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PEEFACE 

TO   THE   NINTH   EDITION. 


During  the  long  interval  which  has  elapsed  since  the 
publication  of  the  Eighth  Edition  of  Shelford^s  Real 
Property  Statutes,  the  Decided  Cases  and  the  List  of 
Statutes  affecting  the  branches  of  law  treated  of  in 
that  Edition  have  alike  received  considerable  addi- 
tions. Among  the  new  Statutes  it  is  only  necessary 
to  mention  the  provisions  for  the  limitation  of  actions 
contained  in  the  Real  Property  Limitation  Act,  1874, 
and  the  Trustee  Act,  1888 ;  the  Married  Women^s 
Property  Act,  1882;  the  Land  Charges  Registration 
and  Searches  Act,  1 888 ;  the  provisions  as  to  vesting 
orders  of  trust  property  and  the  appointment  of  new 
trustees  in  lunacy,  contained  in  the  Lunacy  Act, 
1890 ;  the  Vendor  and  Purchaser  Act,  1874 ;  the 
Conveyancing  Acts,  1881,  1882,  and  1892,  and  the 
Settled  Land  Acts,  1882  to  1890. 

If  the  above  new  matter  was  to  be  included  in  the 
present  edition  without  unduly  increasing  the  bulk  of 
the  Volume,  it  was  necessary  to  omit  or  alter  much  of 
the  old  matter.  It  was  found  possible  to  omit  some 
statutes  which  had  been  repealed  or  become  obsolete, 
e.  ff.,  ^  &  5  Will.  IV.  c.  22 ;  4  <&  5  Will.  IV.  c.  29, 
and  4  &  5  Vict.  c.  21.  It  was  also  possible  to  shorten 
considerably  the  statement  of  the  older  Judgment 
Acts;   in  particular,  2  &  3  Vict.  c.  11,  3  &  4  Vict. 
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c.  82,  and  18  &  19  Vict.  c.  15.  Again,  the  Legitimacy 
Declaration  Act  (22  &  23  Vict.  c.  93)  seemed  scarcely 
to  fall  within  the  scope  of  the  work,  and  has  accord- 
ingly been  omitted.  For  the  rest,  room  had  to  be 
found  by  further  abridging  Mr.  Shelford's  copious 
extracts  from  the  Reports  of  the  Real  Property  Com- 
missioners ;  and  the  voluminous  character  of  the  notes 
to  the  earlier  Statutes  fortunately  admitted  of  con- 
siderable re-arrangement  and  condensation.  With 
regard  to  recent  decisions,  their  substance  has  been 
added  in  as  short  a  form  as  was  consistent  with  clear- 
ness. By  means  of  the  Addenda,  these  have  been 
brought  down  to  November,  1892. 

It  remains  to  add  that,  with  the  view  to  the  use  of 
larger  type,  the  page  has  been  increased  in  size. 
Lastly,  it  is  hoped  that  the  number  of  new  marginal 
notes  will  add  to  the  usefulness  of  the  work  as  one  of 
reference. 

My  best  thanks  are  due  to  Mr.  Habold  B.  Bompas, 
of  the  Inner  Temple,  Barrister-at-Law,  for  valuable 
assistance  in  the  preparation  of  the  present  Edition, 
and  in  passing  it  through  the  press. 

THOMAS  H.  CARSON. 


6,  New  Sqttarb,  Liwooln's  Inn, 
November,  1892. 
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....  499 

.3.  16  ..     .    ..         ..507* 

.BB.  17#.18      507 


8.  o  ... 
8.  0  .  • 
B.  10  .... 


.B.  19 
B.  20 

!b.  21 
.3.22 


...a 

.  « 


..507* 

508*,  616,  533, 

639 

..510 

610*,  496,  503, 

606 


Ixxvi 
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13  k  U  Vict.  PAOB 

. .  o.  60,8.  28 .. .   611»,  626,  638, 

634 
8.24  ..  ..  612»,  638 
•.26..  ..  612»  636 
8.26..  613«,  602,  639 
8.  27  ..  ..  613*,  639 
8.28...   614»,  496,  607. 

626,  639 
8.  29  . .   616*  873,  874, 

682 
8.  80  . .  616»,  878,  742 
8.  81  . .  617*,  602,  689 
8.  82  617«,  628,  626,  636 

8.83 622* 

8.  84  ..  622*,  601,  604, 
607,  619,  620 
8.  86  ..  ..  623»  618 
88.36,87  ..  ..624« 
«8.  88,  39  . .  . .  624 
8.  40  . .  . .  626\  622 
88.  41—44  . .  626»,  626» 
8.  46  . .  . .  627*,  640 
8.  46  . .   627«,  868,  619, 

686 
8.  47  . .    . .  628«,  868 

8.48 628» 

8.  49  . .    . .  628»,  626 

8.60 629* 

8.  61  . .  . .  629*,  640 
8.  62  . .  . .  680»,  600 
8.  68  . .  . .  630*,  499 
88.  64—68  . .  630*,  681* 
88.  69,  60  . .  . .  681 
•  c.  97,  8.  6    •  •         ■  •         • .  486 

14  &  16  Viot. 

0.  26  442 

8.  1 448 

8.2 460 

16  ft  16  Vict. 

o.  24, 8.  1  . .  436«,  407,  420 
88.  2—4        . .         .  AZT 

0.61  106 

8.  46 42 

o.  66    . .     632*,  826,  833,  627, 

742 
8.  1     . .      682«,  373,  874, 

616,  616 
8.2     ..      682«,  496,  612, 

616 
8.  8  • .  • .  . .  633* 
8.  4  . .  634*,  612,  626 
8.  6  . .  . .  636*,  612 
8.  6    ^ .      636*,  602,  613, 

623,  639 
8.  7  « •  . .  . .  636* 
8.  8  . .  686*,  619,  628 
8.9  ..  ..  636*,  619 
8.  10  «.         ..    686*,  618 

8.  11 687* 

88.12,18      ..         ..687* 

0.76  170 

88.128—134..  ..  178 
88.  136—138..  ..  216 
88.  168—221..         ..  171 

0.  86,  8.  22 801 

8.  48  ..  ..  697,  628 
8.  66 880 


16  &  16  Vict. 

c.87,«.  16 267 

16  &  17  Viot. 

o.  70,  8.  2 267 

0.  107,  88.  196,  196  474*,  476 
8.197         ..         ..476* 

0.  118  (Ir.),  8.8  ..  ..208 
8.  20  . .  177,  188, 
228,  229 
8.  21  . .  . .  207 
8.  23  . .  . .  206 
8.  24  . .  218,  229 
8.  26  ..  ..  218 
8.  26  •  •  •  •  218 
8.  27  . .      220,  229 

0.  137,  8.  28  . .         . .  627 

17  ft  18  Vioi. 

0.82  646 

0.76 308 

o.  82,  8.  10 464 

8.  11 610 

0.97 646 

o.  104,8.200  ..  ..  412 
0.  113  891*,  179,  381,  896, 

897,  898,  463 

o.  116  646 

0.  126  170 

8.98 171 

18  ft  19  Viot 

0.  16..  468,467,473,622 

8.  1      . .        ...         . .  462 

8.  2      . .         . .      460,  462 

8.  8      . .         . .      462,  463 

8.  4      . .         . .      462,  462 

8.  6      . .         . .      462,  462 

8.6  ..         ..      462,462 

8.7  ..  ..  462,468 
8.  9  . .  . .  462,  468 
8.11  ..  ..  448,463 
8.  12  ..  ..  469* 
8.14    ..         ..  470* 

0.  32,  8.  9 464 

0.43 812*  316 

8.4      ..         ..    814*,  813 

o.  91,  8.  10 498 

0.  120,  8.  96  . .         . .     66 

19  ft  20  Viot. 

0.  9 467 

0.  97..         ..         ..         ..  218 

8.  1      . .         . .        « •  461 

8.6 183 

8.  9  . .  . .  227*,  210 
8.  10    228*,  178,  204,  216, 

217 
8.  11  ..  228*  206,  217 
8.  12     228*,  146,  208,  217 

8.  18 229*,  218 

.8.  14   i229*,  183,  199,  206, 

226 

88.16,17       .•  230* 

0.  120  . .        648,  644,  664 

8.  1 643 

8.  2 64$ 

8.  6 646 

8.  10 647 

8.  11  ..         ..         ..649 

8.  14 650 

88.  16,  16     « .         . .  661 


Table  0/ statutes. 
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10  &  20  Viol.  PAOB 

.9. 120«p.  17  ff         ..        ..  652 

0- 18  f,        ,•        ••  664 

.p.l»rf         ».         ..  664 

8.20 666 

B.  23  , ,         . .      666,  742 

>24,.         ..      667,742 

B.  26 742 

ai.  26,  26     ••        ..  668 

B.  82 661 

8. 36,,         «•         ••  296 

,  88.  86,  37  • .  . .  662 
.8.  38  , ,         •  •         • .  668 

20  ft  21  VioL 

C.67,,         ,,         ,.    816»,  292 
0.  77^8.23  ,,        ..        ••  178 

0.86 348 

8. 21    ..        ..      818,712 
8.26    ..        «.      320,712 

8.26 297 

0.157,8.48  ..         ..  464 

21  &  22  TusL 

0.27,8.2    ..  ..        78,*  98 

86.  9,  10, 11 . .         • .  746 

0.42,,         ,,  ..           2,21 

0.72.,         ,,  .,         ..660 

0.77..         ,,  ..      643,664 

B.l.f  ••          ••  648 

88.  2,  4  . .         . .  646 

8.6     .;  ••         ..  646 

8.6 663 

0.94 106 

88.6,  8  ..         ..  712 
nkTZTusL 

0.21 Ill 

0.86,8.1      ..  ..    644,«622 

8. 2     • ,  . .            646* 

8.  3      . .  646,«  443,  686 

88.4—9  ..    646,«623 

8.11  ..  ..            647» 

8.12  ..  ..  647,*  411 
bIIS  .;  ..  648« 
8.  14  ..  386,*  390,  649 
88.  16,  16  . .  389,^  649 
si  17  ..  ..  390«,  649 
8.  18  . .  890*,  389,  649 
88.  19,  20  866«,  366, 649 
8.  21  ..  ..  649*,  613 
B,  22  .\  ..  468,  549 
8123  ..  ..  390*,  649 
8.24  ..  ..  649*,  567 
8.  25  . .  . .  560* 
8.  26  . .  . .  660«,  612 
8:27  ..  •.  651*,  553 
8:28  ..  ..  562* 
8:29  ..  ..  668»,  220 
b:80  ..  ..  564»,  657 
8.31   ..  556»,  700,  701 

^*aiVict.o.34  ..         ..  Ill 

0.  88  462,  462,  478,  622 

8.  1     . .       470*,  477,  666 

88.  2—6      471— 473»,  556 

8.  6     . .         . .    656*,  546 

817 566* 

818  ..  ..  657,550 
8.9  ..  ..  726*,  654 
88.  10-^-12     . .         . .  557 


23  ft  24  Viot.  TAOn 

o.  38,  8.  18  . .      176«,  181,  232, 

657 

8.  14 567 

8.15..         ..    657»,  471 
0.68  ••         ..         2,111 

0.  83  318 

0.  106  696 

0.115  ..       474«468,  622 

8.1  ..         ..  474* 

8.2  ..         ..    476*,  465 
0.126^8.  2 623 

8.26 170 

8.27 170 

0.127,8.27 459 

8.28 606 

8.  30 301 

0. 146,  88.  1,  2  668«,  659«, 

604*,  716 
88.  3—10     .  •  659— 561^ 

716 
88.11—24        661— 664«, 

621,  623 
8.  25..  ,.  664,  623 
8.26..  564,609,623 
8.27..  664,602,623 
8.28..  ..  664,623 
8.  29 . .        390,  391,  564, 

623 
8.  30..  664,605,  623 
8.31..  665^706,  716 
88.32—36  ..    665*,  716 

0.  164  442 

24  ft  26  Viot. 

0.62..         .:         ..      110,111 

88.  1,  3         . .         •  •  110 

o.  100,8.57  ..         ..  142 

0.114  ..       438*,  402, 411 

8.  1 438* 

88.2,3        ..         ..439* 

88.  4,  6        . .    439*  438 

o.  121  . .         . .    440*,  402 

0.  133  80 

8.  35  . .         . .  481 

25  ft  26  Viot. 

0.  87,  8.  10  . .         . .      499,  531 

0.  63..         663 

8.  49 649 

0.  67,'  8.  78  .  •         .  •         .  •  323 

0.89..         ^.        ..         ..  216 

8.16..         ..      203,886 

8.  88  . »         • .         .  •  203 

8.75...        ..      203,386 

8.90..         ..      184,203 

0.  102,8.  106         ..         ..80 

o.  108  ..       736*,  649,  686 

26  ft  27  Viot. 

0.  67,  8.  4 382 

0.  87,  8.  14 382 

0.  vo ..  ..  ••  ..       oZ 

0.126  ..         ..      115,255 

27  ft  28  Viot.. 

0.45..         ..         ..      643,661 

8.  2 648 

8.  3 643 

o.  112.  .476«,  462.  471, 482,  022 
8.  1  ..476*,  452, 454, 479 
88.2,3         ..         ..478* 


Ixxviti 
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PAOB 

479»,  478 

626,  479» 

..480* 

706,  719 

..  696 

..  692 

688,  719 

..  716 


27  &  28  yict. 

o.  112,  B.  4  .*. 

8»  O  •  •  •  • 

•  •  88.  6,"  7  .  . 

e.  114  • 

•  '8.  9  ••,• 
•  •         •  "8.  66*  *        I  • 

•  -8.  60* '        .  • 

88.  17,- 18,  21 

28  k  29  Vict.' 

0. 72.-.'         .-.         ..  ..412 

t).  99,'  8.  1    •• ;         . .  . .  746 

t).  104,8.  Sl-etseq.  HI,  622 

•88.  48,- 49    ..  ..468 

••8.  62«           ..  ..  Ill 

t).  112,8.  1  ; 413 

29  &  80  Vict.- 

0.  122  • .  .  •  • .     ^^ 

80  &  31  Vict. 

c.44,'B.  62 667 

c.  47.  B.  2 466 

0.  69  896*   179,  892,  398 

8.  1     ..         ..    396»,  393 

•B.  2    .'.         ..    397*,  393 

B.  8    /.         ..         ..397» 

c.  127,  B.  4  .• 450 

•  8.  23-  ..         ..  479 

81  Vict.  c.  4  ; 738 

81  &  32  Vict. 

0.40,88.1,2-         ..         ..739» 
8.3   .•.739»,741,743,744 


•B.  4 

•8.  6 
8.  6 
•8.7 
•  8.  8 
'  8.  9 

88.  10;  11,  12 
■  V.  64  •  • 
c.  122,  8.  38 

32  &  83  Vict.' 
0.  18  •  ■ 

•  0.  42  •  * 

•  0.  46  '  • 

8.  1 
c.  62,' 8.  6 

c.  94:: 

b.  107  • 
83  Vici.  c.  ii 

83  &  34  Vict.. 

c.  14,.  8.  2 
c.  23,. 8.  1 


740»,  739,  744 

741*,  739,  740 

..742* 

742*,  616,  632 

..    742»,  667 

743»,  649,  740 

..746» 

464,  622 

..  338 


t  ♦ 

•  ■ 


\«- 


« . 


..696 

..   174 

378,  380,  382 

. ,    383»   384 

. .      322,  327 

: .      . .   89 

..     41 
,^ ,         . .  438 

. .      402,  623 
363,  628 


.  88.  9,  10,  12—18     . .  628 

c.  36,  88.  1—3        ..    442,  444» 

8.  4     ,*  ..    444*  443 

88.  6—7         . .  444«,  445* 

.  «.  93 .  .317V  297,  326,  326,  336, 

338,  377 


8«1 

88.  2—9. 

8.  10 

8.  12 

68..  13,  14 

88.  15—17 

36  &  36  Vict. 

c.  44,  8.  6    .  • 
•0.49;. 


^. 


817V  828 

..318« 

321*,  333 

322»,  318 

..   312 

..322» 

..  628 
..     89 


86  &  36  Vict. 

•  'O.  68f  B.  60  I  • 

•  '0.  86i  I         I » 
-  -o.  88 1 1         Ik 

86  k  ^7  Viotv 

0.  66/  B.  6    I « 
.8.  16  I. 


•  • 


•  • 


PAOB 

.  306 
.  464 
.     61 


.  8.  17  (3) 
•  8.  26..  129, 


B.  1 
B.  2 

I    • 

-B.  3 

8.4 

'8.  6 

>8.  6 

B.  7 


..  600 

. .      804,  462 

..  600 

164,  181,  201, 

232,  234,  271 

.  8.  34  < .         304,  496,  739 

8.60 671 

•8.61  1 600 

37  k  38  Viot. 

0.  33ti         li         4  4      643,664 
8;  2      1 4  . .  . .   653 

6k  3  14  i  •  • .  654 
0.  35-  170^174,  254,  280,  288 
c.  60/  B.  1  -323*,  322,  325,  338 
c  67..  194V  122,  149,  161,  181, 

203,  232 

..    194V  113 

•164V  122,  123,  126, 

146 
n  X,  196V  141 
t  (        196V  141,  146 

197V  144»  18« 
n         ..    197V  148 

197V  139,  169 

B.  8     198V  102,  108,  139, 

.  177,  186,  187,  200, 

203,  230 

8.  9     200V  113,  129,  145, 

148,  169,  161,  177, 

194,  166,  196,  197, 

198,  199 
•8.  10  200V  161,  181,  189, 

190,  234 
8.  11  ..         ..  201* 

B,  12  i .         . .  201* 

0.  62,8.  2 219 

0.  78,8.  1     . .         . .    666»,  144 
8.  2      566*,  676,  687,  630 

8.  3 667* 

8.4  .-.  ..  667V  600 
8.6  ..  667V  607,  622 
8.  6  . .  667V  293,  337 
•8.7  ..  ..  668V  622 
B.  8     ;.         ..  568* 

•B.  9  .-.  ..  668V  606 
c.  96  -447,449,462,468,460,461 

38  k  39  Vict. 

0.  66,- 8.  68  .. 
'  8.  149*  • 

8.  164 

8.  267 

8.  264 
c.  60,  8.  16  .', 
0.  66;.  303,-496,  524,  629,  631, 

633 
0.  77,  8.  7 600 

B.  10  •383V  378,  382,  384 

8.  17  . .  17,  667,  746 

8.  24 667 

'  8.  33  •' «  •  •  . ,      17 

c.  87,  8.  48  . .'        607,  667,  600 

B.  129  . .         . ,  668 


80 
66 
60 

481 
80 

382 
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wa;4oyiot. 

PAOB 

0.17.. 

» 

» 

•  • 

..  532 

8. 

8    . 

. 

* . 

746»,  743 

•  e. 

4    . 

. 

•  • 

..746» 

e. 

6    . 

• 

. . 

..747» 

s. 

6  . 

.748»,29J 

1,  740,  742 

■8. 

7    . 

. 

• . 

748*   743 

0.  30'. . 

• 

. 

* . 

643,664 

0.  36,  0.  166^167 

467,  475 

8. 

288 

• . 

..  475 

0.37.. 

• 

'. 

*  • 

Add, 

0.66.. 

• 

• 

*  • 

..     41 

0.  59,  8. 

17  i 

.307 

,62C 

1,  628,  703 

0.76.. 

• 

• 

.  • 

..     80 

40  k  41  Victi 

0.18.. 

826, 

606, 

621, 
696 

678,  679, 
,  708,  711 

8. 

2    . 

• 

. . 

643*  676 

8. 

8    . 

. 

a  • 

..644* 

8.  4     .. 

. .    644*,  682 

88.  5,  6 

..646* 

8.  7     .. 

..    646*,  645 

88.  8 — 10 

..646* 

8.11   .. 

. ,    647*,  646 

8.12  i. 

647*,  293,  646 

8.  13  .. 

647*,  646,  648 

88.  14,  15 

. .      648,  646 

8.  16  .. 

..    648*,  649 

8.  17  . . 

. .      649,  698 

8.  18  ; . 

..    649*,  716 

8.  19  .. 

. .    650*,  649 

8.20  ..650*,  50,  649,  656 
8.  21  i .  650*  649,  656 
8.  22  . .  651*,  293,  649 
8.  23;i  ..  ..651* 
8.  24  i .  652*,  649,  657 
8.  25  . .  . .  652»,  649 
8.  26.. 652*, 649,  654,663, 
665,  666,  669,  670 
88.  27i  28  . .  653*  649 
8.  29  I .  . .  654*,  649 
8.  30  ; .  . .  664»,  673 
8.  31  . .   664»  657,  674 

..655» 

655*,  688,  689, 

692,  697,  742 

..  657»,  742 

657* 

. .  658»,  649 

658* 

658*,  621,  649 

658»  660* 

660,  295,  351 

661* 

662*  293,  295, 

•  ♦  •  667 
8.  51  ; .  663*,  293,  667 
8.  52  ;.    ..  663*  662 

•  88.  53,  54  . .  663* 
8.  55  . ,  . .  664*,  266 
88. 56*-61  ..     664* 

0.33 491*,  486 

0.  34.. 398*,  179,  392,  393,  394, 

397 

c.  56 715,716 

0.67..  ..  307,621,715 
...  '88.  4,  7,  36  . .  . .  660 
***42Yiot;o.  19i-8.  4      ..  712 


88.  32,-  33 
8.  34  i . 

88.  35,  36 
8.  37  .  i 
8.  38  •  • 
8.  Ov  .  • 
8.  40  ,i 
88.  41—45 

8.  46  ;  i 

B8.  47—49 
8.  50  i . 


PASS 

308 


. .   803,  557 

459,  462,  463 

..  207 

..  252 

291,  363,  659 


41  k  42  Vict. 

o.  23.. 

42  &  43  Yiot. 

0.  11,  8.  22 
0.  59, «.  2 

8.  3 

0.  78, «.  5 
8.  29 

43  k  44  Yiot.  * 

0. 19,  88.  74--^77, 118, 119. .  467 
-8.  88 451 

44  k  45  Yiot. 

0.  41.. 572*, 484,  546,  563,  569, 

627,  628,  633 
8.  2  . .  . ,  572*  602 
8.  3  . .  574*  567,  587 
8.4  ..576*,  496, 499, 503 
8.  5  . .  . .  576*,  569 
8.6  ..  577*,  41,  58,  73 
8.  7  . .  . .  578*,  488 
8.  8  •  •  .  •  . .  583* 
8.  9  . ,  . .  583*,  567 
8.  10  ..585*  490,492,546 
8.  11  ..  ..  586*,  546 
8.  12  ..  586*,  442,  546 
8.  13  ;;586*,567,575,  630 
8.  14  ;i587*,  124,125, 623, 

633,  634 

. ,  589*  632 

589* 

. .  590*,  593 

590*  129,  586 

. .  592*,  558 

. .  593*  594 

..  593—596* 

596*  478,  623 

. .  598*  623 

. .  599*  624 

599* 

. .  600*,  625 

600*,  496, 503,504, 

507,508,522,567, 

576 

8.31  ..600*  496,517,518, 

564, 699,  724,  725 

8.  32  . .   602*,  496,  724 

8.  33  ..   603*,  496,  522 

8.  34  . .    .  •  603*  496 

8.  35  . ;    . .  604*,  558 

8.36  ..604*, 390, 391,564, 

700 

. .   604*,564 

605* 

. .  606*,  299 

606* 

606*  644,  646 

607* 

. .  608*,  564 

8.  44  ..609*  106, 107.722 

8.  45  ;.    ..      611* 

8.46..    ..  611*606 

8.47  ..   612*,  561,  606 

8.48  ..612*,  606,635,641 
B.  49  . ,  613*,  47,  485 
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ADDENDA  AND  CORRIGENDA. 


•#•  The  reader  is  requetiUd  to  ituert  the  oases  on  this  and  the  following 
pageSf  and  note  t?ie  errors  therein  mentioned,  in  their  proper  places  in  the 
work.  The  oases  have,  for  convenience  of  removal.  Seen  printed  on  one 
side  only » 

tag^   3,  line  16,  add  qfter  Swart  y.  Graham^  "  see  S<mstoH  t.  8Uao,  62  L.  T. 

870 ;  66  L.  T.  614." 

„      5,    „  44,  add  after  BrnffOey  t.  Midland  R,  Co.,   <<Bee  Sa%Dkint  t. 

RiUter,  1892,  1  Q.  B.  668." 

»      7,    „   83,  "  11  Ch.  D.  362,"  shoidd  read  '*  11  Ch.  D.  862." 

tliizd  marginAl  note,  emit  words  **  except  in  oases  of  light." 

„    27,  line  16, /or  EoUeroft  t.  HoU,  read  **  Soleroft  ▼.  ffeeV* 

„    42,    „   61,  add  qfterJhidffS  y.  Carpenter,  **  see  Baring  y.  Aln$%gdon,  1892, 

2  Gh.  374.  Common  is  not  exting^aished  on  the  release 
of  seimorial  rights  in  ancient  arable  land  of  oastomary 
freehoid  tenore  (Baring  y.  Abingdon,  n^.)." 

46,     „     6  (fromlx>ttom),/(^jEr(MfMr,  fwM^ ''JGTonMr." 


It 


„    48,    „   47,  add  after  Blood  y.  Keller,  **  JPiimmer  y.  JFellington,  9  App. 

Cas.  714." 

„    57,    „   36,  add  after  Burgess  y.  Northwieh,  **  Bamus  y.  Southend  Board, 

67  L.  T.  169." 

„    77,    „   30,  for  Biddlesfbrd  y.  Onslow,  read  *•  Bedingfield  y.  Onslow:' 

>f    78,    „     8,for8hattleweU,read**Shuttleworth:' 

„    82,    „     4  (from  hottom),  add  after  IHxon  y.  Ourtoen,  "  as  to  the  pnblio 

rights  on  the  Norfolk  broads,  see  Micklethwaite  y .  Vineent, 
67L.  T.  225." 

„    83,    „   12,  add  after  Colehester  y.  Brooke,  "  see  Sawkmsy.  Mutter,  1892, 

1  Q.  B.  668." 

„    93,    „  28,  add  e^ter  Birmingham  Banking  Co,  y.  Boss,  ^'Oorbett  y.  Jonas, 

1892,  3  Oh.  187."      ' 

„  107,    „   49,  add  qfter  Thomas  y.  Sylvester^  '*  Ex  p,  Graham,  42  Gh.  Diy. 

343 ;  Bearle  y.  Cooke,  43  Ch.  Biy.  519." 

„  109,    „     3  (from  bottom),  add  after  Ferry  y.  Barnes,  *<  Be  Fratt,  66  L.  T. 

313;  Daorer,  Fatriekson,  1  Dr.  &  Sm.  186." 

,,110,    „   12(fEombottom},AM,«  As  to  Ireland,  see  39  ft  40  Vict.  0.37." 

„  111,    „     6  (from  bottom),  add,  <<  Under  62  Vict.   o.  7,  ss.  12,  14,  the 

claim  of  the  Crown  to  legacy  and  sacoeesion  da^  in 
specified  cases  cannot  be  euorced  after  the  expiration  of 
specified  periods." 

„  120,    „     2  (from  bottom),  add  after  Bains  y.  Buxton,  **  A  title  to  a 

tmmel  was  acquired  by  possession  (Bevan  y.  London  Fort' 
land  Cement  Co.,  1892,  W.  N.  161).'' 

„  123,    „   17,  add  referenee  to  Beel.  Commissioners  y.  Treemer,  1892,  W.  N.  170. 

„  142,    „   14,  add  after  (19  Oar.  2,  c.  6),  **  Compare  the  statutory  mles  in 

Scotland  (44  &  45  Vict.  c.  47).^ 

„  151,    „  3  (from   bottom),   add  after  Thomson  y.  Eastwood,   **Bee  Be 

Barker,  Buxton  y.  CampbeU,  1892,  2  Oh.  491." 

2,  for  Bevington,  read  *' Berrington," 

„  21,  for  2Z4,  read  *'2U," 

18,  Boger  y.  Noruneh  has  been  aiBrmed  in  the  H.  L.,  see  1892, 
A.  0.  417). 

28,  for  p.  183,  read  "  p.  186." 

26,  add  after  Darb.  &  Bos.  Stat.  Lim.  119,  *' eoe  Be  Smith, 
JBenderson  Boe  y.  SiUhins,  42  Ch.  D.  302." 

181,    „   80,  add  qfter  {lb,),  "see  however  Bix  y.  Burford,  19  Beay.  412; 
Be  Smith,  Eenderson  Boe  y.  Mitehins,  42  Ch.  J>,  806.'' 


If 
9> 


166, 

161, 

166, 

171, 

181, 

„  181,    „   34,  add**  Bee  Be  Barker,  Buxton  y.  CampbeU,  1892,  2  Ch.  491." 
,  y  182,    9»   1 1  (from  bottom) ,  for  ZinsaU  y .  Benson  read  *  *  Zinsell  y .  Bonsor.'  * 
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Addenda  and  Corrigenda.  Ixxxiv 

F^;e  183,  line  23, /or  B^ek^r  read  <<  Beckett,'* 

„    186,    „   16,  add  qfter  MiUmffUm  ▼.  Tkow^mmt  "  Bee  howerer  B$  SoyU^ 

Soyle  y.  EoyU,  67  L.  T.  234 ;  1892,  W.  N.  62." 

„    187,    „   Zhfir  Clark,  read ''ClarkeoH:' 

„    189,    „   12,  add,  *'BeeBe  Gardner j  I/mg  ▼.  Oarda$r,  1892,  W.  N.  164. 

4  (from  bottom),  Aitf  "andintheoaseof  poeseMicmofatoimel 
{Sevan  y.  Lmdm  Portland  Cement  Co.,  1892,  W.N.  161)." 

6  (from  bofctom),  add  reference  to  Seel.  Oommieeionere  y.  Dreemerf 
1892,  W.  N.  170. 

16  (from  bottom),  add  after  JBvame  y.  Jfborv,  **aob  Be  Barker, 
Buxton  y.  CampbeU,  1892,  2  Cb.  491." 

2  (from  bottom),  add  efior  JBvant  y.  Moore,  **Bee  Be  Barker, 
Buxton  y.  OsmpbOl,  1892,  2  Gh.  491.'' 

13  (from  bottom),  add  after Munne  y.  Bum,  **  but  see,  u  to 
purely  oonmion  law  aotioDB,  Armetronp  y.  Milbum,  64 
L.  T.  247.  723." 

216,  „  8  (frombottom),  Aitf, ''Timewaabeldtonmagaiiiatatnutee 
in  bankmiitoy  in  the  same  way  as  against  the  bankrapt 
{Sa^.  Norton,  1892,  W.  N.  32)." 

„    220,    „  2l,forCHf,read''Cle^f." 

„    220,    „  26, /or  o.  39,  read  <<  o.  36." 

282,  , ,  14,  add,  < '  Where  the  aotion  was  oommenoed  before  1st  January , 
1890,  but  the  decree  was  made  after  that  dato,  the 
section  did  not  apply  as  against  persons  seryed  wiUi  the 
decree  {Be  Sarriton,  Allen  y.  Cort,  1892,  W.  N.  148)." 


«> 


tt 


tt 


tt 


tt 


tt 


187, 

tt 

189, 

tt 

194, 

ft 

196, 

tt 

199, 

*tt 

200, 

tt 

214, 

tt 

tt 


236,    „   34,  Sunt  y.  Wimham  is  now  reported  **  1892,  3  Gh.  69. 

244,    „    19,/or  3  &  4  WiU.  4,  o.  27,  read  <<  3  &4  THll.  4,  o.  74." 

271,  „  7  (from  bottom).  Snow  y.  Boycott  is  now  reported  '<  1892,  3 
(2h.  110." 

276,    „  2e, for Derry,  read**  Jkrinff.** 

297,  „   21,  for  Oowper,  read  **  Cooper  J' 

298,  (last  line),  for  Butley,  read  **  Butler:' 

299,  line   2, add ^fterCox^. Bennett,** eaQEvorettY.Faxton,^b'L,T,Z^Z:' 
316,    „   19,  add,**m6B$  Tumor,  Tumor  y.  Fitxroy,  66  L.  T.  768." 

326,  „  4,  add  after  Byram  y.  IStU,  **Be  Que,  Smith  y.  Que,  1892, 
W.  N.  88,  132." 

327,  „  11 ,  add  after  Pdton  y.  Marrieon,  **  She  may  be  ordered  to  attend 
for  examination  as  to  her  means  {Holtby  y.  Sodgeon, 
eup, ;  Ayleefordr,  Q.  W,  £.  Co,,  41  W.  B.  42)." 

344,  „  3,  add  **  The  ziffht  to  dower  of  the  widow  of  an  intestato  is 
not  afleoted  by  the  proyision  made  for  her  by  63  ft  64 
Vict.  0.  29  (see  sect.  4)." 

„    381,    „  34, /or  see  i2«  Parkin,  1892,  W.  N.  114,  read  **Ab  to  the  ap- 

Slioation  in  payment  of  a  married  woman's  anto-nnptial 
ebts  of  property  appointed  by  her  tmder  a  g^eneral 
testamentaiy  power,  see  Be  Parkin,  SUl  y.  Sehwarts,  67 
L.  T.  77." 

„    387,    „  21,  add  after  Be  Tanqueray-WiUaume,  **Be  Stokee,  Pareone  y. 

Miller,  67  L.  T.  223.^' 

40,  omit  the  toorde  **  and  the  noto  to." 

8,  add  after  Zetoier.  Lewie,  **BeeBe  Sooper,  Aahfordy.  Brooke, 
1892,  W.  N.  161." 

34, /or  Beekford,  read  **Pie1tfwdy 

9,  for  7  B.  M.  a.  666,  read  **  7  B.  M.  G.  66." 
14,  add  after  Mowy,  Baiebeek,  **BeeBe  Clowee,  1892,  W.N.  164." 

13  (from  bottom)  add  **  Be  Champion,  aifinned  1892,  W.  N. 
170.  Compare  the  effect  of  the  codicil  in  Be  Blackburn, 
Smilee  y.  Blackburn,  43  Oh.  D.  76." 

„  10  (from  bottom),  Davict  y.  Ikmee  is  now  reported  **  1892,  3 
Gh.  68." 

14  (from  bottom),  add  **Bo  Blaokbum,  Smilee  y.  Blackburn,  43 
Ch.  D.  76." 
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Addenda  and  Corrigenda.  Ixzxv 

F^  436,  Ihie  26,  Be  Chawipion,  afBnaed  1892,  W.  N.  170. 

„    486,    „   —  «M,  «  Bee  iitf  FuUer,  1892,  P.  877." 

„    462,    „     6  (from  bottoin),  add  after  Be  JBi»A,  "aee  Bx  p,  Smmmd 

Brcum,  67  L.  T.  234." 

„    460,    „  82,  add  after  Oii6$  t.  like,  **80d  B»  p.  Sammond  Brown,  67 

L.  T.  234." 
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467,  last  marginal  note,  read  «  22  &  23  Vioi  o.  86,  8.  22." 


„    477,  line  16,  add  qfter  Be  Bueh,  ^'aeeBxp.  Sammond  Brown,  67  L.  T. 

234. 

„    477,    „  26,  add  cffter  Atkins  ▼.  Shephard,  « see  J2«  Gave,  Mainland  y. 

(km,  1892,  W.  N.  142." 

99    477,    „  43,  add,  ''As  to  dedazing  a  charge  on  zeTeraiooar7  personal 

estate  of  a  judgment  debtor,  see  Flegg  ▼.  Brentiee.  1892, 
2Ch.428." 

„    477,    „  47,  add,  *'  Semble,  the  applioation  should  be  made  by  sommons 

(Be  Bartley,  NuttaUY.  Whitaker,  1892,  W.  N.  49)." 

14  (from  bottom), /or  Doffiee,  read  ^'Dovm." 

88,/oro.  78,  fwrf«o.  73." 
7,/wo.  78,rMi'*c.  73." 

27,/wc.  78,  rMki"  0.73." 

4,  add  after  Be  Friee,  «  Be  Trnbee,  1892,  8  Ch.  66." 
6,  Be  Trubee  is  now  reported  '*  1892,  3  Gh.  66." 
7  (from  bottom),  after  Be  Peaeoek,  add  reference  to  Be  New 
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Zealand  Trust  Co,,  1892,  W.  N.  169. 


617,  „  17  (from  bottom).  Be  BiggiinbotUm  is  now  reported  <'  1892,  3 
Ch.  132." 

617,    „   22,  add  reference  to  Be  New  Zealand  Trust  Co.,  1892,  W.  N.  169. 

623,  bottom  line,  after  Be  Peaeoek  add  reference  to  Be  New  Zealand  Thtst 
Co,,  1892,  W.  N.  169. 

646,  line  46, /or  23  ft  24  Viot.,  read  "  22  &  23  Viot." 

666,    , ,     6  (from  bottom) ,  fir  Dicks  y .  Barford,  read  *  *  Lix  y .  Bwford^ ' 

669,  „  20,  add,  '*  See  further,  as  to  the  jnrisdiotlon  under  this  section, 
remarks  of  Ghitty,  J,,  in  Be  Zander  ^  Bagley,  1892, 
3  Oh.  41." 

670,  „  29,  Be  Lander  %  Bagley  is  now  reported  <<  1892,  3  Gh.  41." 

689,  „  9  (from  bottom),  add,  **  The  lien  of  a  company  on  shares  is 
within  seot.  16  (JEffcritt  y.  Automatic  Weighing  Machine 
Co,,  1892,  W.  N.  143)." 

698,  „  26,  add  after  Merchant  Banking  Co,  y.  London,  <<  see  H^ovident 
Clerks'  Association  y.  Lewis,  1892,  W.  N.  164. 

604,  first  marginal  note,  for  tmstees  for  role,  read  **  trustees  for  sale." 

613,  line  26,  for  As  to,  read  "  Compare." 

„     634,    „     7,  add  "As  to  the  oosts  of  employing  a  solicitor  and  snryeyor 

before  this  Act,  see  Skinners^  Co.  y.  Knight,  1892,  2  Q.  B. 
642;  Bridge  y.  Quick,  67  L.  T.  64." 

666,  „  21  {frcm\)otUm^,afterConwagT.Fenton,add'*aeeBeJ)e Teissier, 
1892,  W,  rf.  163,  and  8.  L.  Act,  1890,  s.  13,  post.** 

36,  for  post,  p.  643,  read  **po8t,  p.  721." 

8  (from  bottom),  /or  23  &  24  Viot.,  read  "  22  &  23  Viot." 

81, /or  23  &  24  Vict.,  read  "  22  k  23  Viot." 

7  (from  bottom),  J2tf  Aileshury  was  affirmed  on  appeal  to  the 
House  of  Lords,  sub  nom,  Bruce  y.  AilesOurg  (1892, 
A.  0.  366).  A  subsequent  action  to  restrain  the  sale  on 
the  ground  of  fraud,  was  dismissed  {Bruce  y.  AUesbury, 
1892,  W.  N.  149). 

724,  „  8,  add,  ''Expenditore  under  sub-sect.  ^)  can  only  be  made 
for  purpose  of  immediate  lettb^^  (Re  De  Tsimer,  1892, 
W.  N.  163) ;  which  case  see  also  as  to  're-buHding'  under 
sub-sect,  (iy)." 
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STATUTES 


BELATZNOTO 


REAL  PROPERTY, 


PABSBD  IN  THB  BSXaiVS  OF 


KING  WILLIAM  IV.  AND  QUEEN  VICTORIA. 


PRESCRIPTION. 

2  &  3  William  IV.  cap.  71. 

An  Act  for  shortening  the  Time  of  Prescription  in  certain 
Cases{a).  [1st  August,  1832.] 


I.  Time  limited  for  estoMishing  rights  of  common  and  other  profits  d 

prendre, 
U.   WaySy  easementSy  and  tuatercouraes. 
in.  Light. 

TV.  How  periods  of  limitation  aite  to  he  computed. 
V.  Pleadings. 

YI.  Period  less  than  thai  provided  btf  staiute  not  to  he  allowed. 
Vll.  Saving  in  favour  of  persons  under  disabilities. 
Vlll.  Time  excluded  in  computation  of  period  of  forty  years. 


I.  Time  limited  fob  establisuiko  rights  of  common  and 

OTHER  PROFITS  A  PRENDRE. 

Whereas  the  expression  "  Time  Immemorial,  or  Time  whereof  2*8  Will.  4, 
the  Memory  of  Man  runneth  not  to  the  oonteiry,"  is  now  by    ^'  ^^'  '•  ^' 
the  law  of  England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  King  Richard 
the  First,  whereby  the  title  to  matters  that  have  been  long 
enjoyed  is  sometimes  defeated  by  showing  the  commencement 
of  such  enjoyment,  which  is  in  many  cases  productive  of  in- 
eonvenience  and  injustice ;  for  remedy  thereof,  be  it  enacted. 
That  no  claim  which  may  be  lawfully  made  at  the  common  Claim  to  right 
law,  by  custom,  prescription  (6),  or  grant,  to  any  right  of  com-  of  common 
mon  {e)  or  other  profit  or  benefit,  to  be  taken  and  enjoyed  from  proftte^iTcrwi- 
or  upon  any  land  of  our  sovereign  lord  the  King,  nis  heirs  or  dre  not  to  be 
Buocessors,  or  any  land  being  parcel  of  the  Duchy  of  Lancaster  defeated  after 

8.  U 


2  Prescription. 

8  ft  8  Will.  4,  or  of  the  Duchy  of  Cornwall  (rf),  or  of  any  eoolesiastioal  or  lay 

^-  ^^* '-  ^'    person,  or  body  corporate,  except  such  matters  and  things  as 

thirty  years'    are  herein  specially  provided  for,  and  except  tithes,  rent,  and 

enjoymeDtby  services,  shall,  where  such  right,  profit,  or  oenefit  shall  have 

commence-^    been  actually  taken  and  enjoyed  by  any  person  claiming  right 

ment.  thereto  without  interruption  for  the  full  period  of  thirty  years, 

be  defeated  or  destroyed  by  showing  only  that  such  right,  profit, 

or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such 

period  of  thirty  years,  but  nevertheless  such  claim  may  be 

defeated  in  any  other  way  by  which  the  same  is  now  liable  to 

After  Mxjy      be  defeated;  and  when  such  right,  profit,  or  benefit  shall  have 

HK^the^^^'   been  so  taken  and  enjoyed  as  aforesaid,  for  the  full  period  of 

right  to  be       sixty  vears,  the  right  thereto  shall  be  deemed  absolute  and  inde* 

absolute,         feasible,  unless  it  shall  appear  that  the  same  was  taken  and 

conMntor  ^  eo joyed  by  some  consent  or  agreement  expressly  made  or  given 

agreement,      for  that  purpose  by  deed  or  writing  {e). 

This  act  {iA  By  21  &  22  Vict.  c.  42,  this  act  was  extended  to  Ireland, 

extended  to  (jj  The  reader  is  referred  to  note  (1)  at  the  end  of  this  act,  as  to  the 

Ireland.  nature  of  prescription;   the  difFerence  between  it  and  custom;    what 

customs  are  valid ;  what  things  may  or  may  not  be  claimed  by  prescrip- 
tion ;  and  how  a  right  depending  upon  it  may  be  lost  (see  j^st). 
(c)  As  to  rights  of  common,  see  note  (2)  at  the  end  of  this  act. 
(«i)  The  provisions  of  this  act  are  not  affected  hy  the  Act  for  limiting 
Actions  and  Suits  by  the  Duke  of  Cornwall,  in  relation  to  Real  Property 
(23  &  24  Vict.  c.  63,  s.  2). 
Rightfl  in  («)  Prescriptive  rights  in  gross  are  not  within  the  scope  of  the  statute 

gross.  {Shuttlexvorth  v.  Le  Fleming,  19  C.  B.  N.  S.  687). 

Subject-  ^e  first  section  relates  to  such  claims  as  may  be  lawfully  made  at  com- 

matter  of  the  nion  law,  by  custom,  prescription,  or  grant,  to  any  right  of  common  or 
first  section,  other  profit  or  benefit  to  be  taken  or  enjoyed  from  or  upon  any  land. 
Tithes,  rent  and  services  are  excepted  from,  this  act.  The  stat.  2  &  3 
Will.  4,  c.  100,  provides  the  limitation  of  time  with  respect  to  claims  of  a 
modus  decimandiy  or  exemption  from,  or  discharge  of  tithes  (See  Shelford's 
Tithe  Acts,  3rd  ed. ;  Lea<di*s  Tithe  Acts,  6th  ed.)  The  stat.  3  &  4  Will.  4, 
c.  27,  poetf  limits  the  time  within  which  actions  and  suits  must  be 
brought  respecting  tithes  not  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole.  The  limitation  of  time  for  the  recovery  of  tithes  is  not 
affected  by  the  Tithe  Act,  1836  (see  6  &  7  Will.  4,  c.  71,  s.  49). 

The  first  section  of  this  act  includes  different  subjects  from  those  in 
the  second,  and  distinguishes  between  easements  and  common  or  profit 
a  prendre;  a  different  limitation  is  established  for  the  first  and  mtter 
cases  {Bailey  v.  Appleyard,  8  Ad.  &  Ell.  167 ;  Lawson  v.  Langley,  4  Ad. 
&  EU.  890 ;  Jones  v.  Richard,  6  Ad.  &  Ell.  413\  The  right  to  receive 
air,  light,  or  water,  passing  across  a  neighbour  s  land,  may  be  claimed 
as  an  easement,  because  the  property  in  tnem  remains  common  ;  but  the 
right  to  take  **  som^ething  otU  of  the  soil "  is  a  profit  a  prendre,  and  not  an 
easement  (3fanwiw^  v.  Wasdale,  5  Ad.  &  Ell.  764 ;  Blewitt  v.  Tregonning, 
3  Ad.  &  EU.  554).  This  section  applies  only  to  profits  a  jjrewdrc  in  the 
land  of  another,  and  has  no  application  to  a  copyholder's  acts  on  his 
copyhold  tenement  {Hanmer  v.  Chance,  4  D.  J.  &  S.  626), 
Profits  a  preti»  The  liberty  of  fowling  has  been  decided  to  be  a  profit  a  prendre 
^''^'  {Davies^  case,  3  Mod.  246).     The  liberty  to  hunt  is  one  species  of  aucu' 

j9/f£m,  and  the  taking  of  birds  by  hawks  seems  to  follow  the  same  rule. 
The  liberty  of  fishing  appears  to  be  of  the  same  nature ;  it  implies  that  the 
person  who  takes  the  fish,  takes  for  his  own  benefit  (^Anon,,  Hardr. 
407).  The  liberty  of  hunting  is  open  to  more  question,  as  it  does 
not  of  itself  import  the  ri^ht  to  the  animal  when  taken ;  and  if  it  were 
a  licence  given  to  one  individual,  either  on  one  occasion  or  for  a  time, 


Rights  of  Common  and  Profits  a  Prendre.  8 

(H*  for  his  life,  it  would  amount  only  to  a  mere  personal  licence  of  pleasure,  %kZ  WUl.  4^ 
to  be  exercised  by  the  indiyidual  licensee.    But  in  the  case  of  a  grant     e.  71,  §.  1. 

by  deed — "  of  free  liberty  with  serrants  or  otherwise  to  enter  lands  

and  there  to  hunt,  hawk,  fish,  and  fowl" — to  persons,  "their  heirs  and 
assigns,"  where  it  is  apparent  that  not  merely  the  particular  individual 
named,  but  any  to  whom  they  or  their  heirs  choose  to  assign  it  should  ex- 
ercise the  right,  it  has  been  considered  that  an  interest,  or  profit  a  prendre^ 
was  intended  to  be  granted  ( Wickham  y.  Hawker,  7  M.  &  W.  78,  79). 
The  property  in  animals  ferce  nattirce,  while  they  are  on  the  soil,  belongs 
to  the  owner  of  the  soil,  and  he  may  grant  a  rif^ht  to  others  to  come  and 
take  them  by  a  grant  of  hunting,  shooting,  f owhng,  and  so  forth,  and  such 
a  grant  is  a  licence  of  a  profit  d  prendre.  Substantially  it  may  be  resenred 
by  the  owner  of  the  fee  simple  when  he  alienates,  although  it  is  considered 

that,  technically  speaking,  m  such  a  case  it  is  a  re-grant  of  the  right  by  the    .      K     / 

aHenee  of  the  fee  simple  to  the  alienor  [Ewart  v.  Graham^  7  H.  L.  344,  -^^    '^^^^^ 
345).    A  right  to  cut  down  and  carry  away  trees  growing  in  a  close  {Bailey     S\  .>  /  . 
T.  Stevens,  12  0.  B.  N.  S.  91),  and  a  right  to  take  stones  and  sand  from  ^ 

the  seashore  {Conatable  v.  Nicholson,  14  0.  B.  N.  S.  230),  have  been  held 
to  be  profits  d  prendre,  A  claim  to  cut  and  carry  away  litter  was  held 
established  as  a  claim  by  prescription  to  a  profit  d  prendre  {De  la  Warr 
V.  Miles,  17  Oh.  Div.  635). 

A  profit  a  |>re7Mfre  in  another's  soil  cannot  be  claimed  by  custom,  for  Profit  4  jvrwi- 
this  among  other  reasons,  that  a  man's  soil  might  thus  be  subject  to  the  dre  in 
most  grievous  burdens  in  favour  of  successive  multitudes  of  persons  another's 
like  the  inhabitants  of  a  parish  or  other  district  who  could  not  release  the  soil  catmot  be 
right  (^.  G,  T.  Mathias,  4  K  &  J.  591;  Constable  v.  Nicholson,  14  C.  claimed  by 
B.  N.  8.  230;  Johnson  v.  Barnes,  L.  E.  7  C.  P.  604 ;  Bland  v.  Lipscombe,  oostom. 
4  Ell.  &  Bl.  713,  n.  (c);  Allgood  y.  Gibson,  34  L.  T.  883;  BlewiU  y, 
Tregonning,  3  Ad.  &  Ell.  554).    Claims  by  custom  on  the  part  of  *'  in- 
habitants" to  profit  d  prendre  in  another's  soil  were  held  bad  {Chilton  v. 
London,  7  Oh.  I).  735;  Rivers  v.  Adams,  3  Ex.  D.  361).     Nor  can  sudi 
an  indefinite  class  as  '*  owners  and  occupiers  "  claim  a  profit  a  prendre 
by  prescription  {Tilbury  v.  Silva,  45  Ch.  D.  98).    But  '"inhabitants" 
were  allowed  to  claim  by  custom  a  right  to  take  water  from  a  well,  which 
was  an  easement  i^Race  v.  Ward,  4  E.  &  B.  702). 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim  of  imme-  p^of  of 
morial  ri^ht ;  the  evidence  in  support  of  it  was  such  as  a  party  might  be  enjoyment 
able  to  give  in  such  a  case ;  and  the  jury  were  to  draw  their  inference  from  under  the 
such  proof  as  could  be  produced.  Now  the  burden  of  establishing  an  section, 
immemorial  right  is  withdrawn,  and  the  proof  is  limited  to  thirtjr  years. 
Bnt  the'  party  prescribing  must  prove  his  right  for  that  whole  penod,  and 
no  presumpnon  will  be  drawn  from  evidence  as  to  part  of  that  period 
{Bai/ty  v.  Appleyard,  8  Ad.  &  EU.  161,  and  note  explanatory  oi  case, 
i(.  p.  1).  It  was  also  held,  that  proof  of  his  enjoyment  of  pasture  for 
twenty-eight  years  did  not  include  proof  of  the  right  of  turning 
on  for  twenty  years,  the  latter  ri^ht  bemg  an  easement  only,  a  right  of 
a  quite  different  nature.  The  enjoyment  under  this  section  must  be  en- 
joyment as  of  right  {De  la  Warr  v.  Miles,  17  Ch.  Div.  591 ;  as  to  enjoy- 
ment as  of  right,  see  jhost,  p.  9).  A  tenant  accordingly  cannot  acquire  any 
right  under  this  section  m  other  land  belonging  to  his  landlord  ( War-- 
burton  V.  Parke,  2  H.  &  N.  64).  Nor  is  an  enjoyment  sufficient  which 
can  be  referred  to  an  agreement  in  writing  made  by  the  owner  of  the  ser- 
vient tenement  {Lorvry  v.  Crothers,  I.  R.  5  C.  L.  98) ;  but  where  the  acts 
were  done  as  oi  right  it  was  immaterial  that  they  were  done  under  a 
claim  of  an  invalid  custom  {De  la  Warr  v.  MiUs,  17  Ch.  Div.  585).  As 
to  the  nature  of  the  evidence  to  be  given  in  claiming  a  right  under  this 
section  to  common  appurtenant,  see  Commissioners  of  Sewers  v.  Glasse,  19 
Eo.  150,  151. 

The  plaintiff  claimed  a  right  of  common  by  prescription  in  respect  of  a 
que  estate  in  land,  and  also  by  thirty  and  sixty  years'  enjoyment  by  the 
occupier  of  the  land.  The  defendant  offered  evidence  that  a  tenant  then 
deceased,  whUe  tenant  of  the  land  for  years,  had  declared  that  he  had  no 
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%k%  Will.  4,  such  ri^ht  in  respect  of  the  land.    The  declaration  was  held  not  admis* 
0.  71,  B.  1.     eible,  inasmuch  as  it  was  in  derogation  of  the  title  of  the  reversioner 

( Papendick  t.  Bridgwater,  5  Ell.  &  Bl.  166).    *  *  It  would  be  very  mischievous 

if  it  were  in  the  power  of  a  tenant  to  destroy  a  profit  a  prendre  belonging 
to  the  land  which  he  occupies,  or  to  impose  a  servitude  upon  it.  There  is 
no  difference  in  this  respect  between  destroying  an  easement  and  creating 
one.  If  the  tenant  might  say  that  the  land  enjoyed  no  right  of  way,  he 
might  also  say  that  it  was  liable  to  an  easement  for  taking  water,  profit 
a  prendre  by  turbary  or  other  common.  It  would  come  to  this :  that  by 
the  tenant's  acknowledgment  of  a  servitude,  like  that  in  Scholes  v.  Chad' 
wick,  2  Moo.  &  R.  507,  or  for  cutting  turves  or  taking  away  sand,  the 
tenant  might  create  a  servitude  against  the  reversioner.  That  would  be 
very  inconvenient,  and  it  is  upon  the  view  of  the  balance  of  general  con- 
venience that  the  English  laws  of  evidence  are  founded.  In  Daniel  v. 
North,  II  East,  372,  it  was  decided  that  the  ac(]^uiescence  of  the  tenant 
cannot  prejudice  the  landlord,  and  if  so,  I  think,  d  fortiori^  that  his 
declaration  cannot"  {Papendick  v.  Bridgwater,  5  Ell.  &  Bl.  177;  see 
Scholes  V.  Chadivick,  2  Moo.  &  R.  607 ;  Beg,  v.  Bliss,  7  Ad.  &  Ell.  550). 

This  section  of  the  act  does  not  prevent  a  claim  to  a  right  of  common, 
&c.,  from  being  defeated  after  thirty  years'  enjoyment,  by  showing  that 
such  right  was  first  enjoyed  at  a  time  when  it  could  not  have  originated 
legally.  A  claim  to  a  right  of  common  over  a  Crown  forest,  in  respect  of 
a  certain  tenement  which  was  grounded  on  thirty  years'  uninterrupted 
enjoyment  under  this  section  may  be  defeated  by  showing  that  the  tene- 
ment has  been  inclosed  from  the  waste  of  a  manor  only  £)rty  years,  and 
that  the  grant  of  any  right  over  the  forest  was  made  absolutely  void  bv  a 
statute  passed  previously  to  the  inclosure.  It  was  questioned  whether 
this  act  has  any  application  to  the  case  in  which  the  establishment  of  a 
right  by  means  of  this  statute  would  be  a  violation  of  the  express  terms 
of  statutes  prohibiting  the  granting  of  such  a  right  {Mill  v.  New  Forest, 
18  0.  B.  60). 

As  to  the  nature  of  the  enjoyment  requisite  to  support  a  claim  under 
the  act,  see  further  the  note  to  sect.  2,  post. 

The  1st  section  requires  in  the  case  of  a  right  of  common  or  a  profit  d 
prendre  enjoyment  "  without  interruption  for  the  full  period  of  thirty 
years  " ;  the  most  undoubted  exercise  of  enjoyment  for  twenty-nine  years 
and  three-quarters  will  not  be  suflBcient  {Bailey  v.  Appleyard,  8  Ad.  & 
Ell.  164;  Bee  Flight  y.  Thomas,  11  Ad.  &  Ell.  688).  Taking  the  first, 
fourth,  and  fifth  sections  together,  it  has  been  decided  that  the  period 
mentioned  in  the  act  is  thirty  years  next  before  some  suit  or  action  in 
which  the  claim  shall  be  brought  into  question,  and  that  an  allegation  of 
an  enjovment  for  thirty  years  next  before  the  times  when  the  trespasses 
to  which  the  plea  relates  were  committed  is  insufficient  {Bichards  v.  Fry, 
7  Ad.  &  Ell.  698  ;  Wright  v.  Williams,  1  M.  &  W.  77).  See  further  the 
note  to  sect.  4,  post. 

If  the  statute  be  relied  on  it  ought  to  be  pleaded  {Welcome  v.  Upton, 
6  M.  &  W.  401).  Plea  of  enjoyment  of  a  right  of  common  for  thirty 
years  before  the  commencement  of  the  suit  was  held  sufficient,  without 
saying  thirty  years  neoct  before  {Jones  v.  Price,  3  Bing.  N.  C.  52).  The 
proper  mode  of  pleading  a  profit  to  be  taken  out  of  land  is  the  enjoyment 
of  the  right  for  the  perioos  mentioned  in  the  first  section  ( Welcome  v. 
Upton,  6  M.  &  W.  398). 


Period  of 

enjoyment. 


Pleading. 


n.  Wats,  easements,  and  watercourses. 

^claims of  2.  No  claim  which  may  be  lawfully  made  at  the  common 
OTother  ease-  ^^  ^*^^*  ^^  custom,  prescription,  or  grant,  to  any  way  or  other 
ment  the         easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be 
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enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of  our  2  *  >  wm.  4, 

8aid  lord  the  King,  his  heirs  or  suooessors^  or  being  paroel  of  the    ^*  ^^'  '*  ^* 

Duchy  of  Lancaster  or  the  Duchy  of  Cornwall,  or  being  the  periods  to  be 

proporty  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  tweoty  years 

when  such  way  or  other  matter  as  herein  last  before  mentioned  t^araT  ^ 

shall  have  been  actually  enjoyed  by  any  person  claiming  right 

thereto  without  interruption  for  the  full  period  of  twenty  years, 

shall  be  defeated  or  destroyed  by  showing  only  that  such  way 

or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 

period  of  twenty  years,  but  nevertheless  such  claim  may  be 

defeated  in  any  other  way  by  which  the  same  is  now  liable  to 

be  defeated ;  and  where  such  way  or  other  matter  as  herein  last 

before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the 

fall  period  of  forty  years,  the  right  thereto  shall  be  deemed 

absolute  and  indefeasible,  unless  it  shall  appear  that  the  same 

was  enjoyed  by  some  consent  or  agreement  expressly  given  or 

made  for  that  purpose  by  deed  or  writing  {g). 

(/)  As  to  the  modes  of  claiming  an  easement  by  prescription  at  common  Modes  of 
law,  and  by  non-existing  grant,  which  were  used  before  the  passing  of  claiming  eaae- 
ijus  act,  see  note  (3)  at  the  end  of  the  act.    The  act  has  proyided  an  addi-  ments. 
tional  mode  of  claiming  easements,  but  has  not  aboBshed  the  former 
modes.    As  to  the  law  of  ways,  see  note  (4) ;  and  as  to  watercourses,  see 
note  (5).    As  to  the  right  to  a  pew,  which  is  an  easement,  see  note  (6)  at 
the  end  of  the  act. 

{g)  This  section  relates  to  claims  to  any  way  or  other  easement^  or  to 
any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water. 

Easement  is  the  general  term  for  several  species  of  liberties  which  one  Definition 
man  may  have  in  the  soil  of  another  without  obtaining  any  interest  in  the  a^d  nature 
land  itself  (Oro.  Car.  419).    Rights  of  accommodation  in  another's  land,  ®^  eaaementa. 
as  distinguished  from  those  which  are  directly  profitable,  are  properly 
called  easemenU,   An  easement  (from  the  French  word  awe,  i.e.  commoditas) 
is  defined  to  be  a  privilege  that  one  neighbour  hath  of  another  by  writing 
or  prescription  without  profit,  as  a  way,  or  a  sink  through  his  land,  or 
such  like  (Kitch.  103 ;  5  B.  &  C.  229 ;  see  Mounsey  v.  lamay,  3  H.  & 
C.  497).     '*  A  servitude  is  a  charge  imposed  upon  one  heritage  for  the  use 
and  advantage  of  a  heritage  belongmg  to  another  proprietor"  (Code 
Civil,  Art.  637).     Easements  are  incorporeal  rights  {HewJins  v.  Shijjpam, 
3  B.  &  C.  221)  imposed  upon  corporeal  property,  and  not  upon  the  owner 
of  it,  so  that  on  the  change  of  the  owner  of  the  servient  tenement  the 
right  to  the  easement  is  still  retained  by  the  owner  of  the  dominant 
tenement.     There  can  be  no  easement,  properly  so  called,  unless  there  be  Servient  and     j,       r, 
hoik  a  servient  and  a  dominant  tenement  {Bitngeley  v.  Midland  /?.  Co.,  dominant  Sea  MzUiy4C'Xij 
3  Ch.  310).     The  servient  tenement  is  that  over  which  a  right  claimed  by  tenements,  k  f].  lI'jl\^ 
custom,  prescription,  or  grant  is  exercised,  and  the  dominant  tenement  is       /  //  ;'   • 
that  to  which  such  right  is  attached.    It  is  essential  that  the  two  tene-        ^    y   ^ 
ments  should  belong  to  different  owners ;  for  upon  both  becoming  abso- 
lutely vested  in  the  same  person  the  inferior  right  of  easement  is  merged 
in  the  superior  title  of  ownership  {Holmes  v.  Ooring^  2  Bing.  83).    The 
owner  of  two  tenements  can  have  no  easement  over  one  of  them  in  respect 
of  the  other  (i?oe  v.  Siddona,  22  Q.  B.  Div.  236).    Where  there  is  an 
nnity  of  seisin  of  the  land  and  of  the  way  over  the  land  in  one  person, 
the  right  of  way  is  either  extinguished  or  suspended,  according  to  the 
doration  of  the  respective  estates  in  the  land  and  the  way  (James  v. 
Flani,  4  Ad.  &  Ell.  761).    An  easement  must  be  connected  with  the  en- 
joyment of  the  dominant  tenement  {Ackroyd  v.  Smith,  10  C.  B.  164) ;  and 
must  be  an  incident  of  a  known  and  usual  kind  [Hill  v.  Tupper^  2  H. 
&  0.  121;  11  W.  B.  784).    Bent  cannot  issue  out  of  a  mere  easement 
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(Buzzard  y.  Capd,  8  B.  ft  0.  141 ;  2  M.  ft  B.  107  ;  6  Bing.  150 ;  3  M.  ft 
I^.  480 ;  3  T.  ft  J.  344) ;  but  a  payment  in  respect  of  an  easement  may  be 
secured  by  a  oovenant  or  agreement.  A  oontriact  to  grant  a  right  of  way 
was  beld  to  be  a  contract  for  the  sale  of  real  estate  (Bowe  y.  L(mdon 
School  Board,  36  Ch.  D.  619  ;  see  Jones  y.  Watts,  43  Ch.  D.  574). 

There  are  an  infinite  number  and  yariety  of  easements.  The  following 
may  be  enumerated: — Bights  of  way.  Bight  to  hang  clothes  on  lines 
passing  oyer  the  neighbouring  soil  (Drewell  y.  TowUr,  3  B.  ft  Ad.  735). 
The  right  to  place  telephone  wires  oyer  neighbouring  soil  {Lancashire 
Co,  y.  Manchester,  14  Q.  B.  Diy.  267).  Bight  to  moye  a  timber  trayeller 
through  air  oyer  neighbouring  land  {Harris  y.  De  Pinna,  33  Ch.  D.  251). 
The  right  of  landing  nets  on  another  man's  ground  {Qray  y.  Bond,  2 
Brod.  &  B.  667).  Bight  to  make  snoil  banks  upon  the  surface  in  working 
mines  {Rogers  y,  Taylor,  1  H.  ft  N.  706 ;  see  Ramsay  y.  Blair,  1  App. 
Cas.  701);  or  quarries  (MiddleUm  y.  Clarence.,  I.  B.  11  C.  L.  499).  The 
right  to  use  a  close  for  tne  purpose  of  mixing  muck  and  preparing  manure 
thereon  for  an  adjoining  farm  {Pye  y.  Mumford,  11  Q.  B.  666).  A 
right  to  place  a  pile  in  uie  soil  of  a  riyer  for  tiie  enjoyment  of  a  wharf 
{Lancaster  y.  Eve,  5  C.  B.  N.  S.  717 ;  Cory  y.  Greenwich,  L.  B.  7  C.  P. 
499).  A  right  to  place  a  signpost  on  a  common  {Hoare  y.  Metropolitan 
Board,  L.  B.  9  Q.  B.  296) ;  or  to  aflix  a  signboard  to  the  walls  of  another's 
house  (Moody  y.  Steggles,  12  Ch.  D.  261);  or  to  use  a  fascia  on  another's 
house  {Francis  y.  Hay  ward,  22  Ch.  Diy.  177^.  A  right  in  the  occupier 
of  a  messuage  to  water  cattle  at  a  nond,  ana  to  take  water  for  domestic 
piuposes  {Manning  y.  Wasdale,  5  Aa.  &  Ell.  758 ;  see  Fitch  y.  Bawling, 
2  H.  Bl.  395).  The  right  to  go  on  a  neighbour's  close  and  to  draw 
water  from  a  spring  there  {Race  y.  Ward,  4  £1.  ft  BL  702^ ;  or  from  a 
pump  {Polden  y.  Bastard,  L.  B.  1  Q.  B.  156).  The  right  to  go  on  the 
soil  of  another  to  clear  a  mill  stream  and  repair  its  oanks  {Beeston  y. 
Weate,  5  E.  &  B.  996).  The  right  to  conduct  water  across  a  neighbour's 
close  by  an  artificial  watercourse  (lb,)  Bight  to  discharge  polluted 
water  into  another's  watercourse  {Wright  y.  Williams,  I  M.  &  W.  77). 
Bight  to  discharge  rain-water  by  spout  or  projecting  eayos  {Harvey  y. 
Walters,  L.  B.  8  C.  P.  162).  Bignt  to  receiye  hght  by  ancient  windows 
{Tapling  y.  Jozies,  11  H.  L.  C.  290).  Bight  to  pollute  air  by  smoke  or 
otherwise  {Crump  y.  Lambert,  3  Eq.  413).  A  right  to  use  the  chimney 
of  another  s  house  for  the  passage  of  smoke  {Herveu  y.  Smith,  1  K.  &  «j  . 
389 ;  22  Beay.  299).  A  right  of  support  from  lana  {DcUton  y.  Angus,  6 
App.  Cas.  740);  or  from  buildings  {Tone  y.  Preston,  24  Ch.  D.  739; 
Waddington  y.  Naylor,  60  L.  T.  480). 

A  way  oyer  the  land  of  another,  a  gateway,  watercourse,  or  washing- 
place  in  another's  ground,  may  be  claimed  by  prescription  as  easements ; 
out  a  multitude  of  persons  cannot  prescribe,  &ough  for  an  easement  they 
may  plead  custom  (Cro.  Jac.  170  ;  3  Leon.  254  ;  3  Mod.  294).  In 
Goodaay  y.  Mitchell,  Cro.  Eliz.  441,  a  way  to  a  common  fountain  is  men- 
tioned as  an  easement  claimable  for  parishioners  by  custom.  See  Race  y. 
Ward,  sup.  The  undertakers  of  a  navigation,  in  whom  the  soil  of  the 
riyer  is  not  yested,  have  a  mere  easement  in  the  land  through  which  it 
passes  (9  B.  &  C.  109  ;  Hollia  y.  Goldfinch,  1  B.  &  C.  205).  The  licence 
to  make  a  yault  in  a  parish  church,  and  to  have  the  sole  and  exclusive 
use  of  it,  is  an  easement  {Bryan  y.  Whistler,  8  B.  &  C.  288).  The  right 
to  sit  in  a  pew  in  a  church  annexed  to  a  house  is  an  easement  (5  B.  ft 
Aid.  361 ;  Hinde  y.  Chorlton,  L.  B.  2  C.  P.  104 ;  BrumfiU  y.  Roberts, 
L.  B.  5  C.  P.  224 ;  see  Crisp  y.  Martin,  2  P.  D.  15 ;  Halliday  v. 
Phillips,  23  Q.  B.  Diy.  53).  The  right  to  a  fishing  weir  in  non-tidal 
waters  may  be  claimed  as  an  easement  {Rolle  y.  Whyte,  L.  B.  3  Q.  B. 
286 ;  Leconfield  y.  Lonsdale,  L.  B.  6  C.  P.  657). 

XJnder  the  2nd  section  of  the  act,  a  prescription  which  was  pleaded  for 
a  right  every  year,  and  at  all  times  of  the  year,  to  turn  cattle  into  a 
certain  close,  is  too  yague  {Bailey  v.  Appleyard,  8  Ad.  ft  El.  161). 

The  second  section  refers  to  easements  properly  so  called,  and  to  rights 
which  are  in  some  way  appurtenant  to  a  dominant  tenement  {ShiStU' 
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worth  y.  Le  Fleming^  19  C.  B.  N.  S.  687).    A  custom  for  the  freemen  of  i  *  S  Wia  4, 
a  town  to  enter  upon  another  man's  land  for  the  purpose  of  holding  horse-      ••  71,  i.  i. 

races  there,  is  not  an  easement  within  this  section  {Mounsey  v.  hmay^  

3  H.  &  G.  486).  This  section  includes  a  claim  to  support  for  buildings 
from  land  {Dalton  v.  Angus,  6  App.  Cas.  798) ;  or  firom  buildings  (Le 
MaUre  v.  Davies,  19  Ch.  D.  281).  It  was  said  by  Erie,  0.  J.,  that  this 
section  was  meant  to  apply  only  to  the  two  descriptions  of  easements 
specified,  yiz.,  the  right  to  a  way  or  watercourse,  which  may  be  enjoyed  or 
deiiyed  on,  over,  or  from  any  land  or  water  ( Wehh  v.  Bird,  10  C.  B. 
N.  S.  282,  286).  But  Lord  Selborne  was  of  opinion  that  the  section 
included  other  easements  {Dalton  y.  Angus,  6  App.  Cas.  798 ;  see  Base 
V.  Gregory,  25  Q.  B.  D.  483).  The  section  does  not,  howeyer,  apply  to 
li^t  {Ferry  y.  Eames,  1891,  1  Ch.  665).  A  claim  to  a  watercourse  within 
this  section  includes  a  claim  to  send  through  another's  watercourse  polluted 
water  {Wright  v.  Williams,  1  M.  &  M.  77);  or  sand  and  rubble  (Carlyon 
V.  Lovering,  1  H.  &  N.  784) ;  also  a  claim  to  have  water  which  would 
otherwise  flow  down  to  the  plaintiff's  land  diverted  over  other  land 
{Mason  v.  Shrewsbury  Co.,  L.  K.  6  Q.  B.  578 ;  see  Slaffordshirt  Co,  v. 
Birmingham  Co.,  L.  B.  1  H.  L.  254). 

This  section  includes  only  such  easements  upon  or  over  the  surface  of  Easement 
the  servient  tenement  as  are  susceptible  of  interruption  by  the  owner  of  niust  be  aua- 
such  servient  tenement,  so  as  to  prevent  the  enjoyment  on  the  part  of  the  p®^ol®  of 
owner  of  ihe  dominant  tenement  from  ripenmg  into  a  right  (Webb  v.  "^*®"™P"on. 
Bird,  10  C.  B.  N.  S.  283).    The  owner  of  a  windmill  accor<ungly  cannot 
under  this  section  claim  by  twenty  years'  user  a  free  passage  of  air  to 
his  mill  (lb.)    Nor  can  the  right  of  access  of  air  to  chimneys  over  the 
unlimited  surface  of  a  neighbour  be  acquired  {Bryant  v.  Le/evre,  4  C.  P. 
Div.  172  ;  see  as  to  the  passage  of  air  through  a  defined  channel,  Bass  v. 
^eg^^nfi  ^^  ^  ^'  ^'  ^^y    Nor  can  subterranean  water  percolating  in 
no  known  channels  be  acquired  as  an  easement  by  user  ( Chascmore  v. 
Richards,  7  H.  L.  C.  349).    Nor  can  the  right  to  annoy  neighbours  by 
noise  be  acquired  by  user,  unless  during  the  user  the  noise  has  amounted 
to  an  actionable  nuisance ;  the  above  principle  applying  to  both  affirma- 
tive and  negative  osLseuients  (Sturges  v.  Bridgman,  11  Ch.  D.  052;  see 
Murgatroyd  v.  Bobinson,  7  E.  &  B.  391). 

Where  a  claim  is  made  under  the  act,  it  is  incumbent  on  the  claimant  Right  must 
to  prove  that  the  right  founded  on  the  claim  by  U3er  might  at  the  begin-  be  capable 
ning  of  or  during  that  user  have  been  lawfully  granted  to  him ;  and  of  bemg 
where  such  a  grant  would  have  been  vltra  vires  and  void  by  reason  of  an  granted, 
act  of  parliament,  the  claim  cannot  be  sustained  {Staffordshire,  &c.  Co. 
V.  Birmingham  Co.,  L.  B.  1  H.  L.  278).     So  it  has  been  held  that  a 
oompcmy  incorj)orated  by  act  of  parliament  for  making  and  maintaining  a 
can^,  and  having  powers  under  their  act  to  take  water  for  the  purx>ose 
of  supplying  the  canal,  cannot  by  user  acquire,  under  this  section,  a 
prescriptive  right  to  take  the  water  for  any  other  purpose  {National 
Manure  Co.  v.  Donald,  4  H.  &  N.  8 ;  see  Rochdale  Canal  Ch.  v.  Raddiffe, 
18  Q.  B.  287 ;  Mill  v.  Nno  Forest,  18  C.  B.  60,  ante,  p.  4).     Compare 
the  case  of  a  grant  by  a  railway  company  which  was  held  to  be  ultra  vires 
{MuUiner  v.  Midland  R.  Co.,  11  Ch.  D.  61 L ;  and  see  Ayr  Harbour  Trustees 
V.  Oswald,  8  App.  Cas.  623). 

The  Prescription  Act  does  not  appear  to  have  superseded  the  common  Statute  has 
law.     (See  note  (3)  at  the  end  of  the  act.)    As  to  the  difference  between  not  super- 
the  mode  of  claiming  easements  under  the  statute  and  at  common  law,  seded  oommon  I 

see  Gale  on  Easements,  177,  n.  (d),  6th  ed.  ja^^^aapt 

It  has  been  decided  under  the  statute  2  &  3  Will.  4,  c.  71,  that  an  en j  oy- "}???""' 
ment  of  twenty  years,  which  cannot  give  a  good  title  against  all  having  -^*€f**" 
estates  in  the  lands  in  question,  will  not  confer  any  title  at  aU,  even  as  be-  Enjoyment 
tween  the  parties  having  partial  interests  under  leases.    Thus,  where  for  under  statute, 
more  than  tweniry  years  tne  plaintiff,  holding  a  lease  from  a  bishop  of  one  Bright  v. 
close,  enjoyed  without  interruption  a  way  over  another  close  occupied  by  Walker. 
the  defendant  holding  a  lease  under  the  same  bishop,  the  question  arose 
whether  such  an  enjoyment  gave  to  the  plaintiff  a  right  of  way  over  the 
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defendant's  close,  so  as  to  enable  him  to  TnaiTit>ain  an  action  for  obstructing 
the  way.  Parke,  B*,  after  stating  the  second  section  of  the  act,  said, 
**  In  order  to  establish  a  right  of  way,  and  to  bring  the  case  within  this  sec- 
tion, it  must  be  proved  that  the  claimant  has  enjoyed  for  the  full  period  of 
twenty  years,  and  that  he  has  done  so  '  as  of  right,'  for  that  is  the  form 
in  which,  by  section  5,  such  a  claim  must  be  pleaded,  and  the  like  evi- 
dence would  have  been  required  before  this  statute  to  prove  a  claim  by 
prescription  or  non-existing  ^;rant.  Therefore,  if  the  way  shall  appear  to 
have  been  enjoyed  by  the  clomiant,  not  o^nly,  and  in  the  manner  that  a 
person  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a  trespasser 
would  have  done ;  if  he  shall  have  occasionally  a^ked  the  permission  of  the 


occupier  of  the  land ;  no  title  would  be  acquired,  because  it  was  not  enjo^red 
*  as  of  right.'    For  the  same  reason  it  would  not,  if  there  had  been  unity 


No  title 
gained  hy 
user  which 
does  not  gire 
valid  title 
against  all. 


defeated  in  any  other  way  by  which  tne  same  is  now  liable  to  be  defeated ; 
that  is,  by  the  same  means  by  which  a  similar  claim,  arising  by  custom, 
prescription,  or  grant,  would  now  be  defeasible ;  and  therefore  it  may  be 
answe^Bd  by  proof  of  a  grant  or  of  a  licence,  written  or  parol,  for  a  limited 
period,  comprising  the  "^ole  or  part  of  the  twenty  years,  or  of  the  absence 
or  ignorance  of  the  parties  intei*ested  in  opposing  the  claim,  and  their 
agents,  during  the  wnole  time  that  it  was  exercised.  .  .  .  But  if  the  en- 
joyment take  place  with  the  acquiescence  or  laches  of  one  who  is  tenant 
for  life  only,  the  question  is,  what  is  its  efPect,  according  to  the  true 
meaning  of  the  statute  ?  .  .  .  Whatever  construction  is  put  on  the  seventh 
section,  it  admits  of  no  doubt  imder  the  eighth.  It  is  quite  certain,  that 
an  enjoyment  of  forty  years  instead  of  twenty,  under  the  circumstances 
of  this  case,  would  have  ^ven  no  title  against  the  bishop,  as  he  might 
dispute  the  right  at  any  time  within  three  years  after  the  expiration  of 
the  lease ;  and  if  the  lease  for  life  be  excluded  from  the  longer  period,  as 
against  the  bishop,  it  certainly  must  from  the  shorter.  Therefore,  there 
is  no  doubt  but  that  possession  of  twenty  years  gives  no  titie  as  against 
the  bishop,  and  cannot  afiPect  the  light  of  the  See.  .  .  .  On  the  mllest 
consideration  we  think  that  no  titie  at  all  is  gained  by  a  user  which  does 
not  give  a  valid  title  against  all,  and  permanently  affect  the  See. 

'^Before  the  statute  this  possession  would  indeed  have  been  evidence  to 
support  a  plea  or  claim  by  non-existing  grant  from  the  termor  in  the  locus 
in  quo  to  tne  termor  under  whom  the  pk,intiff  claims.  .  .  .  But  we  think 
that  since  the  statute  such  a  qualified  right  is  not  given  by  an  enjoyment 
for  twenty  years.  For  in  the  first  place,  the  statute  is  for  the  shortening 
the  time  of  prescn'ptiony  and  if  the  periods  mentioned  in  it  are  to  be  deemed 
new  times  of  prescription,  it  must  have  been  intended  that  the  enjoyment 
for  those  periods  should  give  a  good  title  against  all,  for  tities  by  imme- 
morial prescription  are  absolute  and  valid  against  all.  They  are  such  as 
absolutely  bind  the  fee  in  the  land.  In  the  next  place,  the  statute  nowhere 
contains  any  intimation  that  there  may  be  different  classes  of  rights,  quali- 
fied and  absolute,  valid  as  to  some  persons  and  invalid  as  to  ottiers.  .  .  . 

**  The  conclusion,  therefore,  at  which  we  have  arrived  is,  that  the  statute 
in  this  case  gives  no  right  from  the  enjoyment  that  has  taken  place ;  and 
as  sect.  6  forbids  a  presumption  in  favour  of  a  claim  to  be  drawn  from  a 
less  period  than  that  ];)roscribed  by  the  statute,  and  as  more  than  twenty 
years  is  required  in  this  case  to  give  a  right,  the  jury  could  not  have  been 
directed  to  presume  a  grant  by  one  of  the  termors  to  the  other  by  the  proof 
of  possession  alone.  Of  course  nothing  that  has  been  said  by  the  court, 
and  certainly  nothing  in  the  statute,  will  prevent  the  operation  of  an  actual 
grant  by  one  lessee  to  the  other,  proved  by  the  deed  itself,  or  upon  proof  of 
its  loss  by  secondary  evidence ;  nor  prevent  the  jury  from  taking  this  pos- 
session into  consideration,  with  other  circumstances^  as  evidence  of  a  grant 
which  they  may  still  find  to  have  been  made,  if  they  are  satisfied  that  it 
was  made  in  point  of  fact."  It  was  therefore  decided  that  the  plaintiff  was 
not  entitied  to  recover  {Bright  v.  Walker,  1  C.  M.  &  B.  211,  223). 
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Bright  y.  Walker  was  a  decision  on  the  part  of  the  section  relating  to  i  ft  8  Will.  4, 
twen^  years*  enjoyment  (See  Harris  v.  J)e  Pinna,  33  Ch.  D.   251).      o.  71,  s.  «. 

And  it  is  clear  in  general  that  the  tenant  of  one  close  cannot  as  such  ac-  

quire  by  twenty  years*  user  a  prescriptiye  easement  over  another  dose 
belonging  to  the  same  landlord  {Oayford  t.  Moffatt,  4  Ch.  133 ;  Russell  v. 
Harford,  2  Eq.  507  ;  Bayley  v.  O,  W,  i?.,  26  Ch.  D.  441 ;  Daniel  v. 
Anderson,  31  L.  J.  Ch.  610;  see  per  Jessel,  M.  fi.,  Sturges  v.  Bridgman, 
11  Ch.  D.  855 ;  as  to  the  presumption  of  a  grant  in  such  a  case,  see 
Timmons  v.  HetmU,  22  L.  E.  Ir.  627).  Where,  however,  the  user  ex- 
tended to  forty  years,  it  was  held  under  similar  circumstances  that  an 
easement  coidd  be  acquired  {Beggan  y.  Macdonald,  2  L.  B.  Ir.  560; 
Fahey  y.  Divyer,  4  L.  B.  Lr.  271,  approved  by  Chitty,  J.,  Harris  y.  De  Pinna, 
33  Ch.  D.  252).  Compare  the  sunilar  result  of  sect.  3  in  the  case  of  a 
twenty  years*  user  of  light  {Frewen  y.  Phillips,  11  C.  B.  N.  S.  449). 

The  enjoyment  of  an  easement  as  of  right  for  twenty  years  next  before  Easement 
the  commencement  of  the  suit,  within  this  statute,  means  a  continuotis  en-  mast  hare 
joyment  as  of  right  for  twenty  years  next  before  the  commencement  of  the  been  enjoyed 
smt,  of  the  easement  as  an  easement,  without  interruption  acquiesced  in  for  *•  such, 
a  year.     It  is  therefore  defeated  by  unity  of  possession  dunng  all  or  part  EfPect  of 
(d  the  period  of  enjoyment,  although  such  unity  of  possession  luis  its  incep-  unity  of  pos- 
tion  after  the  completion  of  the  twenty  or  forty  years  {Batiishill  y.  aession. 
Reed,  18  C.  B.  696).     Where  a  plaintiff  had  enjoyed  a  way  as  of  right  and 
without  interruption  from  1800  to  1855,  when  the  action  was  brought,  it 
was  held,  that  his  claim  under  this  statute  was  defeated  by  an  unity  of 
possession  from  1843  to  1853  (/6.)    And  such  unity  of  possession  need 
not  be  specially  replied  under  tiie  6th  section  iOnley  y.  Oardiner,  4 
M.  &  W.  496 ;  see  Monmouthshire  Canal  Co,  y.  Harford,  1  C.  M.  &  B. 
631 ;  Richards  y.  Fry,  7  Ad.  &  Ell.  698).    Easements  were  defeated  by 
showing  unity  of  possession  in  Clay  v.  Thackerah,  9  C.  &  P.  47,  and 
Wilson  y.  Sianley,  12  Ir.  C.  L.  Bep.  N.  S.  345. 

The  words,  "  enjoyed  by  any  person  claiming  right,^^  applied  to  ease-  Enjoyment  aa 
ments  in  the  2nd  section,  and  *'  enjoyment  thereof  a«  of  right,'*  in  the  5th  of  right. 
section  of  this  act,  mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or 
by  tacit  sufferance,  or  by  permission  asked  from  time  to  time  on  each 
occasion,  or  even  on  man^r  occasions  of  using  it ;  but  an  enjoyment  had 
openly  and  notoriously,  without  particular  leave  at  the  time,  by  a  person 
Claiming  to  use  it,  without  danger  of  being  treated  as  a  trespasser,  as  a 
matter  of  right,  whether  strictly  legal  by  prescription  and  adverse  user  or 
by  deed  conferring  the  right,  or  though  not  stnct}y  legal,  yet  lawful  to 
the  extent  of  excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing 
not  under  seal,  in  case  of  a  plea  for  forf^  years,  or  by  such  writing  or 
parol  consent  or  agreement,  contract  or  licence,  in  case  of  a  plea  for 
twenty  years  {Tickle  v.  Brown,  4  Ad.  &  Ell.  369  ;  see  Bright  v.  Walker, 

1  C.  M.  &  B.  219;  ante,  p.  8;  Arkwright  v.  Gell,  5  M.  &  W.  333).  In 
the  case  of  prescription,  long  enjoyments,  in  order  to  establish  a  right, 
must  have  been  as  of  right,  and  therefore  neither  by  violence  nor  by 
stealth,  nor  by  leave  askcMd  from  time  to  time  {Mills  v.  Colchester,  L.  B. 

2  C.  P.  486 ;  see  Be  la  Warr  v.  Miles,  17  Ch.  Div.  591). 

An  enjoyment  which  the  owner  of  the  servient  tenement  cannot  stop  is 
not  an  enjoyment  as  of  right  ( Winship  v.  Hudspeth,  10  Exch.  5 ;  see 
Sturgess  y.  Bridgman,  11  Ch.  D.  852;  Sanders  v.  Manley,  1878,  W.  N. 
181). 

Where  an  easement  was  enjoyed  during  part  of  the  period  in  exer- 
cise of  a  statutory  right,  and,  the  statutory  right  having  ceased,  the 
enjo^ent  was  continued  for  the  rest  of  the  period,  no  easement  was 
acquired  (Kinloch  v.  Neville,  6  M.  &  W.  806).  Where  a  watercourse  was 
made  ana  enjoyed  by  a  tenant,  the  landlord  and  tenant  both  believing 
that  this  was  authorized  by  the  lease,  there  was  no  enjoyment  as  of  right 
{Chamber,  <fcc.  Co.  y.  Hopwood,  32  Ch.  Div.  549). 

The  use  of  waste  water  from  a  canal  was  held  not  to  be  an  enjoyment 
as  of  right  {Staffordshire  Co,  v.  Birmingham  Co,,  L.  B.  1  H.  L.  254).  It 
was  said  by  Blackburn,  J.,  that  Wood  v.  Wavd  (3  Ex.  748)  was  in  effect 
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a  decision  that  an  active  enjoyment  in  fact  for  more  than  the  statutable 
period  is  not  an  enjoyment  as  of  right,  if  during  the  period  it  is  known 
that  it  is  only  permitted  so  long  as  some  particular  purpose  is  served 
{Mason  v.  Shrewsbury ^  &c,  R.  Co,,  6  Q.  B.  584 ;  compare  Tone  v.  Preston, 
24  Ch.  D.  739). 

It  was  said  by  Alder  son,  B.,  that  '*if  a  parol  permission  extends  over 
the  whole  of  the  twenty  years,  the  party  enjoys  the  way  as  of  right  and 
without  interruption  for  the  twenty  years ;  not  so,  if  the  leave  be  given 
from  time  to  time  within  the  twenty  years  "  {Kiulcch  v.  Neville,  6  M.  &  W. 
795).  Where  the  simple  issue  is,  whether  there  has  been  a  continued  en  jo^r- 
ment  of  a  way  for  twenty  years,  any  evidence  negativing  the  continuance  is 
admissible.  ** Every  time  that  the  occupiers  asked  for  leave,  they  admitted 
that  the  former  licence  had  expired,  and  that  the  continuance  of  the 
enjoyment  was  broken"  {Monmouthshire  Canal  Co.  v.  Harford,  1  C. 
M.  &  E.  615). 

The  plaintiff  occupied  as  tenant  certain  clayworks.  Previous  to  his 
occupation  a  watercourse  had  been  cut  by  the  then  occupant  from  a 
Btrdun  to  the  works,  and  there  was  evidence  of  this  being  done  with  the 
consent  of  the  owner  of  the  stream  on  certain  terms.  A  few  years  after 
the  watercourse  was  cut  the  plaintiff  took  the  works,  and  used  the  water- 
course uninterruptedly  for  more  than  twenty  years,  and  he  know  nothing 
of  the  circumstances  under  which  the  watercourse  was  made.  Held,  that 
there  was  evidence  to  go  to  the  jury  that  the  watercourse  had  not  been 
enjoyed  by  the  plaintm  for  twenty  years  as  of  right  {Oaved  v.  Martyn, 
19  0.  B.  N.  S.  732). 

In  questions  under  this  section  it  is  most  important  to  show  the  nature 
of  the  user,  and  of  the  interruptions,  as  bearing  on  the  question,  whether 
the  enjoyment  was  as  of  right.  For  though  no  interruption  less  than  a 
year  breaks  the  period  when  once  the  enjoyment  as  of  right  has  begun, 
yet  interruptions  acquiesced  in  for  less  than  a  year  may  show  that  the 
enjoyment  never  was  of  right  {Eaton  v.  Swansea  Co,,  17  Q.  B.  275 ;  see 
Brook  V.  Archer,  1868,  W.  N.  5).  See  further,  as  to  interruptions  in  the 
enjoyment,  the  note  to  sect.  4,  post. 

To  support  a  plea  framed  on  the  2nd  section  of  this  statute,  of  a  right 
of  way  enjoyed  for  fortjr  years,  evidence  may  be  given  of  user  more  than 
forty  years  back.  If  evidence  of  user  beyond  forty  years  were  to  bo  ex- 
cluded, it  might  be  that,  after  the  case  had  been  established  as  far  as 
thirty-ei^ht  years  back,  a  discontinuance  of  proof  might  occur  as  to  the 
two  or  three  preceding  years,  and  the  party  might  fail  because  he  was 
unable  to  carry  his  case  on  without  going  to  tho  distance  of  forty-one  years 
{Lawson  v.  Langley,  4  Ad.  &  Ell.  890 ;  see  Beeston  v.  Weate,  5  E.  &  B. 
986).  To  a  plea  of  forty  or  twenty  years'  enjoyment  of  a  way,  a  licence, 
if  it  cover  the  whole  time,  must  be  pleaded  {Tickle  v.  Broivn,  4  Ad.  &  Ell. 
369).  But  a  parol  or  other  licence,  given  and  acted  on  duiing  the  forty 
or  twenty  years,  may  be  proved  imdor  a  general  traverse  of  the  enjoy- 
ment as  of  right ;  and  this,  whether  such  licence  be  granted  for  a  single 
time  of  using,  or  for  a  definite  period  {lb.)  Where  issue  is  joined  on 
the  allegation  of  an  interruption  acquiesced  in,  tho  party  alleging  tho 
interruption,  having  proved  a  non-user  during  part  of  the  time,  may,  in 
order  to  show  that  such  non-user  was  not  a  voluntary  forbearance,  give 
evidence  that,  two  years  before  the  non-user  commenced,  the  party  claim- 
ing the  way  paid  a  consideration  for  being  allowed  to  use  it  (lb.)  A 
right  claimed  under  this  act  can  only  be  co-extensive  with  the  user ;  and 
an  issue  on  a  plea  justifying  under  such  a  right  is  an  issue,  not  upon  the 
right,  but  the  user,  and  diners  therefore  from  an  issue  on  a  right  claimed 
by  prescription  {Davies  v.  Williams,  16  Q.  B.  546).  See  further,  as  to 
evidence  of  user,  the  note  to  sect.  4,  post. 
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3.  When  the  aooess  and  use  of  light  to  and  for  any  dwelling-  Claim  to  the 
house,  workshop,  or  other  building,  shall  have  been  actually  ^J^'g^^* 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  tW'^y  yM*8 
interruption,  the  right  thereto  shall  be  deemed  absolute  and  in-  indefeasible, 
defeasible,  any  local  usage  or  oustom  to  the  contrary  notwith-  J^|*^e^S«n 
standing,  unless  it  shall  appear  that  the  same  was  enjoyed  by  bj  oonaent. 
some  consent  or  agreement,  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (A). 

fA)  See  note  on  law  of  lights,  post. 

The  modes  of  claiming  the  easement  of  lig^ht  before  this  act  were  (1)  by  Modes  of 
prescription  at  common  law ;  (2)  by  presumine^  a  lost  grant.  It  seems  to  ftViming 
nave  been  considered  by  Lord  Westbury  that  t£i8  section,  while  providing  light, 
a  new  mode  of  claiming  the  easement,  had  taken  away  the  former  modes. 
Thus,  in  Taplinq  v.  Jones  (11  H.  L.  0.  290),  he  said,  **The  right  to  what 
is  called  an  ancient  light  now  depends  upon  positive  enactment.  It  is 
TnsA^T  juris  positivi^  and  does  not  require,  and  therefore  ought  not  to  be 
rested  on  any  presumption  of  grant  or  fiction  of  a  licence  having  been 
obtained  from  the  adjoining  proprietor.  Written  consent  or  a^eement 
may  be  used  for  the  purpose  of  accounting  for  the  enjoyment  of  Sie  servi- 
tude, and  thereby  preventing  the  title  wmch  would  otherwise  arise  from 
uninteiTupted  user  or  possession  during  the  requisite  period.  This  obser- 
vation is  material,  because  I  think  it  will  be  found,  that  error  in  some 
decided  cases  has  arisen  from  the  fact  of  the  courts  treating  the  right  as 
originating  in  a  presumed  grant  or  licence.  It  must  also  be  observed, 
that  after  an  enjo^rment  of  an  access  of  light  for  twenty  years  without 
interruption,  the  right  is  declared  by  the  statute  to  be  absolute  and  inde- 
feasible ;  and  it  would  seem,  therefore,  that  it  cannot  be  lost  or  defeated 
by  a  subsequent  temporary  intermission  of  enjoyment,  not  amounting  to 
abcmdonment."  And  see  the  remarks  of  Coleridge,  J.,  in  Truscott  y. 
Merchant  Taylors^  Co.,  11  Exch.  863.  On  the  other  hand,  in  Ai/nsley  v. 
Clover  (10  Ch.  283)  a  right  to  light  was  established  by  prescription  at 
common  law;  Mellish,  L.J.,  remarking  that  this  statute  bad  not  taken 
away  any  of  the  modes  of  claiming  easements  which  previously  existed. 
In  J^or/olk  v.  Arhuthnot  (5  0.  P.  Div.  392^,  and  Ecclesiastical  Commis- 
sioners V.  Kino  ri4  Ch.  Div.  213),  both  the  lormer  modes  of  claiming  the 
easement  of  lignt  were  treated  as  still  existing.  And  Malina,  Y.-C,  ex- 
pressed Ids  opinion  to  the  same  effect  {Lanfranchi  v.  Mackenzie,  4  Eq. 
427). 

T?his  section  of  the  act  is  retrospective,  so  that  the  right  to  the  access  of  Section  retro- 
light  and  air  may  be  acquired  by  virtue  of  an  enjoyment  prior  to  the  spective. 
passing  of  the  act  {Simper  v.  Foley,  2  J.  &  H.  555). 

The  period  of  twenty  years'  enjoyment,  which  confers  a  right  to  the  Period  of 
access  of  light  under  tnis  section,  is  by  the  4th  section  of  this  act  the  twenty  years, 
period  of  twenty  years  next  before  any  suit  or  action  wherein  the  claim  to 
the  right  was  brought  into  question,  and  is  not  limited  to  the  period  of 
twenty  years  next  oef ore  the  pending  suit  or  action  {Cooper  v.  Hubhuck, 
12  C.  JB.  N.  S.  456).  If  there  nas  been  an  enjoyment  for  nineteen  years 
and  a  fraction,  ana  then  an  interruption  takes  place,  the  right  ma^  be 
established  at  the  end  of  the  twentieth  year,  inasmuch  as  the  interrupnon, 
under  the  4th  section,  in  order  to  defeat  the  twenty  years'  user,  must  have 
been  acquiesced  in  or  submitted  to  for  a  whole  year  {Flight  v.  Thomas, 
8  CI.  &  Yvi.  231). 

lliere  can  be  no  prescription  under  the  statute  for  light  to  open  ground  Nature  of  the 
forming  a  garden  {Potts  v.  Smith,  6  Eq.  311).     Compare  the  case  of  a  enjoyment, 
timber  yard  {Boberts  v.  Macord,  1  M.  &  Eob.  230\     Under  the  statute 
light  must  be  claimed  in  respect  of  a  *'  bmlding'^  {Scott  v.  Fape,  31  Ch. 


1^  Pre9cription. 

8  ft  8  Will.  4,  Biv.  554) ;  and  a  structure  for  storing  timber  is  not  such  a  **  building" 

0.  71,  B.  $.      {Harris  v.  De  Pinna,  33  Ch.  Div.  238).     Before  the  act,  light  was  held 

not  acquired  where  the  building  was  not  permanent  {Maherley  v.  Dowson, 

5  L.  J.  (K.B.)  261).  The  right  mav  be  acquired  for  a  church  {Ecdesi- 
astical  Commissioners  v.  Kino,  14  Ch.  jD.  213  ;  out  see  Norfolk  v.  Arhuihnot, 

6  C.  P.  Div.  392) ;  an  unconsecrated  chapel  (A,  0.  v.  Queen  Anne  Co.,  60 
L.  T.  759) ;  a  picture  gallery  {lb,)  The  building  need  not  be  occupied, 
or  fit  for  occupation,  during  the  period  {Courtauld  v.  Legh,  L.  B.  4  Ex. 
126) ;  and  even  where  the  building  has  been  pulled  down,  an  injunction 
may  be  granted  if  the  right  has  not  been  abandoned  {Ecclesiastical  Com- 
missioners V.  Kino,  sup,)  Structural  identity  between  the  building  which 
acquires  the  right,  and  the  building  which,  after  the  period,  is  to  enjoy 
tiie  right,  is  not  necessary  {Scott  v.  Pape,  sup,)  The  owner  of  a  building 
having  windows  with  moveaole  shutters  acqiures  the  right  if  during  twenty 
years  ne  opens  the  shutters  at  any  time  he  pleases  {Cooper  v.  Straker,  40 
Ch.  D.  21). 

**  Access,"  in  the  section,  refers  not  to  access  through  the  aperture  of 
the  dominant  tenement,  but  to  freedom  of  passage  over  the  servient  tene- 
ment. The  aperture  defines  the  free  area  {Scott  v.  Pape,  31  Ch.  Div. 
554).  The  access  must  be  by  one  and  the  same  definite  channel  {Harris 
V.  JDe  Pinna,  33  Ch.  Div.  238). 

This  section  converts  into  a  right  such  an  enjoyment  only  of  access  of 
light  over  contiguous  land  as  has  been  had  for  twenty  years  in  the  character 
of  an  easement,  distinct  from  the  enjoyment  of  the  land  itself  ^Harbidge 
V.  Warwick,  3  Exch.  552).     During  a  period  of  unity  of  occupation  of  the 
dominant  and  servient  tenements  t£e  running  of  the  twenty  years  is  sus- 
pended {Ladyman  v.  Grave,  6  Ch.  763).    There  is  no  such  unity  of  pos- 
session of  the  glebe  and  the  church  on  the  part  of  the  rector  as  to  prevent 
the  acquisition  of  an  easement  of  light  for  the  church  {Ecclesiastical 
Commissioners  v.  Kino,  14  Ch.  Div.  213).     No  right  can,  under  this  section, 
be  acquired  as  against  the  Crown,  which  is  not  named  therein  {Perry  v. 
Fames,  1891,  1  Ch.  658). 
Enjoyment  as      The  actual  enjoyment  required  by  this  section  need  not  be  as  of  right 
against  tenant  {Per  Gresswell,  J.,  Truscotty,  Merchant  Taylors^  Co,,\\  Exch.  855).     mth 
for  life  or  respect  to  enjoyment  of  light  as  a^inst  a  tenant  for  life  or  years,  it  was 

years.  held,  before  the  act,  that  the  acquiescence  of  lessees  or  tenants  for  life  in 

Before  the        the  enjoyment  of  lights  did  not  bind  the  landlord  or  reversioner,  unless 
statute.  they  had  knowledge  and  acquiesced  for  twenty  years ;  and  a  presumption 

against  the  owner  of  lands  was  not  so  easily  inferred  in  the  case  of  light 
as  in  cases  of  rights  of  way  or  common,  where  the  tenant  suffered  an 
immediate  injury  {Daniel  v.  North,  11  East,  370,  case  of  a  tenant;  Barker 
V.  Richardson,  4  B.  &  Aid.  579,  case  of  a  rector ;  see  also  Cross  v.  Letvis, 
Sinoe  the  2  B.  &  C.  686).     Since  the  act  it  has  been  said  that  from  the  lan^age  of 

statute.  66ct.  3,  it  would  seem  that  the  legislature  contemplated  such  an  enjoyment 

as  could  be  interrupted  by  the  adjoining  occupier,  at  least  during  some  part 
of  the  time  {Harbidge  v.  Warwick,  3  Exch.  557).    It  has  been  neld,  how- 
ever, that  since  this  statute,  where  the  right  to  bght  is  acquired  against  an 
owner  of  a  leasehold  interest,  it  is  also  acquired  agaiust  tne  owner  of  the 
reversion  {Simper  v.  Foley,  2  J.  &  H.  555).     Pollock,  C.  B.,  said  it  maj 
be,  since  the  Prescription  Act,  that  if  a  man  opens  a  light  towards  his 
neighbour's  land,  the  reversioner  may  have  no  means  of  preventing  a  right 
thereto  being  acquired  by  a  twenty  jrears'  enjoyment,  unless  he  can  prevail 
upon  his  tenant  to  raise  an  obstruction,  or  is  able  to  procure  from  the  other 
party  an  acknowledgment  that  the  light  is  enjoyed  only  by  consent 
[Frewenv,  Phillips,  11  C.  B.  N.  S.  455;  and  see  Ladyman  y.  Grave,  6 
Enjoyment  by  Ch.  769^.    The  circumstance  of  two  houses  being  held  under  the  same 
tenant  for         landlord  and  for  the  same  term  does  not  prevent  the  one  tenant  from  ac- 
years.  quiring  an  indefeasible  right  to  light  as  against  the  other  {Frewen  v. 

Phillips,  11  C.  B.  N.  S.  449;  Mitchell  v.  CantHll,  37  Ch.  Div.  66). 
Interruption.        ^®  enjoyment  under  this  section  must  be  uninterrupted.    As  to  inter- 
-     *    ruptions,  see  note  to  sect.  4,  post,    A  fluctuating  interruption  to  light  is 
not  sufiBcient  {Presland  v.  Bingham,  41  Ch.  Div.  268).    A  hoarding  for 
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the  pnzpose  of  an  intermption  may  be  erected  by  a  railway  company  i  ^  8  Will.  4, 
{Bonner  v.  O.  W.  i?.,  24  Ch.  Div.  1 ;   see  Myers  v.  Catterson,  43  Ch.      c.  71,  •.  8. 
Div.  470).  

Mere  payment  of  rent  by  the  ofimipiflr  nf  a  house  for  the  use  of  lights  is  Payment  of 
not  an  interruption  of  the  enjoyment  within  this  section  {Plasterers'  Co,  rent  or  verbal 
V.  Parish  Clerks'  Co.,  6  Exch.  630).     An  actual  enjoyment  of  light  for  permiasion 
twenty  years,  even  under  a  permission  verbally  asked  for  the  occupier  of  ^^^^  ^^  V^' 
a  house,  and  given  by  the  person  having  a  right  to  obstruct,  is  sufficient  T.®°*  ««ljiiji- 
{London  v.  Pewterers^  Co,,  2  M.  &  Rob.  409 ;  see  as  to  a  verbal  agree-  ^^^  ^  "fi^**** 
ment,  Judge  v.  Lowe,  I.  E.  7  0.  L.  291). 

A  writing  signed  by  A.,  the  owner  of  the  dominant  tenement,  but  not  <<  Consent  or 
hj  B.,  the  owner  of  the  servient  tenement,  declaring  that  A.  would  at  any  agreement." 
mne  block  up  certain  windows  at  B.'s  request,  and  in  the  meantime  would 
payB.  sixpence  a  year,  was  held  to  be  a  sufficient  "consent  or  agree- 
ment "  within  this  section  {Bewhy  v.  Atkinson,  13  Ch.  Div.  283).  But 
where  a  tenant  for  years  claimed  a  right  to  light,  and  the  lease  under 
which  he  held  contained  an  exception  of  any  right  restricting  the  free  use 
of  the  adjoining  land,  this  did  not  operate  as  an  agreement  (Mitchell  y. 
CantHU,  37  Ch.  Div.  56). 

By  the  custom  of  London  (which  is  stated  in  the  case  of  Wynsianley  v.  Custom  of 
Lee,  2  Swanst.  339,  340;  see  Perry  v.  Eames,  1891,  1  Ch.  668 J,  an  occu-  London, 
mer  of  a  house  there  had  not  an  absolute  property  in  the  enjoyment  of 
his  share  of  light,  whatever  it  might  be,  but  the  owner  of  tiie  adjoining 
house  or  site  of  houses  might  build  to  any  height,  and  to  the  obstruction 
of  his  light,  unless  he  was  precluded  by  some  writing  between  them.  And 
the  cuBtom  was  not  repealed  merely  hy  the  length  of  time  during  which  one 
party  enjoyed  and  the  other  acquiesced  in  such  enjoyment  (2  Swanst. 
341 ;  see  Privilegia  Londini,  p.  101,  cited  Mood.  &  Malk.  351 ;  and  see 
Godb.  183;  Yelv.  215;  1  Bulstr.  115;  Com.  R.  273;  1  Burr.  248;  3  C. 
ft  P.  317  ;  Shadwell  v.  Hutchinson,  2  B.  &  Ad.  97).  This  section  extends 
to  and  controls  this  custom  {Salters*  Co,  v.  Jay,  3  Q.  B.  109 ;  TruscoU  v. 
Merchant  Taylors^  Co,,  11  Exch.  855;  see  Perry  y,  Eames,  1891,  1  Ch. 
667). 


IV.  Periods  how  to  be  computed. 

4.  Each  of  the  respective  periods  of  years  hereinbefore  men-  Before-men- 
tioned shall  be  deemed  and  taken  to  be  the  period  next  before  tJTSe^^^ 
some  suit  or  action  wherein  the  claim  or  matter  to  which  such  those  next 
period  may  relate  shall  have  been  or  shall  be  brought  into  ques-  before  suit  for 
tion,  and  no  act  or  other  matter  shall  be  deemed  to  be  an  inter-  ^^^^h 
mption  within  the  meaning  of  this  statute,  unless  the  same  shall  periods  relate, 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for  one  year 
after  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  be 
inade(t). 

(t)  This  section  is  nothing  but  an  exposition  of  the  proof  requii^ed  to 
establish  the  right  [Jones  v.  Price,  3  Bing.  N.  C.  52).  The  enjoyment 
of  the  occupier  to  give  right  under  this  statute  is  enjoyment  for  thirty, 
sixty,  twenty,  or  forty  years,  according  to  the  nature  of  the  case,  next 
before  the  commencement  of  some  suit,  and  not  before  the  act  complained 
oirWard  v.  Robins,  15  M.  &  W.  242 ;  Richards  v.  Fry,  7  Ad.  &  Ell.  707). 

In  Wright  v.  Williams  (1  M.  &  W.  98},  Lord  Ahinger,  C.  B.,  said,  "It  How  periods 
is  said  for  the  plaintiff  that  one  of  the  aosurdities  and  inconveniences  to  mentioned  in 
Tvhich  a  literal  construction  of  this  provision  would  give  rise  was  that  no  *be  act  to  be 
good  title  could  arise  to  any  incorporeal  hereditament  mentioned  in  the  computed. 
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statute  by  yirtue  thereof,  unless  some  action  should  haye  been  brought 
by  or  against  the  party  claiming  it;  to  which  may  be  added,  that  one 
action  could  not  perfect  ^e  title  to  the  right,  as  the  act  requires  an  enjoy- 
ment for  the  full  period  immediately  before  any  action We  are  of 

opinion,  however,  that  it  is  impossible  to  construe  the  act  of  parliament 
as  intending  that  the  periods  of  years  therein  mentioned  should  terminate 
at  a  different  time  from  that  fixed  in  express  and  positive  terms.  If  the 
words  of  the  statute  were  capable  of  being  modified,  so  as  to  avoid  an 
inconvenience  plainly  and  manifestly  arising  from  a  strict  construction  of 
them,  we  ought  to  do  so ;  but  here  the  words  are  precise  and  imambiguous, 
and  the  mischief  suggested  is  perhaps  rather  apparent  than  real;  and 
most  cases  of  grants  by  prescription  before  the  act  passed  were  of  the 
same  natxire,  and  the  validity  of  rights  gained  by  them  depended  much 
upon  the  mode  of  enjoyment,  until  that  action  was  brought  in  which 
they  came  in  question.  ...  It  appears  to  us  that  the  statute  in  question 
intended  to  confer,  after  the  periods  of  enjoyment  therein  mentioned,  a 
right  from  their  first  commencement,  and  to  legalise  every  act  done  in  the 
exercise  of  the  right  during  their  continuance"  (See  R,  v.  CaloWy  3 
M.  &  S.  22). 

The  period  of  twenty  years  referred  to  in  the  statute  may  be  the  period 
of  twenty  years  next  oefore  any  action  wherein  the  claim  to  the  right  is 
brought  mto  question,  and  is  not  limited  to  the  twenty  years  next  before 
the  pending  action  {Cooper  v.  Hubbuck,  12  0.  B.  N.  S.  456). 

"Where  a  right  of  way  was  claimed  by  prescription  at  common  law,  it 
was  necessary  to  show  user  for  at  least  twenty  years  as  of  right ;  but  not 
necessarily  for  the  twentyyears  next  before  the  commencement  of  the  suit 
{Darling  v.  Clue,  4  F.  &  F.  329). 

A  plea  of  forty  or  twenty  years'  user,  under  the  2nd  and  4th  sections  of 
this  statute,  is  not  supported  by  proof  of  a  user  from  a  period  of  fifty 
years  before  the  commencement  of  the  action  down  to  within  four  years  of 
it  {Parker  v.  Mitchell^  11  Ad.  &  Ell.  788).  It  was  said  in  the  earlier 
cases  that  some  act  of  user  must  be  shown  to  have  been  exercised 
in  the  year  in  which  the  action  was  brought  {Lowe  v.  Carpenter ,  6  Exch. 
825 ;  see  Ennor  v.  Barwell,  2  Giff.  420) ;  and  also  during  the  first  year 
{Bailey  y,  Apjpleyard,  8  Ad.  &  Ell.  161).  Carr  v.  Foster  (3  Q.  B.  581) 
seemed  to  intimate  that  the  intermediate  time  was  not  so  material :  (but 
see  Be  la  Warr  y.  MileSy  17  Ch.  Div.  593).  The  Court  of  Appeal, 
however,  recently  denied  any  distinction  between  non-user  for  a  year  at 
the  beginning  or  end  or  in  the  middle  of  the  statutory  period.  Proof  of 
actual  user  in  every  year  is  not  essential,  but  the  absence  of  user  for  any 
year  will  be  fatal  unless  explained  in  such  a  way  as  to  warrant  the  infer- 
ence of  continual  actual  enjoyment,  notwithstanding  such  temporary  non- 
user  {Hollins  v.  Verney,  13  Q.  B.  Div.  314).  It  was  further  laid  down 
that  no  actual  user  can  be  sufficient  to  satisfy  the  statute,  unless  during 
the  whole  statutory  term  (whether  user  be  proved  in  each  year  or  not)  the 
user  is  enough  at  any  rate  to  carry  to  the  mind  of  a  reasonable  person 
who  is  in  possession  of  the  servient  tenement  the  fact  that  a  continuous 
right  to  enjoyment  is  being  asserted  and  ought  to  be  resisted  if  such  right 
is  not  recogmsed  {lb,  315). 

It  was  said  by  Fatteson,  J.,  that  if  there  be  ten  years'  enjoyment  of  a 
right  of  way,  and  then  a  cessation  under  a  temporary  agreement  for 
another  ten  years,  yet  this  may  be  a  sufficient  enjoyment  of  the  old  right 
for  twenty  years  to  make  it  indefeasible  under  this  statute  {Payne  v. 
Shedden,  1  M.  &  Bob.  383). 
Interruption.  A  right  to  an  easement  was  held  established  imder  this  act  which  had 
only  been  actually  enjoyed  for  nineteen  years  and  a  fraction,  and  then 
interrupted  during  the  remainder  of  the  twentieth  year  and  down  to  the 
commencement  of  the  action,  the  action,  however,  having  been  com- 
menced within  a  year  from  the  notice  of  the  interruption  {Flight  v* 
Thomas,  11  Ad.  &  EU.  688;  8  CI.  &  Fin.  231;  see  17  Q.  B.  272).  The 
interruption  which  defeats  a  prescriptive  ri^ht  under  2  &  3  Will.  4,  o.  71, 
is  an  adverse  obstruction,  not  a  mere  discontinuance  of  user  by  the 
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claimant  himself  {Carr  y.  Foster y  3  Q.  B.   581 ;   see  note  to  sect.  6,  S  ft  8  Will.  4, 
j»9t).    The  mere  intermission  of  the  exercise  of  the  right  for  more  than  a     o.  71,  s.  4. 

year,  in  the  middle  of  the  ^prescriptive  period,  is  not  necessarily  an  inter-  

raption  of  the  right  within  the  meaning  of  this  section :  such  an  inter- 
mission may  be  explained,  and  it  is  for  the  jury  to  say  whether  there  has 
notwithstanding  been  a  substantial  enjoyment  of  the  right  for  the  requi- 
site period  (Ih,;  see  Plasterers'  Co.  y.  Parish  Clerks*  Co.,  6  Exch.  630; 
HoUins  V.  Vtrney,  13  Q.  B.  Diy.  314). 

TVliere  it  appeared  that  at  a  i>eriod  much  earlier  than  twenty  years 
before  the  commencement  of  the  action,  ^  stream  of  water  had  flowed 
through  the  plaintifTs  lands ;  but  that  there  had  been  some  interruption 
about  twenty- two  years  before  the  action,  and  it  was  not  till  within  nineteen 
yeoxs  that  the  stream  had  again  flowed  constantly  in  its  former  course, 
and  it  was  objected  that  there  was  a  want  of  sufficient  evidence  to  sup- 
port the  plaintifiTs  claim,  Tindal,  C.  J.,  said,  it  would  be  very  dangerous 
to  hold  tnat  a  party  should  lose  his  right  in  consequence  of  such  an  in- 
terruption ;  if  such  were  the  rule,  the  accident  of  a  dry  season,  or  other 
causes  oyer  which  the  party  could  have  no  control,  might  deprive  him  of 
a  rifi^ht  established  by  the  longest  course  of  enjoyment  {nail  v.  Swift, 
4  Bing.  N.  C.  381 ;  see  Carr  v.  Foster,  3  Q.  B.  685,  586).  The  inter- 
ruption may  be  caused  by  the  act  of  a  stranger,  as  well  as  by  that  of  the 
person  in  whose  land  the  easement  is  claimed  (/)at*i>s  v.  Williams,  16  Q.  B. 
558).  A  fluctuating^  interruption  was  held  not  sufficient  to  prevent  a  right 
to  light  being  acquired  (Presland  v.  Bingham,  41  Ch.  Div.  268,  where  the 
onus  of  proof  as  to  interruptions  was  considered). 

An  interruption  in  the  enjoyment  may  cause  the  acquisition  of  a  quali- 
fied easement  instead  of  altogether  preventing  the  acquisition  of  any 
easement  {BoUe  y.  Whyte,  L.  B.  3  Q.  B.  286;  see  Brook  y.  Archer, 
1868,  W.  N.  5).  Although,  under  this  section,  no  interruption  will 
prevent  a  right  from  being  acquired  by  twenty  years*  user,  unless  it  has 
been  acquiesced  in  for  a  whole  year,  yet  an  interruption  for  a  shorter 
period  may  have  the  effect  of  showing  that  the  enjoyment  never  was  as 
of  right,  and  thereby  of  preventing  a  right  being  acquired  under  the 
fleoond  section  of  tms  act  {Eaton  v.  Swansea  Co.,  17  Qt.  B.  267 ;  see 
Brook  y.  Archer,  1868,  W.  N.  5). 

Where  an  obstruction  to  an  ancient  light  had  existed  more  than  twelve  Aoqnieflcenoe 
months,  but  a  promise  had  been  given  to  remove  the  obstruction,  and  in  intemip- 
twelve  months  had  not  elapsed  from  the  date  of  that  promise  before  pro-  tions. 
ceedings  were  taken,  it  was  held,  that  there  had  not  been  such  an  inter- 
ruption of  the  enjoyment  as  would  deprive  the  owner  of  the  light  of  his 
remedy  {Gale  v.  Abbott,  10  W.  E.  748).  It  was  said  hy  Kindersley,  V.-C, 
that  if  the  plaintiff  had  allowed  twelve  months  to  elapse  without  taking 
proceedings,  even  though  he  had  continued  to  complain,  that  would  have 
been  a  submission  to  the  interruption  within  sect.  4  (/5.)  It  has,  however, 
been  held  that,  in  orde^r  to  negative  submission  to  tne  interruption  to 
light,  it  is  not  necessary  to  bring  an  action  or  actively  remove  the  obstruc- 
tion {Olover  y.  Coleman,  L.  B.  10  C.  P.  108).  Non-acquiescence  in  an 
iaterruption  is  a  question  of  fact  for  a  jury  {Bennison  y.  Carttvright,  6  B. 
&  S.  1).  An  interruption  aojuiesoed  in  for  four  yecurs  before  action 
brought  was  held  to  bar  the  right  {Tibury  y*  Silva,  45  Ch.  D.  98).  A 
person  asserting  an  interruption  must  prove  that  some  notice  was  given 
to  the  person  interrupted  of  tne  person  by  whose  authority  the  interruption 
was  made ;  the  mere  existence  of  a  physical  obstruction  is  not  sufficient 
notice  {Seddon  v.  Bank  of  Bolton,  19  Ch.  D.  462). 

As  to  evidence  of  interruptions  to  the  right  of  common,  see  Davies  v. 
Williams,  16  Q.  B.  558 ;  Welcome  v.  Upton,  6  M.  &  W.  536.  Where  the 
lord  attempted  to  stop  the  user  of  a  common,  the  fact  that  some  of  the 
tenants  yielded  is  not  an  interruption  of  the  right  within  the  meaning  of 
this  section,  so  as  to  bar  the  rights  of  freeholders,  who  as  a  body  have  never 
yielded  to,  or  acquiesced  in,  the  claim  of  the  lord  ( Warwick  v.  Quetn^a 
CoUe^,  10  Eq.  105). 
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0.  71,  t.  6. 

V.  Pleadings. 

In  aotionfl  on       6.  In  all  actions  upon  the  case  and  other  pleadings,  wherein 
the  case  the     the  party  claiming  may  now  by  law  allege  his  right  generally, 
aUege^hia™*^  without  averring  the  existence  of  such  riffht  from  time  imme- 
riffhtgene-      morial,  such  general  allegation  shall  still  be  deemed  sufficient, 
rally  as  before  ^nd  if  the  same  shall  be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall  be  appUoable  to 
the  case,  shall  be  admissible  in  evidence  to  sustain  or  rebut 
In  pleas  to      such  allegation  ;  and  in  all  pleadings  to  actions  of  trespass,  and 
trespass  and    in  all  other  pleadings  wherein  before  the  passing  of  this  act  it 
^^^^hCTe     "^^^^  h&ve  been  necessary  to  allege  the  right  to  have  existed 
party  used  to  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoy- 
allege  his        ment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
timTimni^-      respect  whereof  the  same  is  claimed  for  and  during  such  of  the 
morial,  the      periods  mentioned  in  this  act  as  may  be  applicable  to  the  case, 
ijeriod  men-     and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
acTmay^be^**  fee,  as  is  now  usually  done ;  and  if  the  other  party  shall  intend 
alleged;  and   to  rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
exceptions  or  tract,  agreement,  or  other  matter  hereinbefore  mentioned,  or  on 
to  ^repuS*  any  cause  or  matter  of  fact  or  of  law  not  inconsistent  with  the 
tospeoially.     simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged 
and  set  forth  in  answer  to  the  allegation  of  the  party  claiming, 
and  shall  not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation  (k). 

Pleading  {k)  Before  the  paseing  of  the  statute  2  &  3  Will.  4,  c.  71,  a  prescription 

before  2  &  3  in  a  que  estate  must  always  have  been  laid  in  the  person  who  was  seised  of 
Will.  4, 0.  71.  the  fee  simple.  A  tenant  for  life,  for  years,  or  at  will,  or  a  copyholder, 
could  not  prescribe  in  this  manner,  by  reason  of  the  imbecility  of  their 
estates;  for  as  prescription  was  deemed  to  bo  always  beyond  time  of 
memory,  it  wotdd  h^ve  been  absurd  that  those  whose  estates  commenced 
within  the  memory  of  man  should  have  prescribed  for  any  thing.  There- 
fore, a  tenant  for  life  must  have  prescribed  under  coyer  of  the  tenant  in 
fee  simple,  and  a  co])yholder  under  coyer  of  his  lord  (6  Rep.  60  a; 
Fortesc.  340).  The  uniform  practice,  in  a  plea  justifying  under  a  right 
of  common,  was  te  set  out  the  title  to  the  common  speciaUy,  by  showmg 
a  seisin  in  fee  of  the  land  to  which  the  defendant  claimed  a  right  of  com- 
mon, either  in  himself  or  in  some  other  pei'son  under  whom  he  derived 
title,  and  then  to  prescribe  in  the  que  estate  for  the  right  of  common,  by 
showing  the  right  to  have  been  in  the  party  seised  in  foe,  and  all  those 
whose  estate  he  had  in  the  land  from  time  immemorial  {Orimstead  v. 
Marlow,  4  T.  R.  718  ;  1  Wms.  Saund.  346,  n.  (1) ).  And  if  the  defendant 
was  lessee  for  years,  he  must  have  shown  the  seisin  in  his  lessor,  and 
prescribed  in  him ;  for  if  he  laid  the  prescription  in  himself  it  was  bad 
(Cro.  Car.  599;  4  Rep.  38 ;  A.  G.  v.  Gauntiett,  3  Y.  &  Jer.  93). 

By  the  above  section,  the  claimant  might  idlege  his  right  generally ; 
and  in  pleading  to  actions  of  trespass,  where  previously  it  would  have 
been  necessary  to  have  alleged  the  right  to  have  existed  from  time  imme- 
morial, it  was  sufficient  under  the  act  to  allege  the  enjoyment  thereof  as 
of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed  during  the  period  provided  by  the  act,  and  without  claiming  in 
the  name  of  the  owner  of  the  fee. 
Pleading  The  dth  section  gives  a  new  plea,  by  enacting,  that  in  certain  cases  it 

under  2  &  3      shall  be  sufficient  to  allege  the  enjoyment  ^'  as  of  rio:ht."     If  tke  parties 
WiU.4,c.  71.  e  J  .7  o  t 
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choose  to  avail  themselyes  of  that  provision,  they  muBt  follow  the  rery  8  k  S^WUl.  4, 
words ;  and  if  they  neglect  to  do  eo,  the  plea  is  bad  (Stamford  y.  Dunbar,     o.  7i,  t.  5. 

13  M.  &  W.  827  ;  Hol/ard  v.  Hatikinaon,  6  a  B.  684).    For  the  meaninff 

of  '*  enjoyment  as  of  right,"  see  Tickle  y.  Brawn,  4  Ad.  &  Ml.  369,  quoted 
ante,  p.  9. 

In  seyeral  oases  decided  upon  this  section  it  was  held  that  under  a  Endenoe 
gjeneral  denial  of  the  enjoyment  as  of  right,  evidence  of  unity  of  posses-  admiasible 
non  was  admissible,  inasmuch  as  such  proof  went  to  show  that  the  enjoy-  ^^ider  a 
ment  was  not  as  of  right  {Onky  v.  Gardiner,  4  M.  &  W.  496 ;   ClauUm  v.  f®*^?™^^ 
Corhy,  2  Q.  B.  813 ;  England  y.  Wall,  10  M.  &  W.  699 ;  Clay  y.  Thack-  ^^"^  ^^  , 
rah,  9  a  &  P.  47).  enjoyment  as 

In  Beasly  v.  Clark  (2  Bing.  N.  C.  709},  Tindal,  C.  J.,  said,  **  Under  a  °'  "^''^• 
replication  denying  that  the  defendant  had  used  the  way  for  forty  years 
as  of  right,  and  without  interruption,  the  plaintiff  is  at  liberty  to  show 
the  character  and  description  of  the  user  and  enjoyment  of  the  way  during 
any  part  of  the  time — as,  that  it  was  used  by  stealth,  and  in  Uie  absence 
of  the  occupier  of  the  close,  and  without  his  knowledge ;  or  that  it  was  - 
merely  a  precarious  enjoyment  by  leave  and  licence,  or  any  other  circum- 
stances which  negative  tnat  it  was  an  user  or  enjoyment  under  a  claim  of 
right ;  the  words  of  the  5th  section  not  inconsistent  with  tiie  simple  fact 
of  enjojrment,  being  referable,  as  we  understand  the  statute,  to  uie  fact 
of  enjoyment  as  before  stated  in  the  act,  viz.,  an  enjoyment  claimed  and 
exercised  as  of  right."  So,  under  a  general  denial,  evidence  might  be 
given  of  asking  leave  within  the  peric^  (Monmouthshire  Co,  v.  Harford, 
1  G.  M.  &  B.  614),  or  of  an  agreement  commencing  within  the  period 
{Tickle  V.  Brown,  4  Ad.  &  Ell.  383).  As  to  whether  a  parol  permission 
extending  over  the  whole  period  could  be  shown,  see  Kinloch  v.  Nevile,  6 
M.  &W.  806. 

It  was  said  that  where  a  defendant  justified  under  an  enjoyment  for  a  Matters  to  be 
statutory  period  if  the  plaintiff  relied  on  a  licence  covering  the  whole  replied 
period,  it  must  be  replied  specially  {Tickle  v.  Brown,  4  Ad.  &  Ell.  369;  specially, 
see  Lowry  v.  Crov/thers,  5  Ir.  698).     It  was  decided  that  where  a  de- 
fendant pleaded  an  enjoyment  for  a  statutory  period,  and  the  plaintiff 
relied  on  the  existence  of  a  life  estate,  &c.  (See  sect.  7),  such  life  estate 
must  be  replied  spedaUy  {Pye  v.  Mumford,  11  Q.  B.  666). 

The  above  section  ana  the  decisions  under  it  must  now  be  read  in  con-  Heading  pre- 
nection  with  the  rules  of  pleading  established  under  the  Jud.  Acts,  and  soriptive 
80  far  as  inconsistent  therewith  the  section  must  be  taken  to  have  been  rights  under 
repealed  (Jud.  Act,  1875,  sects.  17,  21,  33).    B.  S.  0.,  Ord.  19,  provides  the  Jud.  Acts, 
(r.  4)  that  every  pleading  shall  contain,  and  contain  only,  a  statement  in  a 
summary  form  of  the  material  facts  on  which  the  "psLTtj  pleading  relies ; 
and  further  (r.  15)  that  a  party  must  raise  by  his  pleading  all  matters 
which  show  the  action  or  counterclaim  not  to  be  maintainable,  and  all 
sach  grounds  of  defence  or  reply  as,  if  not  raised,  would  be  likely  to  take 
the  oppofiito  party  by  surprise ;  and  further  (r.  17),  that  in  a  defence  or 
reply  a  general  denial  shall  not  be  sufficient,  but  the  party  must  deal 
8peafici£y  with  each  allegation  of  fact  of  which  he  does  not  admit  the 
troth.     Pleadings  need  not  state  inferences  of  law  {Hanmer  v.  Flight,  24 
W.  B.  347). 

The  forms  of  pleading  contained  in  the  appendices  to  B.  S.  0. — 
whidi  are  not  to  be  slavismy  adhered  to  {The  his,  8  P.  D.  228),  but  illus- 
trate the  meaning  of  the  act  {Turquand  v.  Fearon,  40  L.  T.  545)— include 
a  statement  of  claim  in  an  action  for  obstruction  of  light  (App.  0.  sect.  6, 
No.  10),  which  contains  the  simple  allegation,  *'  The  plaintiff  is  the  owner 
of  a  house  in  which  are  the  following  ancient  lights,  &c."  Further,  to  the 
defence  in  an  action  for  polluting  water  given  in  App.  D.  sect.  6,  there 
is  added  the  following  note : — *'  If  the  defendant  claims  the  right  by  pre- 
scription or  otherwise  to  do  what  is  complained  of,  he  must  say  so,  and 
must  state  the  grounds  of  his  claim,  i,  e.,  whether  by  prescription,  grant, 
or  what." 

It  would  seem  from  Ord.  19,  that  the  general  allegations  and  denials 
which  were  sufficient  within  sect.  5  of  2  &  3  Will.  4,  c.  71,  are  now  in- 
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8ft  8  Will. 4,  sfufficient.    Accordingly,  in  an  action  to  reetrain  the  obstraotion  of  an 
0.  71,  t.  6.     alleged  priyate  right  of  way,  the  pluntiff  was  bound  in  his  pleading  to 

give  a  short  statement  of  Ae  title  by  which  he  claimed,  and  whether  by 

grant  or  by  prescriptive  user  {Harris  v.  Jenkins,  22  Oh.  D.  483  ;  Farrell 
V.  CoogaUy  12  L.  B.  Ir.  14).  Compare  the  case  of  a  recent  action  for 
trespass,  where  the  defendants  pleaded  that  the  locus  in  quo  was  a  high- 
way, and  were  ordered  to  amend  so  as  to  show  the  mode  or  title  in  or 
under  which  tiiey  claimed  that  it  had  become  a  highway,  and  were  farther 
ordered  to  give  particulars  of  acts  of  dedication  (Spedding  v.  Fitzpatrick, 
38  Ch.  Div.  410). 

Under  the  £.  S.  C,  Oid.  19,  r.  18,  a  joinder  of  issue  operates  as  a 
denial  of  every  material  allegation  of  facts  in  the  defence  or  reply,  as  the 
case  may  be.  Where  a  party  justifies  the  acts  complained  of  by  an  alle- 
^tion  of  a  prescriptive  right,  it  is  doubtful  whether  a  mere  joinder  of 
issue  will  include  a  denial  of  the  allegation  that  the  acts  were  done  in 
exercise  of  the  right  (See  Bullen  &  Leake,  Pleading,  354,  522,  4th  ed.) 
New  assign-  Jn  a  case  before  the  Jud.  Acts,  a  plea  of  a  right  of  way  for  tiie  oocupiers 
^iiiODt.  of  a  close  for  twenty  years,  for  horses,  carts,  waggons,  and  carriages,  at 

their  free  will  and  pleasure,  was  traversed.    Under  the  issue,  the  plaintiff 
was  allowed  to  show  that  the  defendant  had  a  right  of  way  for  horses, 
carts,  waggons,  and  carriages,  for  certain  purposes  only,  and  not  for  all, 
and  was  not  compelled  to  new  assign;  and  he  could  show  that  the  purpose 
for  which  the  defendant  had  used  tne  road,  and  in  respect  of  wmch  the 
action  was  brought,  was  not  one  of  those  to  which  tne  right  extended 
(Cowling  v.  Higginson,  4  M.  ft  W.  245).    In  an  action  of  trespass,  defen- 
dant justified  as  having  acted  in  ezerdse  of  a  right  of  way  for  foot 
Sassengers.      Plaintiff  taking  issue,   gave  evidence  at   the   trial  that 
efendant  had  used  the  alleged  pathway  with  horses  and  carts.     Held, 
that  the  excessive  user  should  have  been  new  assigned  {Lane  v.  Hone^ 
I.  £.  6  C.  L.  232).    What  was  formerly  alleged  by  way  of  new  assignment 
is  now  introduced  by  amendment  of  claim  or  by  reply  (£.  S.  0.,  (%xL.  23, 
r.  6). 
Amendments.       According  to  the  practice  before  the  Jud.  Acts,  it  was  a  rule  that  in 
cases  of  prescription  the  allegation  must  be  proved  as  laid  (2  BoU.  Abr. 
706;  5  Bep.  79;  4  Bep.  29b;  1  Campb.  313;  see  Brook  v.  WUlet,  2  H. 
Bl.  224).    It  was  not  material  that  a  party  proved  a  larger  right  than 
he  alleged  (Cro.  Eliz.  722;  1  Taunt.  142;  West  v.  Andrews,  1  B.  &  0.  77; 
Bailey  v.  Appleyard,  8  Ad.  &  Ell.  167 ;  Manifold  v.  Pennington,  4  B.  & 
Cr.  161 ;  FigoU  v.  Bayley,  6  B.  &  0.  16) ;  but  if  he  allegad  a  larger 
right  than  he  proved,  he  could  not  amend  (Drewell  v.    Towler,  3  B. 
&  Ad.  735;   see  Ricketts  v.  Salway,  2  B.  &  Aid.  363;    Beadsworih  v. 
Torkington,  I  Q.  B.  782  ;  Brunion  v.  Hall,  lb.  792).     11  the  alle^tion  of 
right  was  divisible,  the  plaintiff  was  entitled  to  a  limited  verdict  for  a 
divisible  part  of  the  right  alleged,  though  he  failed  to  prove  the  residue 
{Oiles  V.  Groves,  12  Q.  B.  721). 

Since  the  Jud.  Acts,  a  much  wider  liberty  of  amendment  has  been 
introduced.  B.  S.  C,  Ord.  28,  r.  1,  provide  that  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of  determining  the 
real  questions  in  controversy  between  the  parties.  And  this  wider  liberty 
of  amendment  has  been  allowed  in  pleading  prescriptive  rights  {Budding 
V.  Murdoch,  1  Ch.  D.  42;  Laird  v.  Briggs,  19  Ch.  D.  22;  Bourke  v.  Alex- 
andra Co,,  1877,  W.  N.  30\ 
Baifiingby  Since  the  passing  of  2&3Will.  4,c.  71,  it  has  been  frequentiy  considered 

defence  diffe-  advisable  to  plead  together  in  the  same  case  pleas  of  prescription  at 
rent  preecrip-  common  law  of  a  non-existing  grant,  and  of  prescription  by  the  statute 
tive  rights.  {Bailey  v.  Stevens,  12  0.  B.  N.  S.  91),  and  in  the  case  of  pleas  under  the 
statute,  prescription  both  for  the  longer  and  ehorter  perioos  mentioned  in 
sects.  1  and  2{8tam/ord  v.  Dunbar,  13  M.  &  W.  827) ;  the  reason  being  to 
meet  a  posBible  difficulty  arising  from  failure  of  proof  by  reason  of 
interruption,  &c.  (See  Welcome  v.  Upton,  5'M.  &  W.  398 ;  6  M.  &  W.  536; 
Hollins  V.  Vemey,  13  Q.  B.  Div.  304,  and  cases  quoted  in  the  judgment). 
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YI.  JjEss  period  not  to  be  allowed,  e.  71,  t.  6. 

6.  In  the  several  cases  mentioned  in  and  provided  for  by  Restricting 
this  act,  no  presumption  shall  be  allowed  or  made  in  favour  or  the  presump- 
supporfc  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  ^Sowedki 
of  the  right  or  matter  claimed  for  any  less  period  of  time  or  support  of 
number  of  years  than  for  such  period  or  number  mentioned  in  claims  herein 
this  act  as  may  be  applicable  to  the  case  and  to  the  nature  of  P***^^®^  **^'*- 
the  claim  (J). 

(Z)  This  section  forbids  a  presainptioii  in  fayour  of  a  claim  to  be  drawn 
from  a  less  period  of  enjoyment  than  that  prescribed  by  the  statute 
[Brighi  v.  Walker,  1  C.  M.  &  B.  222 ;  ante,  p.  8).     The  mining  of  this 
section   seems  to  be  that  no  nresumption  or  inference  in  support  of 
the  claim  shaU.  be  derived  from  tne  bare  fact  of  user  or  enjoyment  for  lees 
than  the  prescribed  number  of  years ;  but  when  there  are  other  circum- 
stances in  addition,  the  statute  does  not  take  awa;^  from  the  fact  of  enjoy- 
ment for  a  shorter  period  its  natural  weight  or  evidence,  so  as  to  preclude 
a  jury  from  taking  it  along  with  other  circumstances  into  consideration 
as  evidence  of  a  ^rant  {Uanmer  v.  Chance,  4  D.  J.  &  S.  626).     The 
**  interruption "  wmch  defeats  a  prescriptive  right  under  this  statute  is 
an  adverse  obstruction,  not  a  mere  discontinuance  of  user  by  the  claimant 
himself.    In  a  case  under  the  1st  section,  if  proof  be  given  of  a  right  of 
enjoyment  at  the  time  of  action  brought,  and  thirty  years  before,  but 
disused  during  any  part  of  the  intermediate  time,  it  is  always  a  question 
for  the  jury  whether  at  that  time  the  right  had  ceased  or  was  still 
substantially  enjoyed.    The  inference  to  be  drawn  ^m  the  facts  proved 
on  this  point  is  not  a  presumption  within  the  6th  section.    Where  a 
commoner  had  ceased  to  use  the  common  during  two  years  of  the  thirty, 
having  no  commonable  cattie  at  the  time,  but  had  used  it  before  and 
after:  it  was  held  that  a  jury  were  justified  in  finding  a  continued 
enjoyment  of  the  right  dunng  thirty  years  {Carr  v.  Foster,  3  Q.  B.  581 ; 
see  Hall  v.  Swift,  4  Bing.  N.  0.  381 ;   Dare  v.  Heathcote,  25  L.  J, 
Ex.  245). 


VII.  Disabilities. 

7.  Provided  also,  That  the  time  during  which  any  person  Proviaofor 
otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  P?™??;?  P^^ 
before  mentioned  shall  have  been  or  shaU  be  an  infant,  idiot,  ^iBabihUes. 
non  compos  mentis^  feme  covert^  or  tenant  for  life,  or  during 
which  any  action  or  suit  shaU  have  been  pending,  and  which 
shall  have  been  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  shall  be  excluded  in  the  compu- 
tation of  tihe  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible  (m), 

(m)  It  is  the  intention  of  the  act  that  an  enjoyment  of  thirty  years,  or 
twenty  years,  shall  be  of  no  avail  against  an  idiot  or  other  person  labour- 
ing under  incapacity,  but  that  one  of  sixty  or  forty  years  shall  confer  an 
araolute  title,  even  against  parties  under  disabilities  (See  Wright  v. 
Williams,  1  M.  &  W.  77).  This  section,  it  is  to  be  observed,  in  express 
terms  excludes  the  time  that  the  person  (who  is  capable  of  resisting  the 
daim)  is  tenant  for  life.  During  the  period  of  a  tenancy  for  life  the 
exercise  of  an  easement  will  not  affect  the  fee ;  in  order  to  do  that  there 
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2  ft  8  Will.  4,  most  be  that  period  of  enjoyment  againtd  an  owner  of  the  fee  {^rigU  v. 
0'  71*  ■«  7»  fra7/:<T,  1  C.  M.  &  E.  222 ;  anfe,  pp.  7,  8).  A  claim  was  defeated  by 
proof  of  an  outstanding  life  estate  under  this  section  {Hah  v.  Oldroyd^ 
14  M.  &  W.  739).  Under  sects.  1,  4  and  7  of  this  act  an  enjoyment  as 
of  rieht  for  thirty  years  next  before  the  commencement  of  an  action 
may  be  proved  bv  showing  that  the  parhr  has  enjojed  for  several  periods 
amounting  togetner  to  thirty  years,  and  that  durmg  the  whole  time  be- 
tween such  periods,  and  between  the  last  of  them  and  the  action  (if  such 
period  intervened),  the  estate  over  which  the  right  has  been  exercised  was 
m  the  hands  of  a  tenant  for  life  {Clayton  v.  CorbVy  2  Q.  B.  813). 

The  cases  in  which  the  right  is  declared  by  tne  statute  to  be  absolute 
and  indefeasible  are  as  follows.  By  the  1st  section,  where  the  right, 
profit  or  benefit  shall  have  been  taken  as  required  for  the  full  period 
of  sixty  years,  the  right  shall  be  deemed  absolute  and  indefeasible,  un- 
less it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some  consent 
or  agreement,  expressly  made  or  given  for  that  purpose  by  deed  or 
writing.  By  the  2nd  section,  where  any  way  or  easement,  or  any  water- 
course, or  the  use  of  any  water,  shall  have  been  enjoyed  as  therein  men- 
tioned for  tibe  full  period  of  forty  years,  the  right  thereto  is  made  absolute 
and  indefeasible,  imless  it  sihaU  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  given  or  made  for  that  nurposo  by 
deed  or  writing.  By  the  3rd  section,  the  enjoyment  of  lignt  for  the 
full  period  of  twenty  years  without  interruption  is  made  absolute  and 
indefeasible,  tmless  it  shall  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing. 
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VIII.  Time  excluded  from  forty  years. 

8.  Provided  always,  and  be  it  further  enacted,  That  when 
any  land  or  water  upon,  over,  or  from  which  any  such  way  or 
other  convenient  (w)  watercourse  or  use  of  water  shall  have 
been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  Hfe,  or  any  term  of  years  ex- 
ceeding  three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  ex- 
cluded in  the  computation  of  the  said  period  of  forty  years,  in 
case  the  claim  shall  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determination 
thereof  (o). 

(n)  The  words  of  the  2nd  section  extend  to  all  easements ;  but  the  word 
'  *  easement "  is  omitted  in  the  8th  section.  There  seems  reason  for  thinking 
that  the  word  convenient  has  crept  into  the  8th  section  instead  of  the  word 
**  easement,"  for,  with  that  exception,  the  expressions  in  the  two  sections 
are  the  same.  It  does  not  appear  why  it  should  be  supposed  tiiat  the 
legislature  would  have  neglected  to  protect  the  interests  of  reversioners  in 
the  case  of  other  easements  than  ways  and  watercourses  (See  Wright  v. 
Williams,  1  M.  &  W.  77). 

(o)  The  8th  section  applies  expressly  to  the  computation  of  an  enjoy- 
ment for  forty  years ;  and  it  woiud  be  contrary  to  all  rules  of  construc- 
tion to  hold  that  it  applies  also  to  the  computation  of  an  enjoyment  for 
twenty  years  [Palk  v.  Skinner,  18  Q.  B.  668).  Under  the  7th  and  8th 
sections  of  this  act,  the  time  during  which  the  servient  tenement  has 
been  under  lease  for  a  term  exceedmg  three  years,  is  to  be  excluded 
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from  the  computation  of  forty  years'  enjoyment,  but  not  from  the  com-  8  ft  8  Will.  4, 
patation  of  an  enjoyment  for  twenty  years  (26.)    The  effect  of  tiie  8th      «•  71 1  ■•  •• 
section  is  not  to  unite  discontinuous  periods  of  enjoyment,  but  to  extend 
the  period  of  continuous  enjoyment,  which  is  necessary  to  give  a  right, 
by  60  long  a  time  as  the  land  is  out  on  lease,  subject  to  the  condition 
therein  mentioned  {Onley  v.  OardineTy  4  M.  &  W.  500^. 

A  tenancy  for  life  is  excluded  from  the  period  of  forty  years  by  the 
8th  section  on  condition  that  the  reyersioner  shall  bring  his  action  within 
three  years  after  its  determination ;  a  user  of  forty  years  confers  a  primd 
fade  title,  which  is  good,  unless  the  reversioner  pursues  his  remedy 
within  the  three  years  (Wright  v.  WilUarM,  1  M.  &  W.  77).  The  word 
**  reyersion"  at  the  end  of  the  section  does  not  include  remainder  {Symons 
V.  Leaker,  15  Q.  B.  D.  629;  see  Laird  v.  Briggs,  16  Ch.  D.  440 ;  i9  Ch. 
Div.  22). 

Where  a  replication  te  a  plea  of  enjo^ent  of  an  easement  for  forty  Replication  of 
years,  under  uiis  act,  sete  up  a  life  estate  in  order  to  bring  the  case  within  life  estate. 
the  8th  section  of  the  act,  it  must  show  that  the  plaintiff  is  the  party 
entitled  to  the  reversion  expectant  upon  such  life  estate  {Wright  y. 
WiUiams,  1  M.  &  W.  100). 

9.  This  act  shall  not  extend  to  Scotland  (p).  Not  to  extend 

to  Scotland. 
(p)  This  act  has  been  extended  to  Ireland  by  21  &  22  Yict.  c.  42. 


On  Sui  jects  included  in  thb  Prescription  Act. 

1 .  0/  the  Nature  of  Prescription. 

2.  Of  Bights  of  Common, 

3.  Of  the  Presumption  of  Grants  of  Easements  and  of  Licences, 

4.  Of  Bights  of  Waij. 
3.  Of  Watercourses. 

6.  Of  the  Bight  to  Pews. 

7.  Of  the  Bight  to  Light  and  Air. 


(1.)  or  THE  NATTJEE  OF  PEESCRIPTION. 

Every  species  of  prescription  by  which  property  is  acquired  or  lost  is  Nataro  of 
founded  on  this  presumption,  that  he  who  has  a  quiet  and  uninterrupted  prescription  at 
posBession  of  any  thing  for  a  certain  number  of  years  is  supposed  te  haye  common  law. 
a  just  right,  witiiout  which  he  would  not  have  been  suffered  to  continue 
in  the  enjoyment  of  it ;  for  a  long  possession  may  be  considered  as  a  better 
title  than  can  commonly  be  produced,  as  it  supposes  an  acquiescence  in  all 
other  claimants,  and  that  acquiescence  also  supposes  some  reason  for  which 
the  claim  was  forborne  (1  I)omat,  461).    The  most  ancient  and  distin- 
guished writers  on  the  common  law  of  England  have  recognized  the 
principle,  that  a  right  te  any  incorporeal  hereditement  may  be  acquired 
oy  length  of  time.    This  mode  oi  acquisition  they  have  denominated 
prescription,  **  prcescriptio  est  titulus  ex  usu  et  tempore  substantiam^capiens  ah 
autharitate  legis '*  (Co.  Litt.  113  b).    Every  prescription  supposes  a  grant  Supposes  a 
once  made,  and  afterwards  lost,  and  therefore  notmng  can  be  claimed  by  grant, 
prescription  which  in  ite  nature  could  not  have  been  granted  (See  Good' 
man  v.  Saltash^  7  App.  Gas.  654).    Provision  was  made  against  the  in- 
secority  to  property  for  want  of  a  reasonable  term  of  limitation  by  the 
stat.  3  Edw.  1  (Westm.  1),  o.  39,  by  protecting  possession,  when  as  old 
as  Richard  I.,  against  certain  legal  proceedings.    By  analogy  te  that 
statute^  the, term  of  legal  memory  was  fixed  at  the  same  period ;  but  as 
no  proviflioii  was  made  te  shift,  the  period,  in  consequence  of  the  continual 
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lapse  of  time,  the  reiga  of  Bichard  I.  was  left  as  the  point  from  which 
legal  memory  was  dated.  Hence,  in  order  to  constitute  a  presciiption 
previously  to  2  ft  3  Will.  4,  c.  71,  the  enjoyment  must  have  existea  *itn« 
out  of  mind,  or,  in  other  words,  must  have  commenced  antecedent  to  the 
reign  of  Eichaid  I.  (Bract.  L.  2,  c.  22;  3  Lev.  160;  1  Bl.  Comm.  76; 
2  Id.  263).  The  period  called  legal  memory,  in  contradistinction  to  living 
memory,  commenced  in  1189  (Co.  Litt.  114  b;  2  Inst.  238;  2  Ves.  sen. 
611).  But  in  order  to  make  jwrsons  on  the  alert  in  guarding  their  rights, 
and  to  prevent  disputes  respecting  rights  which  have  been  long  and  peace- 
ably enjoyed,  the  courts  have  interpreted  an  enjoyment  of  an  incorporeal 
right  for  the  period  of  forty  years,  or  even  twenty  years,  unless  rebutted 
by  other  circumstances,  presumptive  evidence  that  the  right  has  existed 
time  out  of  mind,  and  consequently  (unless  its  origin  could  be  proved)  a 
sufficient  foundation  for  establishing  a  prescriptive  right  (10  East,  476; 
2  Brod.  &  Bing.  403 ;  Cowp.  216 ;  2  Wils.  23).  And  accordingly  a  regular 
usage  for  twenty  years,  not  explained  nor  contradicted,  was  that  upon 
which  many  public  and  private  rishts  were  held,  there  being  nothing  in 
the  \isage  to  contravene  public  policy  (-ff.  v.  Joliffe,  2  B.  &  C.  64 ;  6  East, 
214;  2  Wms.  Saund.  175,  a,  d;  see  WhiUtahle  v.  Gann,  11  C.  B.  N.  S. 
412).  But  since  2  &  3  WiU.  4,  c.  71,  a  title  to  subjects  included  in  the 
first  section  of  that  act  cannot  be  established  by  an  enjoyment  for 
a  less  period  than  thirty  years,  ante,  p.  3.  To  every  prescription  there 
were  two  inseparable  incidents — ^time  and  usage  TCo.  Litt.  1 13).  Prescrip- 
tion, and  time  whereof  no  memory  runneth  to  tne  contrary,  were  all  one 
in  law  (Litt.  s.  170).  And  this  was  understood  not  only  of  the  memory 
of  anyone  living,  but  also  of  proof  by  any  record  or  writmg,  or  otherwise, 
to  the  contrary,  which  was  considered  within  memory  (Co.  Litt.  115  a). 
Thus  a  lease  of  ground  for  fifty- six  years  to  be  a  passage  negatived  a 
prescription,  and  suffering  it  to  be  used  for  three  or  four  years  after  tho 
expiration  of  the  loose  was  held  not  to  amount  to  a  gift  to  the  public 
{R,  V.  Hudson,  Str.  909J.  A  prescription  ought  to  be  certain ;  therefore  a 
prescription  for  copyholders  to  pay  to  the  lord  for  a  fine  upon  death  two 
years^  rent  or  less  is  bad  (Com.  big.  Prescription  (E.  3) ;  see  A.  G,  v. 
Mathias,  4  K.  &  J.  592).  And  a  claim  to  carry  from  a  close  so  much  clay 
OS  might  at  any  time  be  required  for  makine  bricks  at  a  brick  kiln  in 
every  year,  and  at  all  times  of  the  year,  was  neld  bad  {Clayton  v.  Corby, 
5  Q.  B.  415;  see  2  Q.  B.  813).  And  a  prescription  ought  to  be  reason- 
able ;  and  therefore  a  man  cannot  prescribe  for  an  heriot  upon  the  death 
of  every  stranger  within  his  manor  (Com.  Dig.  Prescription  (E.  4)).  But 
it  may  be  reasonable,  although  unusual  or  inconvenient,  as  for  a  way 
over  a  churchyard,  or  through  a  church  (2  Roll.  Abr.  265, 1.  40).  There 
can  be  no  prescriptive  right  in  the  nature  of  a  servitude  or  easement  so 
large  as  to  preclude  the  ordinary  uses  of  property  by  the  owner  of  the 
lands  affected  ^Dyce  v.  Hay,  1  Macq.  H.  ij.  C.  305).  Li  order  to  make 
out  a  prescriptive  right,  it  must  be  claimed  as  annexed  to  land,  or  as 
having  been  created  by  grant  and  enjoyed  by  a  body  corporate  in  con- 
tinuance from  time  immemorial,  or  as  a  right  nanded  down  from  ancestor 
to  heir  without  intermission  until  the  j)erson  who  claims  the  nrcsent 
enjoyment  ( ;jf r  WiUes,  J.,  Constable  v.  Nicholson,  14  C.  B.  N.  B.  230; 
32  L.  J.  C.  P.  240). 

Prescription  is  of  two  sorts, — either  a  personal  right,  which  has  been 
exercised  by  a  man  and  his  ancestors ;  or  a  right  atteched  to  the  owner- 
ship of  a  pfiui;icular  estate,  and  only  exercisable  by  those  who  are  seised 
of  the  estate.  The  first  is  termed  a  prescription  in  the  person;  tiie  second 
is  called  a  prescription  in  a  que  estate,  which,  in  plain  English,  means  a 
right  or  privilege  claimed  by  prescription  as  annexed  to  and  going  along 
with  particular  lands  (Co.  Litt.  113  D,  121  a;  3  Gwill.  1291;  Austin  v. 
Amhurst,  7  Ch.  D.  692).  As  to  prescribing  in  que  estate,  see  note  to  2  &  3 
Will.  4,  c.  71,  8.  6,  ante,  p.  16.  There  is  a  third  mode  of  prescription, 
which  is  apparently,  but  not  really,  a  third,  namely,  claiming  as  a  member 
of  a  corporation.  There  the  member  claims  in  nght  of  the  w)dj  oorpoiato 
as  a  person  {per  Fry,  J.,  Aw^in  v.  Amhur^,  7  Oh.  D.  692). 
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Prescription  diflfeis  from  ciutom  in  this  respect,  that  a  custom  is  properly  Frss^riptloii. 

a  local  naage  not  annexed  to  the  person,  such  as  the  custom  that  aU  the   -; 

copyholders  of  a  manor  have  common  of  pasture  upon  the  waste ;  whereas  pi^ei^noe 
prescription  is  in  a -particular  person  (Co.  Litt.  113  b ;  4  Eep.  31  b).    Ous-  ^\^f^  P^- 
tom  is  local,  prescription  personal :  and  the  difference  lies  m  the  mode  of  ^°"P^°^  ^^ 
cbim  suited  to  the  difference  of  the  claimants.    Where  the  claimant  has  ^*^^°^* 
a  weak  and  temporary  estate,  he  cannot  claim  in  his  own  right,  but  must 
have  recourse  either  to  the  place,  and  allege  a  custom  there,  or  if  he  pre- 
scribes in  tb/Boue  eskde,  it  must  be  imder  cover  of  the  tenant  in  fee  {Bean 
V.  Bloom,  2  BL  R  928 ;  8.  C.  3  Wilfl.  456 ;  8ha/rp  v.  Lowther,  Cas.  temp. 
Hard.  293 ;  Lynn  Begis  y.  Taylor,  8  Ley.  160).    See  further  as  to  tJie  dis- 
tinction between  custom  and  prescription  proper,  Brown's  Law  of  Limi- 
tation, pp.  134,  209. 

A  custom  which  has  existed  from  time  immemorial  without  interruption 
-within  a  certain  place,  and  which  is  certain  and  reasonable  in  itself,  obtains 
the  force  of  a  law,  and  is  in  effect  the  common  law  within  that  place  to 
which  it  extends,  though  contrary  to  the  general  law  of  the  realm.  In 
the  case  of  a  custom,  therefore,  it  is  unnecessary  to  look  out  for  its  origin; 
but,  in  the  case  of  prescription,  which  founds  itself  upon  the  presumption 
of  a  grant  that  has  been  lost  by  process  of  time,  no  prescription  can  nave 
had  a  legal  origin  where  no  grant  could  haye  been  made  to  support  it. 
Thus  a  ctutom  Syr  all  fishermen  within  a  certain  district  to  dry  their  nets 
upon  the  land  of  another  misht  well  be  a  good  custom,  as  it  was  held  in 
5  Gk).  84 ;  and  yet  a  grant  of  such  an  easement  to  fisbermen  within  the 
district  eo  nomine  might  well  be  held  to  be  yoid  {per  Tindal,  C.  J.,  Lock- 
wood  y.  Wood,  6  Q.  B.  64,  65 ;  and  see  Goodman  y.  Saltash,  7  App.  Oas. 
654). 

The  **  inhabitants"  of  a  town  cannot  by  that  name  and  description  pre- 
scribe for  an  easement  in  alieno  solqj  where  such  a  claim  has  been  allowed, 
it  will  be  found  to  haye  oeeiff'illVariabH'  rested  on  tiie  ground  of  custom, 
and  not  of  prescription  (Co.  Litt.  3  a;  Day  y.  Savadge,  ikoo.  U&,  dtn  edit. ; 
QatewarfVs  case,  6  Bep.  59  b ;  .8,  C.  as  Smith  y.  Oateward,  Cro.  Jac.  152 ; 
Baker  y.  Brereman,  Oro.  Car.  418;  Fitch  y.  Bawling ^  2  H.  BL  393;  see 
A,  0,  y.  Acton,  22  Ch.  D.  228).  An  easement  as  a  right  of  way  in  alieno 
uio  may  be  claimed  by  custom  {GriTMtead  y.  Marlow,  4  T.  B.  717).  As 
to  a  claim  by  "parishioners"  to  a  church  way,  see  Batten  y.  Oedye,  41  Oh. 
D.  507. 

Bights  of  common  in  the  waste  of  a  manor  can  be  claimed  by  copy- 
holders by  custom.  They  cannot  prescribe  in  their  own  names  by  reason 
of  the  want  of  permanence.  Nor  can  theyin  their  lord's  name,  for  he 
cannot  claim  common  in  his  own  land.  They  are  therefore  allowed  to 
daim  it  by  custom  {per  Lord  Denman,  Bogera  y.  Brenton,  10  Q.  B.  61 ; 
see  Warrick  y.  Queen* $  College,  10  Eq.  122).  But  common  cannot  be 
claimed  by  "dwellers"  in  a  manor  {Allgood  y.  Oihson,  25  W.  B.  60;  34 
L.  T.  883);  or  by  ** occupiers"  of  copyhold  lands  under  the  copyholders 
(4tM/m  V.  Amhurgt,  7  CS.  D.  689 ;  Knight  y.  King,  20  L.  T.  494 ;  as  to  a 
charitable  trust  for  "  occupiers,"  see  Be  Christ  Church  Act,  38  Ch.  Diy. 
620).  Freeholders  claim  common  by  prescription  ( Warrick  y.  QueerCe  Col- 
lege,  6  Oh.  71 6J. 

Except  in  tne  case  of  common  claimed  by  copyholders  by  custom,  a  Profit  d 
profit  claimed  out  of  another  man's  soil  must  be  alleged  by  way  of  pre-  prendre  in 
Bcription,  and  not  by  way  of  custom,  for  a  custom  to  take  a  profit  in  another's  soil 
aiieno  solo  ia  bad  {Bletoitt  y.  Tregonning,  3  Ad.  &  Ell.  575 ;  see  9  0.  B.  cannot  be 
N.  S.  682).     The  reason  why  a  profit  a  prendre  cannot  be  supported  by  a  claimed  by 
custom  in  an  indefinite  number  of  people  is,  that  the  subject  of  the  profit  custom. 
a  frendre  would  in  that  case  be*  liable  to  be  entirely  destroyed  {per  Lord 
Oampbdl,  0.  J.,  Bace  y.  Ward,  4  Ell.  &  Bl.  705).    In  trespass  for  taking 
stones,  ftc.,  £rom  tiie  sea-shore,  defendant  pleaded  a  custom  in  the  in- 
habitants of  a  township  of  which  he  was  a  member,  and  also  a  prescrip- 
tiye  right  for  the  inhabitants  and  oyerseers  of  highways  to  take  such 
stones.     Hdd  that  such  a  custom  was  bad,  being  a  profit  d  prendre 
in  alieno  solo,  and  that  the  oyerseers  of  tiie  highways  and  the  inhabitants 
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Preioriptloii.   of  a  towneliip,  not  being  a  corporation,  were  not  capable  of  taking  bv 

grant,  and  therefore  could  not  claim  such  right  by  prescription  {Constahle 

V.  Nicholson,  14  C.  B.  N.  8.  230;  FitU  v.  Kingsbridge  Board,  19  W.  B. 
884 ;  eeeA.O.Y.  Mathttu,  4  K.  &  J.  691).  **  Owners  and  occupiers"  cannot 
claim  a  j^to^t  a  prendre  by  prescription  {Tilbury  v.  Silva,  45  Ch.  D.  98). 
A  claim,  howeyer,  by  '^mhabitants"  of  tenements  in  a  borough  to  the 
privilege  of  oyster  dredging  within  a  fishery  which  had  been  acquired  by 
prescription  by  the  borough  corporation  was  supported  by  presuming  a 
grant  to  tiie  corporation  subject  to  a  trust  (in  the  nature  of  a  charitable 
trust)  in  favour  of  the  inhabitants  ^Ooodman  v.  Saliash,  7  App.  Cas.  633 ; 
see  the  charitable  trusts  held  to  exist  in  Re  Christ  Church  Act,  38  Ch.  Diy. 
620;  WiUon  v.  Barnes,  38  Ch.  Div.  607).  Compare  the  right  of  fishing 
vested  in  a  corporation  in  trust  for  its  members  {Be  Free  Fishermen  of 
Faversham,  36  Ch.  Div.  329).  A  Crown  grant  to  the  inhabitants  of  a 
parish  to  take  profits  d  prendre  out  of  a  royal  manor  is  valid,  the  effect 
of  the  grant  being  to  mcorporato  the  inhabitants  for  the  purpose  of 
enabling  them  to  exercise  the  right  ( Willingale  y.  Maitland,  3  Eq.  103)« 
But  su^  a  grant  will  not  be  presumed  from  proof  of  user  by  the  in- 
habitants, if  the  presumption  is  inconsistent  with  the  past  and  existing 
state  of  thinffs  and  there  is  no  trace  of  such  a  corporation  having  existed 
at  any  time  (Bivers  v.  Adams,  3  Ex.  D.  361).  And  in  the  case  of  such  a 
grant  an  action  is  maintainable  only  by  the  inhabitante  as  a  corporation 
{ChilUm  y.  London,  7  Ch.  D.  736). 


A  onstem 
must  be 

—certain; 


CTSTOM.  Custom  is  <*  local  common  law  *';  which,  as  a  general  rule,  is  proved  by 

WhatcuBtoma  ?^*?®  ^^  Jessel,U.  U,,  EamTnerton  y.  Hon^,  24  W.  B.  603).    Equ^y 
are  yalid.  ^^  ^^  ^^^^  ^^  custem  as  in  that  of  prescription,  long  enjoyment,  in  order 

te  establish  a  right,  must  have  been  as  of  right,  and  therefore  neither  by  vio- 
lence nor  by  stealth,  nor  by  leave  asked  from  time  te  time(Aft7^  v.  Colchester, 
L.  E.  2  C.  F.476 ;  3  C.  P.  675).  **  It  is  an  acknowledged  principle  that,  to 
give  validity  te  a  custem,  it  must  be  certain ,  reasonable  m  itself,  commencing 
from  time  immemorial,  and  continued  without  interruption.  It  belongs  to 
the  judges  of  the  land  te  determine  whether  a  custem  is  reasonable  or  not. 
A  custem  is  not  unreasonable  merely  because  it  is  contrary  te  a  particular 
maxim  or  rule  of  the  common  law,  for '  consuetudo  ex  cerid  causd  rationahili 
usitata  privat  communem  legem*  (Co.  Litt.  113  a),  as  the  custem  of  gavel- 
kind and  borough-English,  which  are  directiy  contrary  te  the  &w  of 
descent;  or,  agam,  the  custem  of  Kent,  which  is  contrary  to  the  law  of 
escheats.  Nor  is  a  custem  unreasonable  because  it  is  prejudicial  te  the 
interests  of  a  private  man,  if  it  be  for  the  benefit  of  the  commonwealth, 
as  the  custem  te  turn  the  plough  upon  the  headland  of  another,  in  favour 
of  husbandry,  or  te  dry  nete  on  the  land  of  another,  in  fayour  of  fishing 
and  for  the  benefit  of  navigation.  But,  on  the  other  hand,  a  custem  that 
is  contraiy  to  the  public  good,  or  injurious  or  prejudicial  to  the  many, 
and  benendal  only  to  some  particular  person,  is  repugnant  to  the  law  of 
reason;  for  it  could  not  have  had  a  reasonable  commencement:  as  a 
custom  set  up  in  a  manor,  on  the  part  of  the  lord,  that  t^e  commoner 
caonot  turn  m  his  catUe  until  the  lord  has  put  in  his  own,  is  deariy  bad ; 
for  it  is  injurious  to  the  midtitude,  and  beneficial  only  to  the  lord  (Year  B. 
Trin.  2  H.  4,  fol.  24,  B.  pi.  20).  So  a  custom  that  the  lord  of  the  manor 
shall  have  £3  for  every  potmd  breach  of  any  stranger  (21  H.  4  (a) ) ;  or 
that  the  lord  of  the  manor  may  detain  a  distress  taken  upon  his  demesnes 
until  fine  be  made  for  the  damage,  at  the  lord's  will  (Litt  s.  212)."  {Per 
Tindal,  C.  J.,  Tyson  v.  Smith,  9  Ad.  &  Ell.  421.) 

A  custom  accordingly  must  be  certain.  Thus  a  custom  is  void  which 
sets  up  a  claim  to  lay  coals  to  an  indefinite  extent  and  for  an  indefinite 
time  on  the  lands  of  other  copyholders  whereby  their  lands  may  be  made 
practically  useless,  although  tney  would  still  be  liable  te  pay  their  rents 
and  perform  their  services  {BroadhenJt  y.  Wilkes,  WiUes,  360 ;  recognized 
in  Salisbury  y.  Gladstone,  9  H.  L.  C.  692). 
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Again,  a  custom  mnst  be  reasonable.    Thus  an  alleged  custom  to  make  Preioriptiom. 

grips  at  sides  of  roads  for  drainage  was  bad  as  unreasonable  {Nicol  v.  

Beaumont^  50  L.  T.  112).  So  also  an  alleged  custom  that  an  outgoing  — reasonable; 
tenant  should  look  to  the  incoming  tenant  for  payment  for  seeds,  &c., 
to  the  exclusion  of  the  landlord's  liability  {Bradburn  v.  Foley ^  3  C.  P.  D. 
129).  But  a  custom  for  a  tenant  (whose  lease  reseryed  mmerals  to  the 
landlord)  to  take  away  flints  turned  up  in  ordinary  course  of  good  hus- 
bandry was  held  reasonable  {Tucker  v.  Linger ,  8  App.  Cas.  508) ;  also  a 
manorial  custom  of  leasing  {R,  y.  Vmn^  L.  B.  10  Q.  B.  310). 

Again,  the  custom  must  haye  commenced  from  time  immemorial.  — iinmemo- 
Accordingly  a  custom  to  erect  stalls  for  hiring  servants  at  statute  sessions  rial ; 
was  held  Dad,  statute  sessions  haying  been  introduced  by  the  Statutes  of 
Labourers,  the  first  of  which  was  m  the  reign  of  Edws^  3  {Simpson  y. 
FTcZfo,  L.  B.  7  Q.  B.  214).  A  custom  is  usually  proyed  by  eyidence  ex- 
tending over  at  least  half  a  century  {Hammerton  y.  Honey ^  24  W.  R.  604). 
Bat  a  regular  usage  for  twenty  years  unexplained  and  uncontradictea 
may  suffice  to  support  an  immemorial  custom  {B.  y.  Jolliffe,  2  B.  & 
C.  54). 

Lastly,  a  custom  must  be  continuous  (see  Hammerton  y.  Honey,  24  — oontinuous. 
W.  R.  603). 

Customs  derogatory  from  the  general  right  of  property  must  be  con-  Instanoes  of 
strued  strictly,  and,  aboye  all  things,  they  must  be  reasonable  {Bogers  y.  customs. 
Brenton,  10  Q.  B.  57).  It  is  a  general  rule  that  customs  are  not  to  be 
enlarged  beyond  the  usage,  because  it  is  the  usage  and  practice  that  make 
the  law  in  such  cases,  and  not  the  reason  of  the  thing  (11  Mod.  160; 
Fitzgib.  243).  An  usage  for  the  inhabitants  to  haye  common  to  their 
houses  was  held  not  to  extend  to  a  new  house  (Owen,  4 ;  see  Chilton  y. 
Lotidon,  7  Ch.  D.  735).  A  custom  wotdd  be  bad  which  required  a  town- 
ship, part  of  a  parish,  to  pay  a  proportion  of  a  church  rate  without 
requiring  the  inhabitants  of  the  township  to  be  summoned  to  consider  the 
rate  {B,  v.  Dalhy^  3  Q.  B.  602).  A  custom  exempting  occupiers  of  a 
hamlet  from  contributing  to  repair  of  highways  bieyond  its  mnits  was 
held  not  proyed  {B»  y.  Bollett,  L.  £.  10  Q.  B.  469).  A  custom  for  the 
inhabitants  of  a  township  to  go  on  a  close  and  take  water  from  a  spring 
was  held  good  {Bace  y.  Ward,  4  Ell.  &  Bl.  702).  A  custom  for  yic- 
tnallers  during  a  fair  to  enter  upon  a  certain  close  within  a  borough,  and 
to  erect  booths  there*  leaying  sufficient  part  of  such  close  open  for  use 
as  a  public  highway,  and  paying  to  the  owner  of  the  soil  a  reasonable 
compensation,  was  held  ^ood  {Elwood  y.  Bullock,  6  Q.  B.  383).  So  a  I 
costom  for  yictuaUers  durmg  a  fair  to  erect  booths  on  a  common  part  of  I 
the  waste  of  a  manor  {Tyson  y.  Smith,  9  Ad.  &  Ell.  406).  A  custom  is  1 
good  for  the  inhabitants  of  a  yill  to  dance  on  a  particular  close  for  their 
recreation  {Abbot  y.  Weekly,  1  Ley.  176;  cited  4  EL  &  Bl.  713;  Hall  y. 
Nottingham,  1  Ex.  D.  1 ;  see  Warrick  y.  Qiieen*s  Cvllege,  10  Eq.  105).  So 
a  custom  for  the  freemen  of  a  town  to  hold  horse  races  {Mounsey  y.  Ismay, 
3  H.  &  C.  486 ;  34  L.  J.  Ex.  52).  The  right  of  recreation  by  custom  cannpt 
be  n.laiTn^  fo^  the  publjc.  but  must  be  confined  to  the  inhabitants  of  a 

~9wrf^.  Davis,  44  Oh.  D.  120;  Coventry  y.  Willes,  12 
>m  for  the  inhabitants  ol  a'^arish  to  exercise  horses 


m  a  place  ^peyond  the  pansh  is  bad  {bowertn/  y.  iJoleman^  L.  B.  2  Ex.  96). 
custom  in  the  election  ot  cnurchwaraens,  see  Jti,  y.  (jfreen,  30  L»  1. 


As  to  custom  in 

255 ;  Bremner  y.  Hull,  L.  B.  1  C.  P.  748. 

A  custom  for  the  lord  of  a  manor  to  enter  on  the  waste  and  to  dig  through  Caetom^i  as  to 
the  same  for  the  purpose  of  working  the  quarries  below  was  held  good  mines  and 
(Rogers  v.  Taylor,  1  H.  &  N.  706 ;  26  L.  J.  Ex.  203).     So,  also,  the  custom  quarries, 
for  the  lord  to  enter  on  copyhold  tenements  for  purpose  of  mining  proyed  to 
exist  in  the  I^e  of  Man  {Ballacorkish  Co.  y.  Harrison,  L.  B.  5  F.  0.  49). 
An  alleged  custom  for  the  lord  of  a  manor  to  work  mines  under  any 
parcel  of  the  manor  so  as  to  let  down  the  surface,  without  making  com- 
pensation, was  held  bad  {Hilton  y.  Granville,  5  Q.  B.  701 ;  Cr.  &  Ph.  283 ; 
a  decasion  criticised  unfayourably  in  Blackett  y.  Bradley,  1  B.  &  S.  140 ; 
and  in  Bucdeuch  y.  Wakefield,  L.  B.  4  H.  L.  410;  but  A|q^ioyed  in  BeU 
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PrMeription.  y.  Love,  10  Q.  B.  Div.  661;  9  App.  Cas.  286;  see  C<mMU  Co,  v.  i?tfoon,  22 

Q.  B.  D.  321).    A  siinilar  ctLstom  requiring  the  lord  to  pay  oompensation 

would  be  good  (Aspdeny,  Seddorij  1  Ex.  Div.  510).  As  to  mining  customB 
in  the  Hi^  Peak  District,  see  Wake  y,  Eed/eam,  43  L.  T.  123  ;  Wake  v. 
Hail,  8  App.  Cas.  195.  A  custom  of  tin  bounders  as  to  marking  out  tin 
works  on  waste  lands  in  Cornwall  is  stated  in  Rogers  t.  Brenton  (10  Q.  B. 
26).  Tin  bounders  also  claim  to  be  entitled  hy  custom  to  divert  all  water 
within  their  bounds  for  the  purposes  of  their  mines  (Gaved  y,  Martyn, 
19  C.  B.  N.  8.  732).  This  ckim  was  discussed,  and  it  was  held  that  a 
presumption  should  be  made  that  a  right  to  use  the  water  had  been 
acquired  by  arrangement  with  the  owner  of  the  mine  as  well  as  with 
the  bounders  (Ivtmey  y,  StockeVt  1  Ch.  396). 


FBESGRIP-        A  prescription  by  immemorial  usage  can  in  general  only  be  for  incor- 

TION         poreal  hereditaments,  which  may  be  created  by  grant,  such  as  commons, 

PROPER.       ways,  waifs,  estrays,  wreck,  warren,  park,  treasure  trove,  royal  fishes,  fairs, 

What  may  be  markets,  and  the  like  (Co.  Litt.  114  a;  5  Rep.  109  b;  1  Ventr.  387 ;  Bac. 

claimed  by        Abr.  Customs  (B);   Com.  Dig.  Prescription  (C);   lb.  Franchises  (A.  1)). 

prescription.  A  prescription  to  have  a  free  warren  m  a  manor  and  in  the  demesnes 
thereof  is  good  {B,  v.  Talbot,  Cro.  Car.  311 ;  Jones,  320 ;  as  to  franchises, 
see  Cruisers  Dig.  tit.  XXVII. ;  2  Bl.  Comm.  37—40).  The  general  rule 
with  regard  to  prescriptive  claims  is,  that  every  such  claim  mav  be  good 
if  by  possibility  it  might  have  had  a  legal  commencement  (1  T.  R.  667). 
Profits  d  prendre  (See  ante,  p.  2),  and  easements  (See  ante,  p.  5),  can 
be  claimed  by  prescription.  The  owner  of  one  close  may  be  oound  by 
prescription  to  maintain  a  fence  between  his  close  and  an  adjoining  dose 
{^Lawrence  v.  Jenkins,  L.  R.  8  Q.  B.  274).  And  the  owner  of  land  front- 
ing the  sea  may  be  similarly  bound  to  maintain  a  sea-waJl  for  the  pro- 
tection of  an  adjoining  owner  [Hudson  v.  Tabor,  2  Q.  B.  Div.  292;  B, 
V.  Essex,  14  Q.  B.  Div.  561 ;  11  App.  Cas.  449).  As  to  the  duty  of  a 
riparian  proprietor  on  a  tidal  river  in  this  respect,  see  NUro-Fhosphate  Co, 
V.  London  and  S,  Katharine* s  Dock  Co.,  9  Ch.  Div.  503;  Burt  v.  Victoria 
Co.,  47  L.  T.  378.  A  claim  to  visitation  fees  may  be  supported  by  pre- 
scription {Shepherd  v.  Pavne,  16  C.  B.  N.  S.  132;  33  L.  J.  0.  P.  158) ; 
and  also  to  marriage  fees  {Bryant  v.  Foot,  L.  R.  3  Q.  B.  497). 

Markets.  ^^  ri^ht  to  hold  a  fair  or  market  may  be  acquired  by  ^rant  and  by 

proscription  (2  Inst.  220).  Where  a  mai'ket  has  been  held  immemorially 
in  certain  places  within  a  manor,  it  may  be  |>re6umed  the  market  was 
granted  to  be  holden  in  any  convenient  place  within  the  manor  {De  Butzen 
V.  Lloyd,  6  Ad.  &  Ell.  456).  Where  a  royal  charter  granted  the  right  to 
hold  a  market  on  two  days  of  the  week,  and  a  usage  to  hold  the  market 
also  on  additional  days  was  proved,  the  court  refused,  under  the  circum- 
stances, to  presume  a  lost  ^ant  of  the  market  in  respect  of  the  additional 
days  {A.  G.  v.  Homer,  14  Q.  B.  Div.  245).  The  grant  of  a  market  does 
not  imply  a  right  in  the  grantee  to  prevent  persons  selling  marketable 
articles  on  market  days  m  their  own  houses  within  the  limits  of  the 
franchise  {Macclesfield  v.  Chapman,  12  M.  &  W.  18 ;  Penryn  v.  Best,  3 
Ex.  Div.  292).  But  such  a  right  may  be  acquired  by  prescription  {lb, ; 
Fearon  v.  Mitchell,  L.  R.  7  Q.  B.  696 ;  Mosejev  v.  Walker,  7  B.  &  C.  40 ; 
Macclesfield  y.  Pedley,  4  B.  &  Ad.  404).  A  right  to  market  tolls  was  held 
to  have  been  acquired  by  prescription  in  Lawrence  v.  Hitch,  L.  R.  3  Q.  B. 
521.  Where  an  old  market  franchise  has  been  increased  in  strength  and 
character  by  statute,  the  old  franchise  is  gone,  and  the  statute  is  alone  to 
be  looked  to  {Abergavenny  y.  Straker,  42  Ch.  D.  89).  The  lord  of  the 
manor,  to  whom  the  grant  of  a  market  is  made,  has  a  right  to  remove 
the  market-place  from  one  situation  to  another  within  the  precincts  of  his 
grant  {Curwen  v.  SaXkeld,  3  East,  538;  see  De  Butzen  y.  Lloyd,  5  Ad.  & 
EU.  456 ;  London  v.  Lowe,  42  L.  T.  16).  As  to  the  enlargement  of  a 
market,  see  A.  G,  v.  Cambridge,  L.  R.  6  H.  L.  303 ;  A,  G,  v.  Homer,  14 
a  B.  Div.  246. 
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A  market  may  be  disturbed  by  establishing  a  new  market,  either  within   Preieription. 

or  without  the  bmits  of  the  franchise  {Dorchester  v.  Entsor,  L.  B.  4  Ex.  

341).  If  a  new  market  is  held  on  the  same  day  as  an  old  market,  it  is 
presumed  to  be  a  disturbance  of  the  old  market,  but  if  on  a  different  day 
actual  dams^  must  be  shown  [lb.;  Elwes  v.  Payne^  12  Ch.  D.  472;  Yard 
y.  Ford,  2  Wms.  Sannd.  500).  A  market  may  also  be  disturbed  by  esta- 
blishing a  rival  plaoe  of  sale,  though  not  technically  a  market  (London 
V.  Lowe,  42  L.  T.  16;  Qoldwnid  v.  G,  E.  By,  Co,,  25  Ch.  D.  541;  9  App. 
Gas.  927;  Abergavenny  v.  Straker,  42  Ch.  D.  83);  and  the  rival  place  of 
sale  may  be  outside  the  limits  of  the  franchise  (8,  CC.)  But  as  an 
ordinary  rule,  the  sale  of  a  man's  own  ^ods  in  the  ordinary  course  of 
business,  in  his  own  shop,  outside  the  bmits  of  the  frandiise,  is  not  a 
disturbance  {Mancheeter  v.  Lyons,  22  Ch.  Div.  307).  Where  the  grantee 
of  a  market  from  the  Crowii  suffered  anotiier  to  erect  a  market  in  his 
neighbourhood,  and  to  use  it  for  twenty-three  years  without  interrup- 
tion, such  user  was  a  bar  to  an  action  on  the  case  for  disturbance  {Holf" 
croft  y.  MoUy  1  Bos.  &  P.  400 ;  see  2  Wms.  Saund.  502,  n. ;  and  Camp' 
bdl  V.  WiUon,  3  East,  294).  See,  however,  London  v.  Lowe  (42  L.  T.  16), 
where  acts  of  disturbance  were  held  not  justified,  although  they  had 
continued  for  more  than  half  a  century.  The  act  10  ft  11  Vict.  c.  14 
consolidates  the  provisions  usually  contained  in  acts  for  regulating 
markets. 

There  is  a  distinction  between  market  tolls  which  are  paid  for  the  use  Stallage. 
of  a  market,  and  stallage  which  is  paid  for  the  occupation  of  lands  within 
the  market  {London  v.  St  Sepulchre,  L.  B.  7  Q.  B.  313 ;  R,  v.  Casswell,  id, 
382 ;  Yarmouth  v.  Groom,  1  H.  &  C.  102).  The  test  is,  has  a  man  any 
occupation  beyond  what  tiie  general  public  has  P  {R,  v.  Bedford,  45  L.  T. 
616,  621).  Stallage  tolls  are  rateable,  but  market  tolls  are  not  {S,  CC, ; 
and  see  Percy  v.  Ashford  Union,  34  L.  T.  579).  As  to  occupiers  of  stands 
within  a  market  being  entitled  to  franchise,  see  Hall  v.  Metcalfe,  1892,  1 
Q.  B.  208.  The  word  **  toll"  in  a  grant  of  a  market  may  include  stallage. 
An  exemption  from  stallage  for  the  inhabitants  of  a  town  can  be  only  oy 
way  of  custom,  not  by  grant  or  prescription.  Whether  an  exemption  or 
discharge  from  toll,  other  than  stallage,  could  be  claimed  by  sucn  grant 
or  prescription  for  inhabitants  generally  was  questioned  in  Lockwood  v. 
Wood,  6  a  B.  50. 

Toll  traverse,  which  is  defined  to  be  a  sum  demanded  for  passing  over  Tolln. 
the  private  soil  of  another  (Com.  Dig.  tit.  Toll  (A.)),  or  a  dut^  which  a 
man  pays  for  passing  over  the  soil  of  another  in  a  way  not  a  mgh  street 
(Vin.  Abr.  tit.  Toll  (A.)),  or  for  a  passage  over  the  private  ferry,  bridge, 
&c.  of  another  (1  Sid.  454),  may  be  claimed  by  prescription  by  a  corpora- 
tion or  an  individual,  without  alleging  any  consideration,  and  payment 
time  out  of  mind  is  sufficient  to  support  the  prescription  (2  Wils.  296 ;  see 
Brecon  Co,  v.  Neath  Co.,  L.  B.  7  C.  F.  555;  8  C.  P.  157).    Until  the  act 

2  &  3  Will.  4,  c.  71,  such  toll  could  not  have  been  claimed  unless  it  had 
been  tiJLen  time  out  of  mind  (Fitzh.  tit.  Toll,  pi.  3\  and  reserved  con- 
temporaneously with  the  dedication  of  the  way  to  the  public  {Pelham  v. 
Pickersgill,  1  T.  B.  660;  see  Laturence  v.  Hitch,  L.  K.  3  Q.  B.  521). 
In  order  to  support  a  prescription  against  jjublic  right,  a  consideration 
must  be  proved ;  as  where  toll-thorough,  that  is,  a  toll  for  passing  over  the 
public  highway,  is  claimed  {Nottingham  v.  Lambert,  Willes,  111 ;  Brett  v. 
BeaUs,  10  B.  &  C.  508).  And  where  the  plaintiff  claimed  toU-tiiorough, 
and  showed  t^t  the  soil  and  the  tolls  before  the  time  of  le^  memory 
belonged  to  the  same  owner,  although  they  had  been  severed  since,  it  was 
held  mat  it  was  to  be  j>resumed  that  the  right  of  passage  had  been  granted 
to  the  public  in  consideration  of  the  toll  {Pelham  v.  Pickersgill,  1  T.  B. 
660).  A  right  of  distress  is  incident  to  every  toll  (Bac.  Abr.  Distress, 
F.  pi.  6),  but  it  cannot  be  sold,  except  in  the  case  of  turnpike  tolls  under 

3  Geo.  4,  c.  126,  s.  39.  Tolls  may  be  recovered  in  assumpsit,  and  no  proof 
is  given  of  anything  like  a  contract  by  the  party  against  whom  the  claim 
is  made ;  and  stallage,  which  is  a  satisfaction  to  the  owner  of  the  soil  for 
the  libeiiy  of  pladng  a  stall  upon  it,  may  be  recovered  in  the  same  way 
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Presoription.    without  showing  any  contract  between  the  owner  of  the  market  and  the 
occupier  of  the  stall  [Newport  v.  SaunderSy  3  B.  &  Ad.  411\    The  exemp- 
tion from  toll  may  also  be  claimed  by  prescription  or  by  tne  king's  grant 
(4  Inst.  252;  1  H.  Bl.  206;  4  T.  E.  130;  1  Bos.  &  P.  612;  7  Br.  P.  0. 
126;  Truro  v.  ReynoldB,  8  Bing.  276 ;  Middltton  v.  Lambert,  1  Ad.  &  Ell. 
401 ;  3  Nev.  &  M.  841).    The  citizens  or  burgesses  of  a  city,  borough,  &c. , 
may  prescribe  to  be  quit  of  tolls  (F.  N.  B.  226,  I. ;  1  H.  Bl.  206 ;  Com. 
Dig.  Toll  (Q.  1.)).    As  to  whether  mhabitants  of  a  place  may  prescribe  to 
be  quit  of  toll,  see  Baker  v.  Brereman,  Cro.  Car.  418 ;  recognized  6  Q,.  B. 
63.     Port  or  anchorage  tolls  may  be  claimed  by  prescription  (^Foreman  v. 
Whitsiable,  L.  E.  4  H.  L.  266).     See  further  as  to  the  distinction  between 
toU  thorough  and  toll  traverse,  Brecon  Co,  v.  Neath  Co,,  L.  E.  7  C.  P.  555 ; 
8  C.  P.  157. 
What  cannot        No  prescriptive  right  can  be  acquired  to  justify  a  public  nuisance 
be  claimed  by   (A,  G,  y,  Barnsley,  1874,  W.  N.  37 ;  see  Brown  v.  Russell,  L.  E.  3  Q.  B. 
prescription.      251 ;  Mumford  v.  Oxford,  dc,  B,  Co.,  1  H.  &  N.  34).     Nor  can  a  claim  be 
made  by  prescription  to  anything  which  could  not  have  had  a  legal 
begioning  {Ooodman  v.  Salfash,  7  App.  Cas.  648).    But  it  seems  that  it  is 
not  necessary  that  the  thing  should  be  legal  through  all  the  time  of  pre- 
scription {Millington  v.  Griffiths,  30  L.  T.  65,  68). 

A  title  to  lands  and  other  corporeal  substances,  of  which  more  certain 
evidence  may  be  had,  cannot  be  made  by  prescription,  as  that  a  man,  and 
all  those  whose  estate  he  has,  have  been  seised  time  out  of  mind  of  parti- 
cular lands  (Brooke,  Prescription,  122 ;  Vin.  Abr.  Pres.  B.  pi.  2 ;  Dr.  & 
St.  dial.  1,  c.  8 ;  Finch,  132 ;  2  Bl.  Comm.  264).  The  right  to  a  given  sub- 
stratum of  coal  lying  under  a  certain  close  is  a  right  to  land,  and  cannot 
be  claimed  by  prescription.  It  is  otherwise  of  a  right  to  take  coal  in 
another  man's  land  {Wilkinson  v.  Proud,  11  M.  &  W.  33 ;  see  Stoughton  v. 
Leigh,  1  Taunt,  402).  What  arises  by  matter  of  record  cannot  be  pre- 
scribed for,  but  must  be  claimed  by  grant,  entered  on  record ;  such  as,  for 
instance,  the  royal  franchises  of  deodands  (which  are  now  abolished  by 
stat.  9  &  10  Yict.  c.  62),  felons'  goods,  and  the  like.  These  not  being 
forfeited  till  the  matter  on  which  they  arise  is  found  by  the  inquisition  (3 
a  jury,  and  so  made  a  matter  of  record,  the  forfeiture  itself  cannot  be 
claimed  by  an  inferior  title  (Co.  Litt.  114 ;  2  Bl.  Comm.  265).  A  pre- 
scription for  a  right  common  to  all  the  subjects  of  the  realm  cannot  be 
supported  {Pdl  y.  Towers,  Noy,  20;  Br.  Abr,  Pres.  pi.  71). 

One  prescription  cannot  be  prescribed  against  another  prescription,  for 
the  one  is  as  ancient  as  the  other ;  as  if  a  man  prescribe  for  a  way,  light 
or  other  easement,  another  cannot  prescribe  for  liberty  to  stop  it  when  he 
pleases  (Aldred^s  case,  9  Eep.  58  b ;  2  Mod.  105 ;  Com.  Die.  Prescription 
(F.  4)). 

A  man  cannot  prescribe  or  allege  a  custom  against  a  statute,  because  it 
is  the  highest  matter  of  record  in  law  (3  T.  E.  271 ;  11  East,  495),  unless 
the  custom  or  prescription  be  saved  or  preserved  by  another  act  (Co.  Litt. 
116).    And  Lord  Coke  makes  a  difference  between  acts  in  the  negative  and 
in  the  aflBrmative ;  for  a  statute  in  the  affirmative,  without  any  negative, 
express  or  implied,  does  not  take  away  the  common  law ;  and  likewise 
between  statutes  that  are  in  the  negative,  for  if  a  statute  in  the  negative 
be  declarative  of  the  ancient  law,  a  man  may  prescribe  or  allege  a  custom 
against  it,  as  well  as  he  may  against  a  common  law  (Harg.  Co.  Litt. 
115  a,  n.  (15)).    An  ancient  custom  may  be  destroyed  by  the  express  pro- 
visions of  a  statute  or  by  positive  language  inconsistent  with  the  existence 
of  the  custom  {Merchant  Taylors*  Co,  v.  Truscott,  1 1  Exch.  855 ;  Salters* 
Co,  V.  Jay,  3  Q.  B.  109).  But  where  a  statute  making  an  act  illegal  comes 
into  force  while  a  prescription  is  running,  the  prescription,  after  the 
proper  })eriod  has  elapsed,  may  be  an  answer  to  an  individual  suing  as  an 
individual  {MillingUm  v.  Griffiths,  30  L.  T.  65). 
How  prescrip-      By  the  common  law  a  man  might  have  prescribed  for  a  right  which  had 
live  rights        been  enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of  time, 
may  Iw  lost,      though  his  or  their  enioyment  of  it  had  been  suspended  for  an  indefinite 
series  of  yean.    But  by  the  Statute  of  Limit»tioiis  (32  Hen.  6»  c.  2),  it  is 
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enacted  that  no  person  shall  make  any  prescription  by  the  uUin  or  poBses^   PrMcripUom. 

sum  of  his  anoestor  or  predecessor,  unless  such  seisin  or  possession  had   

been  within  threescore  years  next  before  such  prescription  made  (2  £1. 
Com.  263,  264).  And  tne  remedy  for  such  rights,  so  far  as  it  depended 
upon  real  actions,  was  further  abridged  by  the  abolition  of  real  actions 
after  31st  December,  1834,  by  the  statute  3  &  4  Will.  4,  c.  27,  s.  36  (see 
post).  It  was  said  by  Lord  Redesdah  that  where  a  profit  of  any  kina  to 
be  taken  out  of  lands  has  not  been  taken  for  a  vast  number  of  years, 
and  the  lands  have  been  enjoyed  without  yielding  such  jsrofit  to  a  third 
person,  the  consequence  is,  that  the  title  to  it,  whatever  its  nature,  shall 
be  presumed  to  be  discharged  {Norhury  v.  Meade,  3  Bligh,  245).  But  in 
Neill  y.  Devonshire  (8  App.  Cas.  135),  it  was  said  tiiat  an  incorporeal  here- 
ditament such  as  a  several  fishery,  which  can  only  pass  by  deed,  cannot 
be  abandoned. 

A  title  gained  by  prescription  or  custom  is  not  lost  by  mere  interruption 
of  possession  for  ten  or  twenty  years,  unless  there  be  an  interruption  of 
the  rigJUy  as  by  unity  of  possession  of  right  of  common,  and  me  land 
charged  therewith  of  an  estate  equally  high  and  perdurable  in  both  (Co. 
Litt.  114  b).  An  unity  of  possession  merely  suspends ;  there  must  be  an 
unity  of  ownership  to  destroy  a  prescriptive  right  {Canham  v.  Fisk,  2  Cr. 
&  Jerv.  126).  Thus  if  a  person,  having  a  right  of  common  by  prescrip- 
tion, takes  a  lease  of  the  land  for  twenty  years,  whereby  the  common 
is  suspended,  he  may,  after  the  determmation  of  the  lease,  claim  the 
common  again  by  prescription;  for  the  suspension  was  only  of  the  en- 
joyment, not  of  the  right  (Co.  Litt.  113  b).  Easements  are  extinguished 
by  the  union  of  seisin  of  the  dominant  and  servient  tenements  in  the 
same  person  {James  v.  Plant,  4  Ad.  &  El.  749).  Easements  are  some- 
times extingmshed  by  the  express  words  of  a  statute,  e,g,,  the  General 
Indosure  Acts,  41  Geo.  3,  c.  109;  8  &  9  Vict,  c.  118  (See  Turner  v. 
Crush,  4  App.  Cas.  221) ;  or  by  necessary  implication  from  a  statute 
[Yarmouth  v.  Simmons,  10  Ch.  D.  518).  They  are  extinguished  when 
itie  purpose  for  which  they  were  created  no  longer  exists  {National 
Manure  Co.  v.  Donald,  4  H.  &  N.  8).  A  prescriptive  right  may  be  lost  by 
the  destruction  of  the  subject-matter  (4  Kep.  88) ;  but  not  by  an  altera- 
tion of  the  quality  of  the  thing  to  which  a  prescription  is  annexed  (Hob. 
39 ;  4  Bep.  86  a,  87  a).  Alterations  in  the  dominant  tenement  will  some- 
times extinguish  an  easement  {Allan  y.  Oomme,  11  Ad.  &  El.  772).  The 
release  of  an  easement  may  be  implied  from  abandonment  or  non-user 
{Cook  v.  Bath,  6  Eq.  177).  It  was  said  that  a  release  of  a  right  of  way, 
or  of  a  right  of  common,  will  not  be  presumed  by  mere  non-user  for  a  less 
period  than  twenty  years,  although  it  is  otherwise  as  to  lights  {Moore  v. 
Eawson,  3  B.  &  C.  339).  But  **it  is  not  so  much  the  duration  of  the 
cesser,  as  the  nature  of  the  act  done  by  the  grantee  of  the  easement  or  of 
the  adverse  act  acquiesced  in  by  him,  and  the  intention  in  him  which 
either  the  one  or  the  other  indicates,  which  are  material "  {H,  v.  Chorley, 
12  Q.  B.  519 ;  see  Crosdey  v.  Lightowler,  2  Ch.  482 ;  EccL  Commrs.  v. 
Kino,  14  Ch,  Diy.  213V  The  right  to  hold  courts  for  the  determination 
of  civil  suits,  granted  oy  the  king's  charter  to  the  steward  and  suitors  of 
a  court  of  ancient  demesne,  was  held  not  to  be  lost  by  a  non-user  of  fifty 
years  {B.  v.  Havering,  5  B.  &  Aid.  691 ;  B.  v.  Hastings,  Id,  692,  n.)  A 
prescriptive  right  may  be  defeated  by  showing  the  origin  of  the  user, 
and  that  it  is  not  in  accordance  with  the  right  claimed  (^Commissioners  of 
Setters  y.  Glasse,  19  Eq.  165  ;  see  Neill  v.  Devonshire,  8  App.  Cas.  135). 

An  ancient  grant  without  date  did  not  necessarily  destroy  a  prescriptive  Effect  of 
right ;  for  it  might  be  either  before  time  of  memory,  or  in  conhrmation  of  ancient  grant, 
such  prescriptive  right,  which  is  matter  to  be  left  to  a  jury  {Addington  v. 
Clode,  2  Bl.  Kep.  989) ;  but  if  the  ancient  grant  is  clearly  not  antcKiedent 
to  the  time  of  legal  memory  it  will  disprove  immemorial  prescription 

K 'Welcome  v.  Upton,  5  M.  &  W.  398 ;  see  B.  v.  WesPmark,  2  M.  &  Rob.  305). 
e  grant  by  the  Crown  of  a  franchise  to  hold  a  market  on  Thursdays  and 
Saturdays  precludes  the  presumption  of  a  lost  grant  from  the  Crown 
giving  a  right  to  exercise  the  franohise  on  other  days  {A,  O,  y.  Homer,  14 
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Preieripiioa.   Q.  B.  Diy.  245).     Where  a  bishop,  haying  free  warren  by  preBcription 

over  the  demesne  and  tenanted  lands  of  a  manor  whereof  he  was  seised 

jure  ecdeaicBy  accepted  a  grant  from  the  Crown  to  himself  and  his  suc- 
cessors of  free  warren  oyer  the  demesne  lands  of  all  his  manors  in  Eng- 
hind:  it  was  held  that,  even  admitting  the  grant  to  have  the  effect  of 
extinguishing  the  prescription  as  to  the  demesne  lands  (which  the  court 
considered  to  be  at  least  doubtful),  it  could  not  affect  it  over  the  other 
lands  of  the  manor  {Carnarvon  v.  ViUeboiSf  13  M.  &  W.  313). 
Prescription         Formerly  a  prescription  could  not  run  against  the  king,  as  no  delay  in 
against  the       resorting  to  his  remedy  would  bar  his  right.    The  maxim  was  nullum 
Urown.  temptis  occurrit  regi  (2  Inst.  273 ;  2  Boll.  264,  1.  40 ;  Com.  Dig.  Prescrip- 

tion (F.  1);  Broom's  Maxims,  p.  61,  6th  ed.)  Liberties  and  fran- 
chises were  excepted  in  the  statute  9  Qeo.  3,  c.  16,  limiting  the  claims  of 
the  Crown  to  sixty  years  (see  post^  note  on  the  limitation  of  the  rights  of 
the  Crown).  By  32  Geo.  3,  c.  58,  the  Crown  is  barred  in  informations  for 
usurping  corporate  offices  or  franchises  by  the  lapse  of  six  years  (See 
Bac.  Abr.  7th  ed..  Prerogative  (E.  6),  467,  and  stat.  7  Will.  4  &  1  Vict. 
c.  78,  s.  23 ;  R.  v.  Harris,  11  Ad.  &  EU.  618).  By  the  stat.  2  &  3  Will.  4, 
c.  71,  88.  1,  2  {ante,  pp.  1,  4),  the  Crown  is  placed  upon  the  same  footing 
with  the  subject  as  to  the  rights  affected  by  those  sections.  SecuB^  as  to 
the  rights  affected  by  sect.  3  {Perry  v.  Eames,  1891,  1  Ch.  658). 


(2.)  OF  EIGHTS  OF  COMMON. 

Several  specieB  Common  is  a  right  or  privilege  which  one  or  more  persons  claim  to  take 
of  oommon.  or  use  in  some  part  or  portion  of  that  which  another  man*s  lands,  waters, 
woods,  &c.,  natiLrally  produce,  without  having  an  absolute  property  in 
such  lands,  waters,  woods,  &c.  It  is  called  an  incorporeal  right,  which 
lies  in  grant,  as  originally  commencing  by  some  agreement  between  lords 
and  tenants,  for  some  valuable  purposes,  which  by  age  bein^  formed  into 
a  prescription  continues  good,  although  there  be  no  deed  or  mstrument  in 
writing  that  proves  the  original  contract  or  agreement  (4  Bep.  37  a ; 
2  Inst.  65 ;  Vent.  387  ;  Bac.  Abr.  Common).  Common  has  been  divided 
into  five  sorts,  viz. :  1st,  Common  of  pasture,  which  is  a  right  or  liberty 
that  one  man  or  more  have  to  feed  or  fodder  their  beasts  or  cattle  in 
another  man's  land.  2ndly,  Common  of  turbary,  or  the  liberty  of 
cutting  turves  in  another's  soil,  to  be  burnt  in  a  house  (see  Noy, 
145;  7  East,  121;  3  Lev.  165).  3rdly,  Common  of  estovers,  which  is  a 
right  of  taking  trees,  loppings,  shrubs,  or  underwood,  in  another's  woods, 
coppices,  &c.  (see  Cro.  Jac.  25,  256 ;  5  Bep.  25  a ;  4  Bep.  87  a ;  Cro. 
Eliz.  820;  Plowd.  381).  4thly,  Common  of  piscary,  or  a  right  and  liberty 
of  taking  fish  in  another's  pond,  pool,  or  river.  And  5thly,  a  liberty 
which  in  some  manors  the  tenants  have,  of  digging  and  taking  sand, 
gravel,  stone,  &c.  in  the  lord's  soil  (Bac.  Abr.  Common,  (A.)).  All  claims 
of  this  kind,  in  order  to  be  valid,  must  be  made  with  some  limitation  and 
restriction  {Clayton  v.  Corby,  5  Q.  B.  419). 
What  com-  A  party  may  prescribe  to  take  the  sole  and  several  herbage  which  may 

monable  be  granted  (Co.  Litt.  122 ;  Iloskins  v.  Robins,  PoUexf.  13 ;  Potter  v.  North, 

rights  may  be  i  Vent.  385 ;  Welcome  v.  Upton,  6  M.  &  W.  543 ;  see  N<yrth  v.  Cox,  1  Lev. 
preecnbedfor.  253;  Johnson  v.  Barnes,  L.  B.  8  C.  P.  527).  Instances  of  sole  pasturaee 
are  to  be  found  in  the  South  Downs,  in  Sussex,  and  they  are  freguentiy 
transferred  in  gross ;  it  is  the  same  with  the  cattle-gates'  in  the  North  of 
England,  although  some  have  thought  the  owners  of  them  are  tenants  in 
common  of  the  soil  ( Welcome  v.  Upton,  6  M.  &  W.  541,  542 ;  R,  v.  Whixley,  1 
T.  B.  137).  The  grant  of  vesturam  terrce  or  herbagium  terrce  does  not  pass  the 
land  or  soil  itsefi  (Co.  Litt.  4  b).  A  cattle-gate  is  not  a  more  extensive 
right  than  the  above,  and  does  not  include  the  right  to  the  soil  {Rigg  v. 
Lonsdale,  1  H.  &  N.  923,  936).  A  person  may  prescribe  to  have  the  sole 
and  several  pasture,  vesture  or  herbage,  in  exclusion  of  ^e  owner  of  the 
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0oil,  far  a  limikd  Ume  in  every  year  (Fitz.  Presmption,  51 ;  Co.  Litt.  122  a ;    Of  Bights  of 
2  Boll.  Abr.  267  (L.)  pi.  6;  Winches  Bep.  5 ;  Hutt.  45} ;  or  for  the  whole      Common. 

year  {Hotkins  v.  Rohin$,  2  Saund.  324;  8.  C,  2  Lev.  2;  Pollexf.  13;  1  

Mod.  74).  So  a  tenant  may  preeciibe  to  haye  all  the  thorns  growing 
upon  sadi  a  place  in  exclusion  of  the  owner  of  the  soil  {Dmvglasi  y .  Kendal, 
CSro.  Jac.  256).  But  a  man  cannot  prescribe  to  haye  common  eo  fiomine 
for  the  whole  year,  in  exclusion  of  the  lord,  for  this  is  held  to  be  repug- 
nant to  the  nature  of  the  thing  (Co.  Litt.  122  a;  1  Boll.  Abr.  396  (A.), 
pi.  1,  2;  2  Boll.  Abr.  267,  pL  3;  2  Ley.  268 ;  1  Ventr.  395).  However, 
it  is  said  that  the  lord  may  1^  custom  be  restrained  to  a  qxiaJified  right  of 
common  during  a  part  of  the  year  (Yelv.  129 ;  1  Brownl.  187 ;  Cro.  Jac. 
208,  257).  So  it  is  said  the  lord  may  be  restrained,  together  with  the 
commoners,  from  using  a  common  at  ail  during  a  part  of  me  year  (1  Boll. 
Abr.  405,  406) ;  and  mat  the  commoners  may  prescribe  to  have  common 
in  exclusion  of  the  lord  for  part  of  a  year  (2  Boll.  Abr.  267  (L.),  pi.  1 ;  1 
Wms.  Saimd.  353,  n.  (2)).  The  claim  in  right  of  a  freehold  estate  and 
the  lands  which  formerly  belonged  to  the  manor  farm,  of  a  separate  right 
of  feeding  and  folding  an  unlimited  number  of  sheep,  is  not  a  claim  of 
a  ri^ht  of  common,  but  of  something  in  the  nature  of  a  separate  right  of 
feeding:  and  folding  (Ejelway,  198  a ;  Funeany  and  Leader* a  case,  1  Leon. 
11),  which  may  have  arisen  out  of  an  exception  made  by  the  lord  upon 
granting  the  lands,  or  it  may  have  been  created  by  an  act  of  parliament 
(IvaU  T.  Mann,  3  M.  &  G.  699).  A  right  of  pannage,  t.  e.,  iJie  consumption 
^y  pigs  of  fallen  acorns,  may  be  prescribed  for  (^ChiUon  y,  London,  7  Ch. 
D.  562) ;  as  also  a  right  to  cut  and  carry  away  litter  from  a  forest  (De  la 
Warr  v.  MiUs,  17  Oh.  Diy.  535). 

A  peirson  cannot  prescribe  for  a  right  of  common  as  occupier  of  a  mes-  Claims  to 
suage  {^Englieh  v.  Bumell,  2  Wils.  258).    And  a  plea  daiming  an  im-  oommon  by 
memorial  right  of  common  in  occupiers  for  the  time  bein^,  was  held  bad  prescription. 
after  verdict  (Daviea  v.  Wtlliame,  16  Q.  B.  543).    Where  rights  of  common 
have  been  exercised  for  many  years  by  the  n^ehold  tenants  of  a  manor, 
and  also  by  the  inhabitants,  the  court  wiU  presume  that  the  inhabitants 
churned  through  the  freehold  tenants.    And  where  such  rights  have  been 
exercised  for  many  years,  the  court  will  try  to  find  a  legal  origin  for 
thoee  rights,  and  presume  a  grant,  if  necessary  (^Warrick  v.  Queeyi^a  CoU 
lege,  6  Gh.  716).    Such  rights  may  be  claimed  m  the  case  of  copyhold 
tenants  of  the  manor  by  custom,  and  in  the  case  of  the  freehold  tenants 
by  prescription  {lb,) 

lights  of  common  in  the  wastes  of  the  lord  may  be  claimed  by  custom  Claims  to 
by  copyholders  {OatewarcPa  case,  6  Bep.  59 ;  Bean  v.  Bloom,  2  Bl.  B.  926;  common  by 
S.  C,  8  Wils.  456),  but  not  by  **  occupiers"  of  copyhold  lands  {Austin  v.  custom. 
Amhurst,  7  Cfh.  D.  689 ;  Knight  v.  King,  20  L.  T.  494 ;  as  to  a  charitable 
trust  for  occupiers,  see  Be  Christchurch  Act,  38  Ch.  Diy.  520). 

Common  of  pasture  is,  where  one  person  has,  in  common  with  other  Common  of 
persons,  the  nght  of  taking  by  the  mouths  of  his  cattle  the  herba^  pasture. 
growing  on  the  land  of  which  some  other  person  is  the  owner.    This 

rcies  of  oommon  is  either  appendant,  appurtenant,  or  in  gross  (Selw.  N. 
Common,  s.  2). 

Common  appendant  is  a  right  belonging  to  the  owners  and  occupiers  of  Common'  ap- 
arable  lands  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon  pendant, 
tlie  lands  of  otiiar  persons  within  the  same  manor.  Commonable  beasts 
are  either  horses  and  oxen  to  plough  the  land,  and  cows  and  sheep  to 
manure  it  (Co.  Litt.  122  a).  This  as  matter  of  universal  ri^ht  was  ori- 
ginally permitted  not  only  for  the  encouragement  of  agriciuture  but  for 
me  necessity  of  the  thing.  For  when  lords  of  manors  granted  out  x>arcels 
of  land  to  tenants  for  services  either  done  or  to  be  done,  these  tenants 
cotdd  not  plough  or  manure  the  land  without  beasts.  These  beasts  could 
not  be  sustained  without  pasture,  and  pasture  could  not  be  had  but  in  the 
loid's  wastes  and  in  the  unindosed  fallow  grounds  of  themselves  and  the 
other  tenants.  The  law  theroforo  annexed  this  right  of  common  as  inse- 
parably incident  to  the  grant  of  the  lands  (2  Bl.  Com.  33 ;  Tyrringham^s 
oote,  4  Bep.  36  a;  2  List.  85).     There  is  no  general  common  law  right  of 
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tenants  of  a  manor  to  common  appendant  in  the  waste.  Parke ^  B.» 
said,  although  there  are  some  books  which  state  that  common  ap- 
pendant is  01  common  right,  and  that  common  appendant  is  the  common 
law  right  of  eyery  free  tenant  in  the  lord's  wastes  (See  Mellor  y.  Spate* 
man,  1  Wms.  Saund.  346  d,  6th  ed. ;  Bennett  y.  Beeve,  Willes,  227 ; 
Com.  Dig.  Comm.  B.),  it  is  not  to  be  understood  that  eyery  tenant  of 
a  manor  has  hy  common  law  such  a  right,  but  only  that  certain  tenants 
haye  such  a  right,  not  by  prescription,  but  as  a  right  at  common  law, 
incident  to  the  grant.  The  right  therefore  is  not  a  common  right  of 
all  tenants,  but  belongs  only  to  each  grantee,  before  the  stat.  Quia 
emptorea,  of  arable  land  by  yirtue  of  his  indiyidual  grant  and  as  inci-* 
dent  thereto ;  and  it  is  as  much  a  peculiar  right  of  the  grantee  as  one 
deriyed  by  express  grant,  or  by  prescription,  though  it  differs  in  its  extent 
hems  limited  to  sudi  cattle  as  are  kept  for  ploughing  and  manuring  the 
arable  land  granted,  and  as  are  of  a  description  fit  for  that  purpose; 
whereas  the  right  by  grant  or  prescription  has  no  such  limits  and  depends 
on  the  will  of  me  grantor  {Dunraven  y.  Llewellyn,  15  Q.  B.  810,  811).  As 
to  this  decision  see  Williams'  Beal  Prop.,  App.  C,  605,  15th  ed.,  and 
Warrick  v.  Queen's  College,  10  Eq.  128. 

Common  appendant  can  only  be  claimed  in  the  lord's  wastes  (2  Inst.  85 ; 
1  Boll.  396 ;  4  Rep.  37),  for  the  claimant's  own  commonable  cattle  leyant 
and  couchant  upon  the  land  (76. ;  Burr.  320).  A  right  of  common  for 
cattle  *'  levant  and  couchant,'*  upon  inclosed  land,  extends  to  such  cattle 
as  the  winter  eatage  of  the  land,  toother  with  the  produce  of  it  during 
the  summer,  is  capable  of  maintaining  ( Whitelock  y.  Hutchinson^  2  M.  & 
Rob.  205 ;  6  T.  R.  46 ;  Willes,  R.  227 ;  8  T.  R.  396 ;  Willis  v.  Ward,  2 
Chit.  297).  In  other  words  the  right  is  goyemed  by  the  number  of  cattle 
which  the  commoner  has  the  means  of  housing  and  proyiding  for  in  the 
winter  {Dyce  y.  Hay,  1  Macq.  H.  L.  C.  313V  Leyant  and  couchant  ex- 
presses a  measure  of  the  number  of  cattle  tnat  may  be  put  in,  and  does 
not  necessarily  refer  to  cattle  actually  fed  upon  the  particular  land  {John* 
S071  y.  Barnes,  L.  R.  7  C.  P.  592).  It  is  rather  the  measure  of  capacity 
of  the  land  than  a  condition  to  be  actually  complied  with  [Robertson  y. 
Hartopp,  43  Ch.  Diy.  517 ;  see  Carr  y.  Lambert,  L.  R.  1  Exch.  168 J, 
This  species  of  common  must  haye  existed  from  time  immemorial  (1  Roll. 
Abr.  396),  and  only  arises  in  the  case  of  grants  of  arable  land  ( Warrick  y. 
Queen's  College,  6  Ch.  730).  It  might  formerly  be  claimed  as  appendant 
to  a  cottage,  because  by  31  Eliz.  c.  7  (repealed  by  15  Geo.  3,  c.  32),  it  was 
requisite  for  a  cottage  to  haye  four  acres  of  land  attached  to  it  {Emerson 
y.  Selhy,  1  Salk.  169;  2  Lord  Raym.  1015).  Common  appendant  is  so 
necessarily  incident  to  the  land,  that  it  cannot  be  seyered  from  it,  and, 
therefore,  however  often  the  land  may  be  divided,  eyery  parcel  of  it  is 
entitled  to  common  appendant  (WiUes,  240).  The  right  to  common 
appendant  is  extinguished  by  the  erection  of  permanent  buildings  on  the 
land  in  respect  of  which  it  is  claimed,  but  not  by  the  conyersion  of  arable 
land  into  pasture  {Warrick  y.  Queen's  College,  6  Ch.  730;  Robertson  y. 
Hartopp,  43  Ch.  Div.  517). 

Common  aj^purtenant  may  be  claimed  by  prescription  or  by  grant.  And 
after  the  extinction  of  a  prescriptiye  right  of  common  by  a  unity  of  pos- 
session of  the  waste  with  the  land  in  respect  of  which  the  right  is  claimed, 
proof  that  the  successive  tenants  of  such  land  for  above  fifty  years  under 
different  lords  had  actually  enjoyed  the  right  of  common  is  evidence  for 
presuming  a  new  grant  nrom  the  lord  {Cowlam  v.  Slack,  15  East,  108). 
This  species  of  common,  though  frequently  confounded  with  common 
appendant,  differs  from  it  in  many  drcumstanoes.  It  may  be  created  by 
grant  or  prescription.  It  may  be  claimed  as  annexed  to  any  kind  of  land, 
whereas  common  appendant  can  only  be  claimed  on  account  of  -ancient 
arable  land  (4  Rep.  37  a).  And  it  may  be  not  only  for  beasts  usually 
commonable,  such  as  horses,  oxen  and  sheep,  but  likewise  for  goats, 
swine,  &c.  (1  Roll.  Abr.  399) ;  but  not  geese  {Morley  y.  Clifford,  20  Ch.  D. 
753).  A  fold  course  is  a  right  of  common  appurtenant  of  pasture  for 
sheep  {Robinson  y.  Dideep  Singh,  11  Ch.  Div.  798).    Common  appurt^umt 
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for  a  fractional  part  of  a  oow  was  claimed  in  NichcHU  y.  Chapman  (5  H.  &  Of  Bighti  of 
N.  643).  In  the  case  of  common  appurtenant  there  must  be  some  con-  Common. 
paction  between  the  occupation  of  the  lands  in  respect  of  which  tiie  right  — — — - 
is  enjoyed,  and  the  right  itself,  which  connection  must  limit  the  right 
[Baylu  V.  Tyssen-Amhurst,  6  Ch.  D.  58).  A  copyholder  cannot  lawfiuly 
daim  common  appurtenant  without  stint  in  respect  of  his  copyhold  tene- 
ment ;  but  such  common' must  be  limited  to  the  cattie  levant  and  couchant 
on  the  tenement  to  which  it  is  annexed,  or  the  number  must  be  ascer- 
tained by  the  court  rolls,  or  in  some  other  manner  {Morley  y.  Clifford, 
20CL  D.  753;  see  Benson  y,  Chester,  8  T.  B.  396;  ScholesY,  Hargraves, 
5  T.  B.  46).  A  pnerson  may  claim  common  appurtenant  for  a  certain 
nmnber  of  cattle,  in  which  case  the  cattle  of  a  shunger  may  be  put  upon 
the  common,  as  no  injury  can  arise  to  the  owner  of  the  soil  as  the  nimiber 
18  ascertained  (Bac.  Abr.  96 ;  Richard  y.  Squibb,  1  Ld.  Baym.  726 ;  see 
Stevetis  V.  Austin,  2  Mod.  185;  Thomel  y.  Lassds,  Cro.  Jao.  27).  The 
pindple  furnished  by  Patter  y.  North  (1  Wms.  Satmd.  635;  Hoskim  y. 
nMns,  2  Wms.  Sauna.  726),  as  to  claims  to  common  by  custom  or  pre- 
scription, seems  to  be  to  ascertain  the  extent  of  the  rights  conferred,  and 
the  riehte  reseryed  by  the  grant,  and  to  see  whether  the  act  be  in  deroga-. 
tion  of  the  latter  {J(mes  y.  Richard,  6  Ad.  &  £11.  530;  see  5  lb.  413).  If 
the  common  appurtenant  be  for  an  uncertain  number  of  cattle,  it  is  limited 
to  the  claimant's  own  commonable  cattle  leyant  and  couchant  upon  his 
lands  (See  Manchester  y.  Vale,  1  Wms.  Saund.  28,  ed.  1871 ;  and  see 
farther,  as  to  common  appurtenant  for  cattle  leyant  and  couchant,  Bowen 
y.  Jenkins,  6  Ad.  &  Ell.  911).  A  right  of  common  appurtenant  for  cattie 
levant  and  couchant  proved  by  acts  of  user  for  thirty  years,  and  exercised 
in  respect  of  a  tenement  formerly  in  a  condition  to  support  cattle,  is  not 
extingbished  or  suspended  by  reason  of  a  change  in  the  condition  of  the 
tenement,  if  the  tenement  might  still  easily  be  turned  to  the  purpose  of 
feeding  cattie  {Carr  y.  Lambert,  L.  B.  1  Exch.  168).  As  to  the  evidence 
in  support  of  a  claim  to  common  appurtenant,  see  Commissioners  of  Sewers 
y.  Glasse,  19  Eq.  150 ;  and  as  to  the  proper  mode  of  pleading  a  prescrip- 
tive  right  to  common  appurtenant,  see  Baylis  y.  Tyssen-Amhurst,  6  Ch.  D. 
oOO. 

If  a  man  purchase  part  of  the  land  wherein  common  appendant  is  to  be  Apportion- 
had,  the  common  shall  be  apportioned,  because  it  is  of  common  right,  but  ment  of 
it  is  otiierwise  as  to  common  appurtenant  and  other  kinds  of  common,  as  common, 
common  of  estovers  or  piscary.    But  both  common  appendant  and  common 
appurtenant  will  be  apportioned  on  alienation  of  part  of  the  land  to  which 
the  common  is  appenoant  or  appurtenant  (Co.  Litt.  122  a,  164  a ;  Tyrring-- 
ham's  case,  4  Bep.  36 ;  Wildes  case,  8  Bep.  78 ;  CHare  v.  Fahy,  10  Ir.  C. 
L.B.  318). 

The  rent-charges  under  the  acts  for  the  commutation  of  tithes  in 
England  and  Wales,  in  respect  of  the  tithes  of  common  appendant  or 
appurtenant,  are  to  be  a  chor^  on  the  allotments  thereafter  to  be  made 
in  respect  of  the  lands  to  which  the  right  of  common  is  attached  (2  &  3 
Yict.  c.  62,  8.  14). 

Common  because  of  vicinage  or  nei&^hbourhood,  is  not  strictiy  a  right  of  Common 
common.    It  happens  where  the  innabitants  of  two  townships  which  lie  because  of 
contiguous  to  each  other  have  usually  intercommoned  with  each  other,  vicniage* 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields  without  any 
molestation  from  either.    It  is  confined  to  two  townships  {Commissioners 
of  Savers  v.  Glasse,  19  Eq.  159),  and  if  you  have  three  vills,  each  of 
which  has  a  common.  A.,  B.  and  C.,  and  vill  B.  lies  between  A.  and  C, 
B.  may  intercommon  with  A.  or  C,  but  A.  cannot  intercommon  with  C. 
(/6.)    It  is  only  a  permissive  right,  intended  to  excuse,  what,  in  strict- 
ness, is  a  trespass  in  both,  and  to  prevent  a  multiplicity  of  suits  {Musgrove 
y.  Cave,  Willes,  322).    And  therefore  either  township  may  inclose  and 
bar  out  tha  other,  though  they  have  intercommoned  time  out  oE  mind. 
Neither  hath  any  person  of  one  town  a  right  to  put  his  beasts  origuially 
into  the  other's  common ;  but  if  they  escape  ana  stray  thither  of  them-> 
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01  Bighto  of  Gelyes,  the  law  winks  at  the  trespass  (Co.  litt.  121 ,  122 ;  4  Bep.  38 ;  2  Bl. 
Common.  Comm.  33).  The  position,  that  this  ^cies  of  common  is  not  a  right,  but 
matter  of  excuse  for  a  tre^ass,  is  sumciently  established  {WdU  y.  Pearcy, 
1  Bing.  N.  C.  556 ;  QvlleU  v.  Lopes,  13  East,  348).  Although  it  may  be 
claimed  by  prescription,  it  is  rather  matter  of  immemorial  custom.  The 
substance  of  the  custom  is,  that  cattle  lawfully  on  one  common  have  been 
used  to  stray  upon  the  other.  All  that  it  is  necessary  therefore  for  the 
pleadings  to  show  is,  that  the  cattle  were  lawfully  on  their  own  common 
before  Aey  strayed,  and  that  is  done  by  showing  thirty  years'  user  under 
the  statute  2  &  3  Will.  4,  c.  71  {Prichard  v.  Fawell,  10  Q.  B.  589;  see 
HetheringUyii  v.  Vane,  4  B.  &  Aid.  428).  Reputation  may  be  given  in 
evidence  in  support  of  the  immemorial  ri^ht  of  such  common  so  pleaded 
{Prichard  v.  Powell,  $up,)  If  to  an  action  of  trespass  in  the  common 
called  A.,  the  defendant  plead  that  A.  and  B.  commons  lie  open  to  each 
other,  and  then  prescribe  for  a  right  in  both  commons,  the  plamtifi  must 
traverse  the  whole  prescription  (Morewood  v.  Wood,  14  East,  327).  Common 
pur  came  de  vicinage  cannot  oe  set  up  as  an  excuse  for  cattle  rambling 
from  downs  subject  to  common  of  pasture  into  downs  of  which  the  owner 
has  exclusive  possession,  notwithstanding  there  be  no  fence  or  visible 
boundary  separating  the  downs  {Heath  v.  Elliot,  4  Bing.  N.  C.  388). 
This  common  cannot  be  claimed  by  usage  between  the  close  of  an  indi- 
vidual and  a  common  {Clarke  v.  Tinker,  10  Q.  B.  604).  Nor  can  it  be 
claimed  by  custom  in  respect  of  a  private  estate  over  which  no  other  right 
of  common  is  shown  {Jones  v.  Rohin,  10  d.  B.  620). 

To  establish  a  right  of  common  pur  cause  de  vicinage  an  intercommoning 
between  the  two  d^tricts  must  be  alleged  and  proved.  It  is  not  enough 
to  diow  that  there  was  no  fence  between  the  two  districts,  and  that  oatUe 
strayed  from  one  to  the  other,  but  were  constantly  either  diiven  back  by 
their  own  respective  owners,  or  turned  off  by  the  owners  of  the  land  into 
which  they  had  strayed  {Clarke  v.  Tinker,  10  Q.  B.  604). 

Where  the  commons  of  two  towns  adjoin,  and  a  right  of  common  by 
reason  of  vicinage  exists,  and  in  one  town  there  are  fiffy  acres  of  common 
and  in  the  other  town  one  hundred  acres  of  common,  the  conunoners  in 
the  first  town  cannot  put  more  cattle  upon  the  common  of  fifty  acres  than 
it  win  feed,  without  any  respect  to  the  common  in  the  other  town 
{Corbet* 8  case,  7  Bep.  5  a\  Where  common ^mr  cause  de  vicinage  exists  one 
commoner  cannot  take  ihe  law  into  his  own  hands  and  distredn  another 
commoner's  cattle  for  a  surcharge  {Cape  v.  Scott,  L.  B.  9  Q.  B.  269). 

An  end  may  be  put  to  this  species  of  common  by  inclosure  {Tyrring' 
hariCs  case,  4  Bep.  36  b,  38  b,  39  a ;  Corbet* s  case,  7  lOLep.  5  a).  Where  one 
of  two  adioining  commons,  with  common  of  vicinage,  is  inclosed  and 
fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a  passage  sufficient 
for  the  highway,  which  led  over  the  one  to  the  other ;  yet,  as  the  separa- 
tion was  not  complete,  so  as  to  prevent  cattle  straying  from  one  to  the 
other  by  means  of  the  highway,  the  common  by  vicinage  stUl  continues 
{Gulleit  V.  Lopes,  13  East,  348).  In  case  of  open  field  lands,  the  owner  of 
any  particular  spot  may,  hy  custom,  exclude  the  other  from  right  of 
pasture  there,  by  inclosing  his  own  land  (2  Wils.  269).  By  a  local  act, 
all  rights  of  common  whatever  in  B.  were  extinguished ;  the  wastes  were 
divided ;  the  owners  of  allotments  were  directed  to  inclose  and  authorized 
to  distrain  the  cattle  of  strangers  trespassing.  No  fence  having  been 
made,  it  was  held,  that  the  owner  of  an  allotment  in  B.  could  not  distrain 
cattle  which  had  strayed  into  his  allotment  from  a  common  in  W.  in 
pursuance  of  an  alleged  right  of  common  pur  cause  de  vicinage  in  the 
inhabitants  of  W.  (T^leW*  v.  Pearcy,  1  Bing.  N.  B.  656).  It  was  questioned 
whether  a  notice  in  fact  to  the  commissioners  in  W.  (without  inclosure), 
that  all  the  rights  of  common  in  B.  were  extinguished,  would  put  an  end 
to  the  legal  excuse  of  trespasses  pur  cause  de  vicinage  {IbT)  It  was 
admitted,  that  when  there  is  a  common  pur  cause  de  vicinage  between  two 
wastes,  and  one  of  them  is  under  a  private  act  of  parliament  conveyed  to 
allottees,  for  the  purpose  of  being  inclosed,  and  the  commissioners  under 
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the  act  extinguiah  all  rights  of  common  on  such  one  waste,  these  pro-    Of  Bights  %t 
oeedings  do  not  of  themselves  put  an  end  to  the  common  pur  cause  de      Common. 
Vietnam  {Clarke  v.  Tinker,  10  Q.  B.  604).  r 

Common  in  groa$  is  such  a  right  of  common  as  is  neither  appendant  nor  Common  in 
i^purtenant  to  land,  but  is  annexed  to  a  man's  person,  being  granted  to  groea, 
him  and  his  heirs  by  deed ;  or  it  may  be  claimed  by  prescriptive  right,  as 
by  a  parson  of  a  church,  or  the  like  corporation  sok.  It  is  a  separate 
inh^itanoe,  entirely  distinct  from  landed  property,  and  may  bo  ve^»d  in 
one  who  has  no  land  in  the  manor  (Co.  Litt.  122  a;  2  Bl.  Comm.  34). 
Common  appurtenant  for  a  certain  number  of  cattle  may  be  converted 
into  common  in  gross  (Cro.  Jac.  15 ;  5  Taunt.  244).  If  A.  and  all  those 
whose  estate  he  has  in  the  manor  of  D.  have  had  from  time  immemorial  a 
fold  course,  that  is,  common  of  pasture  for  any  number  of  sheep  not  ex- 
ceeding 300,  in  a  certain  field,  as  appurtenant  to  the  manor,  ho  may  grant 
over  to  another  this  fold  course,  and  so  make  it  in  gross  (I  Roll.  Abr.  402, 
pi.  3 ;  Day  v.  Spooner,  Cro.  Car.  432 ;  Sir  W.  Jones,  375 ;  3  Wms.  Saund. 
327,  n.)  A  right  of  common  in  gross  sane  iiomhre,  in  the  latitude  in 
which  it  was  formerly  understood,  cannot  exist  (1  Saund.  346;  1  Ld. 
Baym.  407 ;  Willes,  232 ;  8  T.  B.  396),  and  it  can  have  no  rational  mean- 
ing but  in  contradistinction  to  stinted  common,  where  a  man  has  a  right 
only  to  put  on  a  particular  number  of  cattle  {Bennett  v.  Heeve,  Willes, 
232).  A  right  of  common  in  gross  does  not  confer  a  vote  for  the  coroner 
of  a  county  (i?.  v.  Day,  3  Ell.  &  Bl.  859). 

A  corporation  may  prescribe  for  common  in  gross  for  cattle  levant  and 
couchant  within  the  town,  but  not  for  common  in  gross  sane  nomhre 
{Mellor  V.  Spaieman,  1  Saund.  343 ;  Clarkson  v.  Woodhouse,  6  T.  B.  412,  n. ; 
Johnson  V.  Barnes,  L.  B.  8  C.  P.  527).  Where,  before  the  passing  of  5  &  6 
Will.  4,  c.  76,  all  freemen  inhabiting  within  an  ancient  borough  claimed 
right  of  common  on  certain  lands,  and  that  act  (sect.  7)  has  extended  the 
limits  of  the  borough,  the  right  of  common  can  no  lon^r  be  described  in 
pleading  to  be  a  right  *'  in  all  freemen  inhabiting  within  tiie  borough  " ; 
for  that  act  only  reserves  the  right  to  those  who  reside  within  the  old 
limits,  and  does  not  make  the  newly-defined  borough  the  same  to  all 
intents  and  puiposes  as  the  old  one  {Beadsworth  v.  Torkimjton,  1  Q.  B. 
782;  Hulls  v.  Estcourt,  2  New  Bep.  131).  See  a  plea  of  common  by  a 
bmgese  under  a  grant  to  a  corporation,  Parry  v.  Thomas,  5  Exch.  37. 

The  stat.  2  &  3  Yict.  c.  62,  s.  13,  provides  the  mode  in  which  Lammas 
lands  and  a  right  of  common  in  gross  are  to  be  charged  with  rent- charges, 
in  lieu  of  tithes,  under  the  acts  K>r  the  commutation  of  tithes  in  England 
and  Wales. 

Common  of  turhary  is  a  right  to  dig  turf  upon  another's  land,  or  upon  Common  of 
the  lord's  waste.  This  kind  of  common  can  only  be  appurtenant  to  a  turbary, 
house,  not  to  land ;  for  turves  are  to  be  burnt  in  a  house ;  nor  can  it  ex- 
tend to  a  right  to  dig  turf  for  sale  {Valentine  v.  Pniny,  Noy,  145;  see 
Hayward  v.  Cannington,  1  Lev.  231 ;  1  Sid.  354).  An  ancient  light  of 
turbary  can  only  exist  as  being  a  right  in  respect  of  an  ancient  dwelling- 
house  or  building,  or  at  the  most,  for  the  house  which  supplies  the  place 
of  that  house  {Warriek  v.  Quet^Cs  CoUege,  6  Ch.  730).  In  an  action  of 
trespass  the  user  of  this  right  of  common  was  hold  to  extend  to  all  parts 
of  a  common  fit  for  the  production  of  fuel,  but  not  to  a  rock  {Peardon  v. 
Underhill,  16  Q.  B.  120).  A  custom  for  all  the  customary  tenants  of  a 
manor,  having  gardens,  to  dig  turf  on  the  waste,  for  making  grass  plots, 
at  all  times  of  the  year,  and  as  often  and  in  such  quantity  as  occasion 
required,  is  bad  in  law,  as  being  indefinite,  imcertain,  and  destructive  of 
the  common  (W7Z«o?i  v.  Willes,  7  East,  121,  recognized  in  Salisbury  v. 
(iladshne,  9  H.  L.  C.  692,  post,  p.  39 ;  see  Peppin  v.  Shakespear,  6  T.  B. 
748).  Common  of  turbary,  appiirtenant  to  a  house,  will  pass  by  a  grant 
or  demise  of  such  house  with  the  appurtenances  {Solme  v.  Bullock,  3 
Levinz,  165 ;  Dohbyn  v.  Somers,  13  Ir.  C.  L.  B.  293).  There  is  nothing  in 
law  to  prevent  a  paarty  dealing  with  his  own  land  and  demising  it,  from 
aftnflrriTig  to  the  land  or  granting  to  the  lessee  a  right  to  take  turbary 
upon  other  lands  of  the  landlord,  to  be  consumed  upon  houses  to  be  sub*- 
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'  Of  Biglitf  of   eequently  built  upon  the  premises  {Hilly.  Barry,  Hay  &  J.  688 ;  Duggan 
Common.      y.  Caret/y  8  Ir.  C.  L.  B.  210).    Tlie  right  of  turbary  is  apportionable 

{Hargrove  y.  CongUton,  12  Ir.  C.  L.  R.  368). 

Common  of  Common  of  estovers,  or  eatouviers,  that  is,  necessaries  (from  estover,  to 

ostoYers.  furnish),  is  a  liberty  of  taking  necessary  wood  for  the  use  or  furniture  of 

a  house  or  farm  from  off  another's  estate.  The  Saxon  word  bote  is  used 
by  us  as  synonymous  to  the  French  estovers :  and  therefore  house-bote  is 
a  sufficient  allowance  of  wood  to  repair  or  to  bum  in  the  house ;  which 
latter  is  sometimes  called  fire-bote ;  plough-bote,  and  cart-bote,  are  wood 
to  be  employed  in  making  and  I'epairing  all  instruments  of  husbandry ; 
and  hay-bote  or  hedge-bote,  is  wood  for  repairing  hedges  or  fences,  as 
pales,  stiles,  and  gates,  to  secure  inclosures.  These  botes  or  estovers 
must  be  reasonable  ones :  and  such  any  tenant  or  lessee,  except  a  strict 
tenant  at  will,  may  take  off  the  land,  let  or  demised  to  him,  without 
waiting  for  any  leave,  assignment,  or  appointment  of  the  lessor,  unless  he 
be  restrained  by  special  covenant  to  the  contrary  (Co.  Litt.  41 ;  2  Bl.  Com, 
35).  A  person  having  common  of  estovers  in  a  certain  wood  of  another, 
by  view  and  delivery  of  tho  owner's  bailiff,  by  taking  estovers  without 
such  view  and  delivery  is  a  trespasser,  though  he  takes  less  than  he  was 
entitled  to  (5  Bep.  25  a).  The  rule  is  founded  on  the  obligation  upon 
tenants  of  making  necessary  repairs  {De  Salia  v.  Crossan,  1  Ball  &  B.  188). 
Where  no  wood  exists,  and  where  part  of  the  premises  demised  are  bog, 
from  which  no  other  beneficial  use  can  arise,  a  tenant  is  at  the  common 
law  in  Ireland  entitled  to  use  such  bog  for  the  purposes  of  fuel,  as  he 
would  have  been  authorized  to  use  wood,  had  there  been  any  for  a  like 
purpose  {Hotuley  v.  Jebb,  8  Ir.  C.  L.  B.  435).  Where  tenants  abuse  their 
right  of  estovers,  the  court  will  grant  an  injunction,  as  if  they  cut  turf  for 
sale  {CourUnun  y.  Ward,  1  Sch.  &  Lef .  8 ;  see  Wilao7i  v.  Bragg,  8  Bac.  Abr. 
428,  Waste  (O) ). 

Every  tenant  for  life  or  years  has  a  liberty  of  this  kind  of  common  right 
in  the  lands  which  he  holds  unless  restrained,  which  is  usual  by  particular 
covenants  or  exceptions  (2  Bl.  Com.  282).  The  right  to  estovers  may  also 
be  appendant  or  appurtenant  to  a  messuage  or  dwelling-house  by  pre- 
scription or  grant,  to  be  exercised  in  lands  not  occupied  by  the  tenant  of 
the  nouse ;  as  if  a  man  grants  estovers  to  another  for  the  repair  of  a  certain 
house,  thejr  become  appurtenant  to  that  house ;  so  that  whoever  after- 
wards acquires  it,  shall  nave  such  common  of  estovers.  This  right  may 
be  claimed  either  by  prescription  or  grant,  but  (except  in  the  case  of 
copyholders)  it  cannot  be  claimed  by  custom ;  for,  according  to  a  well- 
known  rule,  a  custom  to  take  profits  in  alieno  solo  is  bad  {Gateward's  <xise, 
6  Bep.  69 ;  Bean  v.  Bloom,  3  Wils.  456 ;  2  Sir  W.  Black.  926 ;  GrimMead 
v.  Marlowe,  4  T.  B.  717 ;  Selhy  v.  Bobinson,  2  T.  B.  758 ;  Hoakina  v.  Bobina, 
1  Vent.  123—163;  2  Saund.  320). 

A  person  having  common  of  estovers,  either  by  grant  or  prescription 
annexed  to  his  house,  may  alter  the  rooms  or  chambers,  or  build  new 
chimneys,  or  add  to  the  house  without  losing  the  right,  but  he  cannot  use 
any  of  the  estovers  in  the  parts  newlj  added  {LuttreWa  case,  4  Bep.  87  a). 
Common  of  estovers  can  only  be  claimed  by  prescription  for  an  ancient 
house  (F.  N.  B.  180;  4  Co.  86  ;  see,  however,  Arundel  v.  Steer,  Cro.  Jac. 
26) ;  but  if  it  be  pulled  down  and  another  rebuilt,  either  in  the  same  or 
another  place,  the  prescription  will  not  be  lost  {Costard  and  Wingfield^a 
caae,  Ooob.  97 ;  Coioper  v.  Andreiva,  Hob.  39).  A  person  having  common 
of  estovers  is  not  entitled  to  estovers  out  of  tmiber  which  the  owner  of  the 
soil  has  cut  down  in  part  of  the  wood,  but  he  must  t^e  his  estovers  out 
of  the  residue  (Cro.  Eliz.  820 ;  Cro.  Jac.  256).  A  person  having  common 
of  estovers  appurtenant  to  a  house  cannot  grant  the  estovers  to  another, 
reserving  the  house  to  himself,  nor  grant  the  house  to  another,  reserving 
the  estovers  to  himself ;  for  in  either  of  those  cases,  the  estovers  cannot 
be  severed  from  the  house,  because  they  must  be  spent  on  the  house 
(Plowd.  381). 

The  estovers  taken  must  be  reasonable,  and  limited  to  the  wante  of  the 
tenement  in  respect  of  which  a  man  claims  them,  upon  which  therefore 
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fliey  must  be  expended  (7  E.  4,  27 ;  12  E.  4,  8 ;  8  Bep.  64) ;  and  cannot   W  Bighti  of 
be  sold  to  be  used  elsewhere  (11  H.  6,  lib;  Pembroke's  case,  Clayt.  47)«       Common, 
A  claim  of  a  prescriptive  rigbt  to  cut  down  and  cany  away  all  tne  trees  * 

and  wood  growing  and  being  on  a  certain  close,  is  void  as  being  too 
large  {Bailey  y.  Stevens,  12  C.  B.  N.  S.  91). 

A  presGriptiye  right  in  an  individual  to  cut  and  carry  away  litter 
from  a  forest  was  established  in  De  la  Warr  v.  Miles,  17  Ch.  l)iv.  635.  As 
to  Crown  grants  of  the  right  of  lopwood  to  the  inhabitants  of  a  parish,  see 
Willingale  v.  Maiiland,  3  Eq.  103 ;  Rivers  v.  Adams,  3  Ex.  D.  361 ;  and 
Chilton  v.  London,  7  Ch.  D.  735,  ante,  p.  24. 

A  common  ofj^shery  is  a  right  of  fishing  in  common  with  otherpersons  Common  of 
in  a  stream  or  river,  &e  soil  whereof  belongs  to  a  third  person.  This  does  piBcary. 
not  differ  in  any  respect  from  any  other  right  of  common  (Salk.  637) ;  and 
trespass  will  not  lie  for  an  injury  to  it.  Common  of  fishery  may  be 
claimed  by  tenants  of  a  manor  by  custom  (Tilbury  v.  Silva,  45  Ch.  Div. 
115) ;  but  not  by  inhabitants  of  a  parish  {Bland  v.  Lipscomhe,  24  L.  J. 
Q.  B.  155  n. ;  Llvyd  v.  Jones,  6  C.  B.  81) ;  nor  by  **  dwellers  "  in  a  manor 
(AllgoodY.  Gibson,  34  L.  T.  883);  the  ground  being  that,  independently  of 
manorial  rights,  a  fishery  in  alieno  solo,  which  is  a  profit  a  prendre,  must 
be  claimed  not  by  custom  but  by  prescription  (Bland  v.  Lipscomhe,  »up,) ; 
and  a  large  and  indefinite  class  cannot  prescribe  {Tilbury  v.  Silva,  sup,) 
A  grant  of  a  **  free  fishery  "  is  prima  facie  a  grant  of  non-exclusive  fishery 
{Bloomfield  v.  Johnston,  L.  K.  8  C.  L.  68).  A  "common  fishery,"  as 
distinguished  from  a  **  common  of  fishery,"  means  a  fishery  extending  to 
all  mankind,  as  in  the  sea  {Benett  v.  Costar,  8  Taunt.  186^. 

As  to  the  various  kinds  of  fisheries,  the  only  substantial  distinction  is  Different 
between  an  exclusive  right  of  fishery  usually  called  *'  several,"  sometimes  kinds  of 
**free,"  used  as  in  **free  warren";  and  a  right  in  common  with  others  fishery, 
usually  called  common  of  fishery,  sometimes  **  free,"  used  as  in  "free 
port "  {Per  Willes,  J.,  Malcolmson  v.  O'Dea,  10  H.  L.  C.  593). 

A  several  fishery  is  when  a  person  has  an  exclusive  right  of  fishery  Several 
either  in  his  own  soil  or  in  the  soil  of  another  (1  Selw.  N.  P.  751, 13th  ed.)  fishery, 
within  particular  limits  (3  Salk.  360;  2  Salk.  637;  see  Co.  Litt.  122  a, 
n.  7 ;  B.  v.  Ellis,  1  M.  &  S.  652).  Such  a  right  is,  strictly  speaking,  the 
proper  subject  of  a  grant,  but  not  of  an  exception  or  reservation  {Doe  v. 
Loch,  2  Ad.  &  El.  743 ;  Wickham  v.  Hawker,  7  M.  &  W.  76 ;  Corker  v. 
Payne,  18  W.  R.  436 ;  see  Hamilton  v.  Musgrave,  19  W.  B.  443). 

A  several  fishery  cannot  be  appurtenant  to  a  several  pasture  {Edgar  v. 
Fishery  Commissioners,  23  L.  T.  732).  But  a  several  fishery  may  be 
appurtenant  to  a  manor  {Rogers  v.  Allen,  1  Camp.  309).  And  in  such 
a  case  will  remain  in  gross  if  the  lands  of  the  manor  are  conveyed  away 

SNeillr.  Devonshire,  8  App.  Cas.  153,  169;  Devonshire  v.  Pattinson,  20  Q. 
).  Div.  263),  unless  the  mtention  to  transfer  the  fishery  appear  in  the 
conveyance  {Tilbury  v.  Silva,  45  Ch.  Div.  98).  A  several  fishery  whether 
in  tidal  or  non-tidal  waters,  may  exist  independently  of  riparian  owner- 
ship, and  that  whether  the  owner  of  the  fishery  be  the  owner  of  the  soil 
of  the  river  {Neill  v.  Devonshire,  8  App.  Cas.  153 ;  Devonshire  v.  Pat- 
Unson,  sup.;  Smith  v.  Andrews,  1891,  2  Ch.  697),  or  not  {A.  G,  v. 
Emerson,  1891,  A.  C.  654;  Miller  v.  LiUle,  4  L.  R.  Ir.  302;  Foster  v. 
Wright,  4  C.  P.  D.  449).  A  perfect  paper  title  to  a  several  fishery  may 
not  be  absolutely  conclusive  if  there  be  evidence  of  ujser  by  others  incon- 
sistent therewith  {Blount  v.  Layard,  1891,  2  Ch.  681,  n. ;  Neill  v.  Devon- 
shire,  mp.;  Smith  v.  Andrews,  1891,  2  Ch.  678).     As  to  whether  a  right  to  .       ^ 

a  several  fishery  can  be  lost  by  abandonment,  see  Neill  v.  Devonshire,  8 
App.  Cas.  154,  170.  A  several  fishery  may  be  followed  where  the  water 
gradually  shifts  its  coxu-se  {Foster  v.  Wright,  4  C.  P.  D.  438 ;  see  Miller  v. 
LiUle,  4  L.  R.  Ir.  302) ;  but  not  where  it  leaves  the  old  coxu^  and  com- 
mences to  follow  a  new  course  which  was  always  distinguishable  from 
the  old  (^Carlisle  v.  Graham,  L.  R.  4  Ex.  361). 

A  claim  to  a  fishery  in  gross  is  not  within  the  Prescription  Act  {Shuttle- 
worth  v.  Le  Fleming,  19  C.  B.  N.  S.  687 ;  34  L.  J.  C.  P.  309). 
In  addition  to  the  above  distinction  between  common  of  fishery  and 
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a  several  fishery,  it  is  important  to  bear  in  mind  the  distinction  between 
(1)  non-tidal  waters  (which  include  that  part  of  a  river  in  which  the  water 
IS  not  salt,  and  in  ordinary  tides  is  unanected  by  tidal  influence,  Reece  v. 
Miller,  8  a  B.  D.  626) ;  and  (2)  tidal  waters. 

In  the  case  of  a  non-tidal  river  the  presumption  is  that  each  riparian 
owner  is  entitled  to  a  several  fishery  in  the  river  in  front  of  his  land  ad 
medium  filum  [Blount  v.  Layard,  1891,  2  Ch.  689,  n.)  This  is  so  even 
in  the  case  of  a  navigable  non-tidal  river  or  "king's  stream"  (/&.)l  ^^ 
of  a  river  flowing  through  a  manor  (Lam6  v.  Newhiggin,  1  C.  &  K.  649). 
It  seems,  however,  that  me  several  nshery  of  a  riparian  owner  may  ex- 
tend over  the  whole  stream  {Blount  v.  Layard,  sup,  p.  688).  As  to  fishery 
in  a  lake,  see  Brxstorv  v.  Cormicany  3  App.  Gas.  641 ;  Marshall  v.  UlleS' 
water  Co,,  3  B.  &  S.  732 ;  Johnson  v.  Bloomfitldj  I.  E.  8  C.  L.  68.  As  to 
whether  the  Crown  can  grant  a  right  of  fishing  in  a  non-tidal  river  flow- 
ing over  the  soil  of  a  subject,  see  Devonshire  v.  Pattinson,  20  Q.  B.  Div.  263. 
In  non-tidal  waters,  an  mdividual  may  acquire  a  title  by  prescription  to  a 
several  fishery  (Co.  Litt.  122  a;  Ventr.  391;  see  2  Saund.  326;  Peers  t. 
Lacy,  4  Mod.  362),  or  to  a  fishing  weir  {RoUe  v.  Whyte,  L.  R.  3  Q.  B.  286 ; 
Leconfield  v.  Lonsdale,  L.  E.  5  C.  P.  657).  The  public  cannot  have  a  right 
to  fish  in  non-tidal  waters  founded  on  custom,  prescription,  or  lost  grant 

gnith  V.  Andrews,  1891,  2  Ch.  699,  and  cases  there  quoted;  Blount y, 
yard,  lb,  689,  n.) 
Tidal  waters.  In  tidal  waters  (whether  sea  or  river),  the  right  of  fishing  ib  prima  facie 
in  the  public  {Neill  v.  Devonshire,  8  App.  Cas.  177 ;  Malcolmson  v.  O'Dea, 
10  H.  L.  C.  618).  And  this  public  rignt  extends  to  shell  fish  (as  oysters), 
as  well  as  to  floating  fish  {Bagot  v.  Orr,  2  Bos.  &  P.  472 ;  Saltash  v. 
Goodman,  7  Q.  B.  Div.  116).  The  right  to  create  a  several  fishery  in 
tidal  waters  existed  in  the  Crown  before  Magna  Charta,  and  a  several 
fishery  so  created  could  lawfully  afterwards  be  made  the  subject  of  a 
grant  by  the  Crown  to  an  individual  (Malcolmson  v.  O'Dea,  sup, ;  see  Neill 
V.  Devonshire,  8  App.  Cas.  133).  Ana  when  the  Crown  acquired  the  right 
to  such  a  fishery  oy  merger  since  Magna  Charta  it  could  re- grant  it 
(Northumberland  v.  Houghton,  L.  B.  5  Ex.  127).  Long  exclusive  enjoy- 
ment alone  may  be  ground  for  presuming  the  grant  of  such  a  fishery 
{Edgar  v.  Fishery  Commissioners,  23  L.  T.  732 ;  Mannall  v.  Fisher,  5  C. 
B.  N.  S.  856 ;  LiUU  v.  Wingfield,  8  Ir.  C.  L.  R.  279 ;  Beaman  v.  Kinsella, 
i&.  291).  So  a  several  fisheiy  in  tidal  waters  has  been  presumed  to  have 
been  granted  to  a  corporation  subject  to  a  trust  (in  the  nature  of  a  charit- 
able trust)  in  favour  of  inhabitants,  authorizing  thorn  to  dredge  for  oysters 
within  a  certain  period  annually  (Ooodman  v.  Saltash,  7  App.  Cas.  633). 
A  several  fishery  was  held  to  have  oeen  granted  to  a  corporation  in  trust 
for  the  members  thereof  {Re  Free  Fishermen  of  Faversham,  36  Ch.  Div. 
329).  There  may  be  a  several  fishery  for  oysters,  the  right  to  take  floating 
fish  remaining  in  the  public  {Rogers  v.  Allen,  1  Camp.  29).  An  individual 
may  claim  a  several  fishery  in  an  arm  of  the  sea  by  prescription  {Or ford 
V.  Richardson,  4  T.  R.  437 ;  see  Ward  v.  Cressioell,  Willes,  265 ;  CrichUm 
V.  Collery,  19  W.  R.  107).  A  grant  of  foreshore  would  not  of  itself  convey 
the  right  to  a  several  fishery  over  it  {A,  G,  v.  Emerson,  1891,  A.  C.  654 J. 
The  owner  of  a  several  fishery  over  foreshore,  whether  owner  of  the  soil 
or  not,  can  restrain  the  reclamation  of  part  of  the  foreehore  {Bridges  v. 
Hinton,  11  L.  T.  653). 

As  to  the  relation  of  the  ownership  of  a  fishery  to  the  ownership  of  the 
soil  of  the  bed,  it  is  settled  that  the  owner  of  a  several  fishery  must  be 
presumed  to  be  the  owner  of  the  soil,  whether  the  fidiery  is  in  tidal  waters 
[A,  G,  V.  Emerson,  1891,  A.  C.  649);  or  in  a  non-tidal  river  {Hoi ford  v. 
Bailey,  13  Q.  B.  426) ;  or  in  a  lake  {Marshall  v.  Ulleswaier  Co,,  3  B.  &  S. 
732).  But  the  terms  of  the  grant  may  rebut  this  presumption  {Somerset 
V.  Fogwdl,  6  B.  &  C.  886;  see  Bloomfield  v.  Johnston,  I.  K.  8  C.  L.  95, 
106;  A,  G,  V.  Emerson,  1891,  A.  C.  655).  In  the  case  of  a  grant  of  a 
** free  fishery,"  i.e.,  a  non -exclusive  right,  the  presumption  is  that  the 
soil  does  not  pass  {Bloomfield  v.  Johnston,  sup,)  For  the  ordinary  rules  as 
to  the  ownership  of  the  soil  below  water,  see  post,  p.  84.    And  as  to  when 
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the  nglits  of  lords  of  manors  depend  upon  the  ownership  of  the  soil,  see   W  Bights  of 
Orand  Union  Canal  Co,  y.  Ashhy,  6  H.  &  N.  394 ;  Clarke  v.  Mercer,  1  P.       Common. 
&  P.  492.  

As  to  weirs,  see  TfeW  v.  Hornby,  1  East,  195. 

As  to  the  relief  in  equity  in  the  case  of  common  of  fishery,  see  post,  p.  44. 

Customs  have  been  established  for  copyholders  to  take  sand  and  grayel  OoBtoms  to 
from  the  waste  of  the  manor  {Peppin  y.  Shakespeary  6  T.  B.  748 ;  Duherly  take  aand, 
y.  Page,  2  T.  E.  391 ;  see  PoHland  y.  Hill,  2  Eq.  765),  and  loam  for  the  gravel,  &o, 
repair  of  ancient  tenements  {Robertson  v.  Hartopp,  43  Oh.  Diy.   514). 
Compare  the  customs  established  for  copyholders  to  take  clay,  &c.  without 
limit  from  their  copyhold  tenements  {Saliebury  v.  Gladstone,  9  H.  L.  0. 
692;  Hanmer  y.  Chance,  4  D.  J.  &  S.  626). 

As  to  taking  materials  for  repairing  highways  from  wastes  or  commons, 
see  5  &  6  WilL  4,  c.  50,  s.  51 ;  Bylatt  v.  Marfleet,  14  M,  &  W.  233. 

The  lord  may  take  grayel  and  loam  from  the  waste,  proyided  he  does  not 
infringe  the  commoners'  rights  {Hall  v.  Byron,  4  Ch.  1).  667 ;  see  Bateson 
y.  Qreen,  5  T.  E.  411 ;  Folkard  y.  Hemmett,  5  T.  B.  417 ;  Hilton  y.  Qran- 
ville,  5  Q.  B.  730).  The  onus  of  showing  that  such  rights  are  interfered 
with  lies  on  the  commoner  {Hall  y.  Byron,  4  Oh.  D.  680 ;  Robertson  y. 
Hart(^,  43  Ch.  D.  501). 

Prima  facie  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within  Fresomptioii 
the  manor ;  and  it  is  not  essential  that  the  lord  should  show  acts  of  that  waste 
ownership  of  such  lands ;  and  eyidence  that  the  public  haye  been  used  to  land  belongs 
throw  rubbish  on  waste  lands  is  rather  eyidence  that  it  belongs  to  the  to  lord  of 
lord  than  to  any  priyate  indiyidual  {Doe  y.  Williams,  7  0.  &  P.  332).     A  manor- 
right  to  any  part  of  the  waste  may,  howeyer,  be  established-against  the 
lord  by  repeated  acts  of  ownership,  as  by  cutting  trees,  digging  turf,  and 
the  like  (Tyrwhitt  y.  Wynne,  2  B.  &  Aid.  654 ;  Barnes  y.  Mawson,  1  M. 

6  S.  77 ;  Richards  y.  Peaks,  2  B.  &  0.  918).  An  encroachment  by  a 
copyholder  on  the  waste  becomes,  at  any  rate  where  the  lord  may  by  cus- 
tom grant  the  waste  as  copyhold,  an  accretion  to  the  holding,  and  a  copy- 
hold title  is  acquired  (so  held  by  Fry,  J.,  in  -4.  G,  y.  Tomline,  5  Ch.  I). 

750;  see,  howeyer,  8,  C.  before  the  0.  A.,  16  Ch.  Div.  150J.  The  lord  Qrants  by  the 
may,  witli  the  consent  of  the  homage,  grant  part  of  the  soil  tor  buildipg,  lord, 
if  lie  has  immemoriaUy  exercised  such  right  (Folkard  y.  Hemmett,  5  T.  fi. 
41 7  j.  In  like  manner  there  may  be  a  yalid  custom  in  a  manor  within  the 
limits  of  an  ancient  forest  belonging  to  the  Crown,  for  the  lord  with  the 
assent  of  the  homage  to  grant  parcels  of  the  waste  to  be  holden  by  copy 
of  court  roll,  and  for  the  grantees  to  inclose  the  same,  and  to  hold  them 
in  seyeralty  against  the  commoners,  and  in  exclusion  of  their  rights 
{Boulcott  y.  WinmiJl,  2  Camp.  261;  see  North wich  y.  Stanway,  3  Bos.  &  P. 
846 ;  Lascelles  y.  Onflow,  2  d.  B.  D.  433).  But  without  a  custom  for  the 
purpose,  the  lord  cannot  make  a  new  grant  of  copyhold  {R,  y.  HornchurcJi, 
2  B.  &  Aid.  189 ;  R.  y.  Wilby,  2  M.  &  S.  604).  Nothing  in  4  &  6  Vict, 
c  35,  empowers  the  lord  to  grant  waste  without  the  consent  of  the  hom- 
age, wbere  such  is  the  custom  of  the  manor  (4  &  5  Vict.  c.  35,  s.  91).  A 
custom  for  the  lord  to  grant  leases  of  the  waste  of  the  manor  without 
restriction  is  bad  in  point  of  law  {Badger  y.  Ford,  3  B.  &  Aid.  153).  A 
custom  to  inclose  (eyen  as  against  a  common  right  of  turbary),  leaying 
sufficiency  of  common,  is  good ;  but  the  onus  of  proying  that  a  sufficiency 
is  left  lies  on  the  lord  {Arlett  y.  Ellis,  7  B.  &  0.  346 ;  see  Rogers  y.  Wynne, 

7  D.  &  E.  521 ;  Belts  y.  Thompson,  6  Ch.  732 ;  Robertson  y.  Hartopp,  43 
CL  D.  501). 

It  is  weU  settled,  that  encroachments  made  by  a  tenant  are  for  the  Presomption 
benefit  of  the  landlord,  unless  it  appears  clearly,  by  some  act  done  at  the  that  en- 
time  of  the  making;  of  the  encroachments,  that  the  tenant  intended  the  croachments 
encroachments  for  ms  own  benefit,  and  not  to  hold  them  as  he  held  the  by  tenant 
farm  to  which  the  encroachments  were  adjacent  {Doe  y.  Rees,  6  0.  &  P.  }^^?*jj®  *^ 
610).    This  doctrine  originated  in  those  cases  where  the  landlord  was  lord  l*^^"^'^' 
of  tne  manor,  and  tlie  tenant  encroached  upon  the  waste  (2  EU,  &  Bl.  353). 
Where  a  tenant  who  holds  under  the  lord  of  a  manor  encroaches  upon  the 
waste,  he  is  presumed  to  haye  approyed  against  the  commoners  for  the 
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pt  Bight!  of  "benefit  of  the  lord«    In  other  cases,  -when  the  power  to  encroach  is  deriyed 
CommoB.      from  l^e  occupation  of  the  premises  held  of  a  landlord,  and  the  encroach- 

= inent  is  occupied  as  if  it  was  part  of  the  holding,  then  at  the  end  of  the 

tenancy  the  presumption  as  hetween  the  landlord  and  tenant  is,  that  it  is 
part  01  the  holding,  and  it  belouge  to  the  landlord  {Doe  y,  Tidburyy  14 
C.  B.  324;  see  ^.  (7.  y.  Tomline,  15  Ch.  Div.  155).  The  encroachment 
must  be  considered  as  annexed  to  the  holding,  unless  it  clearly  apx>eiu:8 
that  the  tenant  made  it  for  his  own  benefit;  the  same  rule  preyails 
where  the  encroaclmient  is  at  a  distance.  Eyen  though  at  the  time 
of  making  the  encroachment  there  is  nothing  to  rebut  this  presump- 
tion, circumstances  may  afterwards  occur  by  which  it  may  be  seyered 
from  the  farm ;  for  instance,  if  the  tenant  conyeys  it  to  another  person, 
and  the  conyeyance  is  communicated  to  the  landlord  {Per  Parke ^  B., 
Kingsmill  y.  Millard^  11  Exch.  318,  319;  see  further  Zt«6Mm«  y.  Davies, 
L.  B.  1  C.  P.  259 ;  and  Whitmore  y.  Humphries,  L.  B.  7  0.  P.  1). 
Such  presumption  may  be  rebutted  by  the  special  circimistances  of  the 
case  {Berney  y.  Bickmore^  8  L.  T.  353).  The  presumption  was  held  to 
preyad  where  the  landlord  was  not  lord  of  the  waste  {Doe  y.  Jones,  15  M. 
&  W.  380),  and  was  not  rebutted  by  the  fact  that  the  encroachment  was 
separated  from  the  tenant's  holding  by  a  road  {Andrews  y.  Ilailes,  2  Ell. 
&m,  349).  The  presumption  in  fayour  of  the  landlord  only  preyails  as 
against  the  tenant,  and  not  as  against  the  rights  of  a  third  party  {Doe  y. 
Masseyf  17  Q.  B.  373).  This  presimiption  does  not  apply  where  the 
tenant  is  in  occupation  of  the  waste  land  before  entering  upon  his  tenancy 
"  {Dixon  y.  Baty,  14  W.  B.  836). 

Bight  to  By  the  Statute  of  Merton  (20  Hen.  3,  c.  4),  and  by  subsequent  statutes 

approye.  (29  Geo.  2,  c.  36,  and  31  Geo.  2,  c.  41),  the  lord  of  a  manor  may  inclose  so 

much  of  the  common  as  he  pleases,  for  tillage,  or  wood  ground,  proyided 
he  leayes  common  sufficient  for  such  as  ai*e  entitled  to  rights  of  common. 
This  inclosure,  when  justifiable,  is  called  in  law  "  aj^prov/w^r,"  an  ancient 
expression  signifying  the  same  as  **  improving  "  (2  Bl.  Com.  34).  The 
statutory  right  to  approve  applies  as  against  common  appurtenant  of 
pasture  {Rohinson  y.  DuJeep  Singh^  1 1  Ch,  D.  798) ;  but  there  can  be  no 
approyement  against  tenants  of  a  manor  who  have  a  nght  to  dig  gravel 
on  the  waste,  and  to  take  estovers  {Duherley  y.  Page^  2  T.  B.  391 ;  Grant 
y.  Gunnery  1  Taunt.  435 ;  Shakespear  y.  Peppin,  6  T.  B.  741).  The  statute 
does  not  authorize  the  lord  to  approve  as  against  common  of  turbary  or 
estovers ;  but  such  a  right  may  exist  by  custom  {Lascelles  y.  Onshw,  2  Q. 
B.  D.  451 ;  Clarkson  v.  IVoodhouse,  5  T.  B.  412,  n. ;  Baieson  y.  Green,  5 
T.  B.  411 ;  Place  v.  Jackson,  4  D.  &  B.  318;  2  Atk.  189).  There  can  be 
no  inclosure  under  29  Geo.  2,  c.  36,  as  against  persons  entitled  to  the 
underwood  on  the  waste  {NichoIIs  y.  Mitford,  20  Ch.  D.  380).  A  custom 
for  tenants  to  approve  by  the  lord's  consent,  and  by  presentment  of  the 
homage  of  the  court  baron,  does  not  restrain  the  lord  s  rierht  to  approve  (2 
T.  B.  392,  n.)  o  i-i-         v 

An  owner  pur  autre  vie  of  a  common  may  approve  under  the  statute 
{Patrick  v.  Stuhhs,  9  M.  &  W.  830).  A  person  seised  in  fee  of  part  of  the 
waste,  although  he  be  not  lord,  may  approve  without  the  consent  of  the 
homage,  provided  he  leaves  a  sufficiency  of  common  for  the  tenants  of 
the  manor  {Glover  y.  Lane,  3  T.  B.  445], 

Where  a  lord  approves,  the  onus  of  showiDg  that  sufficient  waste  is 
left  for  the  commoners  lies  on  the  lord  {Betts  y.  Thompson,  6  Ch.  732). 
The  question  of  sufficiency  depends,  not  on  the  average  number  of 
sheep  commoners  have  in  fact  turned  out,  but  on  the  number  they  are 
entitled  to  turn  out  (RoherUon  y.  Hartopp,  43  Ch.  Div.  484,  see  p.  518, 
where  the  0.  A.  treat  as  doubtful  the  decisions  in  Lake  y.  Plaxton,  10 
Exch.  196,  and  Lascelles  v.  Qjislow,  2  Q.  B.  D.  433). 

The  greater  part  of  the  commons  in  England  have  been  inclosed  imder 
local  acts  of  parUament.  The  41  Geo.  3,  c.  109,  caUed  the  General  In- 
closure Act,  consolidated  certain  provisions  which  had  usually  been  in- 
serted m  acts  of  inclosure,  and  facilitated  the  mode  of  proving  the 
several  facte  usually  required  on  the  passing  of  such  acte.     The  1  & 
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2  Geo.  4,  c.  23,  amended  the  law  reepecting  the  indosure  of  open  fields,    of  Bights  of 
Qominon,  and  waste  lands  in  England.    Tne  3  &  4  Will.  4,  c.  87,  re-       Common. 

medied  defects  in  titles  to  real  property  allotted  under  indosure  acts,  

in  consequence  of  the  award  not  haying  been  enrolled,  or  not  haying 
been   enrolled   within  the  time  limited  by  the  seyeral  indosure  acts, 
and  authorized  the  appointment  of  new  commissioners  where  the  same 
should  haye  been  omitted,    further  fadlities  for  the  indosure  of  open 
and  common,   arable,  meadow  and  pasture  lands  and  fields  in  Eng- 
land and  Wales  were  given  by  stat.  6  &  7  Will.  4,  c.  115;  3  &  4  Vict.  o.  31. 
By  8  &  9  Vict.  c.  118,  the  superintendence  of  applications  for  the  inclo-   Indosure 
sure  of  lands  and  the  carrying  the  same  into  operation  was  entrusted  to  commis- 
the  first  commissioner  of  woods  and  forests,  and  two  other  commissioners,  aioners. 
who  were  styled  **  The  Indosure  Commissioners  for  England  and  Wales." 
The  powers  and  duties  of  these  commissioners  are  now  vested  in  t^e 
Board  of  Agriculture  (52  &  53  Vict.  c.  30).    The  principal  act  has  been 
amended  by  many  recent  acts ;  see  the  acts  given  in  the  schedule  to  39  & 
40  Vict.  c.  56. 

29  &  30  Vict.  c.  122,  amended  and  extended  by  32  &  33  Vict.  c.  107, 
provides  for  the  improvement,  protection  and  management  of  commons 
near  the  metropolis. 

Under  the  act  8  &  9  Vict.  c.  118,  gavelkind  lands  in  Kent  may  be  ex- 
dianged  for  lands  in  Middlesex  held  in  common  socage  {Minet  v.  LemaUy 
7D.M.  &G.  340). 

Where  by  an  agreement  between  the  lord  of  the  manor  and  the  copy- 
holders, the  waste  lands  are  allotted  and  indosed,  the  allotments  taken  by 
the  copyholders  are  of  freehold  tenure  {Paine  v.  Ryder,  24  Beav.  151 ; 
Doe  V.  Davidson,  4  M.  &  S.  175). 

Where,  under  an  indosure  act,  the  waste  lands  of  a  manor  are  directed 
to  be  allotted  in  certain  proportions,  the  freehold  of  such  part  of  the  lands 
as  are  not  portioned  out  in  the  award  remains  in  the  lord  of  the  manor 
[Packe  V.  Mee,  9  W.  R.  335).  See  further,  as  to  indosure,  Cooke  on 
Inclosures,  4th  ed. 

The  interest  which  a  commoner  has  in  the  common  is,  in  the  legal  Interest  of  the 
phrase,  to  eat  the  grass  with  the  mouths  of  his  cattle.  He  must  not  commoner, 
meddle  at  dXl  with  &e  soil,  nor  with  its  fruit  and  produce,  even  though  it 
may  eventually  improve  and  meliorate  the  common  (1  Boll.  Abr.  406, 
pi.  10 ;  12  H.  8, 2  a ;  Harcourfs  case).  Therefore  he  cannot  cut  the  grass, 
wood,  bushes,  fern,  or  other  thing,  growing  on  the  common ;  nor  can  he 
cut  the  molehills,  or  make  fishponds  there  (12  H.  8,  2a;  per  Brooke,  J., 
2  Leon.  202;  Godb.  182,  pi.  258;  Anon.,  Bridg.  10;  Samhorny,  Harilo, 

2  Bui.  116;  CarHll  v.  Pack,  1  Sid.  251).  If  the  lord  plant  trees  on  the 
common,  and  the  commoner  thereby  cannot  have  his  common  so  bene- 
ficially as  he  ought,  he  cannot  cut  them  down,  for  they  are  part  of  the  soil 
itself,  being  the  fruit  and  produce  of  the  soil,  but  he  must  bring  an  action 
(6  T.  E.  483 ;  Sadgrove  v,  Kirhy,  1  Bos,  &  P.  13).  So  if  the  lord's  rabbits 
on  a  common  increase  so  much  that  there  is  not  a  sufficiency  of  common 
left,  a  commoner  cannot  fill  up  the  coney-burrows  {Cooper  v.  Marshall,  1 
Burr.  259;  S,  C,  2  Wils.  61 ;  1  EoU.  Abr.  405,  pi.  3).  Much  less  can  a 
commoner  kill  the  rabbits  to  prevent  their  increase,  to  the  prejudice  of  the 
common  {Hodaon  v.  Orissell,  1  Eoll.  Abr.  405,  pi.  1,2;  Cro.  Jac.  195 ; 
YeL  104;  8.  C,  dted  1  Lutw.  108;  2  Loon.  203;  see  1  Wms.  Saund. 
353  n. ;  Robertson  v.  Hartopp,  43  Ch.  D.  501). 

By  iiie  conveyance  of  the  lands  to  which  either  common  appendant  or  By  what 
appurtenant  is  annexed,  the  right  of  common  will  pass  {Solme  v.  Bullock,  words  a  right 

3  Lev.  165 ;  Sacheverell  v.  Porter,  Cro.  Car.  482 ;  Drury  v.  Kent,  Cro.  Jac.  of  common 
14).    Where  common  has  been  extinguished  by  union  of  ownership,  and  ^^  P*^' 
a  grant  is  made  of  the  land,  to  which,  before  the  extinguishment,  the 

right  of  common  was  attached,  and  the  words  **  appertaining"  and 
'*  belonging*'  only  are  used,  the  right  will  not  pass.  But  if  the  words 
** or  Hierewith  used  or  enjoyed"  are  inserted,  they  would  be  sufficient  to 
revive  the  right  {Clements  v.  Lambert,  I  Taunt.  205 ;  Morris  v.  Eggington, 
3  Taunt.  24 ;  Barlow  v.  Rhodes,  1  C.  &  M.  448 ;  Wardle  v.  Brocklehuret, 
EIL  &  EU.  1058).    Now,  by  Cony.  Act,  1881,  s.  6,  a  conveyance  of  land 
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common. 


Of  Bightf  of   includes  all  commons  appertaining  or  reputed  to  appertain  to  the  land 
Conuaon.       or  any  part  thereof,  or  at  the  time  of  the  conveyance  demised,  occu- 

■ pied,  or  enjoyed  with,  or  reputed  or  known  as,  jjart  or  parcel  of  or 

appurtenant  to  the  land.  The  effect  of  an  enfranchisement  of  copyholds 
bemg  to  extinguish  all  rights  and  privileges  annexed  to  the  copyholder's 
estate  as  such,  if  a  copyholder  has  a  right  of  common,  and  his  copyhold 
is  enfranchised,  the  common  is  gone,  since  the  copyhold  tenure  has 
ceased :  and  the  right  of  common  will  not  pass  by  the  word  "  appur- 
tenances" in  the  deed  of  enfranchisement  (Moore,  667;  Oro.  Jac.  2d3; 
2  Ld.  Eaym.  1225 ;  Salk.  170,  364) ;  but  must  be  made  by  express  grant 
(Moore,  667 ;  Cro.  Eliz.  670).  General  words  in  a  conveyance  by  the 
lord  were  held  not  to  re-create  righte  of  common  {Hall  v.  Bi/roti^ 
4  Ch.  D,  667).  Where,  however,  a  copyhold  tenement,  to  which  a 
right  of  common  was  originally  appendant,  having  vested  in  the  lord 
by  forfeiture,  was  granted  by  hmi  as  copyhold,  with  the  appurtenances ; 
it  was  held,  that  having  always  continued  demisable  while  in  the  hands 
of  the  lord,  it  was  a  customary  tenement,  and  as  such  was  still  en- 
titled to  a  right  of  common  (^Badger  v.  Ford,  3  B.  &  Aid.  163).  And  a 
copyholder,  who  has  common  m  a  waste,  without  the  manor  of  which  his 
copyhold  is  parcel,  has  it  as  annexed  to  the  land,  and  not  to  his  customary 
estate ;  such  common  is  not  extinct  by  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  re-grant.  And  after  enfranchisement,  the 
feoffee  must,  previous  to  the  stet.  2  &  3  Will.  4,  c.  71,  have  prescribed  in 
a  que  estate  of  nis  lord  for  himself  and  his  customary  tenants  till  the  time 
of  the  enfranchisement,  and  since  that  time  for  the  feoffee  and  his  heirs, 
as  appurtenant  to  the  enfranchised  tenement  {Barvnck  v.  Matthews ^  5 
Taunt.  365). 

A  right  of  common  may  be  extinguished  by  a  release,  by  unity  of  pos- 
session of  the  land,  by  severance,  or  by  the  enfranchisement  of  a  copy- 
hold. If  the  commoner  releases  part  of  the  common,  it  will  operate  as 
an  extinguishment  of  the  whole,  because  the  right  is  entire  throughout 
the  whole  land,  therefore  a  release  of  part  is  a  release  of  the  whole 
{Rotherham  v.  Green,  Cro.  Eliz.  693 ;  1  Show.  360 ;  Johnson  v.  Barnes, 
L.  E.  8  C.  P.  527).  Common  appendant  and  apjjurtenant  become  extin- 
guished by  unity  of  possession  oi  the  land  to  which  the  right  of  common 
was  annexed  with  the  land  in  which  the  common  was.  But  it  is  neces- 
sary that  the  party  should  have  an  estate  equal  in  duration,  quality,  and 
other  circumstances  of  right,  in  the  tenements  m  respect  of  which  the 
common  is  claimed,  and  in  the  premises  over  which  the  right  was  claimed 
(i?.  V.  Hermitage,  Carth.  239 ;  Bradshaw  v.  Eyr,  Cro.  Eliz.  570 ;  4  Eep. 
38  a ;  see  Lloyd  v.  Powis,  4  El.  &  Bl.  485).  Common  appendant  or  ap- 
purtenant for  cattle  levant  and  couchant  may  also  be  extinguished  by 
severance.  As  where  a  person,  having  common  of  this  kind  annexed  to 
a  messuage  or  tenement,  conveys  the  messuage  or  tenement,  excepting 
the  common,  the  common  is  extinguished  (1  Soil.  Abr.  401).  Where  a 
right  of  common  is  annexed  to  a  copyhold,  and  the  lord  grante  the  land 
to  the  copyholder  and  his  heirs,  with  the  appurtenances,  the  common  is 
extinguished,  because  it  was  annexed  to  the  customary  estete,  which 
being  converted  into  a  freehold,  the  right  of  common  is  gone  {Marsham 
^  '  Vi  '  ^diM/l  7*  Hunter,  Cro.  Jac.  253;  Gilb.  Ten.  224).  But  there  may  be  words 
»  ^^  ^*^'\>  '**amounting  to  a  re-grant  of  common  (Doidge  v.  Carpenter,  6  M.  &  S.  49). 
I'i  IjJ^QJL. ^YL  ^,ii4*<'>i Equity  will,  under  certain  circumstances,  decree  the  continuance  of  com- 
•>'<rf  .tiJtJla^WX'j^™®^'  where  it  would  be  extinct  at  law  {Styant  v.  Staker,  2  Vem.  250; 

J    .^If^^^  ^  f"     Tii^    III  case  of  the  enfranchisement  of  copyholds,  under  the  statutes  4  &  5 
■^KW^tv  (uKcx^r^xsAkUy^^^^  ^  g.^  g  g^^  ^^^  ^g  ^  ^g  y.^^^  ^  g^^  ^^  ^^^  .^  .g  provided  that  co^jy- 

\iW\jL,}-y-    -^'■•'-*^'  I^qI^j  lands  when  enfranchised  are  to  become  freehold,  subject  to  the 
^   '  '  payment  of  the  consideration  for  the  enfranchisement ;  but  it  is  provided 

that  nothing  contained  in  those  acts  shall  operate  to  deprive  any  tenant 
of  any  commonable  right  to  which  he  may  be  entitled  in  respect  of  such 
lands,  but  such  right  snail  continue  attached  thereto,  notwitibstanding  the 
same  shall  become  freehold. 
As  to  the  extinguishment  of  a  right  of  common  appurtenant  for  cattle 
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lerant  and  oonchant  by  alteration  in  the  dominant  tenement,  see  Cart  y.    Of  Bights  of 
Lamberi  (L.  E.  1  Ex.  168 ;  ante,  p.  33).  Oenuum. 

The  usual  remedy  adopted  hy  oommoners  for  an  injury  to  the  right  of  _^     — T — 


common  is  an  action  for  a  disturbance  of  the  riffht  of  common,  which  ff^^^  '^ 


but  the  smallest  injury  is  sumcient,  as  that  of  taking  away  the  manure 
which  was  dropped  on  the  common  by  the  cattle  {Findar  y.  Wadeworih^ 
2  East,  154;  see  cases  cited  in  Marzetli  y.  Willianu,  1  B.  &  Ad.  426; 
Blofieid  y.  Fatfne,  4  B.  &  Ad.  410;  and  Beadsworth  y.  Torkingtm,  1  Q.  B. 
782). 

If  one  of  the  commoners  surcharges  the  common,  that  is,  puts  more 
cattle  into  the  common  than  he  is  entitled  to  do,  the  commoner  who  is 
injured  may  maintain  an  action  against  the  other  for  a  surcharge,  not- 
withstanding he  has  himself  been  guilty  of  a  surcharge  {Ilobaon  y. 
Todd,  4  T.  B.  71 ;  see  Bowen  y.  Jenfcina,  6  Ad.  &  Ell.  911 ;  Atkinson  y. 
Teesdahy  2  W.  Bl.  817 ;  Cheennan  y.  Hardham,  1  B.  &  Aid.  706).  In  case 
for  a  surcharge  of  common,  the  plaintiff  need  not  show  that  he  was  exer- 
daing  his  ri^nt  of  common  at  the  time  of  the  surcharge,  but  only  that  he 
could  not  enjoy  his  common  so  beneficially  as  he  ought  ( Wells  y.  Wailing, 
2  W.  Bl.  1233).  One  commoner  cannot  distrain  the  cattle  of  another 
commoner,  because  they  come  on  the  commonable  land  by  colour  of  right 
[Hall  y.  Harding,  4  Burr.  2426).  This  principle  applies  to  common  pur 
cause  de  vicinage,  as  well  as  to  common  appurtenant  [Cape  y.  Scott,  L.  B. 
9  Q.  B.  269).  As  to  the  right  of  distress  for  a  surcharge,  see  further 
1  Wms.  Saund.  630,  edit.  1871. 

An  action  of  trespass  will  lie  by  one  tenant  in  common  against  another, 
and  also  against  his  licensee,  for  making  holes  in  the  common,  and  for 
digging  and  taking  turves  away,  when  those  acts  are  not  done  in  the 
exercise  of  a  rignt  of  common.  But  the  plaintiff  will  recover  such 
damages  only  as  are  proportionate  to  his  interest  ( Wilkirhson  y.  Uaygarth, 
16  L.  J.  Q.  B.  103).  An  owner  seised  in  fee  of  a  dose,  upon  which  the 
buigesses  of  a  borough  had  a  right  during  a  certain  portion  of  the  year  to 
depasture  their  cattle,  and  haying  during  that  period  exclusive  possession 
of  the  close,  may  maintain  an  action  of  trespass  a^nst  a  ])arty  who, 
during  that  period,  commits  a  trespass  in  the  subsoil  by  digging  holes ; 
but  not  aeainst  one  who,  during  that  period,  merely  rides  over  the  close 
(Cox  y.  oTue,  6  0.  B.  533).  As  to  pleading  in  an  action  of  trespass  against 
several  daaming  a  right  of  common,  see  Church  y.  Wright,  15  0.  B.  N.  S. 
750 ;  Davies  y.  Williams,  16  Q.  B.  543. 

Before  the  stat.  3  &  4  WHl.  4,  c.  27,  the  commoner  was  barred  of  his 
light  of  entry  and  ejectment,  by  having  acquiesced  in  the  inclosiure  of 
'^ari  of  a  common  for  more  than  twenty  yeai*s,  and  his  remedy  was  by 
writ  of  assize  of  common.  The  lord  was  not  conclusively  barred  of  his 
remedy  to  recover  common  lands  which  had  been  inclosed  imtil  the  lapse 
of  sixty  years,  within  which  time  he  might  recover  the  lands  by  a  real 
action  {Edwards  y,  M^Leay,  Cooper,  0.  0.  318;  Hawke  y.  Bacon,  2 
Taunt  155;  Creach  y.  Wilmot,  Id.  159;  see  2  Smith's  L.  C.  799, 
9th  ed.)  Writs  of  assize  have  been  abolished  by  3  &  4  Will.  4,  c.  27, 
8.  36,  post. 

It  is  the  policy  of  the  law  not  to  allow  commoners  to  abate  except  in  a  Abatement, 
few  cases.  The  abator  is  a  judg;e  in  his  own  cause,  which  ought  seldom 
to  be  permitted,  whereas  an  action  will  best  ascertain  the  just  measure  of 
the  damages  he  has  sustained.  The  cases  where  the  law  allows  an  abate- 
ment by  a  commoner  are  where  the  acts  of  the  lord  are  directly  contrary 
to  the  nature  of  the  common.  For  by  the  grant  of  it,  the  grantor  gives 
everything  which  is  incident  to  the  enjoyment  of  the  grant,  such  as  free 
ingress,  egress,  Ac.  Therefore,  if  the  lord  erect  a  wall,  gate,  hedge  or 
fence  around  the  common,  to  prevent  the  commoner's  cattle  from  going 
into  the  common,  the  commoner  may  abate  the  erection,  because  it  is 
inconsistent  with  the  terms  of  the  grant  (2  Boll.  Abr.  145,  (W.)  pi.  2 ; 
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Of  Bighto  of    Cooper  v.  Ma/rshaU,  1  Burr.  259 ;  Sadgrove  v.  Kirhy,  6  T.  E.  486).    The 
Common.       power  of  abatement  in  this  case  seems  analogous  to  other  cases  where  the 
acts  done  are  inconsistent  with  the  terms  of  me  grant ;  and  if  the  grantor 
of  a  way,  &c.,  stops  it  up,  the  grantee  may  abate  the  erection. 

A  commoner  may  pull  down  a  house  wrongfully  erected  upon  the 
common,  if  necessary  for  the  exercise  of  his  right,  unless  persons  are  in 
it  at  the  time  {Perry  v.  Fifzhowe,  8  Q.  B.  757 ;  Jones  v.  JoneSy  IH.  &  C.  1 ;  see 
Harvey  v.  Bridges,  1  Exch.  261).  And  may  do  so  even  where  persons  are 
in  the  house  at  the  time,  after  notice  and  request  to  the  occupier  to  remove 
it  {Davies  v.  WiUiamSy  16  Q.  B.  543;  see  Lane  v.  Capsey,  1891,  3  Ch. 
41 1 ).  If  a  mere  stranger  erect  a  building  upon  land  belonging  to  another, 
tiie  owner  of  the  land  is  justified  in  pulling  down  the  building,  although 
the  intruder  is  at  the  time  in  the  building  {Barking  v.  Read^  19  L.  J. 
a  B.  291). 

So  where  the  commoner  is  deprived  of  part  of  his  common  by  the  erec- 
tion of  a  wall,  gate  or  hedge  upon  the  common  itself,  it  seems  ho  may 
abate  the  erection,  for  it  deprives  him  of  his  common,  and  forms  no  part 
of  the  soil  of  the  common,  and  by  such  abatement  the  commoner  does  not 
at  all  meddle  with  the  soil  {Mason  v.  Cofsar,  2  Mod.  65 ;  2  Inst.  88 ;  Litt. 
Eep.  38).  And  yet,  as  the  lord  may  approve,  leaving  a  sufficiency  of 
common,  the  commoner  acts  at  the  peril  of  being  punished  in  an  action  of 
trespass,  provided  the  lord  has  left  a  sufficiency  of  common.  When  a  part 
and  not  the  whole  of  a  common  had  been  inclosed,  a  commoner  in  assert- 
ing his  right  of  common  may  throw  down  the  whole  of  the  hedge  erected 
on  the  common  {Arhit  v.  EUis,  7  B.  &  0.  346 ;  9  B.  &  C.  671 ;  bqq  Robert- 
son V.  Hartoppt  43  Ch.  D.  496).  But  where  a  hedge  or  erection  is  made 
upon  other  land,  which  is  no  part  of  the  common,  but  surrounds  the 
common,  the  commoner  can  only  abate  so  much  of  the  erection  as  to  make 
a  way  for  his  cattle  to  go  into  the  common  (15  Hen.  7,  10  b,  pi.  18;  29 
Edw.  3,  6 ;  2  Inst.  88  ;  Mason  v.  Caesar ,  2  Mod.  65  ;  see  1  Wms.  Saund. 
353,  a).  If  the  lord  of  a  manor  plant  trees  upon  a  common,  a  commoner 
has  no  right  to  cut  them  down ;  his  remedy  is  only  by  an  action  (6  T.  B. 
483). 

Before  the  Jud.  Acts,  it  was  held  that  where  there  had  been  jjossession 
of  a  fishery  for  a  considerable  length  of  time,  a  pei^on  claiming  a  sole 
right  to  it  might  bring  a  bill  to  be  quieted  in  the  possession  of  it,  though 
he  had  not  established  his  right  at  law  ( York  v.  Filkington,  1  Atk.  282). 
And  if  the  persons  who  disputed  the  right  were  numerous,  so  that  it  could 
not  be  determined  in  one  action  at  law,  the  party  claiming  an  exclusive 
right  might  ^o  to  a  court  of  equity  first,  which  would  direct  an  issue  for 
settling  me  light,  as  in  disputes  between  the  lords  of  manors  and  their 
tenants,  or  the  tenants  of  different  manors  {Ten ham  v.  Herbert,  2  Atk. 
483).  I3ut  if  the  question  about  a  right  of  fishing  arose  between  two  lords 
of  manors,  neither  of  them  could  go  into  equity  for  relief  until  the  right 
had  been  established  at  law  {lb, ;  Whitchurch  v.  Hyde,  Id.  391 ;  Welby  v. 
Rutland,  6  Br.  P.  C.  575;  see  1  Br.  C.  C.  40,  572). 

An  action  may  be  brought  in  the  Chancery  Division  against  the  lord  by 
one  copyholder,  on  behalf  of  himself  and  the  other  copyholders,  to  have 
their  rights  of  common  ascertained:  but  one  copyholder  not  suing  on 
behalf  of  all  cannot  maintain  such  an  action  {Phillips  v.  Hudson,  2  Ch. 
243).  An  action  for  the  purpose  of  establishing  a  right  of  common  over  the 
wastes  of  a  manor  may  be  maintained  by  a  copyhold  and  freehold  tenant  of 
the  manor  on  behalf  of  himself  and  all  other  copyhold  and  freehold  tenants 
{Smith  Y.Brownloiv,  9  Eq.  241;  Robertson  v.  Hartopp,  43  Ch.  D.  484);  and  by 
one  freehold  tenant  of  a  manor  on  behalf  of  himself  and  all  other  freehold 
tenants  {Warrick  v.  Queeii^s  College,  6  Ch.  716;  Bettsy.  Thompson,  6  Ch. 
732).  An  action  for  the  pui-pose  of  establishing  a  right  of  common  over 
the  wastes  of  a  forest  may  be  maintained  by  an  owner  and  occupier  of 
land  within  the  forest  on  behalf  of  all  the  owners  and  occupiers  {Commrs. 
of  Sewers  v.  Qlasse,  7  Ch,  456).  The  decree  in  such  an  action  is  given  (19 
Eq.  164). 

As  to  production  of  documents  in  a  suit  instituted  to  establish  a  right 
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of  oonunon,  see  Mind  v.  Morgan,  11  Eq.  284 ;  Warrick  v.  Queen's  College,  W  Bighti  of 

3  Eq.  683.  Commoa. 

Afl  to  the  law  of  common  in  general,  see  Bao.  Abr.  Common ;  Com.  ' 
Dig.  Common;   Cruise's  Dig.   tit.   XXIII. ;   Woolrych  on   Rights   of 
Common,  2nd  ed. 


(3.)  OF  THE  PRESUMPTION  OP  GRANTS  OF  EASEMENTS ; 

AND  OF  LICENCES. 

For  a  long  series  of  years  prior  to  the  passing  of  the  act  2  &  3  Will.  4,  Presumption 
c.  71,  judges  have  been  in  the  habit,  for  the  furtherance  of  justice,  and  *t  common 
for  the  sake  of  peace,  to  leave  it  to  juries  to  presume  a  grant  from  a  long  ^^  o^  grant 
exercise  of  an  incorporeal  right,  adopting  the  period  of  twenty  years,  by  ^f  incorporeal 
analogy  to  the  Statute  of  Limitations,  21  Jac.  1,  c.  16  (Ilolcro/t  v.  Heel,  1  "?^^  ™™ 
Bos.  &  P.  460 ;  2  Saund.  175  a ;  Campbell  v.  JVihon,  3  East,  294 ;  Read  v.  ®^®T^»^ 
Brookman,  8  T.  R.  151 ;  Cowp.   110;  Jliilanj  v.   Waller,   12  Vos.   266).  y^J^^*^®^^^ 
Such  presumption  did  not  always  proceed  on  a  belief  that  the  thing 
presumed  had  actually  taken  place,  out,  as  said  by  a  learned  author  (2 
Stark,  on  Ev.  669),  **  a  technical  efficacy  was  given  to  the  evidence  of  pos- 
session beyond  its  simple  and  natural  force  and  operation ;  and  though  in 
liieory  it  was  mere  presumptive  evidence,  in  practice  and  effect  it  was  a 
bar."    The  act  2  &  3  Will.  4,  c.  71,  is  intended  to  make  that  possession  a 
bar  or  title  of  itself,  which  was  so  before  only  by  the  intervention  of  a  jury 
{Bright  v.  Walker,  1  C.  M.  &  R.  217  ;  see  ante,  p.  8). 

A  presumption  of  a  grant  is  raised  upon  the  general  principle,  that  what 
has  been  done  should  be  presumed  to  be  rightlj'^  done;  ex  diuturnitate 
temports  omnia  presumuntur  solemniter  esse  acta  (Co.  Litt.  6  b).  In  apply- 
ing this  principle  to  a  right  of  way,  if  it  be  found  that  the  act  has  been 
often  repeated,  with  the  knowledge  of  the  persons  acting  upon  an  adverse 
right,  it  affords  a  strong  presumption  in  favour  of  the  right  so  exercised. 
The  same  principle  is  applied  to  presumption  in  the  case  of  light  or  of 
flowing  water  fS  B.  &  C.  621,  622).  If  there  has  been  an  uninterrupted 
possession  of  light,  water,  or  any;  other  easement  for  twenty  years,  it 
affords  a  ground  for  presuming  a  right  by  grant,  covenant  or  otherwise, 
according  to  the  nature  of  the  easement,  and  if  there  is  nothing  to  rebut 
the  presumption,  a  jury  may  be  directed  to  act  upon  it  ( Yard  v.  Ford,  2 
Wms.  Saund.  n.  (2) ;  Cross  v.  Lewis,  2  B.  &  C.  686 ;  Livett  v.  Wilson,  3 
Bing.  115;  see  Williams  v.  Morland,  2  B.  &  C.  914,  and  the  cases  there 
cited).  The  rule  was  subject  to  this  qualiiication,  that  the  possession 
was  with  the  acquiescence  of  him  who  was  seised  of  an  estate  of  inherit- 
ance ;  for  a  tenant  for  life  or  years  has  no  power  to  erant  any  such  right 
for  a  longer  period  than  during  the  continuance  of  nis  particular  osteite 
(2  Wms.  Saund.  174,  n.  (2);  Danid  t.  North,  11  East,  372;  Barker  v. 
Richardson,  4  B.  &  Aid.  579 ;  Wood  v.  Veal,  5  B.  &  Aid.  454).  But  if  the 
easement  existed  previously  to  the  commencement  of  the  tenancy,  the 
fact  of  the  premises  having  since  been  for  a  long  period  in  the  possession 
of  a  tenant  will  not  defeat  the  presumption  of  a  grant  {Cross  v.  Lewis, 
2B.&  0.686). 

A  grant  of  mines  will  not  be  presumed  against  an  express  reservation 
of  them,  although  the  owner  had  allowed  the  person  in  possession  of  the 
suiiace  to  expend  money  in  working  them  {Norway  v.  Rowe,  19  Ves.  156)1 
The  production  of  an  express  grant  of  the  right  to  hold  a  market  on 
Thursdays  and  Saturdays,  precluded  the  presumption  of  a  lost  grant  of  a 
rigbt  to  hold  the  market  on  other  days  (A»  G,  v.  Hotter,  14  Q.  B,  Div.   v>'^'' 

245).  .  .'  . 

In  order  to  obviate  the  difficulty  of  proving  an  immemorial  usage,  it  Pleading  a 
formerly  became  a  practice  to  plead  a  right  of  way  by  what  was  termed  a  non^existrng 
non-existing  grant  {Blewitt  v.  Tregonning,  3  Ad.  &  Ell.  554) ;  that  is,  a  grant.  * 

feign<^  grant  by  deed  (supposed  to  be  lost)  from  a  former,  u-eeholder  ol 
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the  land,  in  or  upon  whicli  the  easement  '^as  exercisable,  to  a  former 
freeholder  of  the  tenements  in  respect  of  which  it  was  claimed,  but  it  was 
necessary  that  the  names  of  the  x)arties  to,  and  the  date  of,  such  supposed 
grant  should  be  stated  (Hendy  y.  Stephenson^  10  East,  55) ;  but  profert  of 
the  deed  was  excused  ii  it  was  avoired  that  the  deed  hiad  been  lost  bv 
time  and  accident  {Bead  y.  Brookman,  3  T.  B.  151 ;  see  further  as  to  such 
pleas,  LiveU  y.  Wilson^  3  Bing.  115 ;  Doe  y.  Bead,  5  B.  &  Aid.  232 ;  Cow- 
CishamY.  Chealyn^  1  Or.  &  Jerv.  48;  Chitty,  PI.  597,  6th  edit.;  Mounsey 
V.  Ismayy  3  H.  &  0.  486;  Bryant  v.  Foot,  L.  B.  2  Q.  B.  181). 

The  doctrine  of  presuming  a  lost  grant  was  recognised  by  Lord  Black- 
hum  in  Angus  y.  Dalton  (6  Apj).  Gas.  811 ;  see  Bass  y.  Gregory,  25  Q.  B.  D, 
484).  The  growth  of  the  doctrine  was  traced  in  the  same  case  when  before 
the  Queen's  Bench  by  Cockhurn,  0.  J.  (3  Q.  B.  D.  103  et  seq,),  who  treated 
it  as  a  presumption  liable  to  be  rebuttea  by  eyidence.  The  question  what 
eyidenoe  is  acunissible  for  this  purpose  was  considered  in  the  same  ease 
by  the  Court  of  Appeal  (4  Q.  B.  Diy.  162) ;  Thesiger  and  Cotton,  Ij.  JJ., 
holding  that  the  presumption  could  not  be  rebutted  by  mere  proof  that  no 
grant  was  in  fact  made  (4  Q.  B.  Diy.  172,  186) ;  Brett,  L.  J.,  holding  that 
such  eyidenoe  would  be  admissible  (4  Q.  B.  Diy.  201 ;  see  opinion  of 
Bowen,  J.,  on  this  point,  6  App.  Gas.  783).  As  to  the  application  of  the 
doctrine  to  the  case  of  a  faculty,  see  HalUday  y.  Phillips,  23  Q.  B. 
Diy.  48. 

There  is  nothing  in  the  act  2  &  3  Will.  4,  c.  71,  to  interfere  with  a  olaim 
of  a  right  of  way  or  other  easement  by  express  grant  {Bright  y.  Walker y 
1  G.  M.  &  B.  223,   ante,  p.  8;  LivtU  y.  Wilsim,  3  Bing.  115;   Plant 
y.  James,  4  Ad.  &  Ell.  749,  765 ;  BleioiU  y.  Tregonning,  3  Ad.  &  Ell.  654). 
Although  that  statute  has  facilitated  the  proof  of  profits  d  prendre  and 
easements,  it  does  not  appear  to  haye  superseded  the  common  taw,  so  that 
a  party  may  elect  to  proceed  either  under  the  statute  or  according  to  the 
common  law  (See  Hol/ord  y.  Hanhinson,  5  Q.  B.  584 ;  Aynsley  y.  Glover, 
10  Gh.  283).    in  Onley  y.  Gardiner  (4  M.  &  W.  496),  where  the  defendant 
failed  in  preying  a  sufficient  title  imder  the  statute,  in  consequence  of  an 
unity  of  possession,  the  court  after  argument,  in  which  it  was  held  that 
such  unity  defeated  the  title  under  the  statute,  allowed  the  defendant  to 
amend  his  plea,  by  pleading  a  right  of  way  immemorially  (See  Bichards  y. 
Fry,  3  Nev.  &  P.  72 ;  Welame  y.  Upton,  5  M.  &  W.  403,  404;  Parker  v. 
Mitchell,  11  Ad.  &  Ell.  788 ;  Lowe  y.  Carpenter,  6  Ex.  825).    In  the  case  of 
light,  where  unity  of  possession  was  raised  as  an  objection  to  the  plaintiffs 
title  under  the  statute,  it  was  held  that  he  had  established  his  title  inde- 
pendently of  the  statute  by  proof  of  enjojrment  from  time  immemorial 
{Aynsley  y.  Glover,  10  Gh.  283;  Lanfranchi  y.  Mackenzie,  4  Eq.  426). 
See,  howeyer,  Taplingy,  Jones  (11  H.  L.  G.  290),  where  Lord  Westhury 
laid  down  that  the  right  to  whai  is  called  an  ancient  light  now  depends 
upon  positiye  enactment.    It  is  a  matter  Juris  positivi,  and  does  not  re- 
quire, and  therefore  shoxQd  not  be  rested  on,  any  presumption  of  a  grant. 
(See  also  TruscoU  y.  Merchant  Taylors^  Co.,  11  Exch.  855 ;  Frewen  v.  Phil- 
lips, 11  G.  B.  N.  S.  449.) 

It  is  frequently  adyisable  to  plead  toother  in  the  same  case  pleas  of 
prescription  by  the  statute,  of  prescription  at  common  law,  and  of  a  non- 
existing  grant  (Bullen  &  Leake,  Prec.  Plead.  517,  4th  ed.)  These  pleas 
were  pleaded  together  in  Bailey  y.  Stevens,  12  G.  B.  N.  S.  91 ;  Norfolk  y. 
Arbuthnot,  4  G.  P.  D.  293. 

In  the  case  of  tithes,  where  a  party  pleads  a  modus  existing  from  time 
immemorial,  he  may  proceed  just  in  the  same  way  as  he  might  haye  done 
before  2  &  3  Will.  4,  c.  100,  was  passed  (Stamford  y.  Dunbar,  13  M.  &  W. 
822). 

A  right  of  way,  or  a  right  of  passage  for  water  (where  it  does  not  create 
an  interest  in  landj  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common,  rents, 
adyowsons,  &c.  It  lies  not  in  Hyery,  but  in  p^nt,  and  a  freehold  interest 
therein  cannot  be  created  or  passed  otherwise  than  by  deed  {Hewlins  y. 
Shippam^  5  B.  &  G.  221).    A  term  for  years  cannot  be  created  without 
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deedmaiiiiKX)TpoT6alh6reditament(14ym.Abr.  tit.  Grant  (^        2  Boll.    PrMvmpttoA 
Ahr.  63,  tit  Grant  (G) ;  Co.  Litt.  85  a ;  5  B.  &  C.  882  ;  Wood  v.  Lead-      of  Granti. 

hitter,  13  M.  &  W.  842,  843),  such  as  a  seyeral  fishery  {Someraet  y.  Fogwell^  * 

6  B.  ft  0.  875 ;  NeiU  y.  Devomhire,  8  App.  Cas.  135),  or  a  right  of  sporting 
{Bird  y.  ffigginson,  6  Ad.  &  Ell.  824).  Where  by  a  written  agreement 
iK>t  under  s^,  the  plaintiff  agreed  to  let  land  to  the  defendant,  with  a 
light  of  sorting,  the  defendant  to  make  satisfaction  for  the  damage  done 
by  game,  it  was  held  that  the  right  of  sporting  did  not  pass,  but  tiiiat  the 
agreement  to  make  compensation  was  good  ground  for  an  action,  the 
defendant  haying  had  the  full  benefit  of  such  agreement.  An  agreement 
to  execute  a  conveyance  of  an  incorporeal  hereditament  is  valid  as  an 
agreement,  though  it  does  not  operate  to  pass  an  estate  (Thomaa  y. 
Fredericks,  10  Q.  B.  775;  see  Smart  v.  Jone$,  33  L.  J.  C.  P.  154).  A 
licence  to  a  stranger  to  use  a  Qommon  can  only  be  by  deed  (Hoakins  y. 
Hobins,  2  Wms.  Saund.  328,  and  n.  12 ;  Shep.  Touch.  330 ;  Monk  y.  Butler y 
Cro.  Jac.  574).  A  licence  or  liberty  cannot  be  created  and  annexed  to  an 
estate  of  inheritance  or  freehold  without  deed  (Shep.  Touch.  231).  What- 
ever may  be  the  effect  of  a  jmutoI  licence  by  the  owner  of  land  to  fence  off 
part  of  a  common  and  to  build  a  house  thereon  as  against  such  owner,  it 
18  dear  that  a  grant  of  a  freehold  interest  running  with  the  inheritance 
cannot  be  bindmg  on  a  stranger  to  the  grantor,  umess  the  grant  was  by 
deed  {Ferry  Y.Fitzhowef  8  Q.B.  757;  see  BamaeyY,Jiaw8on,  1  "V^nt.  18 — 25). 
It  seems  questionable  whether  a  custom  to  demise  by  parol  a  right  of 
common  can  be  supported  at  law  {Lathbury  v.  Arnold ,  1  Bing.  219 ;  see 
B,  V.  Lane,  5  B.  &  Aid.  488).  It  requires  a  deed  to  create  the  right  to 
have  light  and  air  come  unobstructed  from  the  land  of  one  owner  to  the 
newly-opened  window  of  an  adjoining  owner  {Blanehard  v.  Blanchard,  1 
Ad.  &  Ell.  536 ;  Blanchard  y.  Bridges,  4  Ad.  &  Ell.  195 ;  see  post,  note  on 
lights).  Where  a  landlord  by  letter  authorized  a  tenant  whose  term  had 
expired  to  enter  on  the  land  for  the  purpose  of  removing  certain  articles : 
it  was  held,  that  the  landlord's  letter,  not  being  imder  seal,  was  no  vidid 
grant  of  such  privilege  as  against  a  new  tenant  in  possession,  and  not 
party  to  the  licence  {Boffey  y.  Henderson,  17  Q.  B.  574).  See  also  Corcor  v. 
Payne,  L  B^  4  0.  L.  380. 

By  sect.  49  of  the  Cony.  Act,  1881,  the  word  ** grant"  is  not  necessary 
to  convey  incorporeal  hereditaments ;  and  by  sect.  62,  easements  may  be 
granted  by  way  of  use. 

In  Thomas  v.  Sorrell  (Vaugh.  351),  VdugJian,  J.,  says : — **  A  dispensation  Nature  of  a 
or  licence  properly  passeth  no  interest,  nor  alters  or  transfers  property  in  licenoe. 
anyfliing,  but  only  makes  an  action  lawful,  which,  without  it,  would  have 
been  unlawful.  As  a  licence  to  hunt  in  a  man's  park,  to  come  into  his 
house,  are  only  actions  which,  without  licence,  had  been  unlawful.  But 
a  licence  to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his 
own  use,  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next 
day  after  to  his  own  use,  are  licences  as  to  the  acts  of  hunting  and  cutting 
down  the  tree,  but  as  to  the  carrying  away  of  the  deer  killed  and  tree  cut 
down,  they  are  grants."  A  mere  hcence  is  revocable,  but  that  which  is 
called  a  licence  is  often  something  more  than  a  licenoe ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it  cannot 
in  general  revoke  it,  so  as  to  defeat  his  grant,  to  which  it  was  incident. 
It  may  further  be  observed,  that  a  licence  under  seal  (provided  it  be  a 
mere  bcence)  is  as  revocable  as  a  licence  by  parol ;  and  on  the  other  hand, 
a  licence  by  parol,  coupled  with  a  ^^nt,  is  as  irrevocable  as  a  licence  by 
deed,  provided  only  that  the  grant  is  of  a  nature  capable  of  being  made  by 
parol.  But  where  there  is  a  licence  by  parol,  coupled  with  a  parol  grant, 
or  pretended  grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licenoe ;  it  is  not  an  incident 
to  a  yaUd  ^;rant,  and  it  is  therefore  revocable.  Thus  a  licence  by  A.  to 
himt  in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable :  it 
merely  renders  the  act  of  hunting  lawful,  which,  without  the  licence, 
would  have  been  unlawful.  If  the  licence  be,  as  put  by  Chief  Justice  • 
Vaughan,  a  Uoence  not  only  to  hunt,  but  also  to  take  away  the  deer  when 


48 


Prescription^ 


Prefnmption 
of  Oranti. 


Parol  licence 
for  easement 
now  enforce- 
able where 
part  perform- 
ance. 

Earlier  cases 
in  equity. 

Cases  at  law. 


Parol  licence 
in  some  cases 
irrevocable  at 
law.. 


•^  '  Licence 

/utu.ii«£.t  irrevocable 
vJvtUi^*f^iwhen  con- 
nected with 


grant. 


Xlode  of 
revocation. 


killed  to  his  own  nse,  this  is  in  truth  a  grant  of  tlie  deer,  with  a  licenc^ 
annexed  to  come  on  the  land :  and  supposing  the  grant  of  the  deer  to  be 
good,  then  the  licence  would  be  irrevocable  oy  the  party  who  had  given 
it ;  he  would  be  estopped  from  defeating  his  own  grant,  or  act  in  the 
nature  of  a  grant.  But  suppose  the  case  of  a  parol  licence  to  come  on  my 
lands,  and  there  to  make  a  watercourse,  to  flow  on  the  land  of  the  licensee, 
in  such  a  case  there  is  no  valid  grant  of  the  watercourse,  and  the  licence 
remains  a  mere  licence,  and  therefore  capable  of  being  revoked.  On  the 
other  hsuid,  if  such  a  licence  were  granted  by  deed,  then  the  question 
would  be  on  the  construction  of  the  deed,  whether  it  amotmted  to  a  grant 
of  the  watercourse ;  and  if  it  did,  then  the  licence  would  be  irrevocable 
{Per  Alderaon,  B.,  Wood  v.  Leadbiiter,  13  M.  &  W.  844,  845). 

A  verbal  agreement  or  licence  for  an  easement  may  now  be  enforced 
where  there  has  been  part  performance  {McManus  v.  Cooke^  35  Ch.  D.  681 ; 
see  the  earlier  coses  in  ec^uity  deciding  that  a  parol  licence  was  irrevocable 
where  expense  had  been  mcurred  and  there  had  been  acquiescence,  Devon* 
shire  V.  Egh'n^  14  Boav.  530 ;  Mor eland  v.  Richardaony  22  Beav.  696 ;  Mold 
V.  Wheatcrofty  27  Beav.  610;  Laird y,  Birkenhead  R,  Co,,  Johns.  600;  Bell 
V.  Midland  R,  Co.,  3  De  G.  &  J.  673;  Bankart  v.  Tennant,  10  Eq.  141; 
Nexvhy  v.  Harrison,  1  J.  &  H.  393 ;  and  see  as  to  mining  leases,  Carr  v» 
Benson,  3  Ch.  524). 

Formerly  at  common  law  a  parol  licence  was  as  a  rule  revocable  at  any 
time,  although  the  licence  had  been  executed  and  expense  incurred  by 
the  licensee  (i2.  v.  Hornden-on-the-Hill,  4  M.  &  S.  665 ;  see  R,  v.  Ged" 
dington,  2  B.  &  C.  129;  R,  v.  Hagworthingham,  1  B.  &  C.  634;  R.  v. 
Warblington,  1  T.  E.  241 ;  R,  v.  Standon,  2  M.  &  S.  461).  An  agree- 
ment to  let  a  party  have  a  trench  for  water,  though  given  for  a  valuable 
consideration,  if  there  was  no  conveyance,  was  held  a  parol  licence  {Fenti* 
man  v.  Smith,  4  East,  107 ;  Hewlins  v.  Shippam,  6  B.  &  C.  221 ;  Cocker  v. 
Coivper,  1  C.  M.  &  E.  418).  The  right  to  be  buiied  in  a  particular  vault 
was  held  to  be  an  casement  capable  of  being  created  by  deed  only ;  and 
therefore  a  parol  agreement  not  under  a  seal  was  held  to  confer  no  right, 
though  the  plaintiff  had  paid  a  valuable  consideration  on  the  faith  of 
its  validity  (Bryan  v.  Whistler,  8  B.  &  C.  298  ;  see  Adams  v.  Andrews,  15 
Q.  B.  284).  But  even  at  law  it  was  formerly  held  that  a  man  might  in 
some  cases  by  parol  licence  relinquish  irrevocably  a  right  which  he  had 
acquired  in  addition  to  the  ordinary  rights  of  property.  Thus  a  parol 
licence  to  put  a  skylight  over  the  defendant's  area  (which  impeded  the 
light  and  air  from  coming  to  the  plaintiff's  dwelling-house  through  a 
wmdow),  could  not  be  recalled  at  pleasure,  after  it  had  been  executed  at 
the  defendant's  expense,  at  least  not  without  tendering  the  expenses  he 
had  been  put  to  {Winter  v.  Brock-well,  8  East,  308).  So  where  fiie  plain- 
tiff's father  gave  the  defendant  leave,  by  parol,  to  lower  the  bank  of  a 
river  and  to  erect  a  weir,  whereby  a  part  of  the  water  which  before  flowed 
to  the  plaintiff's  mill  was  diverted :  it  was  held  that  his  son  could  not 
maintain  an  action  against  the  defendants  for  continuing  the  weir  {Liggins 
V.  Inge,  7  Bing.  682 ;  see  Blood  v.  Keller,  11  Ir.  C.  L.  E.  124).  A  licence 
was  also  irrevocable  when  connected  with  a  grant  {Wood  v.  Leadhitter^  13 
M.  &  W.  844).  A  licence  to  dig  for  tin  and  to  dispose  of  the  tin  obtained 
was  held  to  be  irrevocable  on  account  of  its  carrying  an  interest  in  the  ore 
{Doe  V.  Wood,  2  B.  &  Aid.  738 ;  see  Northam  v.  Bowden,  11  Exch.  70;  and 
as  to  the  nature  and  effect  of  a  licence  to  dig  coal,  see  Sutherland  v. 
Heathcote,  1892,  1  Ch.  475). 

A  parol  licence  from  A.  to  B.  to  enjoy  an  easement  over  A.'s  land  is 
countermandable  at  any  time  whilst  it  remains  executory ;  and  if  A.  con- 
veys the  land  to  another,  the  licence  is  determined  at  once,  without  notice 
to  B.  of  the  transfer  {Wallis  v.  Harrison,  4  M.  &  W.  538).  A  licence  for 
the  free  admission  to  a  theatre  is  determined  by  an  assipiment  of  the 
subject-matter  in  respect  of  which  the  privilege  is  to  be  enioyed  {Coleman 
V.  Foster,  1  H.  &  N.  37).  The  locking  a  gate,  through  which  parol  leave 
has  been  given  to  pass,  is  of  itself  sufficient  notice  of  revocation  of  the 
leave  {Hydey.  Graham,  1  H.  &  C.  693 ;  see  Russell y.  Harford,  2  Eq.  607). 


} 
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A  lioensee  vho  has  plaoed  ([oods  on  the  land  with  reference  to  which   IRret vmpttea 
tiie  licence  has  been  granted,  la  entitled  upon  revocation  of  the  licence  to      of  Oraati. 
a  reasonable  time  to  remove  the  goods  {C&mUh  v.  Stuhhs,  L.  B.  5  0.  P.  ' 

834 ;  Mellor  v.  Waikm,  L.  B.  9  a  B.  400). 

A  parol  agreement  which  is  void  under  the  Statute  of  Frauds,  29  Car.  2,  What  will 
c  3,  B.  4,  may  operate  as  a  licence  so  as  to  excuse  what  would  otherwise  operate  as  a 
be  a  trespass;  as  where  the  purchaser  entered  to  take  away  a  crop  lioenoe. 
(Carrington  v.  RooU,  2  M.  &  W.  257 ;  Crosby  v.  Wadsworthy  6  East,  602). 
Goods  which  were  upon  the  plaintiff's  land  were  sold  to  the  defendant ; 
by  the  conditions  of  sale,  to  which  the  plaintiff  was  a  party,  the  buyer 
was  to  be  allowed  to  enter  and  take  the  goods :  it  was  held,  tiiat  after  the 
sale  the  plaintiff  could  not  countermand  the  licence.  And  though  the 
plaintiff  nad,  after  the  sale,  locked  the  gates  and  forbidden  the  defendant 
to  enter,  the  defendant  could  break  down  the  gates  and  enter  to  take  the 
goods  (  Woody.  Manleyy  11  Ad.  &  £11. 34 ;  see  Yaugh.  351,  and  ante,  p.  47). 
This  case  was  analogous  to  that  of  a  man  taking  another's  goods  and 
putting  them  on  his  land,  in  which  case  the  owner  is  justified  in  going  on 
to  the  land  and  removing  them  {Wood  v.  Leadbitter,  13  M.  &  W.  ^3; 
citing  Vin.  Abr.  Trespass,  H.  a.  2,  pi.  12 ;  Patrick  v.  Colerichy  3  M.  &  W. 
483;  see  WiUiama  v.  Morris,  11  L.  J.  Exch.  126). 

Where  a  personal  licence  of  |)leasure  is  granted,  it  extends  only  to  the 
individual,  and  cannot  be  exerdsed  with  or  by  servants ;  but  if  there  is  a 
licence  of  profit  and  not  of  pleasure,  it  may  {Norfolk  v.  Wixman,  cited  7 
M.  &  W.  77). 

It  seems  tnat  the  Crown  may,  by  parol,  confer  privile^  over  land  so  as 
to  deprive  itself  of  the  power  of  triBating  the  parfy  exercising  the  privilege 
as  a  wrong-doer;  the  actual  possession  of  Crown  lands,  under  a  parol 
licence  from  the  Crown,  entitles  the  party  in  possession  to  maintain  tres- 
pass against  a  wrong-doer.  Generally  speaking,  tres{>ass  may  be  main- 
tained oy  a  person  in  the  actual  possession  of  land  against  a  wrong-doer, 
even  where  that  possession  may  be  wrongful  as  against  a  third  i>erson 
{Harper  v«  OharlesuHnih,  4  B.  &  C.  590). 


(4.)  OP  BIGHTS  OP  WAY,  PUBLIO  AND  PBIVATE. 

1 .  Public  Rights  of  Way  and  Highways, 

A  right  of  way  may  be  either  public  or  private.  Ways  common  to  all  Highways, 
the  king's  subjects  are  called  highways  (1  Ventr.  189 ;  1  T.  B.  670\ 
Whether  away  be  a  public  or  private  way  is  a  matter  of  fact,  andjdepenoa 
much  on  common  reputation  (1  Ventr.  189 ;  Hawk.  P.  C.  b.  1 ,  c.  76,  s.  1). 
The  public  may  have  a  right  to  a  road  as  a  common  street,  although  the 
road  does  not  terminate  in  a  town  or  public  road,  but  terminates  in  a 
common  (R.  v.  Wandstoorth,  1  B.  &  Aid.  63),  and  although  there  be  no 
thoroughmre  V^tt^rJy  Charity  v.  Merryweather,  11  East,  375;  BatcTnan  v. 
Bluck,  18  Q.  B.  870;  Campbell  v.  Lang,  1  Macq.  H.  L.  C.  451 ;  Souch  v. 
Ea^  London  R.  Co.,  16  Eq.  108 ;  Vernon  v.  8.  James,  16  Ch.  D.  449).  See 
Woodyer  v.  Hadden  (5  Taunt.  125j,  where  a  court,  which  was  no  thorough- 
fare, was  held  not  a  highway.  There  may  be  a  highway  over  &culde  sac  in 
a  town,  which  is  repaired  by  the  public :  but  quoire  whether  the  doctrine 
applies  to  a  long  tract  of  land  in  the  country,  on  which  public  money  has 
not  been  expended  (Bourke  v.  Davis,  44  Ch.  D.  123).  So  a  road  may  be  a 
highway,  although  it  is  circuitous  {R.  v.  Lloyd,  1  Camp.  261 ;  3  T.  B.  265). 
A  road  is  not  necessarily  a  highway,  although  it  does  lead  from  one  market 
town  to  another,  or  connect  any  two  points  by  a  line  which  might  be  advan- 
tageously used  by  the  public,  or  is  used  by  them  under  certain  restrictions 
(11  East,  376,  n.  (a)).  A  footpath  across  a  churchyard  may  be  a  *  •  church- 
way,"  to  which  the  right  is  in  the  parishioners,  or  else  a  common  highway 
{Batten  v.  Gedye,  41  (jL  D.  507). 
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When  an  ordinary  highway  runs  between  two  fenoee,  one  on  eaoh  side, 
the  right  of  passage  which  the  public  has  along  it  extends  primd  faciei  and 
unless  there  is  evidence  to  the  contrary,  over  the  whole  space  between  the 
fences  {R,  v.  U.  K.  Electric  Telegraph  Co.,  31  L.  J.  M.  0.  166;  Turner  v. 
Bingtoood  Boards  9  Eq.  418).  Where,  by  an  inclosure  award,  a  way  was 
set  out  fifteen  feet  wide  as  a  public  bridlepath  and  footway,  the  public 
were  held  entitled  to  use  the  whole  width  for  those  purposes  {Pvllin  v. 
Deffel,  64  L.  T.  134). 

A  question  having  arisen  whether  a  road  admitted  to  exist  was  public 
or  private,  evidence  was  offered  that  a  person,  since  deceased,  had  planted 
a  willow  on  a  spot  adjoining  the  road,  on  ^ound  of  which  he  was  tenant, 
saying,  at  the  same  tune,  that  he  planted  it  to  show  where  the  boundary 
of  the  road  was  when  he  was  a  boy :  held,  that  such  declaration  was  not 
evidence  either  as  showing  reputation,  as  a  statement  accompanying  an 
act,  or  as  the  admission  of  an  occupier  against  his  own  interest  {R»  v.  Blis$^ 
7  Ad.  &  Ell.  550 ;  see  Fapendick  v.  Bridgwater,  5  Ell.  &  Bl.  166).  On  an 
issue,  whether  land  was  a  highway,  it  is  admissible  evidence  of  reputa- 
tion that  the  inhabitants  held  a  meeting  to  consider  of  repairing  such 
way,  and  that  several,  since  dead,  signed  a  paper,  stating  tnat  the  land 
was  not  a  highway,  tiiere  being  at  tne  time  no  litigation  {Barradough  v. 
Johni<m,  8  Ad.  &  Ell.  99 ;  see  Nicholls  v.  Parker,  14  East,  331,  n.  to 
Outram  v.  Moorewood), 

There  are  two  ways  by  which  highways  may  be  created— (1)  by  statute, 
(2)  by  dedication  {CubiU  v.  Maxse,  L.  R.  8  C.  P.  714). 

A  nighway  may  be  created  by  statute,  e.g.,  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  s.  154 ;  the  Indosnre  Acts,  41  Geo.  3,  c.  109 ; 
6  &  7  Will.  4,  c.  115;  or  the  Settled  Estates  Acts,  40  &  41  Yict.  c.  18, 
8.  20 ;  45  &  46  Vict.  c.  38,  s.  16. 

Where  a  highway  is  created  by  dedication,  there  must  be  both  dedica- 
tion by  the  owner  and  user  by  uie  public  {CtibiU  v.  Max9e,  L.  B.  8  0.  P. 
715 ;  A.  G.  V.  Bipho$phated  Guano  Co,,  11  Oh.  Div.  327).  User  by  the 
public  is  evidence  of  tne  animus  dedicandi;  but  a  single  act  of  interrup- 
tion by  the  owner  is  of  much  more  weight  upon  a  question  of  intention 
than  many  acts  of  enjoyment  {Poole  v.  Huskinson,  11  M.  &  W.  830, 
adopted  Ilealey  v.  Batley,  19  Eq.  388 ;  Vernon  v.  S,  James,  16  Oh.  D.  456 ; 
Mann  y.  Brodie,  10  App.  Oas.  386).  The  effect  of  inteiruptions  was  con- 
sidered in  Healey  v.  Batley,  sup.  As  to  the  particulars  which  will  be 
ordered  when  dedication  as  a  highway  is  set  up  as  a  defence  to  an  action 
of  trespass,  see  8pedding  v.  Fitzpatrick,  38  Oh.  Div.  410. 

If  a  man  opens  his  laiid,  so  that  the  public  pass  over  it  continually,  the 
public,  after  a  user  of  a  very  few  years,  will  acquire  a  right  of  way ;  and 
a  party  not  meaning  to  dedicate  a  way,  but  only  to  give  a  licence,  should 
do  some  act  to  show  that  a  licence  only  is  intended.  The  common  course 
is  to  shut  up  the  way  one  day  in  every  yesa  (British  Museum  v.  Finnis,  5 
0.  &  P.  460 ;  R.  V.  Broke,  1  F.  &  F.  614).  The  presumption  of  a  dedica- 
tion may  be  rebutted  by  proof  of  a  bar  having  been  placed  across  the 
street  soon  after  the  houses  forming  the  street  were  finished ;  though  the 
bar  was  soon  afterwards  knocked  down,  and  the  way  had  been  since  used 
as  a  thoroughfare  {Roberts  v.  Carr,  1  Oamp.  N.  P.  0.  262,  n. ;  and  see 
Lethhridge  y.  Winter,  Id.  263,  n.)  But  a  gate  being  kept  across  a  way  is 
not  condusive  that  it  is  not  a  public  way,  as  the  way  may  haye  been 
granted  to  the  public  with  the  reservation  of  the  right  of  keeping  a  gate 
across  it  to  prevent  cattle  from  straying  {Davies  v.  Stephens,  7  0.  &  P. 
570 ;  R.  V.  Bliss,  2  Nev.  &  P.  464). 

In  determining  whether  or  not  a  way  has  been  dedicated  to  the  public, 
the  proprietor's  intention  must  be  considered.  If  it  appear  only  mat  he 
bas  suffered  a  continual  user,  that  may  prove  a  dedication ;  but  such  proof 
may  be  rebutted  by  evidence  of  acts  snowing  that  he  contemplated  only  a 
licence  resumable  m  a  particular  event  {Barradough  y,  Johnson,  8  Ad.  & 
El.  99).  The  mere  settmg  out  of  an  intended  road,  even  where  tiie  public 
Jiave  traversed  it,  is  not  an  irrevocable  dedication  {Hall  y.  Bootle,  44  L.  T. 
873).    A  dedication  to  the  pubHc  may  be  presumed  from  a  e^orter  time 
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tban  is  necessary  to  establish  a  right  of  possession  to  land;  and  it  has      Bights  of 
been  presumed  from  an  user  by  the  public  during  a  period  of  eight  years,         Way. 

and  even  six  years  {Bvgby  Charity  v.  Merryweather,  11  East,  376).    So  ■ 

where  a  court  on  one  side  of  a  pubHc  street  m  London  was  left  open  to 
tilie  public,  and  occasionally  used  as  a  communication  from  one  part  of 
Ihe  street  to  another,  a  dedication  to  the  public  was  presumed  {R,  y.  Lloyd, 
1  Camp.  268 ;  3  T.  B.  265).  Where  a  canal  company  originally  erected  a 
brid^  for  the  use  of  the  tenants  of  particular  lands,  but  for  ten  years  the 
pubhc  had  crossed  it  without  interruption :  it  was  properly  left  to  the  jury 
to  say,  whether  the  company  intended  or  not  to  dedicate  it  to  the  public 
{Surrey  Canal  Co.  v.  Hall,  1  M.  &  Gr.  382 ;  see  B.  y.  Wright,  3  B.  &  Ad. 
681).  The  same  evidence  of  user  will  raise  a  presumption  of  a  dedication 
of  a  right  of  way  over  a  sea  wall  or  embankment  oy  the  owner  of  the 
soil,  as  in  any  other  case  of  open  and  uninterrupted  user  by  the  public 
[Oreenufich  y.  Maud9lay,  L.  B.  5  Q.  B.  397).  A  dedication  to  the  public 
will  not  be  presumed  in  the  case  of  a  wood  with  a  path  or  track  through 
it  leading  in  different  directions  where  people  have  wandered  at  pleasure 
and  made  tracks,  and  in  dry  weather  have  used  such  tracks,  which  were 
mover  repaired,  and  which  in  wet  weather  were  hardly  passable  (Chapman 
y.  Cripps,  2  F.  &  F.  864;  Sckwinge  v.  Ihwtll,  lb.  845).  As  to  a  footpath 
oyer  a  mountain,  see  Macpheraon  y.  SeoUieh  Society,  13  App.  Cas.  744. 

If  a  road  has  been  used  by  the  public  for  a  great  number  of  years,  a 
dedication  by  the  owner  of  the  soil  may  be  presumed,  whoever  he  may  be ; 
and  it  is  not  material  to  inquire  who  the  predse  owner  was,  or  whether 
he  inteoaded  to  dedicate  the  road  to  the  public  {B.  v.  Eaet  Mark,  11  Q.  B. 
877 ;  B.  y.  Petrie,  4  El.  &  Bl.  737).  Thus  long  user  of  a  way  across  copy- 
holds is  evidence  of  dedication  by  both  lord  and  copyholder  (Powers  y. 
Baihwrgt,  42  L.  T.  123). 

Land  acquired  by  a  company  for  statutory  objects  may  be  dedicated  if  Who  can 
the  public  user  be  not  inconsistent  with  those  objects  (Grand  Junction  Co,  dedicate. 
y.  PeUy,  21  Q.  B.  Div.  273;  see  Mtdliner  v.  Midland  B.  Co.,  11  Oh.  D. 
611,  the  case  of  a  private  right  of  way).  The  Grown  may  dedicate  (B.  v. 
Easi  Mark,  11  Q.  B.  877 ;  Tamer  y.  WaiUh,  6  App.  Gas.  636 ;  but  see 
Harper  v.  Charlesvoorthy  4  B.  &  G.  591).  A  tenant  for  ninety-nine  years  Acts  of 
cannot  dedicate  a  way  to  the  public,  without  the  consent  of  the  owner  of  tenants  not 
the  fee ;  and  permission  by  such  tenant  will  not  bind  the  landlord  after  bmding. 
the  expiration  of  the  term  (B.  v.  Bliss,  7  Ad.  &  EIL  555 ;  Barradotigh  y. 
Johnson,  7  Ad.  &  Ell.  104 ;  Pryi/r  v.  Prycyr,  26  L.  T.  760).  In  Wood  y. 
Veal  (6  B.  &  Aid.  454),  the  public  had  used  a  way  over  the  locus  in  quo  as 
Icmg  as  could  be  remembered ;  but  the  land  had  been  under  a  lease  for 
ninety-nine  years  during  the  whole  time,  and  it  was  left  as  a  question  for 
the  jury,  whether  there  had  been  a  dedication  to  the  public  before  the 
term  commenced  (8  Ad.  &  Ell.  104 ;  see  ^.  v.  Lloyd,  1  Camp.  260 ;  Baxter 
T.  Taylor,  1  Nov.  &  M.  13 ;  Bermondsey  y.  Brown,  1  Eq.  204).  However, 
after  a  long  lapse  of  time,  and  a  frequent  change  of  tenants,  and  from  the 
notorious  and  uninterrupted  use  of  a  way  by  the  public,  it  may  be  pre- 
sumed that  l^e  landlord  nad  notice  of  the  way  being  used,  and  that  it  was 
so  used  with  his  concurrence  (B.  v.  Barr,  4  Camp.  H.  P.  0.  16 ;  Davits  v. 
Stephens,  7  G.  &  P.  570;  see  DeehU  v.  Lineham,  12  Ir.  C.  L.  Eep.  N.  S.  1). 
Notice  to  the  ste^rard  is  notice  to  the  landlord  (B.  y.  Barr,  sup. ;  Doe 
y.  Wilson,  11  East,  66).  And  where  a  lease  was  granted  of  certain  around 
to  be  a  passage  for  fifty-six  years,  evidence  of  the  user  of  the  road  oy  the 
public  wree  or  four  years  after  the  expiration  of  the  lease  was  held  to  be 
evidence  of  a  gift  to  the  pubHc  (B.  v.  Hudson,  Str.  909).  Where  evidence 
was  given  of  acts  of  user  extending  over  nearly  seventy  years,  but  dtuing 
tiie  whole  period  tiie  land  crossed  by  the  way  had  been  on  lease,  it  was 
held  that  uie  jury  might  presume  m>m  these  acts  a  dedication  at  a  time 
ant^irior  to  the  lease  (Wifiderhotlxm  y.  Derby,  li.  B.  2  Ex.  316).  The  ques- 
tion whether  a  termor  could  dedicate  was  rtused,  but  not  decided,  in  ^.  G, 
y.  B^kosphaied  Ouano  Co,,  11  Gh.  Div.  335. 

4  It  seeniB  that  there  may  be  a  partial  dedication  of  a  highway  to  the  Limited 
public;  but  where  the  owner  of  mnda  had,  on  the  making  a  new  rood  dedication. 
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Ittflitf  of  over  his  property,  given  his  consent  thereto  on  condition  of  its  not  being 
WtLj.  tised  for  coal  carts,  it  was  held,  that  if  by  law  there  could  not  be  a  restric- 
tion  to  a  public  way,  the  grant  amounted  only  to  a  licence,  which  was 
revocable,  and  that,  after  notice,  a  jwrson  using  such  way  with  coal  carts 
would  be  a  trespasser  {Stafford  v.  Coyney,  7  B.  &  C.  257 ;  see  Roberts  v. 
Carr,  1  Camp.  262 ;  B.  v.  Northamptonshire,  2  M.  &  S.  262).  Although 
the  dedication  of  a  way  to  the  public  may  be  partial  or  limited  as  to  we 
sort  of  way  (as  to  a  horseway,  &c.),  yet  there  cannot  be  a  qualified  dedica- 
tion to  the  public,  subject  to  a  power  of  resumption  to  the  grantor ;  for 
that  would  be  the  reservation  of  a  right  inconsistent  with  the  dedication 
to  the  public  {Fitzpatrick  v.  RohinsoUy  1  Hudson  &  Brook,  585;  see  Blundell 
V.  CaUerall,  5  B.  &  Aid.  315;  Ladey.  Shepherd,  2  Str.  1004;  BarracUmgh 
y.  Johnson,  3  Nev.  &  P.  233).  Nor  can  there  be  a  dedication  to  a  limited 
part  of  the  public,  as  to  a  parish ;  and  such  a  partial  dedication  is  simply 
void,  and  will  not  operate  m  law  as  a  dedication  to  the  whole  public  CPode 
v.  Huskinsony  11  M.  &  W.  827 ;  Bermondsey  v.  Brown,  1  Ea.  204).  There 
can  be  no  dedication  to  the  public  of  land  as  a  highway,  witn  a  reservation 
of  a  ri^ht  of  making  cuts  through  the  land  when  wanted  for  the  purpose 
of  dramage  (R,  v.  Leake,  5  B.  &  Ad.  469).  There  can  be  no  dedication 
of  a  way  to  me  public  for  a  limited  time,  certain  or  uncertain ;  if  dedi- 
cated at  all,  it  must  be  dedicated  in  perpetuity  {Dawes  y.  Hawkins,  8  C.  B. 
N.  S.  848).  A  highway  may  be  dedicated  to  the  public,  subject  to  a  pre- 
existing n^ht  of  user  by  the  occupiers  of  adjoining  land,  for  the  purpose 
of  depoeitmg  ^oods  thereon  {Aforant  y,  Chamberlin,  6  H.  &  ^.  541). 
Where  an  erection  or  an  excavation  exists  upon  land,  and  the  land  upon 
which  it  exists  or  to  which  it  is  contiguous  is  dedicated  to  the  public  as  a 
highway,  the  dedication  must  be  taken  to  be  made  to  the  public  and 
accepted  by  them,  subject  to  the  inconvenience  or  risk  arising  from  the 
existing  stote  of  things  (Fisher  v.  Frowse,  2  B.  &  S.  770).  If  a  highway 
is  dedicated  to  the  public  with  a  dangerous  obstruction  upon  it,  such  as 
would  have  been  a  nuisance  if  placed  upon  an  ancient  way,  no  action  can 
be  maintained  against  the  person  dedicating  it  for  the  injury  caused 
thereby  {Bobbins  v.  Jones,  15  C.  B.  N.  S.  221).  There  may  in  law  be  a 
dedication  to  the  public  of  a  right  of  way,  such  as  a  footpath  across  a 
field,  subject  to  the  right  of  the  owner  of  the  soil  to  plough  it  up 
in  due  course  of  husbandry,  and  destroy  all  trace  of  it  for  the  time 
{Mercer  v.  Woodgafe,  L.  E.  5  Q.  B.  26 ;  Arnold  y.  Blaker,  L.  B.  6  Q.  B. 
433).  In  such  a  case  the  public  have  no  right  to  deviate  {Arnold  y. 
Holbrook,  L.  B.  8  Q.  B.  96). 
Asflent  of  In  the  case  of  dedications  before  the  Highway  Act,  1835,  it  was  once 

parish.  contended  that  the  assent  of  the  parish  was  requisite  to  make  a  road  a 

highway  repairable  by  the  parish  {R,  v.  St,  Benedict,  4  B.  &  Aid.  447 ;  R, 
y.  Mellor,  1  B.  &  Ad.  32 ;  R,  v.  Edge  Lane,  6N.  &M.  81).  It  has  been 
held,  however,  that  in  these  cases  the  assent  of  the  parish  is  not  requisite 
{R.  v.  Leeke,  5  B.  &  Ad.  469).  Nor  does  the  fact  of  an  award  directing 
repairs  to  be  made  by  adjoining  landowners  prevent  the  road  from 
becoming  a  highway  repairable  by  the  paridi  {R,  v.  Bradfield,  L.  B.  9 
Q.  B.  52).  In  the  case  of  dedications  since  the  Highway  Act,  1835, 
parishes  are  not  liable  to  repair  the  highway  unless  it  is  made  to  the 
satisfaction  of  the  surveyor  of  the  highways,  and  of  two  justices  of  the 
peace,  who  are  to  give  a  certificate  to  uiis  effect,  which  certificate  is  to  be 
enrolled  (5  &  6  Will.  4,  c.  60,  s.  23).  The  section  applies  to  roads  which, 
on  the  31st  of  August,  1835,  were  made  and  in  progress  of  dedication  (i?. 
y.  Westmark,  2  N.  &  Bob.  235).  A  road,  however,  may  be  a  highway 
over  which  the  public  have  the  right  of  passing  even  in  the  case  where  the 
formalities  of  this  section  have  not  been  complied  with  so  as  to  tiirow  the 
burden  of  repair  on  the  parish  {Roberts  v.  Hunt,  15  Q.  B.  17J. 
Bepair  of  Under  the  9th  section  of  the  General  Indosure  Act,  41  (Jteo.  3,  c.  109, 

public  ways,  a  road  continued  as  well  as  a  road  newly  made,  under  the  award  of  com- 
missioners of  inclosure,  must  be  declared  by  justices  in  special  sessions  to 
be  fully  completed  and  repaired,  before  the  inhabitants  of  the  district  are 
liable  to  repair  {B.  y.  Hatjidd,  4  Ad.  &  Ell.  156). 
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See  farther  as  to  the  repair  of  highways,  R,  y.  Cricklade,  14  Q.  B.  735;      Bighta  of 
Chvifn  V.  Hardwickey  1  H.  &  N.  49 ;  DavasUm  v.  Fayne,  2  Smith's  L.  0.  Way. 

154,  9th  ed. ;  Ji.  v.  Stoughion,  2  Wms.  Saimd.  462,  edit.  1871. 


T^ere  there  has  been  a  public  king's  highway,  no  length  of  time  during  Extinction  of 
which  it  may  not  have  been  used  wul  prevent  the  pubuc  from  resuming  public  wayi. 
the  right,  if  they  thiak  proper  (5.  v.  St.  Jamts'a,  Selw.  N.  P.  1264,  13th 
ed. ;  see  2  B.  &  Aid.  662 ;  R,  v.  Montague,  4  B.  &  0.  598).  The  public 
cannot  release  their  right  to  a  public  highway  by  non-user  {Dawes  v. 
Hawkina,  8  C.  B.  N.  S.  848 ;  see  Freeman  v.  Tottenham  R.  Co.,  13  W.  B. 
335),  or  by  acquiescence  in  an  obstruction  {PulUn  v.  Deffel,  64  L.  T.  134). 
A  highway  may  be  destroyed  by  the  sea  (i?.  v.  Hornsea,  23  L.  J.  M.  C. 
59),  or  by  a  landslip  {R.  v.  Oreenhow,  1  Q.  B.  D.  703) ;  and  a  way  ceases 
to  be  a  public  hignway  when  the  access  to  it  at  both  ends  has  become 
impossible  {Bailey  v.  Jamieson,  1  0.  P.  D.  329).  A  public  right  of  way 
may  be  extingmshed  by  statute,  either  by  express  words  {Wefls  v. 
London  and  Tilbury  R.  Co.,  5  Oh.  D.  126),  or  by  implication  {Yarmouth  v. 
Simmons,  10  Oh.  D.  518).  The  mere  construction  of  a  railway  across  a 
public  footpath  will  not  extinguish  it  {Cole  v.  Miles,  60  L.  T.  145).  A 
public  right  of  way  to  a  towing-path  on  the  banks  of  a  navigable  tide 
riv^,  is  not  destroyed  by  that  pa^  of  the  river  adjoining  the  towing-path 
having  been  converted  by  statute  into  a  floating  harlx>ur,  although  the 
user  of  the  towing-path  has  been  thereby  increeised  {R.  v.  TippHt,  3  B.  & 
Aid.  193). 

Where  an  inclosure  act  directs  that  all  ways  not  set  out  shall  be  deemed 
part  of  the  lands  to  be  allotted,  an  ancient  towing-path  upon  the  banks  of 
the  river,  though  not  set  out  bv  the  commissioners,  still  subsists,  for  it  is 
not  within  their  jurisdiction  (Simpson  v.  Scales,  2  Bos.  &  P.  496;  see 
Thackrah  v.  Seymour,  1  0.  &  M.  18).  The  10th  and  11th  sections  of  the 
stat.  41  Geo.  3,  c.  109,  do  not  extinguish  a  right  to  take  water  from  a  well 
which  the  inhabitants  of  a  parish  had  immemorially  exercised  before  an 
inclosure  act  upon  land  formerly  common  which  had  been  inclosed, 
although  the  ancient  way  to  the  well  which  existed  before  the  inclosure 
had  been  extinguished  under  it  {Race  v.  Ward,  7  EU.  &  Bl.  384). 

The  Bailways  Clauses  Act,  1845  (8  &  9  Yict.  c.  20),  sect.  16,  does  not 
empower  a  railway  company  to  divert  a  public  footpath  so  as  to  place  it 
upon  land  of  which  the  company  has  not  acquired  the  ownership  {Atngeley 
V.  Midland  R.  Co.,  3  Ch.  306).    " 

The  stopping  of  a  highway  is  an  ordinary  case  of  a  public  nuisance ;  Remedy  for 
and  in  the  case  of  of  a  public  nuisance  the  remedy  is  by  mdictment,  or  by  disturbanoo 
information  at  the  suit  of  the  Att.  Gen.     In  the  case  of  a  private  of  pablio 
nuisance  the  remedy  is  by  action.    But  where  that  which  is  a  public  ways: 
nuisance  is  also  a  private  nuisance  to  an  individual  by  inflicting  on  him 
some  special  damage,  the  individual  may  have  his  private  remedy  by 
action  (Soltau  v.  Be  Held,  2  Sim.  N.  S.  143,  145 ;  see  Wallasey  Board  v. 
Oraeey,  36  Oh.  Div.  593).     Instances  of  indictments  for  public  nuisances,  By  indict- 
caused  by  the  obstruction  of  highways,  will  be  found  in  R.  v.  Train,  2  B.  ment. 
&  S.  640 ;  R.  V.  U.  K.  Telegraph  Co.,  2  B.  &  S.  647,  n.;  R.  v.  Longton  Gas 
Co.,  29  L.  J.  M.  0.  118. 

A  private  person  cannot  sue  for  damage  arising  from  the  disturbance  of  By  action  for 
a  highway,  unless  he  has  sustained  some  special  damage  (Oo.  Litt.  56  a ;  damage. 
6  Eot).  73  a;  2  Bing.  263,  266 ;  Rose  v.  Oroves,  5  M.  &  G.  613;  Bobson  v. 
Blatkmore,  9  Q.  B.  1002;  Blagrave  v.  Bristol  Waterworks  Co.,  1  H.  &  N. 
369).  When  the  plaintiff  proved  no  damage  peculiar  to  himself,  beyond 
being  delayed  on  several  occasions  in  passmg  along  the  road,  he  was  not 
entiUed  to  maintain  the  action  {Winterbotiom  v.  Derby,  L.  E.  2  Ex.  316). 
8o,  an  individual  cannot  maintain  an  action  where  the  obstruction  is 
temporary  and  the  injury  sustained  by  the  plaintiff  is  only  in  common 
with  others  {Ricket  v.  Metropolitan  R.  Co.,  L.  K.  2  H.  L.  175  ;  overruling 
Wilks  V.  Hunger/ord  Co.,  2  Bing.  N.  0.  281;  Metropolitan  Board  of 
Works  V.  McCarthy,  L.  E.  7  H.  C  243;  Biggs  v.  London,  15  Eo.  376). 
But  if  the  plaintiff  can  prove  a  particular  damage  to  himself  beyond 
the  general  damage  to  the  public,  and  that  such  damage  is  direct  and 
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Bubstantial,  an  action  can  be  maintained  {Bmjamin  t.  Storr^  L.  B.  9  O.  P. 
400).  In  Iveson  v.  Moore  (1  Lord.  Baym.  186),  it  was  held,  that  the  pre- 
yenting  of  colliers  from  coming  to  a  colliery  by  obstructing  a  public 
highway,  by  which  the  benefit  of  the  colliery  was  lost,  was  such  a  damage 
as  would  enable  a  man  to  maintain  an  action  for  the  nuisance  (See  Rose 
V.  Miles,  4  M.  &  S.  101 ;  Rose  v.  Groves,  5  M.  &  G.  620,  post).  And  damages 
may  be  recovered  on  the  ground  of  an  um^easonable  use  of  a  highway 
either  occasioning  loss  of  custom  to  the  plaintiff  (Frtfe  v.  Hohson,  14  Ch.  D. 
542),  or  rendering  the  plaintiff's  dwelling  uncomfortable  {Benjamin  v. 
Storr,  L.  B.  9  0.  F.  400).  As  to  the  reasonable  user  of  a  highway,  see  re- 
marks of  Jessel,  M.  B.,  Original  Hartlepool  Co,  v.  Oihh^b  Ch.  D.  721.  As  to 
pleadings  and  evidence  where  a  public  right  of  footway  is  raised  as  a  defence 
to  an  action  of  trespass,  see  Webber  v.  SparkeSy  10  M.  &  W.  485 ;  Wood  v. 
Wcdgewood,  1  C.  B.  273 ;  and  Bracegirdle  v.  Peacock,  8  Q.  B.  174. 

Statutory  penalties  are  imposed  on  persons  committing  specified  nuis- 
ances on  a  highway  by  5  &  6  Will.  4,  c.  50,  s.  72.     ^ 

The  Att.  (%n.  can  obtain  an  injunction  to  restrain  interference  with  a 
highway  without  showing  actual  mjury  (-4.  G,  v.  Shrewsbury,  21  Ch.  D. 
752).  'Where  a  plaintiff  suffers  a  particular  injury  from  the  obstruction 
of  a  public  way,  an  action  for-  an  mjunction  will  He,  and  the  Att.  Qen. 
need  not  be  a  party  (CooA:  v.  Bath,h  Eq.  177).  The  vestry  of  a  parish 
cannot  sustain  a  suit  to  restrain  the  infringement  of  a  public  right  of  way, 
except  as  relators  on  an  information  by  the  Att.  Gen.  {Bermondseyr. 
Brown,  1  Eq.  204;  see  Wallasey  Board  y»  Gracey,  36  Oh.  D.  593).  The 
remedy  of  a  panshioner  in  respect  of  interference  with  a  ''  churchway "  is 
in  the  ecclesiastical  court  (Batten  v.  Gedye,  41  Ch.  D.  507). 

A  local  authority  cannot;  restrain  the  placing  of  telephone  wires  oyer  a 
highweiy  {Wandsworth Y.  United  Telephone  Co,,  13  Q.  B.  Div.  904).  The 
breaking  up  of  the  pavements  of  a  town  by  an  iadividual  for  the  purpose 
of  laying  gas  pipes,  may  be  the  subject  of  an  indictment  {R.  v.  l^ongUm 
Gas  Co,,  29  L.  J.  M.  C.  118^;  but  it  will  not  be  restrained  by  injunction 
as  a  public  nuisance,  the  injury  not  being  either  irreparable  or  continuous 
(A,  G,  V.  Cambridge,  <fec.  Co.,  4  Ch.  71).  Damages  in  a  proper  case  may 
be  awarded  in  substitution  for  an  injunction  {Wedmore  v.  Bristol,  11 
W.  B.  13),  the  jurisdiction  of  the  court  under  Lord  Cairns'  Act  not  being 
affected  by  its  repeal  {Bayers  v.  Collver,  28  Ch.  Div.  103). 

As  to  the  law  of  highways,  see  further,  Shelford*s  Law  of  Highways, 
3rd  ed. ;  Glen  on  Highways. 

The  freehold  of  the  highway  is  in  the  owner  of  the  freehold  of  the  soil, 
although  the  public  may  pass  and  repass  at  their  pleasure  (2  Inst.  705 ; 
Lade  v.  Shepherd,  2  Str.  1044).  The  owner  of  the  soil  is  entitled  to  edl 
profits,  trees  and  mines  upon  or  under  the  highway  (1  Boll.  Abr.  392 ; 
1  Burr.  143).  In  the  82nd  section  of  the  stat.  5  &  6  Will.  4,  c.  50,  there 
is  a  saving  of  mines  to  the  owner  of  lands  taken  for  widening  narrow 
roads.  The  soil  in  turnpike  roads  docs  not  vest  in  the  trustees  thereof, 
who  have  only  the  control  of  the  highway,  without  a  special  clause  for 
that  purpose  {Davison  v.  Gill,  1  East,  69 ;  see  also  E,  v.  Mersey  Navigation, 
9  B.  &  0.  95 ;  B.  v.  Thomas,  Id.  114;  Salisbury  v.  G,  N,  R,  Co,,  5  C.  B. 
N.  S.  174).  The  owner  of  land  adjoining  only  one  side  of  the  highway 
may  maintain  an  action  of  trespass  against  one  who  suffers  his  cattle 
to  depasture  along  the  highway  {Dovaston  v.  Payne,  2  H.  Bl.  527 ;  Stevens 
V.  Whistler,  11  East,  51) ;  or  an  action  of  ejectment  for  land  over  which 
there  is  a  public  right  of  way  {Goodtitle  v.  Atker,  1  Burr.  133 ;  Doe  v. 
Wilkinson,  3  B.  &  C.  413 ;  and  see  Scales  v.  Pickering,  4  Bing.  448).  And 
the  owner  of  the  soil  can  obtain  an  injunction  to  restrain  a  stranger  from 
laying  down  pipes  under  the  highway  {Goodson  v.  Richardson,  9  Cb.  221). 
The  principle  of  the  ownership  of  the  soil  being  in  the  owner  of  the  aa- 
joinin^  land  is  carried  so  far  tiiat  a  man  may  be  a  trespasser  on  land  where 
the  public  have  a  right  to  pass  suid  rex)a8s,  where  he  is  on  the  highway  not 
for  that  but  for  other  and  different  purposes,  e,  g,,  sporting,  ^ough  the 
public  have  a  ri^ht  of  passage  over  land  which  is  a  highway,  theyhave 
no  right  to  use  it  except  as  a  highway  (Bee  Dovaston  v.  Payne,  2  H.  Bl. 
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527;  R,  T.  Prak,  4  £1.  &  BL  860).    The  owner  who  dedicates  to  public     Blgkti  of 
iise  as  a  highway  a  portion  of  his  land  parts  with  no  ^ther  right  than  a         Way. 

xi^t  of  ]poaBage  to  tne  pablic,  and  may  exercise  all  other  rights  of  owner- 

ship  not  inconsistent  with  sach  dedication ;  and  the  appropriation,  made 
to  and  adopted  by  the  public,  of  a  part  of  the  street  to  one  kind  of  passage 
and  ano&er  part  to  another,  does  not  depriye  him  at  common  law  of  any 
rights  as  owner  of  the  land  which  are  not  inconsistent  with  the  right  of 
passage  fy^the  public  {St,  Mary,  NewingUm  y.  Jacobsy  L.  E.  7  Q.  B.  47). 

The  soil  in  reads  set  out  under  an  inclosure  act  does  not  by  presumption 
of  law  belong  to  the  adjoining  owners  {B,  y.  Edmonton ,  1  M.  &  Kob. 
24 ;  B,  y.  Wright,  3  B.  &  Ad.  681).  YThere  the  herbage  of  a  road  be- 
comes yested  by  ihe  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  11,  in  the 
proprietors  of  allotments  on  each  side,  nopresumption  arises  that  the  soil 
itself  belongs  to  such  proprietor  {B.  y.  Hatfield,  4  Ad.  A  Ell.  156).  The 
ownership  of  the  soil  in  a  road  set  out  under  an  inclosure  act  was  held  to 
remain  in  the  lord  of  the  manor,  for  that  portion  of  the  soil  only  is  taken 
from  him  for  which  he  receiyed  compensation  and  which  is  allotted  to 
others  (PooZey.  Huskinson,  11  M.  A  W.  827 ;  see  B,  y.  East  Mark,  12  Jur. 
332). 

The  Public  Health  Act,  1875,  s.  149,  enacts  that  all  streets  within  any 
urban  district  shall  yest  in  the  urban  authority.  The  effect  of  this  section 
is  to  yest  in  the  local  board  or  other  authority  the  surface  of  the  street, 
t.  e.,  a  surface  of  such  a  thickness  as  the  local  ooard  may  re<]^uire,  for  the 
puipose  of  doing  to  the  street  that  which  is  necessary  for  it  as  a  street, 
and  also  of  doing  those  things  which  commonly  are  done  in  or  under  the 
street  [Coverddley.  Charlton,  4  Q.  B.  Diy.  118).  The  property  passes  to  a 
certain  depth,  which  may  be  called  the  area  of  the  ordinary  user  (See  13 
Q.  B.  Diy.  913).  The  effect  of  sect.  96  of  18  &  19  Vict.  c.  120,  is  the 
samid  {Wandsworth  Y,  United  Telephone  Co,,  13  Q.  B.  Diy.  904;  and  see 
Curtis  y.  Kesteven  Council,  45  Oh.  D.  604).  But  the  property  of  the  local 
board  ceases  when  the  highway  ceases  to  be  a  highway  {Bolh  y.  8t, 
Georges  Vestry,  14  Ch.  Diy.  783). 

Hie  right  of  the  owner  of  land  abutting  on  a  highway  to  the  soil  of  the 
highway  ad  medium  filum  vice  is  founded  on  a  presumption  of  law  which' 
exists  only  in  the  al»ence  of  eyidence  of  ownersnip  {Beckett  y.  Leeds,  7  Ch. 
421).    The  presumption  applies  equally  to  a  priyate  as  to  a  public  road 
{Holmes  y.  BeUingham,  7  C.  B.  N.  S.  329). 

The  ordinary  rule  of  law  is,  that  in  the  case  of  the  conyeyance  of  land  When  soil  in 
adjoining  a  highway,  the  soil  of  the  highway,  ad  medium  filum  vioi,  passes  highway 
by  the  conyeyance ;  and  the  fact  that  the  land  is  set  forth  by  admeasure-  passes  hy 
ment  and  referred  to  in  a  plan,  which  indudes  no  portion  of  the  highway,  conyeyanoe. 
does  not  prevent  the  operation  of  such  rule  {Berridge  y.  Ward,  10  C.  6. 
N.  8.  400 ;  and  see  B.  y.  Strand  Board,  4  B.  &  S.  526 ;  12  W.  E.  828 ; 
where  the  boundary  of  a  paiish  was  defined  by  statute ;  and  Mickhthwait  y. 
Newlay  Co,,  33  Gh.  Diy.  145,  a  case  of  land  l)oimded  by  a  river).  But  the 
soil  of  the  highway  wiU  not  pass  if  it  appears  from  a  map  annexed  to  the 
conyeyance,  or  from  the  form  of  the  conyeyance,  that  such  soil  was  not 
intended  to  pass  {Salisbury  v.  G.  N.  B,  Co.,  5  0.  B.  N.  S.  174 ;  28  L.  J. 
0.  P.  40;  Flumstead  y.  British  Land  Co.,  L.  R.  10  Q.  B.  16 ;  Landrock  y. 
Metropolitan  B.  Co.,  1886,  W.  N.  195,  where  it  was  doubted  whether  the 
presumption  applied  to  a  lease).  And  where  a  conveyance  described  land 
as  bounded  by  a  street,  which  at  that  time  was  intended  to  be  used  as  a 
highway,  but  had  not  been  dedicated,  the  soil  of  the  street  did  not  pass. 
{Leigh  y.  Jack,  L.  E.  5  Ex.  Diy.  264).  Cotton,  L.  J.,  doubted  whether 
the  rule  would  ever  apply  to  cases  where  land  is  sold  in  plots  for  building 
purposes,  even  altiiough  the  roads  had  been  actually  laid  out  {Ih.)  As  to 
the  effect  of  subsequent  circumstances  not  contemplated  at  the  time  of  the 
grant,  see  Micklethwait  v.  Newlay  Co.,  33  Ch.  Div.  133. 

Stripe  of  land  lying  along  a  highway,  even  though  indirectly  connected 
with  parts  of  a  waste,  may  well  pass  under  a  conyeyance  of  me  adjacent 
inclosure,  though  the  deed  purports  to  state  the  quantity  of  acres  within 
the  fences  that  were  therein  conveyed,  if  the  words  **  more  or  less  ^'  were 
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added  [Dendy  v.  JSimpBon,  1  Jur.  N.  S.  1068 ;  9  W.  E.  743 ;  Simpion  y. 
Dendy,  8  0.  B.  N.  S.  433). 

The  presTimptioii  at  law  is,  that  waste  land  adjoining  a  road  belongs  to 
the  owner  of  the  soil  of  the  adjoining  inclosed  land,  and  not  to  the  lord  of 
the  manor  {Steel  v.  PrickeU,  2  Stark.  463 ;  Scoones  v.  Morrell,  1  Beav. 
261) ;  whether  such  owner  be  a  freeholder,  copyholder,  or  leaseholder 
(Doe  V.  Pearsey,  7  B.  &  C.  304).  The  right  to  land  adjoining  either  side 
of  the  road  extends  to  the  centre  {Cooke  v.  Oreen^  11  Price,  736). 

The  presumptive  right  of  the  owner  of  the  adjoining  land  may  be  re- 
pelled by  evidence  of  acts  of  ownership  by  the  lord  of  the  manor  {Anon,^ 
liofft,  358).  And  if  the  narrow  strip  be  contiguous  to,  or  communicate 
with,  open  commons  or  larger  portions  of  land,  the  presumption  is  either 
done  away,  or  considerab^^  narrowed;  for  the  evidence  of  ownership, 
which  applies  to  the  larger  portions,  applies  also  to  the  narrow  strip 
which  communicates  with  ihemiOroae  v.  Westy  3  Taunt.  39 ;  Headlam  v. 
Hedley,  Holt,  N.  P.  C.  463V  Upon  this  question  the  lord  may  give 
evidence  of  grants  by  hiTn  oi  the  waste  between  the  road  and  the  other 
indosures  of  other  persons  at  a  distance  from  the  spot  claimed  by  the 
plaintiff,  provided  such  evidence  is  confined  to  the  road  which  passes  by 
the  spot  claimed  by  the  plaintiff  (2>oc  v.  Kemp,  7  Bing.  332 ;  2  Bmg.  N.  C. 
102;  see  Stanley  v.  Whiter  14  East,  332;  Dendy  v.  Simpaon,  18  G.  B. 

S31). 
Tie  presumption  may  also  be  rebutted  by  the  owner  of  the  adjoining 

land  acceptin&p  an  allotment  of  the  strip  in  question  from  commissioners 

appointed  to  mclose  and  allot  the  wastes  of  the  manor  (Oery  v.  Redman, 

1  Q,  B.  D.  161).    Where  the  lord  has  conveyed  land  to  A.  and  other  land 

to  B.,  and  it  appears  that  a  strip  passed  by  one  of  these  conveyances,  but 

it  is  doubtful  by  whicii ;  no  presumption  arises  in  favour  of  A.  from  the 

fact  that  tiie  strip  lies  between  a  highway  and  land  indisputably  comprised 

in  the  conveyance  to  A.  ( White  v.  HUl,  6  Q.  B.  787 J.    The  presumption 

in  favour  of  the  adjoining  owner  may  be  rebutted  oy  showmg  that  the 

strip  adjoins  other  land  occupied  adversely  to  such  owner  {Doe  v.  Hampsoti, 

4  0.  B.  267 ;  17  L.  J.  C.  P.  226). 

On  the  question  whether  these  spaces  form  part  of  the  highway  so  as  to 
preclude  any  inclosure  or  obstruction,  see  Turner  v.  Ringwood  Board,  9 
£q.  418;  Nicoly,  Beaumont,  50  L.  T.  112;  and  as  to  the  application  of 
the  fifteen  feet  rule,  see  Boston  v.  Richmond  Board,  L.  B.  7  Q.  B.  69. 
Strips  of  grass  bordering  a  main  road  are  **  roadside  wastes  "  within  51  & 
62  Vict.  c.  41,  sect.  11,  sub-sect.  1  {Curtis  v.  Kesteven  Council,  45  Ch.  D. 
604). 

By  an  inclosure  act  waste  lands  of  a  manor  were  to  be  allotted  in  certain 
proportions.  A  part  of  the  waste  land  was  not  portioned  out  in  the  award 
of  uie  commissioners :  it  was  held,  that  the  freehold  of  such  land  remained 
in  the  lord  of  the  manor,  as  there  was  nothing  in  the  act  to  transfer  such 
freehold  {Packey,  Mee,  9  W.  E.  335 ;  Ewart  v.  Graham,  6  Jur.  N.  S.  773). 

Balks  are  strips  of  land  13^0 g  between  lands  which  are  private  property. 
In  presumption  of  law,  balks  belong  to  the  owners  of  the  adjacent  land, 
unless  the  contrary  is  proved  {Oodmanchestery,  Phillips,  4  Ad.  &  Ell,  560). 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  the  hedge 
primed  facie  belongs  to  the  owner  of  the  field  in  which  the  diteh  is  not.  If 
there  are  two  ditcnes,  one  on  each  side  of  the  hedge,  then  the  ownership 
of  the  hedge  must  be  ascertained  by  proving  acts  of  owner^p  {Guy  v. 
West,  Selw.  N.  P.  1218 ;  see  as  to  acts  of  ownershipof  a  ditch,  Searby  v. 
Tottenham  R.  Co.,  5  Eq.  409 ;  Norton  v.  X.  &  N.  W.  R,  Co,r  13  Ch.  Div. 
268).  The  rule  about  ditehing  is  this:  no  man  makkig  a  diteh  can 
cut  into  his  neighbour's  soil,  but  usually  he  cuts  to  the  very  extremity 
of  his  own  land ;  he  is  of  course  bound  to  throw  the  soil  which  he 
digs  out  upon  his  own  land,  and  after,  if  he  likes  it,  he  plante  a  hedge 
upon  the  top  of  it;  therefore,  if  he  afterwards  cuts  beyond  the  edge 
of  the  ditch,  which  is  the  extremity  of  his  land,  he  cute  into  his  nei^- 
botir*s  land,  and  is  a  trespasser ;  no  rule  about  four  feet  or  eight  feet 
bas  anything  to  do  with  it  ( Vowles  y.  Miller^  3  Taunt.  138 ;  see  the  judg- 
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meni  of  Hdrcyd,  J.,  7  B.  &  C.  307,  308).    If  a  tree  grows  near  the  con-     Bights  of 
fines  of  the  land  of  two  parties,  so  that  the  roots  extend  into  the  soil  of         Wajr. 

each,  the  property  in  the  tree  belongs  to  the  owner  of  tiie  land  in  which  

the  tree  was  first  sown  or  planted  {Holder  y.  Coates,  M.  &  M.  112;  see 
Waterman  y.  Soper,  1  Lord  Kaym.  737 ;  Masters  y.  Pollie,  2  Eoll.  E,  141 ; 
Anon.,  2  BolL  B.  255). 

2.  Privet  Eights  of  Way, 

There  are  four  kinds  of  ways  (Co.  litt.  66  a): — 1,  a  foot-way— 2,  a  Bifferent 
horseway,  which  includes  a  foot- way — 3,  a  carria^-way,  which  includes  kinda  of  ways, 
both  horse- way  and  foot- way — 4,  a  orift-way.  Although  a  cairi^e-way 
comprehends  a  horse-way  and  a  foot-way  {Davits  y.  Stevens,  7  C.  &  P. 
570^,  yet  it  does  not  necessarily  include  a  drift- way  (1  Taunt.  279) ;  but 
evidence  of  a  carriage-way  is  strong  presumptive  evidence  of  the  grant 
of  a  drift- way  {Ibid,)  As  to  the  meaning  of  a  right  of  way  to  **lead 
manure,"  see  Brunton  y.  Hall,  1  Q.  B.  792.  A  way  may  be  granted  for 
agricultural  purposes  only  {Reynolds  y.  Edwardes,  Willes,  282) ;  or  for 
the  carriage  of  coals  only  (ivesony,  Moore,  3  Ld.  Baym.  291 ;  1  Salk.  15) ; 
or  for  the  carriage  of  all  other  articles  except  coals  {Stafford  y.  Coyney, 
7  B.  &  C.  257 ;  Jackson  v.  Stacey,  Holt,  N.  P.  0.  455).  &ere  may  be  a 
private  right  of  way  over  a.cid  de  sac  {Roe  v.  Siddons,  22  Q.  B.  Div.  234). 

There  may  be  both  an  occupation  way  and  a  public  highway  over  the  Pablic  and 
same  road  {Brownlow  v.  Tomtinson,  1  M.  &  G.  484).     The  acquiring  a  private  ways 
right  of  way  by  the  public  does  not  destroy  a  previously-existing  ri^ht  of  oo-existiDg. 
vray  oyer  the  same  Ime ;  but  the  private  way  must  be  previously  existing 
{Duncan  t.  Louch,  6  Q.  B.  904).    If  the  owner  of  land  has  granted  to  an 
mdividoal  an  occupation  way  the  subseouent  absolute  dedication  by  him 
of  a  footway  to  the  public,  in  the  same  place,  cannot  be  presumed,  with- 
out also  presuming,  or  proving,  a  release  of  the  way  by  the  individual ; 
for  without  the  release  the  owner  can  only  be  supposed  to  have  given 
what  he  himself  had,  a  right  not  inconsistent  with  the  easement  {R,  v. 
Chorley,  12  Q.  B.  515).    Tne  court  acted  on  an  enclosure  award  which 
set  out  the  same  way  as  a  bridle  and  footpath  for  the  public,  and  as  a  car- 
riage-way  for  particular  persons  {Pullin  v.  Deffel,  64  Ij.  T.  134). 

The  right  of  a  person  who  has  land  abutting  on  a  highway  to  pass  Private  aooees 
from  one  to  the  other  is  incontrovertible  {Burgess  y.  Northunch,  6  Q.  B.  D.  to  highway. 
275),     It  is  something  quite  different  from  the  public  rigjit  of  using  the     ^lyyuJL^^/  Cz^v^^ 
highway  {Lyon  v.  Fishmongers^  Co,,  1  App.  Cas.  676 ;  Fritz  y.  Hobson,  14     J^  axJ   <f  *v^y  /  ' , 
Gh.D.  554).  /  V 

A  private  way  is  a  ngbt  which  one  or  more  persons  have  of  g[oing  over  Acquisition  of 
the  lajid  of  another.    This  may  be  claimed  by  express  reservation,  or  by  private  rights 
grant,  or  as  necessarily  incident  to  a  grant  of  land :  or  it  may  be  claimed  of  way. 
by  prescription,  custom,  or  by  virtue  of  an  inclosure  act  (Selw.  N.  P. 
1266,  13th  ed.) 

A  right  of  way  may  be  claimed  by  ex[>ress  reservation ;  as  where  A.  Acquisition  of 
grants  land  to  another,  reserving  to  himself  a  way  over  such  land  private  rights 
(1  Boll.  Abr.  109,  pi.  45 ;  Com.  Dig.  Chimin  (D.  2) ;  and  see  Cardigan  v.  of  way  by 
Armitage,  2  B.  &  C.  197).     Tindal,  0.  J.,  in  Durham  R,  Co.  v.  Walker  express 
(2  Qu  B.  967),  observed,  "  A  right  of  way  cannot  in  strictness  be  made  the  reservation, 
subject  either  of  exception  or  reservation.    A  right  of  way  reserved  to  a 
lessor  is,  in  strictness  of  law,  an  easement  newly  created  byway  of  grant 
from  the  grantee  or  lessee,  in  the  same  way  as  the  right  of  si>orting  or 
fishing  "  (See  Doe  v.  Lock,  2  Ad.  &  EU.  705 ;  Wickham  y.  Hawker,  7  M. 
ft  W.  63).    In  order  to  establish  an  easement  claimed  by  lessors,  as  in  the 
nature  of  a  grant  from  the  lessee,  it  would  in  general  be  essential  to  show 
the  execution  of  the  lease  by  the  lessees  {Durham  R.  Co,  v.  Walker,  2 
Q.  B.  967;  Corcor  v.  Payne,  1.  E.  4  C.  L.  380).    The  effect  of  such  a 
reservation,  operating  as  a  re-grant,  was  considered  {Dynevor  v.  Tennant, 
33  Ch.  Div.  420 ;  13  App.  Cas.  279).    A  right  of  access  stipulated  for  by  a 
contract  was  extingui^ed  by  a  conveyance  which  did  not  reserve  it 
{Teebay  v.  Manchester  R,  Co,,  24  Ch.  D,  572).  , 
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A  way  may  be  daimed  by  grant,  as  where  an  o'tener  of  land  grants  to 
another  person  a  way  through  or  over  a  particular  close  (Com.  Dig. 
Chimin,  D.  3).  But  the  word  **  way" in  a  grant  is  not  an  apt  word  to 
create  a  new  right  of  way.  It  is  a  word  descriptive  of  an  existing  right 
— a  right  of  way  over  the  land  of  another  person  {Rot  v.  SiddonSy  20  Q.  B. 
Div.  236).  A  covenant  by  an  owner  of  land  that  another  person  e^all 
have  and  use  a  way  amounts  to  a  grant  (Holme  v.  Seller,  3  Lev.  305). 
A  contract  to  grant  a  right  of  way  was  hela  equivalent  to  a  contract  for 
sale  of  real  estate,  so  that  no  dunages  were  given  for  breach  (Rawe  v. 
London  School  Board,  36  Ch.  D.  619 ;  see  Jones  v.  WaUs,  43  Ch.  Div.  574). 
Where  the  plaintiff  claimed  a  right  of  way  over  the  defendant's  soil,  and 
it  appeared  that  in  the  defendant  s  lease,  granting  him  all  ways,  without 
exception  or  qualification,  there  was  a  covenant  for  contributing  with 
other  occupiers  of  the  lessor's  property  to  the  keeping  up  paths,  &c.  used 
in  common  Dj  them,  and  it  was  proved  that  the  plaintiff  nad  always  used 
the  path  in  question,  and  that  there  was  no  other  x)ath  to  which  the 
covenant  could  apply,  it  was  held  that  it  might  be  inferred  that  the 
defendant  took  the  soil  demised  to  him,  subject  to  the  plaintiff's  right  of 
way  {Oakley  v.  Adamson,  8  Bin^.  356).  "Where  certam  houses,  with  a 
piece  of  ground,  part  of  an  adjoining  yard,  were  leased  to  a  tenant, 
together  with  all  ways  with  the  said  premises  or  any  part  thereof  used  or 
enjoyed  le/ore  ;  and  at  the  time  of  the  grant  of  the  lease  the  whole  of  the 
yard  was  in  the  occupation  of  one  person  who  had  always  used  and 
enjoyed  a  right  of  way  to  every  part  of  that  yard ;  it  was  held  that  the 
lessee  was  entitled  to  such  right  of  way  to  the  part  of  the  yard  demised  to 
him  {Kooystra  v.  Lucas,  5  B.  &  Aid.  830 ;  Staple  v.  Haydon,  6  Mod.  3). 
If  a  right  of  way  is  appurtenant  to  a  piece  of  land  which  is  demised,  the 
right  of  way  passes  also  without  any  special  mention  of  such  right  {Skull 
V.  Glenister,  7  L.  T.  827).  Where  an  underlease  described  the  ground 
demised  and  the  ways  granted  by  the  words  "always  thereunto  apper- 
taining," a  road  over  the  soil  of  the  original  lessor  was  held  not  to  pass  by 
those  words,  although  it  mi^t  have  aone  so  by  tiie  words  *'  heretofore 
used"  {Harding  v.  Wilso7i,  2B,  A  C.  96).  Under  a  reversionary  lease  of 
a  messuage  granted  by  one  who  was  entitled  in  reversion  both  to  the 
messuage  and  also  to  the  soil  of  an  adjoining  passage,  a  right  of  way  over 
the  passage  was  held  to  pass  as  being  not  merely  convenient  but  necessary 
for  me  enjoyment  of  the  messuage  (Hinchliffey,  Kinnoul,  5  Bing.  N.  0, 1 ; 
see  Kavanagh  v.  Coal  Mining  Co,,  14  Ir.  C.  L.  R.  82).  The  conveyance  of 
an  inland  farm  with  the  **  appurtenances"  did  not  psiss  the  right  to  take 
sea- weed  from  the  neighbourmg  sea-shore  {Baird  v.  Fortune,  7  Jur.  N.  S. 
926;  10  W.  R.  2).  Now  by  Conv.  Act,  1881,  a  conveyance  of  land  in- 
cludes all  ways  at  the  time  of  the  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to 
the  land  (sect.  6).    iJasemente  may  be  granted  bv  way  of  use  (sect.  62). 

A  railwav  company  cannot  grant  a  private  right  o  f  way  over  land  re- 
quired for  the  purposes  of  its  undertaking  (Mulliner  v.  Midland  R,  Co.,  11 
Ch.  D.  611). 

A  grant  of  a  private  right  of  way  was  inferred  from  the  description  of 
boundaries  in  a  lease  together  with  the  indorsed  plan  {EspUy  v.  Wilkes, 
L.  B.  7  Ex.  298).  As  to  the  effect  of  a  ^an,  see  Bayley  v.  G,  W,  R,  Co., 
26  Ch.  Div.  441,  457 ;  Randall  v.  Hall,^T>.  G.  &  Sm.  343 ;  Roe  v.  Siddons, 
22  a  B.D.  228. 

Where  there  is  an  unity  of  seisin  of  the  land,  and  of  the  way  over 
the  land,  in  one  and  the  same  person,  the  right  of  way  is  either  extin- 
{^uished  or  suspended,  according  to  the  duration  of  the  respective  estates 
in  the  land  and  the  wajr;  and  after  such  extinguidiment,  or  during 
such  suspension  of  the  right,  the  way  cannot  pass  as  an  appurtenant 
under  the  ordinary  legal  sense  of  that  word.  In  the  case  of  an  unity  of 
seisin,  in  order  to  pass  a  way  existing  in  point  of  user,  but  extinguished 
or  suspended  in  point  of  law,  the  grantor  must  either  employ  words  of 
express  grant,  or  must  describe  the  way  in  (j[uestion  as  one  ''used  and 
enjoyed  with  the  land"  which  forms  the  subject-matter  of  the  convey- 
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ance  ^James  y.  Plani,  4  Ad.  &  EU.  761 ;  Barlow  y.  Rhodes,  1  0.  A;  M.  439].      1^^  ^ 
Kothing  is  more  clear  than  that  imder  the  "word  '' appxLTtenances,  way. 

aocordmg  to  its  legal  sense,  an  eaaement  vhich  has  become  extinct,  or 
vhiclL  does  not  exist  in  point  of  law,  by  reason  of  unity  of  ownership, 
does  not  pass  (GWmc»  y.  Peacock,  1  Bulst.  17 ;  Saundeys  y.  Oliff,  Sir  T. 
Moore,  467 ;  Whalley  v.  Thompson,  1  Bos.  &  P.  371 ;  Phesey  y.  Vicary,  16 
IL  &  W.  484 ;  Clements  y.  Lambert,  1  Taunt.  295 ;  Barlow  y.  Rhodes,  1  0. 
&  M.  439;  see  Worthir^gton  y.  Gimson,  6  Jur.  N.  S.  1053 ;  and  Tatton  y. 
HammersUy,  3  Ex.  279 ;  Wardle  y.  BrodcUhurst,  Ell.  &  Ell.  1058 ;  Bolton 
Y.Bolton,  11  Ch.  D.  968;  BreU y.  Clowser,  6  C.  P.  D.  376). 

Wbere  there  are  two  adjoining  closes  belonging  to  one  owner,  and  there 
exists  oyer  one  of  them  a  formed  road  which  is  in  fact  used  for  the  pur- 
poses of  the  other,  and  that  other  is  ^panted  wii^  the  general  words 
"  together  with  all  ways  now  used  or  enjoyed  therewith,"  a  right  of  way 
oyer  the  formed  road  will  pass  to  the  grantee,  eyen  though  that  road  had 
been  constructed  during  the  unity  of  possession  of  the  two  closes,  and  had 
not  existed  preyiously  \Barkshire  y.  Oruhb,  18  Oh.  D.  622).  Thompson  y, 
WaUrlow  (6  Ej.  36)  and  Langley  y.  Hammond  Hj,  R,  2  Ex.  161^,  so  far  as 
contrary  to  this  yiew,  haye  been  oyerruled  by  Watts  y,  Wilson  (6  Ch.  166) 
and  Kay  y.  Oxley{L.  E.  10  Q.  B.  360)  (See  Barkshire  y.  Grubh,  sup.; 
see  further  Bayl^  y.  G.  TT.  R.  Co.,  26  Ch.  Diy.  457;  Rosy,  Siddons,  22 
0.  B.  Diy.  226 ;  and  GeogheganY.  Fegan,  I.  R.  6  Ch.  139).  The  court  will 
in  those  cases  put  such  a  construction  upon  general  words,  which  primd 
facie  might  apply  to  rights  and  not  to  ways  enjojed  de  facto  only,  as  is 
to  be  gathered  from  the  true  intention  of  the  parties  {Bayley  y.  G.  TT.  R, 
Co.,  26  Ch.  Diy.  455).  As  to  the  construction  in  such  cases  of  the  words 
'*  now  or  heretofore  enjoyed,"  see  Rosy.  Siddons,  22  Q.  B.  Diy.  224. 

The  rule  about  rights  of  way  which  aiise  from  implication  is  simply  Aoqoisition  of 
this,  that  on  a  seyerance  of  two  properties  anything  like  a  right  of  way  priyate  rights 
which  is  used  and  which  is  reasonabl;^  necessary  for  the  reasonable  and  pf  way  by 
oomfortable  use  of  the  part  granted  is  intended  to  be  granted  too.    The  implied  grant 
principle  is  that  the  grantor  is  assumed  to  haye  intended  that  his  grant  ^P°^  seyer- 
Bhall  be  effectual  {Bayley  y.  G.  W.  R.  Co.,  26  Ch.  Diy.  452).    The  doctrine  ^^^^  ^^' 
of  an  implied  grant  of  easements  is  only  applicable  to  sud^  as  are  ap-  "*****■• 
parent  and  contmuous ;  and  where  contiguous  premises  held  under  the 
same  title  are  at  the  time  of  the  diyision  of  title  in  such  an  imfinished  state 
that  there  are  no  indications  of  definite  ways  or  windows,  &c.  there  will 
be  no  such  implied  grant  [Glave  y.  Harding,  27  L.  J.  Ex.  286).    It  was 
said  that  in  this  matter  there  is  a  distinction  between  easements  such  as  a 
right  of  way  or  easements  used  from  time  to  time,  and  easements  of 
necessiiy  or  continuous  easements.    It  is  clear  law  that  upon  a  seyer- 
ance of  tenements,  easements  used  as  of  necessity  or  in  their  nature 
continuous,  will  pass  by  replication  of  law  without  any  words  of  grant : 
but  with  regard  to  easements  which  are  used  from  time  to  time  only,  they 
do  not  pass  unless  the  owner  by  appropriate  language  shows  an  intention 
Ihat  they  should  pass  (Polden  y.  Bastard,  L.  R.  1  Q.  B.  161,  where  the 
right  to  go  to  a  well  ana  take  water  was  held  not  to  be  a  continuous  ease- 
ment*).    And  where  the  owner  of  two  adjoining  tenements  A.  and  B., 
who  rrom  time  to  time  used  a  payed  passage  across  A.  to  reach  B.,  mort- 
gaged A.  without  any  reseryation,  tine  mortgage  extinguished  all  right 
of  way  through  the  passage  [Taws  y.  Knowles,  1891,  2  Q.  B.  564).    A 
grant,  howeyer,  was  implied  of  a  right  of  way  as  being  in  the  nature  of  a 
continuous  and  apparent  easement  in  Ford  y.  Met.  R.  Co.,  17  Q.  B.  Diy. 
12  (where  there  were  no  words  of  grant) ;  and  in  Brown  y.  Alabaster,  37 
Ch.  D.  490  (where  "appurtenances"  occurred).    In  TJiomas  y.  Owen  (20 
Q.  B.  Diy.  231),  Fry,  JU.  J.,  laid  down  that  an  exception  to  the  principle 
of  Polden  y.  Bastard  {sup.)  existed  in  the  case  of  a  formed  road  made  oyer  an 
alleged  seryient  tenement  to,  and  for  the  apparent  use  of,  the  dominant 
tenement ;  in  which  case  a  grant  may  be  implied.    The  exception  applies 
not  only  to  the  case  of  a  grant,  but  also  to  the  case  of  a  reseryation  im- 
plied to  support  an  earlier  grant  (20  Q.  B.  Diy.  231).   The  reseryation  of  an 
easement  oineceasity  wa& implied  in  Shurbrook  y.  Tufnell,  46  L.  T.  886. 
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As  a  right  of  way  may  be  created  by  an  express  grant,  so  it  may  also 
arise  by  an  impliea  grant,  where  the  circumstances  are  such  that  the  law 
will  imply  such  erant.  This  right  of  wa^  has  been  commouly^  termed  a 
way  of  ncce««%,  but  it  is  in  fact  only  a  right  of  way  by  imphed  grant; 
for  there  seems  to  be  no  difference  where  a  thing  is  granted  by  express 
words,  and  where  it  passes  as  incident  to  the  grant  by  operation  of  law 
(1  Wms.  Saund.  323,  n.;  see  4  M.  &  S.  387).  Where  property  devised  or 
granted  is  landlocked,  and  there  is  no  other  way  of  ^tting  at  it  without 
being  a  trespasser,  so  that  it  cannot  be  enjoyed  without  a  way  of  some 
sort  over  tiie  lands  of  the  testator  or  grantor,  it  is  clear  that  a  way  of 
necessity  is  created  de  novo  {Pearson  v.  Spencer,  1  B.  &  S.  683;  PinningUm 
V.  QaUandj  9  Exch.  1 ;  Pyer  v.  Carter ,  I  H.  &  N.  916 ;  see  Beaudely  v. 
Brook,  Cro.  Jac.  189 ;  Houston  v.  Fearon,  8  T.  E.  60).  So  if  the  owner  of 
two  closes,  haying  no  way  to  one  of  them  but  oyer  the  other,  part  with 
the  latter  without  reserving  a  right  of  way,  it  will  be  reserved  to  him  by 
operation  of  law  {Clarke  v.  Cogg,  Cro.  Jac.  170 ;  Jordan  v.  Attwood,  Owen, 
121 ;  London  y.  Bigg,  13  Ch.  D.  798).  On  tiie  sale  of  land  to  a  purchaser 
who  has  notice  that  the  adjoining  land  is  to  be  laid  out  in  building  in  a 
manner  which  will  make  a  right  of  way  over  the  purchased  land  necessary 
to  the  vendor,  such  right  of  way  is  reserved  to  the  vendor  by  implication, 
as  a  way  of  necessity  (Davies  v.  Sear,  7  Eq.  427). 

A  way  of  necessify  cannot  be  pleaded  generally,  without  showing  the 
manner  in  which  the  land  over  which  the  way  is  claimed  is  charged  with 
it  (Bullard  v.  Harrison,  i:  M.  &  S.  387 ;  see  1  'Wms.  Saund.  323,  n.  6). 

Where  there  is  a  private  road  through  a  farm,  the  parson  may  use  it 
for  carrying  away  his  tithe,  though  there  is  another  public  way  equally 
convenient  {Cohb  v.  Selby,  6  Esp.  103 ;  see  James  v.  Dodds,  2  C.  &  M.  266). 
Where  a  man  leases  lands,  reserving  the  timber,  he  may  enter  to  show  it 
to  a  purchaser  (2  £ol.  Abr.  74,  1,  41 ;  1  Bol.  Abr.  109,  1,6).  So  if  a  man 
grants  to  another  certain  trees  in  his  wood,  the  grantee  may  go  with  carts 
over  the  grantor's  lands  to  carry  away  the  trees  {Lifordfs  case,  1 1  Eep. 
62  a ;  Yin.  Abr.  Incident).  A  man  having  a  right  to  wreck  thrown  on 
another  man's  land,  has  necessarily  a  right  of  way  over  such  land  to  take 
the  wreck  [Anon,,  6  Mod.  149V  Where  at  the  time  of  the  grant  in  respect 
of  which  a  right  of  way  was  claimed,  there  was  a  way  which  continued  to 
exist,  another  wa^  could  not  be  claimed  as  a  way  of  necessity,  on  the 
^x)und  of  its  being  more  convenient  than  the  lormer  way  {Dodd  y. 
Burchall,  1  H.  &  C.  113).  As  to  a  right  of  way  by  necessity  to  land 
which  had  escheated  to  the  lord  of  the  manor,  see  Proctor  y.  Hodgson,  10 
Exch.  824. 

YThere  a  grantee  is  entitled  to  a  way  of  necessity  over  another  tenement 
belonging  to  the  grantor,  and  there  exist  to  the  tenement  granted  more 
ways  than  one,  the  grantee  is  entitled  to  one  way  only,  which  the  grantor 
may  select  {Bolton  y.  Bolton,  11  Ch.  D.  968).  A  way  of  necessi^,  once 
created,  must   remain  the  same  way  as  long  as  it  continues  at   sJl 

I  Pearson  v.  Spe7icer,  1  B.  &  S.  584).  The  lessee  of  an  inner  dose  has 
»y  necessity  a  right  of  way  suitable  to  the  business  for  which  the  lease 
was  made,  oyer  an  outer  close  which  belongs  to  the  same  landlord  (Oay" 
ford  v.  Moffatt,  4  Ch.  133V  So  where  land  was  taken  compulsorily  for 
sewage  works,  the  local  lx)ard  acquired  a  way  of  necessity  for  all  pur- 
poses connected  with  these  works  {Serffy.  Acton,  31  Ch.  D.  679).  In 
general,  however,  a  way  of  necessity  is  not  created  for  all  purposes  for 
which  the  close  to  which  the  way  leads  may  at  any  time  be  used ;  but 
only  such  a  right  of  way  as  will  enable  the  owner  of  the  close  to  enjoy  it 
in  the  condition  it  was  in  at  the  time  of  the  creation  of  the  way  {London 
y.  Bigg,  13  Ch.  D.  798). 

A  way  of  necessity  is  limited  by  the  necessity  which  created  it ;  and 
when  such  necessity  ceases,  the  right  of  way  also  ceases ;  therefore  if,  at 
any  subsequent  period,  the  party  formerly  entitled  to  such  way  can 
approach  tne  place  to  which  it  led  by  passing  over  his  own  land,  by  as 
diroct  a  course  as  he  would  have  done  by  using  the  old  way,  the  latter  will 
cease  to  exist  {Holmes  y.  Goring,  2  Bing.  76 ;  Beynolds  y.  Edwards^  Willee, 
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262 ;  bat  aee  BuekUy  t.  CoUa,  5  Taunt.  311,  and  the  remarks  of  Parke,  B.,      Bightf  of 
Proctor  Y.  Hodgson,  10  Ex.  828 ;  see  also  Pheysey  v.  Vieary,  16  M.  &  W.  Way. 

491). 


A  rtght  of  way  (where  it  does  not  create  an  interest  in  the  land)  is  an  Acqnisition  of 
incorporeal  right,  and  stands  upon  the  same  footing  as  other  incorporeal  rights  of  way 
lights,  such  as  rights  of  common,  rents,  advowsons,  &c.    It  lies  not  in  ly  grant  pre- 
livery,  hut  in  grant,  and  neither  a  freehold  nor  a  chattel  interest  in  it  can  sumed  from 
be  created  or  passed  otherwise  than  by  deed  (5  B.  &  0.  229 ;  see  ante,  ^^^^* 
p.  46).    Grants  of  rights  of  way  are  presumed  from  long  enjoyment, 
where  its  commencement  cannot  be  accounted  for,  imless  a  grant  has  been 
made  (5  B.  &  Aid.  237).    The  uninterrupted  enjojrment  of  a  right  of  way 
for  twenty  years,  in  the  absence  of  CTidence  that  it  had  been  used  by 
leave  or  favour,  or  under  a  mistake,  was  held  sufficient  to  leave  to  a  jury 
to  prestmie  a  grant,  although  the  road  in  question  had  been  extinguished 
about  twenty-six  years  before,  under  the  award  of  the  commissioners  of 
an  indosure  act  (Campbell  v.  Wilson,  3  East,  294).    So  where  there  had 
been  an  absolute  extinguishment  of  a  right  of  way  for  many  years  by 
unity  of  possession,  but  the  wav  had  been  used  for  thirty  years  preceding 
an  action  for  its  obstruction,  the  jury  were  directed  to  presume  a  grant 
from  the  defendant  {Keymer  v.  Summers,  Bull.  N.  P.  74,  cited  3  T.  R. 
157;  see  also  LiveU  v.  Wilson,  3  Bing.  115).    Though  an  uninterrupted  Knowledge  of 
possession  for  twenty  years  and  upwards  be  a  bar  to  an  action  on  the  owner  of  fee. 
case,  yet  the  rule  must  be  taken  with  this  qualification,  that  the  pos- 
session, was  with  the  acquiescence  of  the  person  seised  of  an  estate  of 
inheritance.    The  mere  knowledge  of  the  tenant  is  not  sufficient  {Daniel 
V.  North,  11  East,  372) ;  but  if  the  user  has  been  for  a  great  length  of 
time,  it  may  be  presumed  that  the  landlord  was  aware  of  it  {Davies  v. 
Stephens,  7  0.  &  P.  570;  Jamieson  v.  Coulter,  21  W.  R.  852;  Gray  v. 
Bond,  2  Brod.  &  Bing.  667 ;  see  2>au;«on  v.  Norfolk,  1  Price,  247).  A  grant, 
however,  may  be  presumed  from  one  tenant  to  another  {Timmons  v.  Hewitt, 
22  L.  B.  It.  627). 

A  private  way^  may  be  claimed  by  prescription ;  as  that  a  man  is  seised  Acquisition  of 
in  fee  of  a  certain  messuage,  and  that  he,  and  all  those  whose  estate  he  right  of  way 
has  in  the  same  messuage,  have  from  time  immemorial  had  a  way  (describ-  ^7  preeorip  • 

ing  it,  as  tiie  case  may  be)  from to .     A  way  being  only  an  **^^  **  *^°"'^" 

easement,  and  not  an  intwest,  should  not  be  laid  as  append^t  or  ap-  ™^°  ^^' 
purtenant  (Yelv.  159).  "Wbere  a  particular  tenant  relied  on  a  prescriptive 
right,  he  must,  before  the  act  2  &  3  Will.  4,  c.  71,  s.  5,  ante,  p.  16,  have  set 
forth  the  seisin  in  fee  of  the  owner,  and  then  have  traced  his  own  title 
from  the  owner  of  the  fee  (2  Salk.  562;  Com.  Dig.  Ghiinin  (D.  2)). 
THiere  in  trespass  auare  dausum  /regit,  the  defendant  prescribed  in  a  que 
esttUe  for  a  right  ox  way  over  the  locus  in  quo,  and  it  appeared  that  the 
defendant's  l£md  had,  within  fifty  years,  been  part  of  a  large  common,  and 
afterwards  inclosed  under  the  provisions  of  an  act  of  parliament,  and 
allotted  to  the  defendant's  ancestor,  it  was  held,  that  notwithstanding  this 
evidence  the  right  claimed  by  the  defendant's  plea  might  in  law  exist 
{Codling  v.  Johnson,  9  B.  &  G.  933).  If  the  lessor  enjoy  a  prescrii>tive 
right  of  way,  or  any  other  easement,  b^  virtue  of  the  demised  premises, 
sodi  right  will  pass  to  the  tenant  for  life  or  years.  Before  the  act  2  &  3 
WilL  4,  c.  71  (see  ante,  s.  5,  p.  16),  the  only  distinction  between  a 
tenant  for  years  and  a  tenant  for  life  was  that  the  former  in  pleading 
oould  not  prescribe  in  his  own  right ;  but  he  must  have  asserted  the  right 
through  his  landlord,  or  the  owner  of  the  freehold  {Cantrell  v.  Stephens, 
StyL  300;  Dawney  v.  Ca^hford,  Garth.  432).  The  user  on  which  the 
piescription  is  bawd  must  be  uninterrupted.  Locking  a  gate  across  the 
way  is  interruption,  although  the  claimant  is  given  a  key  {Barry  v.  Lowry, 
L  B.  11  0.  L.  483).  As  to  claim  to  private  rights  of  way  under  2  &  3 
WilL  4,  c  71,  see  anU,  pp.  7,  8. 

A  custom  that  every  inhabitant  of  a  certain  village  shall  have  a  waj.  Acquisition 
over  certain  land,  either  to  church  or  to  market,  is  good,  because  it  is  by  custom. 
<mly  an  easement,  but  not  a  profit  (6  Bep.  60  b. ;  Go.  Litt.  110  b. ;  Gro,' 
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Bights  «f     Eliz.  180 ;  see  2  H.  Bl.  393 ;  ante,  pp.  23,  24).    See,  as  to  a  churoH  way. 
Way.         Batten  v.  Oedye,  41  Ch.  D.  607. 

*" rn — ~       By  an  indosure  act,  all  ways  over  West  Field,  allotted  to  B.,  were  to 

^^'^Sf^Sli^^      be  extiiupQiahed  from  the  time  of  the  completion  of  a  new  road,  with  a 

by  statate.       proyisotiiat  nothing  in  the  act  should  deprive  A.  of  the  right  of  ingress, 

egress,  and  regress,  to  and  from  a  watercourse,  for  the  purpose  of  re* 

building,  or  to  cleanse  the  same;  this  reserved  to  A.  his  right  of  way 

unimpaired  over  West  Field,  for  the  purposes  mentioned  in  the  adb 

{Adeane  v.  Mortlock,  5  Bing.  N.  0.  236).    A  private  estate  act  authorizing 

the  appropriation  of  land  as  a  wav  for  the  general  improvement  of  the 

estate  and  the  accommodation  of  tenants  and  occupiers,  was  held  to 

authoruse  the  creation' of  exclusive  private  rights  of  way  (White  v.  Leeson, 

d  H.  &  N.  63).    Commissioners  of  partition  may  award  a  right  of  way 

over  the  lands  of  one  party  to  the  lands  of  another  party  interested  in  the 

partition  {Lister  v.  Lister,  3  Y.  &  0.  140). 

Katare  and  Prtrndfade^  the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way 

extent  of  having  regard  to  the  nature  of  the  locus  in  quo  over  which  it  is  granted 

righto  of  way  and  to  the  purpose  for  which  it  is  intended  to  be  used.    Bom  these 

acquired  by      circumstances  may  be  called  in  aid  in  determining  whether  it  is  a  general 

exprefls  grant,  jig^t  of  way,  or  a  footway,  or  a  driftway  (Cannon  v.  ViUars,  8  Ch.  D. 

421 ;  see  Osbom  v.  Wise,  7  C.  &  F.  761,  jpost).    On  this  principle,  a  wav 

was  held  to  be  a  footway  in  Cousens  v.  Bose,  12  Eq.  366 ;  and  a  way  for  all 

purposes  in  Watts  v.  Nelsony  6  Ch.  166;  sea  also  Wood  v.  Stourbridge  Co,, 

16  C.  B.  N.  S.  222.    A  way  over  a  private  road  to  land  abutting  on  the 

I>rivate  road  was  not  limited  to  a  way  through  gates  which  existed  at  the 

time  of  the  grant  {South  Metropolitan  Co,  v.  Jadeky  16  C.  B.  42). 

Where  tiiere  is  an  express  grant  of  a  private  right  of  way  to  particular 
land,  to  the  unrestricted  use  of  which  land  the  grantee  of  the  rignt  of  way 
is  entitied,  the  grant  is  not  to  be  restricted  to  access  to  the  land  for  pur- 
poses for  which  access  would  be  required  at  the  time  of  the  grant  {Finch 
V.  G.  W.  B.  Co.,  6  Ex.  D.  264;  United  Land  Co.  v.  G.  E.  R.  Co.,  10  Oh. 
686;  Newcomen  v.  Coulson,  6  COi.  D.  133).  In  Allan  v.  Gomme  (11  Ad.  & 
E.  769),  the  grantee  of  a  right  of  way  was  confined  to  the  use  of  a  way  to 
a  place  which  should  be  in  the  same  predicament  as  it  was  at  the  time  of 
the  grant.  This  ruling,  however,  was  not  approved  of  by  Parke,  B. 
{ffening  v.  Burnett,  8  Exch.  192),  and  the  case  was  treated  l^  Btephen,  J., 
as  turmng  on  the  construction  of  the  particular  deed  {Fincn  v.  G.  W.  B, 
Co.,  6  Ex.  D.  269).  On  the  constiniction  of  a  lease  the  grant  of  a  right  of 
way  was  restricted  to  the  way  existing  at  the  date  of  the  lease  {Collins  v. 
JSlade,  23  W.  B.  199).  Where  a  lease  reserved  to  the  lessor  and  his 
assigns  a  right  of  way  for  the  purpose  of  rebuilding  erections  on  adjoin- 
ing premises,  which  belonged  to  the  lessor,  and  the  defendants,  who 
dmmed  under  the  lessor,  had  erected  a  dispensary  on  the  adjoining  pre- 
mises, and  proposed  to  use  the  way  as  an  access  to  such  dispensary,  the 
user  was  restrained  {Ardky  v.  St.  Fancras,  1870,  W.  N.  203 ;  39  L.  J. 
Ch.  871 ;  see  Sloan  v.  HoUiday,  30  L.  T.  767).  Compare  the  ruling  as  to 
the  extent  of  an  easement  to  discharge  drainage  over  another's  land 
{Wood  V.  Saunders,  10  Ch.  682). 

Under  a  grant  of  a  free  and  convenient  horse  and  foot  wav,  and  for  carts, 
&c.,  '*to  carry  stones,  timber,  coals,  and  other  things  whatsoever,"  the 
grantee  may  lay  a  framed  way  across  the  land  for  carrying  coals  as  behig 
most  convenient  {Senhouse  v.  Christian,  1  T.  B.  660^.  In  1630  land  was 
granted  excepting  and  reserving  out  of  the  grant  ail  mines  of  coal  with 
sufficient  way  leave  to  the  said  mines.  It  was  questioned  whether  under 
this  reservation  the  coal-owner  had  now  a  rignt  to  make  a  railway.  It 
was  held,  however,  that  the  right  was  not  confined  to  sudi  "^^s  as  were 
in  use  at  the  time  of  the  grant  {Band  v.  Kingscote,  6  M.  &  W.  174 ;  see 
Newcomen  v.  Coulson,  6  Ch.  D.  139).  Where  a  lease  reserved  minerals  with 
authority  to  work  and  carry  away  ihe  same  witii  free  way  leave  to  and 
from  the  same  or  to  or  from  any  other  mines,  the  reservation  only  in- 
cluded way  leave  for  the  purpose  of  getting  the  exoejited  minerals,  and  a. 
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rulwoy  Imying  been  made,  the  proper  question  for  the  jury  was  whether     Bi^ts  of 
when  the  road  was  formed  it  had  become  necessary  or  expedient  to  make         Way. 

a  road  for  the  purpose  of  getting  the  excepted  minerals;  and,   if  so,  "~ ' 

whether  the  roaa  was  a  proper  one  for  that  purpose  {Durham  H,  Co,  v. 
Walker^  2  Q.  B.  940 ;  Farrow  v.  Vannttariy  1  By.  Cas.  614).  Where, 
however,  A.  granted  land  excepting  and  reserving  a  waggon  or  cart 
road  of  the  width  of  eighteen  feet,  to  be  at  all  tmies  thereafter  kept 
in  repair  at  his  own  cost,  this  reservation  did  not  enable  A.  to  lay 
down  a  railroad  for  carrying  coals  raised  from  his  neighbouring  col- 
liery {Bidder  v.  NoHh  Staffordshire  B.  Co.,  4  Q.  B.  Div.  212).  Where  a 
lease  of  premises  described  them  as  abutting  on  ^  intended  way,  thirty 
feet  wide,  not  then  set  out,  the  soil  of  which  was  the  property  of  the 
lessor :  and  the  lessee  granted  an  underlease,  describing  the  premises  as 
abutting  on  an  intended  way,  without  specifying  the  breadth :  the  sub- 
lessee was  entitled  to  a  convenient  way  only  {Harding  v.  Wilson,  2  B.  & 
C.  96 ;  see  Espley  v.  WiUees,  L.  B.  7  Ex.  298). 

A  grant  of  a  right  of  way  over  a  private  road  only  confers  a  right  to  a  BeasonaUa 
reasonable  use  of  such  road,  and  not  necessarily  over  the  whole  surges  of  luer. 
the  road  ( Clifford  v.  Hoare,  L.  B.  9  0.  P.  362).  So  in  the  case  of  a  private 
way  over  waste  land  {Button  v.  Batnhoro,  2  F.  &  F.  218).  Where  pre- 
mises are  conveyed  with  a  right  of  way  thereto,  it  may  be  a  question 
for  the  jury  what  is  a  reasonable  use  of  such  right  {Bawkins  v.  Car" 
hine,  27  Lt.  J.  Exch.  44).  Where  a  right  of  way  was  expressed  to  be 
"thTOugb  the  gateway  of  the  plaintin"  (which  gateway  led  to  other 
premises  of  the  plaintin),  and,  at  the  time  of  tiie  lease,  carts  could  come  in 
to  load,  but  through  alterations  of  the  premises  could  not  do  so  without 
di^tly  trenching  upon  the  plaintiffs  premises :  it  was  held,  that,  in  the 
reasonable  use  of  the  right  of  way,  the  defendant  had  a  right  to  do  this 
U[l>*)  As  to  the  construction  of  **  the  exclusive  use  of  the  gateway,"  see 
MeiUy  v.  Booth  (44  Ch.  Div.  12).  Where  a  right  of  way  is  granted  for  the 
occapation  of  a  dwelling-house,  the  grantee  ought  to  have  everything 
needfnl  for  the  occupation  of  the  house.  Such  a  grantee  was  held  en- 
titled to  put  down  a  flagstone  in  front  of  a  door  opened  by  him  out  of  his 
house  into  the  land  over  which  the  right  existed  {Gerrard  v.  Cooke,  2  Bos. 
&  P.  N.  B.  109). 

On  the  construction  of  the  devise  of  a  right  of  way,  it  was  held  limited 
to  the  lifetime  of  the  devisee  {Pym  v.  Harrison,  33  L.  T.  796).  General 
words  reserving  a  wayleave  to  a  bishop  for  coal  got  out  of  any  land  were 
restricted  by  the  context  to  land  belonging  to  the  See  {Midgley  v.  Richard" 
son,  14  M.  &  W.  495 ;  see  Bedley  v.  fenvnck,  3  H.  &  0.  349). 

A  right  of  wa^  cannot  be  so  granted  as  to  pass  to  the  successive  owners 
of  land  as  such,  in  cases  where  the  way  is  not  connected  in  some  manner 
witb  the  enjoyment  of  the  land  to  which  it  is  attempted  to  make  it  appur- 
tenant. It  is  not  competent  to  a  vendor  to  create  rights  unconnected 
with  the  use  and  enjoyment  of  land  and  to  annex  them  to  it,  neither  can 
the  owner  of  land  render  it  subject  to  a  new  species  of  burden,  so  as  to  be 
bmding  in  the  hands  of  the  assignee  (Ackroyd  v.  Smith,  10  C.  B.  164 ;  19 
L.  J.  0.  P.  315 ;  see  Thorpe  v.  BrumfiU,  8  Ch.  650). 

A  grantor  having  once  defined  a  way  cannot  alter  it  {Beacon  v.  S,  E»  E, 
00,,  1889,  W.  N.  79J. 

Li  an  action  for  oostructinfi;  a  wav,  granted  by  a  lease  from  the  defen-  Evidence  aa 
dant  to  the  plaintiff,  the  judge  will  receive  evidence  of  the  state  of  the  to  grants, 
premises  at  tne  time  of  granting  the  lease,  and  will  then  put  a  construc- 
tion on  the  lease  as  to  the  line  along  which  the  way  is  granted :  but  he 
wiU  not  receive  evidence  of  the  declarations  or  acts  of  the  parties,  either 
before  or  after  the  lease,  as  showing  where  the  way  is  or  was  intended  to 
be ;  but  if  it  be  uncertain  on  the  words  of  the  grant  which  of  two  ways  is 
intended,  the  judge  will  receive  parol  evidence  to  show  which  the  grantor 
meant  to  grant  {Oshom  v.  Wise,  T  C&T,  761 ").  In  order  to  prove  a  grant 
of  an  occupation  way  through  a  lane  to  the  deiendant's  premises,  he  offered 
two  deeds,  which  purported  to  be  grants  by  the  owners  of  the  soil  of  an 
9Ccupation  way  tmrpugh  the  lane,  to  tenants  of  premises  situated  on  tha 
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opposite  side  of  the  lane  from  the  defendant's  premises :  it  was  held,  that 
the  deeds  were  wrongly  admitted  for  that  purpose  {R,  y.  Chorley,  12  Q.  B. 
515 ;  and  see  Baird  v.  Fortune,  10  W.  B.  2). 

Where  tiiere  is  a  right  of  way  proved  by  user,  the  extent  of  the  right 
must  be  measured  by  the  extent  of  the  user  {Finch  v.  G,  W,  B.  Co,,  5 
Ex.  D.  258 ;  see  Williams  v.  James,  L.  B.  2  0.  P.  677 ;  Wimbledon  Con- 
servators  v.  Dixon,  1  Ch.  D.  362;  Bradburn  v.  Morris,  3  Ch.  D.  812). 
Evidence  of  an  user  of  a  road  with  horses,  carts,  and  carriages,  for 
certain  purposes,  does  not  necessarily  prove  a  right  of  road  for  all  pur- 
poses, but  me  extent  of  the  right  is  a  question  for  the  jury  under  all  the 
circumstances.  If  the  way  is  confined  to  a  particular  purpose,  the  jury 
ought  not  to  extend  it ;  but  if  it  is  proved  to  nave  been  usea  for  a  variety 
of  purposes,  the  jury  may  be  warranted  in  finding  a  way  for  all  {Cowling  y. 
Higginson,  4  M.  &  W.  245 ;  see  Dare  y.  Heathcote,  25  L.  J.  Ex.  245 ;  26 
lb,  1 64 ;  Hawkins  v.  Carbines,  27  L.  J.  Ex.  44 ;  Ballard  v.  Dyson,  1 
Taunt.  279 ;  Jackson  v.  Stacey,  Holt,  N.  P.  C.  455 ;  Higham  y.  Babbett,  5 
Bing.  N.  C.  622).  When  a  way  to  a  dwelling-house  had  been  acquired 
by  user,  it  was  held  there  was  no  excess  of  user  by  reason  of  a  small 
shop  having  been  opened  in  the  house  {Sloan  v.  Holliday,  30  L.  T.  757^. 
The  defendant,  being  entitled  by  user  to  a  right  of  way  over  the  plaintiflr  s 
land  from  field  N.,  used  the  way  for  the  purpose  of  carting  from  field  N. 
some  hay  stacked  there,  which  had  been  grown  partly  on  the  land  adjoin- 
ing. The  jury  found  that  the  defendant  in  so  doing  had  used  the  way 
bond  fide,  and  for  the  ordinary  and  reasonable  use  of  field  N.  as  a  field. 
Held,  that  there  was  no  excessive  user  ( Williams  y.  James,  L.  B.  2  C.  P. 
577). 

A  person  having  a  private  way  over  the  land  of  another  cannot,  when 
the  way  is  become  impassable  by  the  overflowing  of  a  river,  justify  going 
on  the  adjoining  land,  although  such  land,  as  well  as  the  land  oyer  whi(£ 
the  way  runs,  belongs  to  the  grantor  of  the  way  {Taylor  y.  Whitehead,  2 
Douffl.  475  ;  Bullard  y.  Harrison,  4  M.  &  S.  387 ;  1  Wms.  Saund.  322  a, 
n.  (3);  Duncombe^s  case,  Oro.  Car.  366;   see  Bobertson  y.  Gauntlett,  16  M. 

6  W.  289).  But  where  a  private  way  has  been  obstructed  by  the  grantor, 
the  grantee  may  deviate  oyer  the  grantor's  land  {Selby  y.  Nettle/old,  9  Ch. 
111). 

l!he  grantee  of  a  way  has  a  right  to  repair  it,  as  incident  to  the  grant; 
(Com.  Dig.  Chimin  (D.  6) ;  Godb.  53  ;  Gerrard  v.  Cooke,  2  Bos.  &  P.  N.  B. 
108 ;  Vin.  Abr.  Incidents  (A.) ;  Newcomen  y.  Coulson,  5  Ch.  D.  143),  and 
the  grantor  is  not  bound  to  repair  (Com.  Dig.  Chimin  (D.  6)),  unless  by 
express  stipulation  or  prescription  (1  Saund.  322  a,  n. ;  Bider  y.  Smith,  3 
T.  B.  766).    The  grantee  of  a  private  way  is  to  make  it  {Osbom  v.  Wise, 

7  C.  &  P.  764\  By  common  law  he  who  has  the  use  of  a  thing  ought  to 
repair  it,  unless  tiie  grantor  has  bound  himself  to  do  so  [Taylor  y. 
Whitehead,  1  Doug.  720  ;  Pom/ret  y.  Bicroft,  1  Wms.  Saund.  557). 
Although  at  common  law  the  grantee  of  a  way  ou^ht  to  repair  it,  that  is 
not  a  condition  incident  by  law  to  the  grant  of  a  right  of  way ;  it  is  not 
even  an  obligation  to  which  the  grantee  is  subject ;  it  is  no  more  than 
this,  that  if  he  wants  the  way  to  be  repaired  he  must  repair  it  himself 
{Duncan  y.  Louch,  6  Q.  B.  909,  910 ;  see  Ingram  v.  Morecraft,  33  Beav.  49). 

Where  an  owner  of  the  soil  permits  others  to  pass  over  it,  he  is  liable 
for  an  accident  caused  by  the  negligence  of  himself  or  his  servants  to  a 
person  lawfully  availing  himself  of  such  permission,  though  he  would  not 
be  liable  for  an  accident  caused  by  the  ordinary  risks  attaching  to  the 
nature  of  the  place,  or  the  business  there  carried  on  {Gallagher  v.  Hum- 
phrey, 10  W.  ll.  664).  An  owner  of  land,  having  a  private  road  for  the 
use  of  persons  coining  to  his  house,  gave  permission  to  a  builder  who  was 
engaged  in  building  on  the  land  to  place  materiids  upon  the  road.  The 
builder  availed  himself  of  such  permission,  by  placing  a  quantity  of  slates 
there  in  such  a  manner  that  tne  plaintiff  in  using  the  road  sustained 
damage  :  it  was  held  that  the  builoer  was  liable  to  an  action  (Corby  v. 
Hill,  4  C.  B.  (N.  S.)  556 ;  Belch  y.  Smith,  7  H.  &  N.  736).  The  possessors 
of  a  cutting,  and  a  oridge  oyer  the  cutting,  who  allowed  the  public  to  use 
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the  bridge,  were  held  not  liable  for  the  death  of  a  person  who  fell  into  the      Bightf  of 
cutting  Siroagh  the  defective  condition  of  the  bridge  (G'ou^re*  v.  JS'^crton,         Way. 

L-  E.  2  C.  P.  371 ;  see  Gwinnell  v.  Eamea,  L.  R.  10  0.  P.  658 ;    Tarry  v.  " — 

Ashion,  1  a  B.  D.  314). 

Where  a  person  haying  a  right  of  way  over  the  land  of  another  pur-  Extinction  of 
chases  such  land,  the  ri^t  of  way  is  extinguished  by  the  unity  of  seisin  rights  of  way: 
and  possession  {Ueigate  v.  Williams,  Noy,  K.  119 ;   see  Janifs  v.  Plant,  4  By  unity  of 
Ad.  &  El.  761,  ante,  p.  58).  Beudn. 

A  long  forbearance  to  exercise  a  right  of  way  may  reasonably  be  ac-  By  abandon- 
counted  for  by  supposing  a  release  of  the  right  (Doe  v.  ffilder,  2  B.  &  ment. 
Aid.  791 ;  see  Moore  y.  Bawaon,  3  B.  &  C.  339).  But  a  mere  suspension 
of  the  exercise  of  a  right  is  not  sufficient  to  prove  an  intention  to  abandon 
it  {Crossley  v.  Lightowler,  2  Ch.  482).  It  is  the  nature  of  the  act  done,  or 
of  the  adverse  act  acquiesced  in  by  the  owner  of  the  easement,  and  the 
intention  thereby  indicated,  which  are  material  (i?.  v.  Chorley,  12  Q.  B. 
519 ;  Mulvilh  v.  Fallon,  I.  R.  6  Eq.  458). 

It  was  laid  down  in  another  case,  that  where  a  right  of  way  has  been 
once  estabLLshed  by  clear  evidence  of  enjoyment,  it  can  be  defeated  only 
by  distinct  evidence  of  interruptions  acquiesced  in;  an  unsuccessful 
attempt  on  the  part  of  the  occupiers  of  the  land,  over  which  the  way  ran, 
from  time  to  time  to  interrupt  such  right,  will  not  be  sufficient  to  get  rid 
of  it  {Harvie  v.  Rogers,  3  Bhgh,  N.  S.  444—447 ;  see  12  Yes.  265 ;  Nor- 
bury  V.  Meade,  3  Bligh,  211,  241J. 

tiie  discontinuance  for  upwards  of  twenty  years  of  the  use  of  an  imme- 
morial ri^ht  of  way  to  a  dose,  because  the  occupiers  had  a  more  convenient 
access  to  it  over  another  close,  is  not  evidence  of  an  intention  to  abandon 
the  right  {Ward  v.  Ward,  21  L.  J.  Exch.  334).  Alderson,  B.,  observed 
in  this  case,  **  The  presumption  of  abandonment  cannot  be  made  from  the 
mere  fact  of  non-user.  There  must  be  other  circumstances  in  the  case  to 
raise  that  presumption.  The  right  is  acquired  by  adverse  enjovment. 
The  non-user,  therefore,  must  be  the  consequence  of  something  which  ia 
adverse  to  the  user."  A  parol  agreement  for  the  substitution  of  a  new 
way  for  an  old  prescriptive  way,  and  the  consequent  discontinuance  to 
use  the  old  hignway,  afford  no  evidence  of  the  abandonment  thereof 
{Lovell  V.  Smith,  3  G.  B.  N.  S.  120).  In  this  case  the  plaintiff,  having  a 
ri^ht  of  way  by  prescription  more  than  thirty  years  previously,  agreed 
with  the  owner  and  occupier  of  the  servient  tenement  that  the  use  of  a 
portion  of  that  way  should  be  discontinued,  and  a  new  one  equally  con- 
venient substituted  for  it;  Willes,  J.,  said,  '' I  do  not  think  that  this 
court  means  to  lay  down  that  there  can  be  an  abandonment  of  a  prescrip- 
tive easement  like  this  without  a  deed  or  evidence  from  which  the  jury 
can  presume  a  release  of  it"  {lb,  pp.  126,  127).  A  right  of  way  may  be 
abandoned,  and  it  is  always  a  question  of  fact,  to  be  ascertamed  by  a 
jury  or  by  the  court  from  the  surrounding  circumstances,  whether  the  act 
amounts  to  an  abandonment  or  was  intended  as  such  {Cook  v.  Bath,  6  Eq. 
179). 

Where  the  mode  of  enjoyment  of  an  easement  has  been  more  or  less  By  alteration 
altOTed,  and  where  an  attempt  has  been  made  to  usurp  a  greater  right  of  dominant 
than  the  party  was  entitled  to,  it  appears  that  in  the  case  of  those  ease-  tenement, 
ments  which  depend  upon  repeated  acts  of  man  and  require  no  permanent 
alteration  in  the  dominant  tenement  as  rights  of  way,  the  previously- 
existing  right  will  not  be  affected  by  acts  of  usurpation  i^tsle  on  Ease- 
ments, 514,  6th  ed. ;  and  see  LnttrelCscase,  4  Een.  86  a).    There  does  not 
appear  to  be  any  direct  authority  to  show  whetner,  if  the  use  of  a  place, 
to  and  from  which  a  way  is  by  express  words  reserved  or  granted,  be  com- 
pletely changed,  the  way  can  still  be  continued  to  be  used.    It  has  been 
neld,  that  if  a  man  has  a  right  of  way  to  a  close  called  A.,  he  cannot 
justify  using  tiie  way  to  go  to  A.,  and  from  thence  to  another  dose  of  his 
own  adjoining  to  A.  (1  Boll.  Abr.  391,  pi.  3;  Howell  v.  King,  1  Mod. 
191;  Lawton  v.  Ward,  1  Ld.  Eaym.  75;   and  1  Lutw.  Ill;    Skull  v. 
Olentster,  16  C.  B.  N.  S.  81).    If  a  right  of  way  be  granted  for  the  purpose 
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of  beinK  tis^  as  a  way  to  a  cottage,  and  the  cottage  is  changed  into  a  tan 
yardrSe  right  of  way  ceases ;  but  if  there  is  a  general  grant  of  all  ways 
to  a  cottage,  the  right  is  not  lost  by  reason  of  the  cottage  being  altered 
{Henning  v.  Burnet,  8  Exch.  192 ;  see  Sloan  v.  Holliday,  30  L.  T.  757). 

By  tiie  10th  section  of  the  General  Indosure  Act  (41  Geo.  3,  c.  109),  the 
commissioners  are  directed  to  set  out  private  roads;  and  by  the  11th 
section  of  that  act  it  is  declared  that  all  roads,  ways,  and  paths,  oyer, 
through  and  upon  such  lands  and  grounds,  which  shall  not  be  set 
out,  shall  be  extinguished.  "Where  a  private  inclosure  act  does  vary 
the  terms  of  the  aoove  act,  if  the  commissioners  in  their  award  do  not 
notice  a  road  running  over  the  inclosed  lands,  it  is,  by  the  opMdration  of 
that  act,  extinguished,  and  the  proprietor  of  the  lands  over  which  it  runs 
may  stop  it  up  [White  v.  Reeves^  2  fi.  Moore,  23;  Holden  v.  Tilley,  1  F.  & 
F.  650;  see  Turner  v.  Crush,  4  App.  Cas.  221).  As  to  the  construction 
of  local  inclosure  acts  giving  powers  to  stop  up  roads,  see  Logan  y.  Burton 
(5  B.  &  C.  613) ;  Ilarher  v.  Band  (9  Price,  58) ;  R.  v.  Hatfield  (4  Ad.  & 
El'.  156). 

It  would  seem  that  the  owner  of  a  ri^ht  of  way  may,  after  proper  notice 
lequesting  the  removal  of  an  obstruction,  himself  remove  it,  even  if  the 
obstruction  is  a  house  which  is  inhabited  {Lane  y.  Capaet/,  1891,  3 
Ch.  411).  The  refusal  by  the  court  to  grant  a  mandatory  injunction 
would  not  interfere  with  such  a  right  {lb. ) ;  and  leave  was  given  to  exercise 
the  right  where  the  house  was  in  the  possession  of  a  receiver  appointed  by 
the  court  (f  J.) 

An  action  lies  for  the  disturbance  of  a  right  of  way,  created  either 
by  reservation,  grant,  or  prescription  TCom.  Dig.  Action  on  the  Case 
for  Disturbance  (A.  2) ;  1  Boll.  Abr.  109) ;  and  such  disturbances  may  be 
either  by  absolutely  stopping  up  the  way,  or  by  ploughing  up  the  land 
through  which  the  way  passes  (2  Boll.  Abr.  140),  or  by  damaging  the  way 
with  carriages,  so  that  it  is  of  no  use  {Lawton  y.  Ward,  1  Lutw.  111).  A 
reversioner  cannot  sue  for  the  obstruction  of  a  right  of  way  unless  the 
obstruction  be  such  as  either  permanently  injures  the  estate,  or  operates 
in  denial  of  the  right  {Hopwood  y.  Schol field,  2  M.  &  Bob.  34 ;  see  Young 
y.  Spencer,  10  B.  &  0.  145 ;  Baxter  y.  Taylor,  4  B.  &  Ad.  72 ;  Jackson  y. 
Peeked,  1  M.  &  8.  234;  Alston  y.  Scales,  2  M.  &  Scott,  5;  MoU  y. 
Shoolbred,  20  Eq.  22 ;  Kidgill  y.  Moor,  9  C.  B.  364).  Where  the  plaintiff 
had,  under  the  special  act  of  a  railway  company,  acquired  the  use  of  a 
siding,  which  he  leased  to  tenants,  and  the  company  denied  the  plaintiff's 
right,  and  obstructed  the  siding  by  carriages  constantly  kept  there,  the 
obstruction  was  sufficientiy  permanent  to  give  the  plaintiff  a  right  of 
action  as  reversioner  {Bell  y.  Midland  B,  Co.,  10  C.  B.  N.  8.  287). 

The  Bailway  Clauses  Act,  1845,  s.  53,  takes  away  the  common  lawri^ht 
of  action  for  an  interference  under  the  powers  of  a  railway  company  with 
a  private  right  of  way,  except  when  special  damage  has  been  sustained 
{Wath'ns  y.  G.  N,  B,  Co.,  16  Q.  B.  961). 

In  all  cases  for  disturbance  of  a  way,  the  obstruction  ought  to  be 
alleged  as  occurring  in  the  way  itself  to  which  the  party  has  a  right 
{TebbuU  y.  Selby,  6  Ad.  &  EU.  786).  Where  in  an  action  for  wronrfully 
stopping  up  a  way  the  precise  locahty  of  the  way  is  material  to  the  defence, 
the  defendant  is  bound  to  show  it  in  his  pleadings  (Ellison  v.  i/e«,  11  Ad. 
&  Ell.  665). 

In  an  action  brought  since  the  Jud.  Acts  for  obstructing  a  private  way 
the  pleading  should,  under  the  B.  8.  C,  show  the  termini  of  me  way  and 
its  course ;  and  whether  the  plaintiff  claims  by  prescription  or  grant 
{Harris  v.  Jenkins,  22  Ch.  D.  481).  And  where  the  defendant  in  an  action 
of  trespass  pleads  that  the  locus  in  quo  was  a  highway,  he  must  now  state 
how  it  became  a  highway  {Spedding  y.  Fitzpatrick,  38  C^.  Div.  410;  see 
under  the  old  law,  Williams  y.  Wilcox,  8  Ad.  &  El.  331).  As  to  yariances 
under  the  old  law,  see  Duncan  y.  Louch  (6  Q.  B.  904) ;  Colchester  v.  Roberts 
(4  M.  &  W.  769). 

Where  a  bill  was  filed  by  a  lessee  to  establish  a  right  of  way,  an  objec- 
tion for  want  of  parties,  1>ecau8e  the  plaintiff's  lessor  was  not  before  the 
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court,  was  allowed  under  the  Chancery  practice  before  the  Jud.  Acts      Si^ hti  of 
{Poore  T.  Clark,  2  Atk.  515).    As  to  the  certainty  required  in  such  bills,         Way. 

see  Oell  ▼.  Hayward  (1  Vem.  312) ;  Cresset  v.  Mitton  (3  Bro.  C.  C.  481 ;  1  

Ves.  jun.  449).  Agreements  as  to  right  of  way  were  enforced  by  injunc- 
tion in  Newmarch  v.  Brandling  (3  Swan.  99) ;  Phillim  v.  Trtehy  (3  Giff . 
632) ;  Collins  y.  Sladfi  (23  W.  R.  199). 

As  to  the  remedy  in  equity,  in  the  case  of  a  licence  for  a  right  of  way 
which  has  been  executed,  and  where  expense  has  been  incurred,  see  Mold 
T.  Wkeatcrofi  (27  Beav.  510),  and  the  cases  quoted  ante,  p.  48. 

An  injunction  will  be  grsmted  to  restrain  the  obstruction  of  a  right  of 
way  by  the  acts  of  seyeral  persons,  although  the  damage  occasioned  by 
the  acts  of  one  of  them,  if  tsjcen  alone,  would  be  inappreciable  ( Thorpe  v. 
Brumfitt,  8  Ch«  650).  Injunctions  have  been  granted  to  restrain  inter- 
ference with  the  private  access  of  the  owner  of  property  abutting  on  the 
highway  to  and  from  the  highway  {Lyon  v.  Fishmongers^  Co,,  1  App.  Cas. 
662 ;  Original  Hartlepool  Co.  v.  Gtbb,  5  Ch.  D.  713;  see  FHtz  v.  Hobson, 
14  Ch.  D.  542).  In  a  proper  case  a  mandatory  injunction  will  be  granted 
{Krehl  V.  Burrell,  7  Uh.  D.  551;  11  Ch.  Div.  146).  The  remedy  of  a 
parishioner  in  reelect  of  a  churchway  is  in  the  Ecclesiastical  Court  {Batten 
y.  Oedye,  41  Ch.  1).  507).  See  further  the  forms  of  injunctions,  Seton, 
5th  ed.  505  et  seq. 


(5.)  OP  WATEECOUItSES. 

The  right  of  conducting  water  through  one  estate  for  the  use  and  cou'* 
yenien.oe  of  an  adjoining  estate,  is  an  incorporeal  hereditament  of  the 
class  of  easements,  or  a  prsedial  service,  which  was  known  to  the  civilians 
under  the  name  of  service  aquas  ductus  fDomat's  Civil  Law,  L.  1,  T.  12); 
and  is  of  use  when  Seius  has  a  scarcity  of  water,  and  requires  it  for  water- 
ing his  cattle,  or  his  lands,  or  for  making  his  mill  go,  or  for  any  other 
such  advantage  to  his  ^und  (2  Frederican  Code,  144). 

The  ground  and  origin  of  the  law  which  governs  streams  running  in  Origin  of  law 
iJieir  natural  course  woidd  seem  to  be  this,  that  the  ri^ht  enjoyed  by  the  goyeming 
aeveral  proprietors  of  the  lands  over  which  they  flow  is,  and  always  has  natural 
been,  public  and  notorious :  that  tilie  enjoyment  has  been  long  continued  streams. 
— in  ordinary  cases,  indeed,  time  out  of  mind — and  uninterrupted ;  each 
man  knowing  what  he  receives  and  what  has  always  been  received  from 
the  higher  hmds,  and  what  he  transmits  and  has  always  been  transmitted 
to  the  lower.    The  rule,  therefore,  either  assumes  for  its  foundation  the 
implied  assent  and  agreement  of  the  proprietors  of  the  different  lands 
from  all  ages,  or  perhaps  it  may  be  considered  as  a  rule  of  positive  law 
(which  would  seem  to  be  the  opinion  of  Fleta  and  of  Blacksto7ie\,  the  origin 
of  which  is  lost  by  the  progress  of  time ;  or  it  may  not  be  unntly  treated, 
as  laid  down  by  Mr.  Justice  Story,  in  his  judgment  in  the  case  of  Tyler  v. 
Wilkinson  (4  Mason's  American  Bep.  401),  in  the  courts  of  the  United 
States,  as  '*  an  incident  to  the  land ;  and  that  whoever  seeks  to  found  an 
exclusive  use  must  establish  a  rightful  appropriation  in  some  ma^^er 
known  and  admitted  by  the  law^  {Actmi  v.  Blundell,  13  M.  &  W.  349, 
350). 

**  Frimd  facie,  the  proprietor  of  each  bank  of  a  stream  is  theproprietor  of  Katoral  right 
half  the  land  covered  by  the  stream,  but  there  is  no  propOTty  m  the  water,  of  riparian 
Every  proprietor  has  an  equal  right  to  use  the  water  which  flows  in  the  proprietor  to 
stream ;  and  consequently  no  proprietor  can  have  the  right  to  use  the  the  use  and  to 
water  to  the  prejudice  of  any  otner  proprietor,  without  the  consent  of  the  the  flow  of 
other  proprietors,  who  may  oe  affected  Dy  his  operations.    No  proprietor  'v^^ter  in 
can  either  diminish  the  quantity  of  water,  which  would  otherwise  descend  ^l^^^^ 
to  the  propnetors  bc^w,  nor  throw  the  water  back  upon  the  proprietors  ^^'^^^'^B' 
above *^  (ivright  y.  Howard^  1  Sim.  &  Stu.  203 ;  adopted  by  Lord  Tenter^ 
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den,  0.  J.,  Mason  v.  HiU,  3  B.  &  Ad.  312,  313 ;  and  see  5  B.  &  Ad.  18; 
Ennor  v.  Barwell,  2  Giff.  426,  427;  Emhrey  v.  Owen,  6  Exch.  369). 
**The  flow  of  a  natural  stream  creates  mutual  rights  and  liabilities  be- 
tween all  the  riparian  proprietors  along  the  whole  of  its  course.  Subject 
to  reasonable  use  by  hmiself ,  each  proprietor  is  bound  to  allow  the  water 
to  flow  on  without  altering  the  quantity  or  quality  '*  {Gavedv,  Martyn,  19 
C.  B.  N.  S.  732).  **  By  the  general  law  applicable  to  running  streams, 
every  riparian  proprietor  has  a  right  to  what  may  be  called  the  ordinary 
use  of  water  flowing  past  his  land ;  for  instance,  to  the  reasonable  use  of 
the  water  for  domestic  purposes  and  for  his  cattle;  and  this  without 
regard  to  the  effect  which  such  use  may  have  in  case  of  a  deficiency  upon 
proprietors  lower  down  the  stream.  But,  further,  he  has  a  right  to  the 
use  of  it  for  any  purpose,  for  what  may  be  deemed  the  extraoxmnary  use 
of  it,  provided  he  does  not  thereby  interfere  with  the  rights  of  other  pro- 
.prietors,  either  above  or  below  him.  Subject  to  this  condition,  he  may 
dam  up  a  stream  for  the  purpose  of  a  xnill,  or  divert  the  water  for  the 
purpose  of  irrigation.  But  he  nas  no  right  to  intercept  the  regular  flow 
of  the  stream,  if  he  thereby  interferes  with  the  lawful  use  of  the  water 
by  other  proprietors,  and  inflicts  upon  them  a  sensible  injury  "  (Per  Lord 
Kingsdown,  Miner  y,  Oilmoury  12  Moo.  P.  C.  156;  adopted  in  NuttallY* 
Bracewell,  L.  R.  2  Ex.  1 ;  see  A,  G.y.G,  E,  R.  Co.,  6  Ch.  572 ;  Bucdeuch  v. 
Metropolitan  Board,  L.  E.  5  H.  L.  418).  The  question  what  is  an  extra- 
ordinary use  may  depend  on  the  development  of  trade  in  the  neighbour- 
hood, and  on  the  use  to  which  the  water  of  rivers  is  put  in  the  adjoining 
district  {Ormerod  v.  Todmorden  Co,,  11  Q,.  B.  Div.  168).  A  riparian  pro- 
prietor must  not  scour  the  bed  so  as  to  alter  the  flow  of  the  water  ( Withers 
v.  Purchase,  60  L.  T.  819). 

In  Williams  v.  Morland  (2  B.  &  C.  910),  Baifjey,  J.,  said:  **  Flowing 
water  is  originally  publici  juris.     So  soon  as  it  is  appropriated  by  an  in- 
diiyidual,  his  right  is  co-extensive  with  the  beneficial  use  to  which  he 
appropriates  it :  subject  to  that  right,  all  the  rest  of  the  water  remains 
publici  juris.    The  party  who  obtains  a  right  to  the  exclusiye  enjoyment 
of  the  water,  does  so  in  derogation  of  the  primitive  right  of  the  public.*' 
The  same  .doctrine  of  appropriation  was  laid  down  in  the  earlier  cases 
{Rutland  v.*  Bowler,  Palm.  290 ;  Bealey  v.  Shaw,  6  East,  208  ;  Saunders  v. 
Neimnan,  1  B.  &  Aid.  258 ;  Liggins  v.  Inge,  7  Bing.  692 ;  Frankum  v.  Fat- 
mouth,  6  C.  &  P.  629).    Lord  Denman,  however,  said  :  **  It  appears  to  us 
that  tiiere  is  no  authority  in  our  law,  nor,  as  far  as  we  know,  in  the 
Boman  law  (which,  however,  is  no  authority  in  ours),  that  the  first  occu- 
pant, though  he  may  be  the  proprietor  of  the  land  above,  has  any  right ' 
by  diverting  the  stream  to  deprive  the  owner  of  the  land  below  of  the 
special  benefit  and  advantage  of  the  natural  flow  of  water  therein"  {Mason 
V.  Hill,  5  B.  &  Ad.  24).     In  Arkwright  v.  Qell  (5  M.  &  W.  220),  Parke,  B., 
said :  '*  The  object  of  the  judgment  in  Mason  v.  HiU  was  to  set  right  the 
mistaken  notion  which  had  got  abroad  in  consequence  of  certain  dicta 
in  Williams  v.  Morland  (2  B.  &  C.  910),  that  flowing  watBT  is  pubh'ci  juris, 
and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may  appropriate 
it."     And  in  Sampson  v.  Hoddinott  (1  C.  B.  N.  S.  590),  it  was  said:  **It 
appears  to  us  that  all  persons  having  land  on  the  margin  of  a  flowing 
stream  have  by  nature  certain  rights  to  use  the  water  of  the  stream, 
whether  they  exercise  their  rights  or  not"  (adopted  by  Wood,Y.-0.,  in 
Crossley  y.  Lightowler,  3  Eq.  296 ;  see  Orr-Ewing  y.  Colquhoun,  2  App. 
Oas.  854). 

The  right  of  a  ri^jarian  owner  to  the  lateral  tributaries  or  feeders  of 
the  main  stream  applies  to  water  flowing  in  a  defined  and  natural  channel 
or  watercourse,  and  does  not  extend  to  water  flowing  over  or  soaking 
through  land  previous  to  its  arrival  at  such  watercourse  {Broadbent  V' 
Ramsbottom,  25  L.  J.  Ex.  115).  The  owner  of  land  has  an  unqualified  right 
to  drain  it  for  agricultural  purposes,  in  order  to  get  rid  of  mere  surface 
water,  the  supply  of  the  water  being  casual  and  its  flow  following  no 
regular  definite  course ;  and  a  neighTOuring  proprietor  cannot  oomplaii^ 
that  he  is  thereby  deprived  of  such  water,  which  otherwise  would  nftve 
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come  to  his  land  {Ratosiron  v.  Taylor,  11  Ezch.  369).    The  water  from  a     Of  W«ttr- 
spring  flowed  in  a  gully  or  natural  channel  to  a  stream  on  which  was  a       oonrsai. 

mill.    The  spring  having  been  cut  off  at  its  source,  and  the  water  received  

into  a  tank  as  it  rose  from  the  earth,  by  the  licence  of  the  owner  of  the 
soil  on  which  the  spring  rose,  it  was  held,  that  an  action  lay  by  the  mill- 
owner  against  the  person  so  abstracting  the  water  {Dudden  v.  ClutUm 
Union,  1  H.  &  N.  627 ;  see  Van  Breda  v.  Silberbauer,  JL.  R.  3  P.  C.  84). 
As  to  what  is  a  defined  channel,  see  Briscoe  v.  Drought  (11  Ir.  C.  L.  B. 
N.  S.  250 ;  Ennor  v.  Barwell,  2  Gifl.  410). 

In  the  case  of  a  natural  stream  flowing  through  an  artificial  channel, 
the  riparian  proprietors  may  possess  rights  simuar  to  those  which  they 
would  have  possessed  if  the  channel  had  been  a  natural  one  [Holker  v. 
ParHU,  L.  B,  8  Ex.  116 ;  EoherU  v.  Richards,  44  L.  T.  271 ;  Sutdiffe  v. 
Boothy  32  L.  J.  a  B.  136 ;  see  also  Nitld  v.  L,  A  N.  W,  R.  Co.,  L.  B.  10 
£x.  4 ;  and  jHw^,  p.  72. 

In  a  case  where  a  stream  had  from  time  to  time  changed  its  course,  it  Stream 
was  laid  down  that  the  accustomed  course  of  a  natural  stream  which  a  changing  its 
riparian  owner  is  entitled  to  have  preserved  is  the  natural  and  apparently  course. 

fermanent  course  oxistiug  when  tne  right  is  asserted  or  called  in  question 
Withers  v.  Purchase,  60  L.  T.  819).- 

If  the  course  of  a  subterranean  stream  be  well  known,  as  is  the  case  Natural 
with  many,  which  sink  underground,  pursue  for  a  short  space  a  sub-  rights  with 
terraneous  course  and  then  emerge  agam,  it  never  would  be  considered  regard  to 
that  the  owner  of  the  soil  under  which  the  stream  flowed  could  not  main-  sBibterraneaa 
tain  an  action  for  the  diversion  of  it,  if  it  took  place  under  sudi  circum-  '^^ter :  • 
stances  as  would  have  enabled  him  to  recover  if  the  stream  had  been  where  oourse 
wholly  above  ground  (Per  Pollock,  C.  B.,  Dickenson  v.  Grand  Juncti^m  Co,,  ^  known  and 
7  Ex.  300 ;   Chasemore  v.  Richards,  7  H.  L.  C.  349 ;  see  also  Dudden  v.  defined ; 
Glutton  Union,  1  H.  &  N.  630). 

The  owner  of  land,  through  which  water  flows  in  a  subterraneous  where  oourse 
course,  has  no  natural  right  or  interest  in  it  which  will  enable  him  to  is  undefined, 
maintain  an  action  against  a  landowner,  who,  in  carrying  on  minmg 
operations  on  his  own  land  in  the  usual  manner,  drains  away  the  water 
from  the  land  of  the  first-mentioned  owner,  and  lays  his  well  dry.  In 
Acton  V.  Blundell  (12  M.  &  W.  353),  Tindal,  0.  J.,  thought  the  case  fell 
within  that  principle  which  gives  to  the  owner  of  the  soil  all  that  lies 
beneath  his  surface ;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil 
and  part  water ;  that  the  person  who  owns  the  surface  may  dig  therein, 
and  apply  all  that  is  there  found  to  his  own  purposes  at  his  free  will 
and  pleasure;  and  that  if,  in  the  exercise  of  such  right,  he  inter- 
cepts or  drains  off  the  water  collected  from  underground  spring  in  his 
neighbour's  well,  this  inconvenience  to  his  neighoour  falLs  within  the 
description  of  damnum  ahsque  injurid,  which  cannot  become  the  ground 
of  an  action.  The  same  principle  was  laid  down  by  the  House  of  Lords 
in  Chasemore  v.  Richards,  7  H.  L.  0.  349 ;  see  also  Hammtmd  v.  Hall,  10 
Sim.  651 ;  Dickenson  v.  Grand  Junction  Co,,  7  Ex.  282.  It  is  now  settled 
by  several  authorities  that  no  action  will  lie  against  a  man  who,  by  digging 
or  cutting  drains  in  his  own  land,  theroby  drains  his  neighbour's  land 
either  by  intercepting  the  flow  of  the  water  percolating  through  the  poros 
of  the  son,  and  which  but  for  such  digging  or  draining  would  have  reached 
his  neigjibour^s  land,  or  by  causing  the  water  already  collected,  in  fact, 
on  his  neighbour's  soil  to  percolate  away  from  and  out  of  it  {New  River 
Co.  V.  Johnson,  6  Jur.  N.  S.  374 ;  7  W.  B.  179 ;  see  also  South  Shields  Co, 
V.  Cookson,  15  L.  J.  Ex.  315 ;  R,  v.  Metropolitan  Board,  3  B.  &  S.  710; 
Baliaeorkish  Co,  v.  Harrison,  L.  B.  5  P.  G.  60).  The  ultimate  decision  in 
Didcenson  v.  Grand  Junction  Co,  (7  Exch.  282),  and  the  dictum  of  Lord 
EUenhorough  in  Balston  v.  Benstead  (1  Gamp.  463),  have  been  overruled  by 
Chasemore  v.  Richards,  7  H.  L.  G.  349. 

On  the  other  hand,  a  landowner  will  be  restrained  from  making  a  drain 
in  his  own  land  by  which  water  flowing  in  a  defined  surface  channel 
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through  adjoining  land  is  withdrawn  {Grand  Junction  Co.  r'.  Shfitffar,  6 

Ch.  483).  .      ^    ,_     ^ 

A  proprietor  of  land  adjoining  a  riyer  has  a  right  to  raise  the  banks 
upon  nis  own  land,  so  as  to  prevent  the  water  from  overflowing  his  land, 
with  this  restriction,  that  he  does  not  occasion  injury  to  the  property  of 
others  {B,  v.  Trafford,  1  B.  &  Ad.  874;  8  Bing.  204;  2  Cr.  &  Jerv. 
265;  Menzies  v.  Breadalbane,  3  Bligh,  N.  S.  414,  418;  A.  Q.  v.  Lonsdale, 
7  Eq.  377).  If,  however,  an  extraordinary  flood  is  seen  to  be  coming  on 
land,  the  owner  may  protect  his  land  from  it  without  being  responsible 
for  consequences,  although  his  neighbour  may  be  injured  (jYteW  y.  L.dsN, 
W.  B.  Co,,  L.  B.  10  Ex.  4 ;  see  Whalley  v.  Lancashire  B.  Co.,  13  Q.  B.  Div. 
136, 140.  Compare  the  similar  right  on  the  sea-shore:  B.  v.  Pagham,  8 
B.  &  C.  355).  But  if  the  flood  has  already  come,  the  owner  must  not,  for 
the  purpose  of  getting  rid  of  the  mischief,  injiire  his  neighbour  ( WhaUet/ 
y.  Lancashire  B.  Co,,  sup,)  As  to  the  duties  in  respect  of  a  river-wall 
incumbent  on  the  owner  of  land  on  a  tidal  navigable  river,  see  Nitro^ 
Phosphate  Co,  v.  London  and  S,  Katharines  Docks,  9  Ch.  Div.  624 ;  Burt  v, 
Victoria  Co,,  47  L.  T.  378. 

A  riparian  proprietor  has  a  right  to  the  natural  stream  of  water  flowing 
throu^  the  land  in  its  natural  state ;  and  if  the  water  is  polluted  by  a 
proprietor  higher  up  the  stream  so  as  to  occasion  damage  in  law,  though 
not  in  fact,  to  the  inferior  proprietor,  it  gives  him  a  good  cause  of  action 
against  the  superior  proprietor,  unless  the  latter  has  gained  by  long  enjoy- 
ment or  CTant  a  right  to  pollute  {Wood  v.  Wavd,  3  Ex.  748;  see  IVe^ 
v.  Hewara,  10  W.  B.  667).  The  natural  right  to  purity  extends  to  subter- 
ranean water  when  appropriated  {Hodgkinson  v.  Ennor,  4  B.  &  S.  229 ; 
Turner  y.  Mirfield,  34  Beav.  390 ;  Ballard  v.  Tomlinson,  29  Ch.  Div.  115). 
If  land  with  a  run  of  water  upon  it  be  sold,  the  water  passes  with  the 
land  {Canham  v.  Fisk,  2  Cr.  &  Jer.  126).  The  rights  of  a  riparian  proprie- 
tor cannot  be  granted  so  as  to  entitle  the  grantee  as  against  the  other 
riparian  proprietors,  even  to  the  nf^ts  in  respect  of  the  ordinary  use  of 
water  possessed  by  the  grantor.  The  only  right  acquired  by  the  grantee 
would  D6  as  against  the  grantor  himself  {Ormerod  v.  Todmoraen  Co,,  11  Q. 

B.  Div.  155 ;  Nuttall  v.  Bracewell,  L.  B.  2  Ex.  1 ;  StockpoH  Co,  v.  Potter,  3 
H.  &  C.  300 ;  Jones  y.  Dorothea  Co,,  68  L.  T.  80 ;  see  Jnsole  v.  James,  1  H. 
&  N.  243). 

Every  proprietor  of  lands  on  the  banks  of  a  natural  stream  has  a  right 
to  use  me  water,  provided  he  so  uses  it  as  not  to  work  any  material  injury 
to  the  rights  of  tne  proprietors  above  or  below  him  on  the  stream.  By 
usage  he  may  acquire  a  right  to  use  the  water  in  a  manner  not  justified 
by  nis  natural  rights ;  but  such  acquired  right  has  no  operation  against 
the  natural  rights  of  a  landowner  higher  up  the  stream,  unless  the  user 
by  which  it  was  acquired  affects  the  use  that  he  himself  has  of  the  stream, 
or  his  power  to  use  it,  so  as  to  raise  the  presumption  of  a  grant,  and  so 
render  the  tenement  above  a  servient  tenement  {Sampson  v.  HoddincU,  1 

C.  B.  N.  S.  690).  Independently  of  any  particular  enjoyment  which 
another  has  been  accustomed  to  have,  every  person  is  entitled  to  the  benefit 
of  a  flow  of  water  in  his  own  lands,  without  diminution  or  alteration ;  but 
an  adverse  right  may  exist,  founded  on  the  occupation  of  anotlier ;  and 
although  the  stream  be  either  diminished  in  quantity,  or  even  corrupted  in 
quality,  as  by  means  of  the  exercise  of  certain  trades,  yet  if  the  occupation 
of  theparty  so  taking  or  using  it  hath  existed  for  so  long  a  time  as  may 
raise  tne  presumption  of  a  grant,  the  other  party,  whose  land  is  below, 
must  take  the  stream  subject  to  such  adverse  right.  Before  the  stat.  2  & 
3  Will  4,  c.  71,  twenty  years*  exclusive  enjoyment  of  water  in  any  parti- 
cular manner  afforded  a  strong  presumption  of  right  in  the  party  so 
enjoying  it,  derived  from  grant  or  act  of  parliament  {Bealey  v.  Shaw,  6 
East,  208;  Cox  y,  MaUheivs,  1  Yent.  237;  2  Wms.  Saund.  113  b.;  see 
Dewhirst  v.  Wrigley,  1  C.  P.  Coop.  329). 

No  right  to  the  uninterrupted  flow  of  subterranean  water  which  perco- 
lates in  an  undefined  course  can  be  acquired  by  prescription  {Chasemore  r* 


Of  Watercourses.  71 

Biehards^  7  H.  L.  0.  349 ;  where  it  was  said  that ''  Any  such  right  against     Of  Watar* 
another,  founded  upon  length  of  enjoyment,  is  supposed  to  have  originated       eonnas. 
in  some  grant  whicn  is  presumed  from  the  owner  of  what  is  sometimes 


called  the  servient  tenement.    But  what  grant  can  be  presumed  in  the  ^^^  ®'  ^^' 

case  of  percolating  waters  depending  upon  the  quantity  of  rain  fallinir,  or  terraneon 
4.1 J, 1 — .--^ M  XI.-  '--i    _   ^  v^xv       v^  %  .  ., ,       «"        water  cannot 


ant's  or  any  other  land  ?  The  presumption  of  a  grant  only  aiises  where  ' 
the  person  against  whom  it  is  to  be  raised  might  haye  prevented  the  exer- 
cise of  the  subject  of  the  presumed  grant ;  but  how  could  he  prevent  or 
stopthe  percolation  of  water?") 

where,  however,  a  grant  was  made  of  all  streams  of  water  that  mi^ht  but  may  be 
be  found  in  certain  closes,  it  was  held  that  the  grantor  and  those  claiming  acquired  by 
under  him  could  not  work  mines  so  as  to  divert  underground  water  from  o^i^m  grant, 
wells  in  the  closes  ( Whitehead  v.  Parkes,  2  H.  &  N.  870). 

In  FreacoU  v.  Phillips  (cited  6  East,  213;  5  B.  &  Ad.  23)  it  was  ruled,  Prescriptive 
"that  nothing  short  of  twenty  years'  undisturbed  possession  of  water  right  to  divert 
diverted  from  the  natural  channel,  or  raised  by  a  weir,  could  give  a  party  acquired  by 
an  adverse  ri^ht  against  those  whose  lands  lay  lower  down  the  stream,  ^^"^  ^^ 
and  to  whom  it  was  injurious ;  and  that  a  possession  of  above  nineteen  ^^^^^  years. 
years,  which  was  shown  in  that  case,  was  not  sufficient''  (See  Cox  v.  Mat^ 
thewsj  1  Ventr.  237,  cited  5  B.  &  Ad.  26).    Previously  to  the  stat.  2  &  3 
WilL  4,  c.  7 1  {ante,  pp.  1 — 2 1 ),  the  cucquiescence  of  lessees  would  not  bind  the 
landlord,  nor  that  of  tenants  for  life,  the  reversioner.    Thus  A.,  who  was 
tenant  for  Ufe  with  a  power  of  jointuring,  which  he  afterwards  executed, 
in  1747  gave  a  licence  to  B.  to  erect  a  weir  on  a  river  in  A.'s  soil,  then 
A.  died  and  the  jointress  entered,  and  continued  seised  till  1799,  when  the 
tenant  of  A.'s  mrm  diverted  the  water  from  the  weir,  u^n  which  the 
tenant  of  B.'s  farm  brought  an  action  on  the  case  for  divertmg  the  water ; 
the  court  were  of  opinion  that  the  uninterrupted  possession  of  the  water 
for  so  many  years,  with  the  acquiescence  of  the  paiticular  tenants  for  life, 
would  not  affect  the  reversioner  {Bradbury  v.  Grinsell,  2  Wms.  Saund.  516). 
Evidence  of  user  for  twenty  years  of  a  head  stock  to  pen  up  a  rivulet  was 
held  insufficient  evidence  for  raising  the  presumption  of  a  grant  to  warrant 
its  continuance  to  the  injury  of  church  land ;  for  if  the  preceding  vicar 
had  made  such  a  grant,  it  would  not  have  bound  his  successor  ( Wall  v. 
Nixon,  3  Smith's  R.  316;  see  Barker  y.  Jtichardeon,  11  East,  372).     The 
right  of  diverting  water,  which  in  its  natural  course  would  flow  over  or 
along  the  land  of  a  riparian  owner,  and  of  conveying  it  to  the  land  of  the 
party  diverting  it,  can  be  created  according  to  the  law  of  England  only 
by  grant,  or  by  long-continued  enjoyment  from  which  the  existence  of  a 
former  gpmt  may  be  reasonably  presumed,  or  by  statute.    Such  an  ease- 
ment exists  for  the  benefit  of  the  dominant  owner  alone,  and  the  servient 
owner  acquires  no  right  to  insLst  on  its  continuance,  or  to  ask  for  damages 
on  its  abandonment  [Per  Cockburny  C.  J.,  Mason  v.  Shrewsbury  R,  Co,,  L.  R. 
6  Q.  B.  587).    The  right  to  a  fishing  weir  may  be  acquired  in  non-navigable  Right  to 
rivers  by  grant  from  other  riparian  owners,  or  by  enjoyment,  or  by  any  obstruct, 
means  by  which  such  rights  may  be  constituted  {Bolle  v.  Wht/te,  L.  R.  3 
Q.  B.  286 ;  Leconfidd  v.  Lonsdale,  L.  R.  5  0.  P.  657).    And  a  right  to  pen 
back  a  stream  may  be  acquired  by  prescription  {Cooper  v.  Barber,  3  Taunt. 
99). 

An  action  may  be  maintained  for  the  erection  of  a  roof  with  eaves  pro-  Prescriptive 
jecting  over  another's  land,  and  discharging  rain  water  on  to  it,  without  right  to  dis- 
proof that  rain  has  actually  fallen  {Fay  v.  Prentice,  1  C.  B.  828).    The  charge  water 
reversioner  may  sue  {Tucker  v.  Nemman,  11  Ad.  &  Ell.  40).     Although,  »pon  adjoin- 
however,  every  one  in  building  is  bound  so  to  construct  his  house  as  not  i^f?  1*^^* 
to  overhang  his  neighbour's  property,  and  to  construct  his  roof  in  such  a 
manner  as  not  to  throw  the  rain  water  upon  the  neighbouring  land  (11 
Hen.  7,  f.  257) ;  yet  a  right  by  user  for  twenty  years  and  upwards  for  the 
owner  to  project  his  wall  or  eaves  over  the  boundary  line  of  his  property, 
or  to  discharge  the  rain  running  from  the  roof  of  ms  house  upon  the  ad- 
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joining  land,  has  been  reoognized  {Thomas  y.  Thomoiy  2  C.  M.  &  !E.  34 ; 
see  Wright  v.  Williams,  1  M.  &  W.  77 ;  Lady  Broume^s  case,  cited  in  Slaney 
V.  Pigotty  Palm.  446 ;  Com.  Dig.  Action  on  Case  for  Nuisance  (A.) ;  Baten^s 
case,  9  Eep.  50,  n.  (6) ;  Vin.  Abr.  Nuisance  (G.  6)).  Such  a  right  will  not 
be  lost  by  raising  the  house  {Harvey  v.  Walters,  Ij.  R.  8  C.  P.  162).  The 
occupier  of  a  house  who  has  a  right  to  have  the  rain  fall  from  the  eaves  of 
it  upon  another  man's  land,  cannot  put  up  spouts  to  collect  that  rain  and 
discmarge  it  upon  such  land  in  a  body  {Reynolds  v.  Clarke,  Ld.  Haym. 
1399).  If  one  nad  a  right  to  enter  into  the  yard  of  another,  and  he  meed 
a  spout  there  to  discharge  water  upon  the  plaintiff's  land,  trespass  would 
not  lie,  but  case  {Reynolds  v.  Clarke,  1  Str.  634  ;  8  Mod.  272 ;  Fort.  212). 
The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house  will  not  give 
a  rieht  to  the  neighbour  to  insist  that  the  house  shall  not  be  pulled  down 
or  altered  so  as  to  diminish  the  quantity  of  water  flowing  from  the  roof 
{Woody.Waud,  3  Exch.  748;  Greatrexy,  Hayward,  8  Exch.  293,  294; 
Arhwriaht  v.  Qell,  5  M.  &  W.  233). 

A  right  to  pollute  a  stream  can  be  acquired  by  prescription  {Baxendale 
V.  McMurray,  2  Ch.  790),  but  only  through  the  continuance  of  perceptible 
injury  for  twenty  years  {Ooldsmidy,  Tunhridge  Commissioners,  1  Ch.  349; 
see  MillingUm  v.  (Griffiths,  30  L.  T.  65 ;  Murgatroyd  v.  Robinson,  7  E.  &  B. 
391 ;  Sampson  v.  Hoddinott,  1  C.  B.  N.  S.  611 ;  O'Brien  v.  Enright,  I.  E. 
1  Ch.  718).  And  there  can  be  no  prescriptive  right  to  justify  a  public 
nuisance  (-4.  G,  v.  Bamsley,  1874,  W.  N.  37). 

A  right  to  discharge  sewage  through  a  drain  can  be  acquired  by  pre- 
scription {A,  G,  V.  Dorking,  20  Ch.  Div.  601 ;  see  Wright  v.  Williams,  1  M. 
&  W.  77).  As  to  such  a  right  being  binding  on  a  local  authority,  see  B, 
V.  Staines,  60  L.  T.  261 ;  Ogilvie  v.  Blything,  65  L.  T.  338. 

The  natural  rights  of  a  riparian  proprietor  are  limited  to  natural  streams, 
and  do  not  attach  in  the  case  of  artificial  watercourses  {Sampson  v.  Hod^ 
dinott,  1  0.  B.  N.  S.  690).  Prescriptive  rights,  however,  may  be  acquired 
in  artiflcial  watercourses  of  a  permanent  character  {Rameshur,  <fcc.  v.  Koonj 
<fcc.,  4  App.  Cas.  121 ;  Wood  v.  Waud,  3  Exch.  777 ;  Blackbume  v.  Somers,  6 
L.  R.  It.  1).  The  enjoyment  must  be  as  of  right  {Chamber  Co,  v.  Hop^ 
wood,  32  Ch.  Div.  549 ;  see  also  Beeston  v.  Weate,  o  El.  &  Bl.  986 ;  Gaved  v. 
Mariyn,  19  0.  B.  N.  S.  732 ;  Ivimey  v.  Stocker,  1  Ch.  396 ;  Powell  v.  Butler, 
I.  E.  5  C.  L.  309,  and  ante,  p.  9). 

Where  the  enjoyment  of  an  artificial  watercourse  depends  on  temporary 
circumstances,  no  right  to  the  uninterrupted  flow  of  water  can  be  acquired 
by  prescription  against  the  creator  of  the  stream.  Thus,  it  was  held  that 
a  party  receiving  water  drained  from  a  mine  has  no  right  to  compel  the 
owners  of  the  mine  to  continue  such  discharge.  The  right  or  interest 
which  the  proprietor  of  the  surface  where  the  stream  issued  forth,  or  his 
grantees,  would  have  in  such  a  watercourse,  at  common  law,  independently 
of  the  effect  of  user  under  the  stat.  2  &  3  Will.  4,  c.  71,  was  to  use  it  for 
any  purpose  to  which  it  was  applicable  so  long  as  it  continued  there.  An 
user  for  twenty  years,  or  a  longer  time,  would  be  no  presumption  of  the 
ri^ht  to  the  water  in  perpetuity ;  for  such  a  grant  would  in  truth  be 
neither  more  nor  less  than  an  obligation  on  the  mine  owner  not  to  work 
his  mines  by  the  ordinary  mode  of  getting^  minerals  below  the  bed  drained 
by  that  watercourse,  and  to  keep  the  mines  flooded  up  to  that  level,  in 
order  to  make  the  flow  of  water  constant  for  the  benefit  of  those  who  had 
used  it  for  some  profitable  purposes  {Arkwright  v.  Gell,  5  M.  &  W.  203 ; 
Bee  Magor  v.  Chadwick,  11  Ad.  &  Ell.  571).  The  rig:ht  of  a  party  to  an 
artificial  watercourse,  as  against  the  party  creating  it,  must  depend  upon 
the  character  of  the  watercourse,  and  the  circumstances  under  which  it 
was  created.  The  flow  of  water  from  a  drain,  made  for  the  purpose  of 
agricultural  improvements,  does  not  give  a  right  to  the  neighbour  so  as  to 
preclude  the  proprietor  from  altering  the  level  of  his  drain  for  the  improve- 
ment of  his  land  {Greatrex  v.  Hay  ward,  8  Exch.  291). 

Where  the  owners  of  a  colliery  had  suffered  the  water  pumped  out  of 
their  colliery  to  flow  along  an  artificial  channel,  it  was  held,  tiiat  in  the 
absence  of  any  grant  or  prescriptive  title,  no  action  lay  by  the  owner  oi 
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land  fluougli  which  the  water  had  been  so  accnstomed  to  flow  against  an     Of  Water- 
owner  of  land  above,  and  through  whose  land  the  sough  likewise  passed,       coaries. ^ 

for  diyerting  such  water ;  for  the  owners  of  a  colliery  thus  getting  rid  of 
a  nuisance  to  their  works,  hj  discharging  the  water  into  such  sough, 
could  not  be  considered  as  giyinff  it  to  one  more  than  to  others  of  the 
proprietors  of  the  land  through  which  such  soue;h  had  been  constructed, 
but  that  each  mi^ht  take  and  use  what  passed  through  his  land,  and  tiie 
poprietor  of  the  land  below  had  no  rieht  to  any  pait  of  that  water  until 
it  had  reached  his  own  land,  nor  had  he  any  risht  to  compel  the  owners 
above  to  permit  the  water  to  flow  throu^  their  land  for  his  benefit 
[Wood  V.  Waud,  3  Exch.  748;  see  Wardle  v.  Brockhhurst,  Ell.  &  Ell. 
1058;  Mason  v.  Shrewsbury  B.  Co.,  L.  R.  6  Q.  B.  584). 

Where  mine  owners  made  an  adit  through  their  lands  to  drain  the  -Right  to 
mine,  which  they  afterwards  ceased  to  work,  and  the  owner  of  a  brewery,  purity  of 


through  whose  premises  the  water  flowed  for  twenty  years  after  the  "^^^l*'.^ 
workmg  had  ceased,  had  during  that  time  used  it  for  brewing;  it  was  *'*^<»*1 
held,  that  he  thereby  gained  a  right  to  the  enjoyment  of  the  water  in  an  ^**««»ur8e. 


unpolluted  state  [Magor  v.  Chadwick,  1 1  Ad.  &  El.  586 ;  Blackhume  v. 
SoinerSy  5  L.  R.  Ir.  1). 

As  to  the  effect  of  a  grant  of  an  artificial  watercourse,  see  Taylor  v.  S.  Grant  of 
Helens,  6  Ch.  Div.  264.  artificial 

Before  Ihe  statute  2  &  3  Will.  4,  c.  71,  twenty  years'  exclusive  enjoy-  wateroourse. 
ment  of  water  in  any  particular  manner  afforded  a  strong  presumption  of  Modes  of 
right  in  the  party  so  enjoying  it  derived  from  grant  or  act  of  parliament  acquisition  of 
{Bealey  v.  Shaw,  6  East,  208j.     The  long  enjoyment  of  a  watercourse  is  rights  with 
the  beet  evidence  of  right  ana  raises  a  presumption  of  an  agreement :  and  regard  to 
proof  of  a  special  licence,  or  that  it  was  limited  in  point  of  time,  must  '''^ater. 
come  from  the  party  who  opposes  the  right  {Finch  v.  BeshridgeTy  2  Vem.  Grant  pre- 
390;  Gilb.  Bq.  0.  3).    The  enjoyment  of  water  drawn  from  a  brook  sumedfrom 
along  an  artificial  channel,  and  actis  done  by  the  owner  of  the  dominant  enjoyment, 
tenement  upon  the  servient  tenement,  which,  withoutihe  existence  of  an 
easement,  would  be  tortious  and  actionable,  may  be  evidence  of  a  right  in 
the  owner  of  the  dominant  tenement  to  the  use  of  the  water  (Beeston  v. 
Weate,  5  El.  &  Bl.  986).    In  Deehle  v.  Lineham,  12  Ir.  C.  L.  N.  8.  1,  there 
was  snfficient  evidence  of  enjoyment  to  support  the  presumption  of  a 
grant.     If,  however,  such  a  grant  would  be  void  by  statute,  it  cannot  be 
presumed  {Bochdale  Co,  v.  Badcliffe,  18  Q.  B.  287 ;  where  the  supposed 
grantor  was  a  canal  company  incorporated  by  statute). 

For  the  nature  of  the  enjoyment  requisite  for  obtaining  under  the  Pre-  Acquisition 
Bcription  Act  acquired  rights  with  regard  to  water,  see  the  note  to  2  &  3  under  ^- 
Wul.  4,  c.  71,  8.  2,  anUy  p.  7.  acription  Act. 

In  Northam  v.  Hurley  (I  El.  &  Bl.  665),  it  was  held  on  the  construction  By  express 
of  the  grant  of  a  watercourse  from  the  land  of  the  grantor  to  the  land  of  grant, 
the  grantee,  that  the  grantor  could  not  alter  the  channel  on  his  own  land 
although  no  damage  had  occurred  to  the  grantee.  The  effect  of  special 
words  in  an  express  grant  or  reservation  of  water  was  also  considered  in 
Bawstron  v.  Taylor,  11  Exch.  369;  X<?c  v.  Stev€7i8on,  27  L.  J.  Q.  B.  263; 
Fifdinson  v.  Porter,  L.  R.  10  Q.  B.  188.  The  privilege  of  a  watercourse  is 
not  confined  to  private  individuals ;  it  may  be  vested  in  a  corporation,  as 
where  there  was  a  grant  to  the  corporation  of  Carlisle  of  water,  for  the 
purpose  of  turning  the  city  mills  (8  East,  487).  As  to  the  effect  of  con- 
veyances of  land  smce  1881  in  carrying  rights  of  water  and  watercourses, 
see  Conv.  Act,  1881,  s.  6,  'post. 

By  the  grant  of  part  of  a  tenement,  there  will  pass  by  implication  to  By  implied 
the  grantee  all  those  continuous  and  apparent  easements  over  the  other  grant, 
part  which  are  necessary  to  the  enjoyment  of  the  part  granted  and  have 
Deen  hitherto  used  therewith  ( Wheeldon  v.  Burrows,  12  Ch,  Div.  31).  And 
this  principle  has  been  applied  to  a  watercourse  ( Watts  v.  Kelson,  6  Ch. 
166 ;  see  Pullan  v.  Bovtghfiyrt,  21 L.  R.  Ir.  73).  As  a  eeneral  rule,  however, 
there  is  no  correspondmg  implication  in  favour  of  the  grantor  ( Wheeldon 
V.  Burrows,  sup,,  disapproving  of  Pyer  v.  Carter,  1  H.  &  N.  916,  in  which 
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case  the  grant  of  a  right  to  a  drain  by  the  grantee  of  land  had  been, 
implied  in  favour  of  the  grantor).  Py<T  y.  Carter  had  been  approved  in 
Eicart  V.  Cochrane,  4  Macq.  H.  L.  C.  117 ;  Watts  v.  Kehon,  sup.;  but  had 
been  disapproved  by  Lord  Westbury  in  Suffidd  v.  Brown,  33  L.  J.  Ch.  249. 
A  grant  of  the  right  to  pollute  a  stream  was  implied  in  Hail  v.  Lund  (1 
H.  &C.  676). 

As  a  general  rule,  it  requires  a  deed  to  create  a  right  and  title  to  have  a 
passage  for  water  (4  East,  107 ;  5  B.  &  C.  233).  As  to  creating  rights 
with  reguxl  to  water  by  parol  licence,  see  Liggine  v.  Inge  (7  Bing.  682), 
and  the  note  on  licences,  p.  47,  ante. 

As  to  the  acquisition  by  custom  of  a  right  to  divert  water  in  Devon- 
shire, see  Bastard  v.  Smith  (2  M.  &  Bob.  129) ;  and  in  Cornwall,  Gaved 
V.  MaHyn  (19  C.  B.  N.  S.  732  ;  14  W.  R.  62).  For  a  customary  right  to 
pollute  water,  see  Carlyon  v.  Lovering  (1  H.  &  N.  784) ;  and  for  a  cus- 
tomary right  to  the  use  of  water,  see  Harrop  v.  Hirst  (L.  B.  4  Ex.  43). 

Whether  a  riparian  proprietor  may  use  the  water  of  a  stream  for  the 
purpose  of  irrigation,  if  he  again  return  it  into  the  river  with  no  other 
oimmution  than  that  caused  by  the  absorption  and  evaporation  attendant 
on  the  irrigation,  depends  on  the  circumstances  of  each  particular  case. 
The  right  of  taking  water  for  such  a  purpose  is  a  question  of  degree,  and 
it  is  impossible  to  define  precisely  the  limits  which  separate  the  r^^son- 
able  and  permitted  use  of  the  stream  from  its  wron^ul  application.  If 
the  irrigation  take  place  not  continuously  but  only  at  mtomuttent  periods, 
when  tiie  river  is  full,  and  no  damage  Is  done  thereby  to  the  workmg  of  a 
mill  on  the  stream,  and  the  diminution  of  water  is  not  perceptible  to  the 
eye,  it  is  such  a  reasonable  use  of  the  water  as  is  not  prohibited  by  law 
{Emhrty  v.  Owen,  6  Exch.  372 ;  see  Sampson  v.  HoddinoU,  1  C.  B.  N.  8. 
603 ;  Wood  v.  Waud,  3  Exch.  748).  As  to  the  circiunstances  which  may 
be  taken  into  accoimt  in  determining  a  reasonable  user,  see  Ormerod  v. 
Todmorden,  <«-c.  Co.,  11  Q.  B.  Div.  168. 

Where  one  riparian  proprietor  had  by  means  of  a  water-wheel  diverted 
about  one-fortieth  part  of  the  volume  of  a  sti'eam,  it  was  for  the  jury  to 
consider  whether  he  had  thereby  inflicted  on  the  other  any  sensible  or 
material  injury  {Norhury  v.  Kitchin,  3  F.  &  F.  292).  The  diversion  of 
the  water  of  a  river  by  means  of  pipes,  for  the  use  of  a  limatic  asylum  and 
county  gaol,  was  a  user  more  extensive  than  that  to  which  a  riparian  pro- 
prietor as  such  was  entitled  {Medway  Co,  v.  Bomney,  9  C.  B.  N.  S.  575).  So 
also  where  a  waterworks  company  collected  water  in  a  permanent  reser- 
voir for  the  supply  of  an  adjacent  town  [Swindon,  &c,  Co,  v.  Wilts,,  &c, 
Co,,  L.  R.  7  H.  li.  697).  The  taking  by  a  railway  company  of  water  to 
supply  their  locomotives  was  restrained  where  such  abstraction  interfered 
with  navigation  {A.  G.  v.  G.  E,  R,  Co,,  6  Ch.  572);  but  was  permitted 
where  it  interfered  very  slightlj'  with  an  inferior  riparian  proprietor 
(Sandwich  v.  G,  N,  B,  Co.,  10  Ch.  D.  707).  See  also  as  to  reasonable  user, 
Belfast  Co,  v.  Boyd  (21  L.  E.  Ir.  560). 

Where  land  and  buildings  were  demised,  together  with  the  free  passage 
of  water  and  soil  to  a  cesspool,  the  easement  was  restricted  to  a  reasonable 
use  for  the  purposes  of  the  premises  in  the  condition  in  which  they  were 
at  the  time  of  the  demise,  and  was  not  extended  to  buildings  subsequently 
erected  ( Wood  v.  Saunders,  10  Ch.  582 ;  see  Neiv  Windsor  v.  Stovell,  27 
Ch.  D.  665;  Metropolitan  Board  v.  L,&N.  W,  It.  Co,,  17  Ch.  Div.  246). 
When  a  lease  reserved  the  free  running  of  water  and  soil  through  the 
demised  promises  from  other  contiguous  lands,  the  reservation  was 
extended  to  water  and  soil  coining  from  contiguous  lands  whether  arising 
thereon  or  not,  but  was  not  extended  to  the  refuse  of  tan  pits  {Chadwick  v. 
Marsden,  L.  E.  2  Ex.  285). 

By  an  award  made  under  an  inclosure  act,  drains  were  set  out,  and  it 
was  ordered  that  the  occupiers  of  the  land  over  which  such  drains  passed 
should  make  and  cleanse,  and  keep  the  same  of  sufficient  widtn  and 
depth  to  carry  off  the  water  intended  to  run  down  such  drains :  it  was 
held,  that  the  plaintiff  was  not  thereby  authorised  to  make  an  underdrain 
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on  Mb  land,  bo  as  to  cause  an  increased  quantity  of  water  to  pass  into  one     Of  Water- 
ol  the  awarded  drains  {Sharpe  y.  Hancock^  8  Soott,  N.  B.  46).    Indosure       oonrses. 

commissioners  were  empowered  to  set  out  and  make  such  ditches,  &c.,  as  

they  should  deem  necessary  in  the  lands  to  be  inclosed :  and  also  to  enlarge, 
cleanse,  or  alter  the  course  of,  and  improve  any  of  the  existing  ditches, 
ftc,  as  well  in  and  on  the  same  lands,  as  also  m  any  ancient  inclosures, 
or  other  lands  in  the  township  as  they  should  deem  necessary:  held, 
that  the  act  did  not  empower  the  commissioners  to  alter  the  drains  iq  the 
common  lands,  so  as  to  overload  an  ancient  drain  which  flowed  tiirough 
Ihe  common  lands  from  another  township  {Dawson  y.  Paver y  5  Hare,  415 ; 
affirmed  by  L.  C,  30th  July,  1847). 

Where  a  prescriptiye  li^ht  to  foul  a  stream  has  been  acquired,  the  Extent  of 
fouling  must  not  be  considerably  enlarged  to  the  prejudice  of  other  right  to 
people  {Crossley  y.  LightowleVy  2  Ch.  478).  Where  sewage  of  a  town  had  pollute, 
for  years  been  drained  into  a  stream  passing  throu|;h  the  plaintiff^s  land, 
without  perceptibly  polluting  it,  but  for  some  time  before  action,  in 
consequence  of  the  increase  of  the  town,  the  stream  became  perceptibly 
polluted;  an  injunction  was  granted,  restraining  the  pollution  {Goldsmid 
V.  Tunbridge  CommisHoners,  1  Ch.  349 ;  A.  G.  y.  Bamsley^  1874,  W.  N. 
37).  Defendant,  owner  of  a  mill,  where  pajper  had  been  made  from  rags, 
introduced  a  new  material.  For  more  than  twenty  years  before  the 
change  the  refuse  had  been  discharged  into  a  stream  which  ran  past  the 
plaintiffs'  house.  The  court  presumed  the  defendant  to  be  entitled  to  an 
easement  to  foul  the  stream  by  washings  produced  by  the  manufacture  of 
paper  in  the  reasonable  and  proper  course,  using  any  proper  materialB  for 
the  purpose,  but  not  increasmg  the  pollution ;  and  the  onus  lay  upon  the 
plaintiffs  to  proye  any  increase  {BaxendcUe  y.  M*Murray,  2  Ch.  790).  But 
the  disGharge  of  the  refuse  of  a  different  business  was  held  unjustifiable 
{Clark  V.  SomerseUhirey  36  W.  B.  890;  see  Wood  y.  Saunders,  10  Ch. 
682;  compare  Metropolitan  Board  y.  L.  <fc  N.  W.  R,  Co.,  17  Ch.  Diy.  249; 
A.  G.  V.  Acton  Board,  22  Ch.  D.  221). 

If  one  has  anciently  pits  which  are  supplied  by  a  riyulet,  he  may  Alteration  in 
deanse  them,  but  cannot  change  or  enlarge  tnem  (Brown  y.  Best,  1  Wils.  mode  of 
174;  see  Wood  y.  Saunders,  10  Ch.  682 ;  New  Windsor  y.  Stovell,  27  Ch.  D.  enjoyment. 
665),  nor  change  the  channels  from  a  riyer  to  the  prejudice  of  another 
owner  {Buncombe  y.  Bandall,  Hetl.  32).  It  is  not  necessary  that  the  mode 
of  enjoying  a  watercourse  should  always  haye  been  precisely  the  same ; 
for  where,  in  an  action  for  a  nuisance  to  a  watercourse,  the  plaintiff 
declared  on  his  possession,  and  stated  the  mill  to  be  an  ancient  one,  it  was 
held  to  be  no  defence,  that  he  had  within  twenty  years  somewhat  altered 
the  wheels  {Saunders  y.  Neuyman,  1  B.  &  Aid.  258).  In  which  case  it  was 
said  by  Abbott,  J.,  '*  that  the  owner  is  not  bound  to  use  the  water  in  the 
same  precise  manner,  or  to  apply  it  at  the  same  mill ;  if  he  were,  it  would 
stop  all  improyement  in  machmery.  If  indeed  the  alterations  made  from 
time  to  tune  prejudiced  the  right  of  the  lower  mill,  the  case  would  be 
different ;  but  here  the  alteration  is  by  no  mecms  injurious,  the  old  wheel 
drew  more  water  than  the  new  one  "  {lb, ;  see  LuttrelVs  case,  4  Eep. 
87  a). 

A  right  to  a  watercourse  is  not  destroyed  by  the  owners  altering  the 
course  of  the  stream.  Where  the  plaintiff  had  a  right  to  water  flowing 
from  the  defendant's  land  across  a  lane  to  his  own  land,  and  it  appeared 
that  ''formerly  the  stream  meandered  a  little  down  the  lane  before  it 
flowed  into  the  plaintiff's  land,  and  that  in  the  year  1835  the  plaintiff,  in 
order  to  render  its  enjoyment  more  commodious  to  himself,  a  uttle  yaried 
the  course,  by  making  a  straight  cut  direct  from  the  opening  or  spout 
under  the  defendant's  hedge  across  the  lane  to  his  own  premises,"  and 
this,  it  was  contended,  negatiyed  the  right  claimed  in  the  declaration, 
Tindaly  C.  J.,  said,  ''If  each,  an  objection  as  this  were  allowed  to  preyail, 
any  right,  howeyer  ancient,  might  be  lost  by  the  most  minute  alteration 
in  the  mode  of  enjoyment ;  the  maMng  straight  a  crooked  bank  or  foot* 
path  would  haye  this  result.  No  aufliority  has  been  cited,  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon  which  such  an 
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argument  could  base  itself  "  {Hall  v.  Swift,  4  Bing.  N.  C.  381).  To  hold 
that  the  slightest  variation  in  the  enjoyment  of  an  easement  would  destroy 
the  easement,  would  virtually  do  away  with  all  easements,  as  by  the 
effect  of  natural  causes  some  change  must  take  place.  There  must  be  an 
additional  or  different  servitude,  and  the  change  must  be  material  either 
in  the  nature  or  in  the  quantum  of  the  servitude  imposed  {Per  Orove,  J., 
Harvey  v.  Waltera,  L.  R.  8  C.  P.  166).  A  riffht  to  a  watercourse  which 
had  been  used  to  supply  cattle  sheds  was  hela  not  to  be  lost  by  the  erec- 
tion of  cottages  in  the  place  of  cattle  sheds  {Waits  v.  Kelson,  6  Ch.  166). 
Where  a  person,  who  nad  a  right  to  send  down  clean  water  through  a 
gutter,  sent  down  foul  wat^r,  so  that  it  was  impossible  to  stop  the  nui- 
sance without  altogether  interfering  with  his  enjoyment,  it  was  held  that 
the  whole  enjoyment  might  be  obstructed  {Cawkwell  v.  Russell,  26  L.  J. 
Ex.  34 ;  see  Hill  y.  Cock,  26  L.  T.  185). 

If  an  ancient  ditch  has  at  one  end  anciently  opened  into  a  stream,  and 
the  owner  of  a  mill  on  the  stream  has  kept  the  opening  at  the  end  of  the 
ditch  closed  for  twenty  years  and  more,  without  interruption,  that  would 
give  the  mill-owner  sucn  a  right  to  keep  it  shut  up,  that  the  owner  of  the 
mnd  adjoining  the  ditch  would  not  be  justified  in  reopening  the  commu- 
nication, although  it  might  appear  that  the  communication  between  the 
ditch  and  stream  was  ancient  {Drewett  v.  Sheard,  7  C.  &  P.  465).  If  the 
owner  of  a  water-mill  worked  by  a  groimd-shot  wheel  at  a  low  head  of 
water  alter  the  wheel  to  a  breast-  shot  wheel,  which  requires  a  high  head 
of  water,  and  after  that  for  twenty  years  and  more  discontinue  the  use  of 
the  breast-shot  wheel,  and  resume  the  use  of  the  ground-shot  wheel,  his 
discontinuance  will  cause  the  mill-owner  to  lose  his  right  to  the  high  head 
of  water  \^Ib,)  The  right  to  the  overflow  of  water  into  an  old  pond  is  not 
lost  by  discontinuing  the  use  of  such  pond,  and  obtaining  the  same  or  a 
greater  advantage  from  the  use  of  three  new  ponds;  a  substitution  of  such 
a  nature,  and  the  exercise  of  the  right  in  a  different  spot,  not  being  an 
abandonment  of  the  right  {Hale  v.  Oldroyd,  14  M.  &  W.  789).  The  mere 
suspension  of  the  exercise  of  a  prescriptive  ri^ht  is  not  sufficient  to  destroy 
the  right  without  some  evidence  of  an  intention  to  abandon  it:  but  where 
dye-works  had  not  been  used  for  more  than  twenty  years,  and  had  been 
allowed  to  go  to  ruin,  it  was  held  that  any  right  of  fouling  a  stream 
attached  to  them  was  lost  {Crossley  v.  Lightowler,  2  Ch.  478).  As  to  non- 
user  of  a  well,  see  Millington  v.  Griffith,  30  L.  T.  65.  In  a  case  depending 
on  Soman  Dutch  law  a  prescriptive  right  to  water  was  held  not  lost  by 
the  owner  applying  for  a  licence  {Commrs,  of  French  Hoek  v.  Hugo,  10  App. 
Cas.  336). 

It  seems  that  nothing  of  necessity  to  a  building,  e,  g,  a  gutter  in  aJieno 
solo,  to  carry  off  water,  &c.,  is  extinguished  by  unity  of  ownership 
(Pheysey  v.  Vicary,  16  M.  &  W.  484).  In  Shury  v.  PiggoU  (3  Bulstr.  339; 
Poph.  166;  W.  Jones,  145),  which  was  an  action  on  the  case  for  stopping 
a  watercourse,  the  court  held,  that  the  right  to  the  flow  of  water  is  not 
extinguished  by  unity  of  ownership,  in  which  respect  it  is  distinguished 
from  a  way.  Whitlock,  J.,  says  (3  Bulstr.  340),  **  There  is  a  difference 
between  a  way,  a  common,  and  a  watercourse.  Bracton  (lib.  4,  fol.  221-2) 
caUs  them  servituies  prcediales;  those  which  begin  by  private  right,  by 
prescription,  by  assent,  as  a  way  or  common,  bemg  a  particular  b^efitto 
take  part  of  the  profits  of  the  land.  This  is  extinct  by  unity,  because  the 
greater  benefit  shall  drown  the  less.  A  watercourse  does  not  begin  by 
prescription,  nor  yet  by  assent,  but  the  same  doth  begin  ex  jure  naturce, 
having  taken  this  course  naturally,  and  cannot  be  averted  "  (See  Pyer  v. 
Carter,  1  H.  &  N.  916).  The  ac<juisition  of  a  right  to  an  artincial  water- 
course maybe  prevented  by  umty  of  possession  {Outram  v.  Maude,  17 
Oh.  D.  391). 

A  party  entitled  to  a  watercourse  may  legally  enter  the  land  of  a  person 
who  has  occasioned  a  nuisance  to  a  watercourse,  to  abate  it  (2  Smitn's  B. 
9;  Com.  Dig.  Pleader,  3  M.  41).  Where  there  is  excessive  user  by  the 
owner  of  the  dominant  tenement,  the  owner  of  the  servient  tenement,  if 
he  abates  the  nuisance,  is  bound  to  do  so  in  the  most  reasonable  manner 
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{HUl  T.  Cock,  26  L.  T.  185).    An  abatement  was  held  reasonable  in     Of  Watsr^ 
SobtrU  y.  Boae^  L.  B.  1  Ex.  82.    An  individual  cannot  abate  a  nuisance       eonrsei. 

if  he  be  not  otherwise  injured  by  it  than  as  one  of  the  public  (Colchester  v.   

Bookt,  7  a  B.  339). 

When  the  iniury  from  a  nuisance  in  respect  of  water  is  an  injury  to  all  Remedy  by 
the  Queen's  suDJecto,  there  is  no  remedy  by  action  without  proof  of  indi-  indiotment. 
vidual  damage.  The  remedy  is  by  indictment  {R,  v.  BriHol  Dock  Co,,  12 
Efist,  429).  When,  however,  the  inhabitants  of  a  district  had  by  custom 
a  right  to  water  one  inhabitant  could  sue  without  proving  individual 
damage,  on  the  ground  of  interference  with  right  {Uarrop  v.  Hiraty  L.  B. 
4  Ex,  47). 

Proof  of  actual  damage  is  not  necessary  to  enable  a  riparian  proprietor  Remedy  by 
to  maintain  an  action  for  the  obstruction  or  diversion  of  a  natural  stream  aotion. 
{JSampaon  v.  Hoddinottj  1  C.  B.  N.  S.  590 ;  Harrop  v.  Hirsty  L.  E.  4  Ex.  p-qq*  ^f 
43;  Ormerod  v.  Todmorden,  dhc,  Co,,  11  Q.  B.  D.  159).     For  the  older  law,  actual damaff© 
see  Palmer  v.  Kthlethwaite,  1  Show.  64 ;  Glynne  v.  Nicholas,  2  Show.  507 ;  not  neoeasi^' 
Mason  v.  Hill,  5  B.  &  Ad.  26;    Williams  y,  Morland,  2  B.  &  G.  915.  in  aotioiiB  f or 
Whenever  an  injury  is  done  to  a  right,  actual  perceptible  damage  is  not  diyersion  and 
indispensable  as  the  foundation  of  an  action,  but  it  is  sufficient  to  show  obstruction. 
&e  violation  of  the  right,  and  the  law  will  presume  damage  {Embrei/  v. 
Owen,   6  Ex.  353).    In  the  absence  of  actual  damage,  however,  it  is 
necessary  to  prove  interference  with  the  right;   and  where  water  was 
taken  from  a  river  and  afterwards  returned  unpolluted  and  undiminished, 
it  was  held  that  the  ri^ht  of  a  lower  riparian  proprietor  had  not  been 
interfered  with,  and  an  injunction  was  refused  {Kensit  v.  G.  E,  R,  Co,,  27 
Ch.  Div.  122). 

If  the  nuisance  be  of  a  permanent  nature,  and  injurious  to  the  rover-  Actions  by 
sion,  an  action  may  be  brought  by  the  reversioner  as  well  as  by  the  tenant  reversioner, 
in  possession,  each  of  them  being  entitled  to  recover  his  respective  loss 
'  ^  ( J?irfrf]ii/iW  V.  Onslow,  3  Lev.  209 ;  Queen's  ColUge  v.  Hallett,  14  East,  489 ; 
1  Wms.  Saund.  567,  ed.  1871 ;  Jesser  v.  Oifford,  4  Burr.  2141 ;  Com.  Dig. 
Action  on  the  case  for  Nuisance  (B.) ;  see  Brown  v.  Mallett,  5  G.  B.  599 ; 
Bdl  V.  Twentyman,  1  Q.  B.  766 ;  Peter  v.  Daniel,  5  G.  B.  568 ;  Eyrvmont 
Y.Pulman,  1  Moo.  &  M.  403). 

It  has  been  held  that  an  action  will  lie  for  the  continuance  of  a  nuisance  Action  for 
[Todd  V.  Flight,  9  G.  B.  N.  S.  377  ;  R,  v.  Bradford  Navigation,  6  B.  &  S.  contmuance 
631);  but  tiie  owners  of  the  soil  of  a  stream  were  not  liable  for  the  con-  of  nuisance, 
tinuance  of  an  obstruction  which  had  been  erected  by  another  without 
their  authority  and  against  their  wiU,  and  where  they  had  offered  per- 
mission to  the  plaintiff  to  remove  it  {Saxhy  v.  Manchester,  &c,  R,  Co,,  L.  B. 
4  C.  P.  198). 

A  riparian  owner  cannot,  by  scouring,  remove  gradual  accretions  to  the  Scouring, 
bed  of  a  river  so  as  to  restore  its  original  flow,  and  such  scouring  will 
be  restrained  {Withers  y.  Purchase,  60  L.  T.  819). 

Diversion  of  water  is  actionable  without  proof  of  actual  damage  where  Diversion, 
the  defendant  might  thereby  acquire  a  right  injurious  to  the  plaintiffs 
{Wilts,  &c,  Co.  V.  Swindon,  &c,  Co,,  9  Ch.  961),  and  will  be  restrained 

Obstruction  is  also  actionable  irrespective  of  actual  damage  {Norhury  v.  Obstruction. 
Kitchin,  15  L.  T.  501 ;  McGUme  v.  Smith,  22  L.  R.  Ir.  559) ;  and  will  be 
restrained  {Dewhirst  v.  Wrigley,  1  G.  P.  Goop.  319;  aeeElwellY.  Crowther, 
31  Beav.  163;  Belfast  Co.  v.  Boyd,  21  L.  R.  Ir.  560). 

The  owner  of  both  banks  of  a  non-tidal  river  may  build  on  the  bed  pro- 
vided he  do  not  alter  the  natural  flow  of  the  water  above  or  below  his  property, 
nor,  in  the  case  of  a  navigable  river,  interfere  with  the  navigation  (Or- 
I  Ewing  v.  Colquhoun,  2  App.  Gas.  839).    But  the  owner  of  one  bank  only 

'  is  not  entitled  to  build  on  his  moiety  of  the  bed  in  such  a  manner  as  to 

interfere  with  the  natural  flow  of  the  stream ;  and  a  perpetual  interdict 
was  granted  to  restrain  such  encroachment,  although  tnere  was  no  proof 
\  that  damage  had  been  sustained  or  was  IDcely  to  be  sustained  {Birkett  v. 

Morris,  L.  R.  1  H.  L.  Sc.  47) ;  and  this  prindple  has  been  extended  to 
tiiUl  navigable  rivers  (A.  G.  v.  Lonsdale,  7  Eq.  377;  A.  G,y.  Terry,  9 
Oh.  423^  060  Exeter  v.  Vevon^  10  £q.  232).    It  would  seem  that  a  riparioa 
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owner  may  erect  a  post  for  a  ferry  or  for  moorinfi'  a  boat,  or  plant  stakes 
to  prevent  poacMng  ( WUhera  v.  Purchase,  60  L.  T.  821V 

A  right  to  take  water  from  a  well  by  reason  of  the  occupation  of  a 
dwelling-house  is  an  interest  in  land ;  ana  nominal  damages  baying  been 
recoyer^  in  an  action  for  disturbing  such  a  right,  which  was  certified 
to  be  under  forty  shillings,  the  plamtiff  was  entitled  to  his  full  costs 
under  43  Eliz.  c.  6,  s.  ^  [Tyler  v.  Bennett,  4  Ad.  &  E.  377 ;  see  3  &  4 
Vict.  c.  24 ;  Shtmie^^M^  V.  Cocker,  2  Sc.  N.  E.  47 ;  Thompem  v.  Gibeon,  5 
Jur.  390).  The  expenses  of  the  surveying  in  order  to  ascertain  whether 
a  weir  had  been  improperly  used  to  the  prejudice  of  the  plaintiff's  water- 
mill  will  not  be  allowed  on  taxation  {Ormerod  y.  Thompson,  16  M.  & 
W.  860). 

Before  the  Jud.  Acts,  it  was  held  that  a  bill  in  equity  would  lie  for  the 
establishment  of  the  enjoyment  of  a  watercourse,  and  for  the  performance 
of  a  covenant  to  cleanse  it  {Holmes  y.  Buckley,  1  Eq.  Gas.  Abr.  27,  pi.  4; 
2  Vem.  390;  Gilb.  Eq.  0.  3;  New  River  Co,  v.  Graves,  2  Vem.  431). 
And  it  was  held,  that  a  man  who  had  been  in  possession  of  a  watercourse 
sixt^  years  might  bring  a  bill  against  a  mortgagee,  who  foreclosed  the 
eqmty  of  redemption,  to  be  quieted  in  the  possession,  although  he  had  not 
established  his  right  at  law  {Bush  y.  Western,  Free.  Oh.  530 ;  see  Dorset 
v.  Oirdler,  lb,  631),  The  diversion  of  watercourses,  or  the  pulling  down 
their  banks,  and  causing  inimdation,  were  nuisances  agamst  T^di  a 
court  of  eqtdty  would  protect  parties  by  injimction  (Martin  y.  Stiles, 
Mos.  144 ;  see  1  Ves.  sen.  476 ;  2  Atk.  302 ;  3  Atk.  726 ;  1  Vem.  120, 
129).  An  injunction  might  be  granted  on  the  ground  of  danger  to  pro- 
perty {Robinson  v.  Byron,  1  Br.  C.  C.  588;  see  Anon,,  1  Ves.  jun.  140; 
Crowder  v.  Tinkler,  19  Ves.  620);  or  on  account  of  the  irreparable  injury 
{Chalk  V.  Wyatt,  3  Mer.  688).  JPorms  of  injunctions  as  to  water  rights 
aregiven,  Seton,  5th  ed.  510. 

The  object  of  an  interlocutory  injunction  is  to  keep  matters  in  the  suit 
in  staiu  quo  imtil  the  hearing;  of  the  cause  {Lawrence  v.  Austin,  13  W.  B. 
981V    An  injimction,  therefore,  which  virtually  directs  the  defendant  to 
perform  an  act,  will  not,  except  under  very  special  circumstances,  be 
granted  on  an  interlocutory  application  before  decree  {Blakemore  v.  Ota- 
morganshire  Navigation,  1  M.  &  K.  154).     The  effect  of  an  order  speci- 
fically to  repair  the  banks  of  a  canal  and  other  works  has  been  obtained 
upon  an  interlocutory  application  by  an  order  to  restrain  a  party  using 
and  enjoying  a  canal  from  impeding  the  navigation,  by  continuing  to 
keep  the  canal,  banks,  or  works  out  of  repair ;  or  by  diverting  ike  water, 
or  preventing  it,  by  the  use  of  locks,  from  remaining  in  the  canals,  or  by 
continuing  the  removal  of  a  stopgate  {Lane  v.  Newdigate,  10  Ves.  192 ;  see 
Blakemore  v.  Glamorganshire  Navigation,  1  M.  &  K.  183).    The  tenant  of 
a  mine  was  restrained  upon  motion  from  permitting  a  communication 
with  an  adjoining  mine  to  continue  open,  and  water  to  flow  throu&^h 
the  same,  the  intended  effect  being  to  compel  the  defendants  to  close  the 
communication  {Mexborough  v.  Bower,  7  Beav.  127).     An  interlocutory 
application  for  a  mandatorjr  injunction  was  granted  to  prevent  irreparable 
damage  from  water  eecapmg  into  a  mine  {Westminster  Co.  v.  Clayton,  36 
L.J.  Oh.  476). 

As  to  the  effect  of  laches  and  acquiescence  in  depriving  parties  of  their 
remedy  by  injunction,  see  Weller  v.  Smeaton  (1  Br.  C.  C.  572;  1  Cox,  102); 
Birmingham  Canal  Co,  v.  Lloyd  (18  Ves.  515 ;  Coop.  C.  C.  77,  193) ;  Blake^ 
more  v.  Glamorganshire  Navigation  (1  M.  &  K.  154), 

Whenever  the  Court  of  Chancery  nad  jurisdiction  to  entertain  an  appli- 
cation for  an  injunction  against  a  breach  of  any  covenant,  contract  or 
agreement,  or  against  the  commission  or  continuance  of  any  wrongful 
act,  or  for  the  specific  performance  of  any  covenant,  contract  or  agree- 
ment, it  mi^ht  award  damages  to  the  party  injured,  either  in  addition  to, 
or  in  substitution  for,  such  injunction  or  specific  performance  (21  &  22 
Vict.  c.  27,  s.  2).  This  act  has  been  repealed  by  46  &  47  Vict.  c.  49,  but 
the  repeal  has  not  affected  the  iurisdiction  of  the  Chancery  Division 
{Savers  y.  Collier ,  28  Oh.  Div.  103) ;  as  to  which  see  noyr  Elmore  y,  Firrtet 
57  L.  T.  333. 
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A  riparian  proprietor  lias  a  ri^ht  of  actiozi  for  pollution  of  the  water  of     Of  Water- 
a  stream,  except  a  right  to  pollute  has  been  acquired  by  user  ( Wood  y.       eoiusei. 

Waud,  3  Exch.  748 ;  Magor  v.  Chadmck,  11  Ad.  &  Ell.  571 ;  see  Moore  v.    

Webb,  1  C.  B.  N.  S.  673).    And  it  is  no  defence  that  the  pollution  arises  I*oUution. 
from  a  trade  carried  on  in  a  reasonable  and  proper  manner  {Stockport  Co,  Action  for 
T.  Potter,  7  H.  &  N.  160 ;  see  Bamford  v.  Turnley,  3  B.  &  S.  66).    As  to  damages, 
whether  a  person  haying  permission  from  an  owner  of  land  on  the  bank  of 
an  artLBcial  watercourse  to  take  water  thereout,  can  sue  for  pollution,  see 
Whaiey  v.  Laing  (2  H.  &  N.  476 ;  3  H.  &  N.  675). 

An  action  may  be  maintained  for  the  pollution  of  imderground  water 
{Hodgkinson  v.  Ennor,  4  B.  &  8.  229 ;  Ballard  v.  Tomlinson,  29  Ch.  Div.  1 15). 

Having  regard  to  the  nature  of  tiie  iniury  caused  by  p<^ution  of  water,  Injmietions 
an  injunction,  rather  than  damages,  is  the  appropriate  remedy  {Pennington  to  restrain 
T.  Brinnip,  Ae.  Co,,  o  Oh.  D.  769).    For  the  general  grounds  upon  which  pollution, 
such  an  injunction  will  be  wanted,  see  the  remarks  of  Kindersley,  V.-C, 
in  Wood-v,  Suidiffe,  2  Sim.  N.  B.  165.    A  qaia  timet  action  to  restrain  an 
apprehended  pollution  may  be  maintained  on  proof  of  imminent  danger  of 
a  substantia  Kind,  or  that  the  apprehended  mjury  would  be  irreparable 
{Fletcher  t.  Bealey,  28  Ch.  D.  688).     Applications  to  the  court  to  restrain 
the  pollution  of  a  stream  should  not  be  made  upon  trivial  matters ;  but, 
on  tne  other  hand,  it  does  not  appear  that  anything  like  large  or  heavy 
damages  must  be  recovered  before  the  plaintift  can  be  assisted  {Lingwood 
V.  Sfowmarket  Co,,  1  Eq.  79;  see  Elmhiret  v.  Spencer,  2  Mac.  &  G.  45). 
A  riparian  proprietor  can  maintain  a  suit  to  restrain  the  fouling  of  the  Actual  injury 
water  of  the  river  without  showing  that  the  fouling  is  actually  injurious  not  neoensary. 
to  him  {Crossley  v.  Lightowler,  2  Ch.  478).     The  fact  that  the  stream  is  previous 
fouled  by  others  is  not  a  defence  to  a  suit  to  restrain  the  fouling  by  one  pollution  no 
(Crossley  v.  Lightowler,  2  Ch.  478 ;  Blair  v.  DeaMn,  57  L.  T.  522 ;  see  justifioation 
Wood  V.  Waud,  3  Exch.  748 ;  A,  G.  v.  Leeds,  5  Ch.  583). 

Where  there  is  jurisdiction  to  ^prant  an  injunction  damages  in  substitu- 
tion therefor  may  be  given  for  iniury  which  has  occurred,  whether  before 
or  since  the  commencement  of  tne  action  {Chapman  v.  Auckland  Union, 
23  Q.  B.  Div.  298  ;  Warwick  Co,  v.  Bur  man,  6*3  L.  T.  673). 

A  public  body  exercising  its  statutory  powers  so  as  to  create  or  increase  Public  bodies 
a  nuisance  by  means  of  the  sewage  of  a  town  may  be  made  liable  in  liable, 
damages  or  restrained  by  injunction  in  the  same  manner  as  an  individual, 
unless  it  can  show  a  statutory  justification  {Goldsmid  v.  Tunhridge,  &c. 
Commissioners,  1  Ch.  349;  Hott  v.  Rochdale,  10  Eq.  354  ;  A,  G.  y.  Basing- 
stoke, 24  W.  B.  817 ;  A.  G,  v.  Acton,  22  Ch.  D.  221 ;  and  eee  per  James, 
L.  J.,  Glossop  V.  Heston,  <fcc.  Board,  12  Ch.  Div.  111).  And  where  the 
plaintiff  has  proved  his  right  to  an  injunction  the  court  does  not  inquire 
now  the  defendant  can  best  remove  the  nuisance.  The  plaintiff  is  entitled 
to  an  injunction  at  once  unless  the  removal  of  the  injury  is  physically 
impossible ;  and  it  is  the  duty  of  the  defendant  to  find  ms  own  way  out  of 
the  difficulty,  whatever  inconvenience  or  expense  it  may  put  him  to.  In 
cases  of  great  difficulty,  however,  the  operation  of  the  injunction  maybe 
suspended  {A.  G.  v.  Colney  Hatch,  4  Ch.  146 ;  A,  G,  v.  Birmingham,  4  K. 
&  J.  528 ;  and  see  the  orders  made  in  ^.  G,y,  Richmond,  2  Eq.  306 ;  A,  G, 
V.  Acton,  22  Ch.  D.  221).  An  injunction  against  a  local  authority  may 
be  enforced  by  sequestration  {Spokes  v.  Banbury,  1  Eq.  42 ;  A,  G,  y. 
Walthamstow,  1S78,  W.  N.  90).  An  injunction  to  restrain  pollution  by 
the  sewage  of  a  town  will  not  be  granted,  unless  substantial  injury  is 
proved  {A,  G.  v.  Kingston,  34  L.  J.  Ch.  481 ;  Lilly  white  v.  Trimmer, 
15  W.  B.  763;  A,  G,  y.  Gee,  10  Eq.  131 ;  A,  G,  v.  Cockermouth,  18  Eq. 
172^.  la  Goldsmid  v.  Tunbridge  Commissioners  (I  Ch.  355),  Turner,  L.  J., 
saia :  ''It  is  not  in  every  case  of  nuisance  that  tnis  court  snould  interfere. 
I  think  it  ou£^ht  not  to  do  so  in  cases  in  which  the  injury  is  merely 
temporary  ana  trifling ;  but  I  think  that  it  ought  to  do  so  in  cases  in 
which  the  injury  is  permanent  and  serious ;  and  in  determining  whether 
the  injury  is  serious  or  not,  reeard  must  be  had  to  all  the  consequences 
which  may  flow  from  it."  Where,  however,  no  substantial  damage  was 
proved  an  injunction  was  granted,  on  the  ground  that  the  defendants, 
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by  their  pleading,  claiiued  a  right  to  continue  a  wrongful  act  {A,  G,  y. 
Acton,  22  Oh.  D.  221);  or  that  they  were  acting  in  violation  of  a  statute 
iA,  O,  V.  Cockermouth,  18  Eq.  172 ;  see  ^.  G^.  v.  Shrewsbury  Co,,  21  Ch. 
D.  752). 

Where  a  sewage  nuisance  has  been  created  by  the  acts  of  others,  and  a 
local  authority  is  subsequently  constituted,  but  does  no  act  to  create  or 
increase  the  nuisance,  it  cannot  be  made  liable  in  damages  or  restrained 
by  injunction,  the  remedy  being  by  mandamus  (6?/o««op  v.  Jleston,  &c. 
Board,  12  Ch.  Div.  102;  A,  G.  v.  Dorking,  20  Ch.  Div.  595;  A.  G,  v. 
Clerkenwell,  1891,  3  Ch.  527).  But  as  soon  as  the  local  authority  begin  to 
alter  the  sewers  the  jurisdiction  to  grant  an  injunction  and  give  damages 
arises  ^Warwick  Co.  y.  Burman,  63  L.  T.  673).  In  one  case  a  local 
authority  was  restrained  from  permitting  a  nuisance  caused  by  another  to 
continue  where  they  could  stop  the  nuisance  without  inconyenience  to 
others  {Charles  y.  Finchley  Board,  23  Oh.  D.  767). 

Several  forms  of  injunctions  in  the  case  of  pollution  of  water  are  given 
in  Seton,  528,  5th  ed. 

The  right  of  a  riparian  proprietor  to  immediate  relief  by  injunction  is 
not  interfered  with  by  the  month^s  notice  required  imder  25  &  26  Yict. 
c.  102,  s.  106  {A,  G,  V.  Hackney,  20  Eq.  626) ;  or  under  38  &  39  Yict.  c.  55, 
B.  264  {Flower  v.  Low  Leyton,  5  Ch.  Div.  347;  Chapman  v.  Atickland 
Union,  23  Q.  B.  Div.  294,  where  damages  were  given  m  substitution). 

The  doctrine  of  acquiescence,  as  applied  to  the  right  of  riparian  pro- 
prietors to  restrain  the  pollution  of  a  stream  by  sewage,  was  considereid  in 
A,  G.  y,  Halifax  (17  W.  B.  1088);  and  as  to  delay  in  such  a  case,  see 
A,  G.  V.  Bradford  Canal  (2  Eq.  71) ;  A,  G.y,  Leeds  (5  Ch.  583). 

The  Act  39  &  40  Yict,  c.  75,  provides  a  summary  means  of  preventing 
thepollution  of  rivers ;  see  also  Public  Health  Act,  1875,  ss.  68  et  seq. 

The  cleansing  and  repaiiing  of  drains  and  sewers  is  primd  facit  the 
duty  of  him  who  occupies  the  premises,  and  does  not  devolve  upon  the 
owner  merely  as  such  {Brent  v.  Haddon,  Cro.  Jac.  555;  Cheetham  v. 
Hampson,  4  T.  B.  319 ;  Boyle  v.  Tamlyn,  6  B.  &  0.  329 ;  Busaelly.  Shenton, 
3  Q.  JB.  449 ;  see  B,  v.  Kerriaon,  1  M.  &  S.  435  ;  Bollard  v.  Harrison,  4  M. 
&  S.  387;  Tenant  v.  Goldwin,  1  Salk.  21,  360;  2  Salk.  770;  Payne  v. 
Bogers,  2  H.  Bl.  349 ;  B.  v.  Pedly,  1  Ad.  &  E.  822).  If  the  owner  of  land, 
on  which  is  a  house,  construct  on  other  part  of  the  land  a  sewer,  and  let 
the  house,  and  afterwards  by  reason  of  the  original  faulty  construction  of 
the  sewer,  and  the  continued  use  of  it  by  the  owner  in  such  a  faulty  state, 
the  house  is  injured,  the  owner  is  liable  to  his  lessee  for  keeping  and  con- 
tinuing the  sewer  so  constructed  {Alston  y.  Grant,  3  Ell.  &  Bl.  128).  If 
a  lease  be  made  of  a  house  and  piece  of  land,  except  the  land  on  which  a 
pump  stands,  with  the  use  of  the  pump,  the  lessee  may  repair  the  pump, 
but  an  action  of  covenant  does  not  lie  against  the  lessor  for  not  repairing 
it  {Pomfret  v.  Bicroft,  1  Saund.  320 ;  see  ante,  p.  64).  Where  an  ease- 
ment exists  ^ving  the  owner  of  a  house  a  right  to  bring  water  to  his  house 
through  a  pipe  over  adjoining  land,  such  owner  may  go  on  the  adjoining 
land  to  repair  the  pipe  {Goodhart  v.  Hyett,  25  Ch.  D.  182). 

The  commissioners  of  sewers  have  not  such  a  possession  in  their  works 
as  to  enable  them  to  maintain  an  action  of  trespass  against  wrong- doers ; 
therefore  in  an  action  of  trespass  against  the  commissioners  of  a  narboiir 
for  pulling  down  a  dam  erected  by  the  former  across  a  navigable  stream, 
they  were  nonsuited  {Newcastle  v.  Clark,  8  Taunt.  602).  Commissioners 
of  sewers  may  now  acquire  the  legal  interest  and  constructive  possession 
of  laud  and  works  under  3  &  4  Will.  4,  c.  22,  for  amending  the  laws 
relatingto  sewers  (See  sects.  24,  38,  47,  57  ;  Stracey  y.  Nelson,  12  M.  &  W. 
535).  The  laws  relating  to  sewers  are  furtiier  amended  by  12  &  13  Yict. 
c.  50;  24  &  25  Yict.  c.  133. 

Where  in  the  ordinary  and  proper  working  of  the  defendants  mine 
water,  which  was  naturally  present  there,  flowed  from  his  mine  into  the 
plaintiffs,  the  defendant  was  not  liable  {Smith  v.  Kendrick,  7  0.  B.  564; 
Clegg  y.  Dearden,  12  Q.  B.  576 ;  compare  West  Cumberland,  &c,  Co.  y. 
Kenyon,  11  Ch.  Div.  782).    On  the  other  hand,  where  the  defendant,  the 
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owner  of  an  upper  mine,  pumj>ed  water  into  hia  mine  wbicli  flooded  a     W  Waters 
lower  mine  belonging  to  the  plaintiff,  it  was  held,  that  the  defendant  was       oourMt. 

liable  {Baird  v.  WUHamson,  15  C.  B.  N.  S.  376).     These  decisions  were   

followed  by  the  House  of  Lords  in  a  case  whicn  arose  as  to  liability  for 
the  escape  of  water  from  a  mine ;  and  it  was  laid  down,  that  where  the 
owner  of  land  without  wilfulness  or  negligence  uses  his  land  in  the 
ordinary  manner  of  its  use,  though  mischief  should  thereby  be  occasioned 
to  his  neighbour,  he  will  not  be  hable  in  damages.  But  if  he  brings  upon 
his  land  anything  which  would  not  naturally  come  upon  it,  and  which  is 
in  itself  dangerous,  and  may  become  mischievous  if  not  kept  under  proper 
control,  though  in  so  doing  he  may  act  without  personal  wilfulness  or 
n^ligence,  he  will  be  liable  in  damages  for  any  mischief  thereby  occa- 
sioned {Rylands  v.  Fletcher,  L.  E.  3  H.  L.  330 ;  see  Caratairs  v.  Taylor, 
L.  B.  6  Ex.  217  ;  Nichols  v.  Marsland,  2  Ex.  Div.  1 ;  Boxy,  Jubb,  4  Ex, 
D.  78 ;  ffurdmany.  N.  E.  B,  Co.,  3  C.  P.  D.  168  ;  Whalley  v.  Lancashire  <fe 
7<yrhshire  B.  Co,,  13  Q.  B.  D.  131). 

The  occupier  of  the  upper  floor  of  a  house  was  held  not  liable  to  the 
occupier  of  the  lower  floor  for  escape  of  water  {Boss  v.  Feddm,  L.  E.  7 
aB.  661). 

A  contTEU^  was  entered  into  between  a  canal  company  and  the  plaintiffs,  Actions  in 
the  owners  of  paper  mills,  as  to  the  mode  of  enjoyment  of  the  waters  by  respect  of 
which  both  were  supplied.  The  company  did  acts  in  violation  of  the  con-  water  rights 
tract,  and  proposed  to  continue  them,  and  a  bill  was  filed  for  an  injimction.  """^^  ^^^ 
Held,  that  it  was  no  answer  to  say  that  the  acts  proposed  would  not  be  contract, 
injurious,  or  even  to  prove  that  they  were  beneficiai  to  the  plaintiffs ;  and 
Ihe  court,  although  no  evidence  was  given  of  any  actual  damage  done, 
granted  an  injunction  {Dickenson  v.  Grand  Junction  Co,,  15  Beav.  260). 
Li  a  case  where  an  injunction  was  granted  against  heating  water  con- 
kary  to  agreement,  it  was  laid  down  that  where  the  construction  of  a 
contract  is  clear  and  the  breach  clear,  it  is  not  a  question  of  damage ;  but 
the  mere  circumstance  of  the  breach  of  covenant  affords  sufficient  ground 
for  the  court  to  interfere  by  injunction.  And,  semble,  the  court  may  so 
interfere  whether  the  breach  has  or  has  not  been  actually  committed,  pro- 
vided the  defendant  claims  and  insists  on  a  right  to  do  the  act  which  would 
constitute  such  breach  {Tipping  v.  Eckersley,  2  K.  &  J.  264).  **  There  is 
a  manifest  distinction  between  cases  depending  on  nuisance  and  those 
dependinf^  on  contract.  It  is  shown  by  the  case  of  Bochdale  Co,  v.  King 
(2  Sim.  N.  S.  78),  and  many  other  authorities,  that  where  there  is  a 
contract  the  court  cannot  attach  the  same  importance  to  the  question 
whether  the  damage  is  serious  or  not,  as  it  does  m  mere  cases  of  nuisance; 
bat  that  the  main  point  is  whether  the  contract  has  been  broken  "  (^.  G. 
V.  Mid  Kent  B,  Co.,  3  Oh.  104 ;  and  see,  as  to  damages,  Lord  Manners  v. 
Johnson,  1  Ch.  D.  679 ;  Bichards  v.  Bevitt,  7  Oh.  D.  224).  Injunctions 
were  granted  to  restrain  breaches  of  agreements  as  to  sewage  in  Wood 
V.  Harrogate,  1874,  W.  N.  132,  225 ;  Nuneaton  v.  General  Sewage  Co,,  20 
Eq.  127.  As  to  specific  performance  of  a  contract  to  purchase  the  right 
to  divert  the  water  of  a  river,  see  Wright  v.  Howard,  1  S.  &  Stu.  190 ; 
Shadcelion  v.  SiUdiffe,  1  De  G.  &  S.  609 ;  and  of  a  contract  to  erect  a 
pump  and  reservoir  and  supply  water,  see  Cooke  v.  ChilcoU,  3  Oh.  D.  694. 

Persons  obtaining  from  tne  legislature  powers  to  interfere  with  the  Statutory 
rights  of  property  are  bound  strictly  to  adhere  to  these  powers,  and  to  do  powers, 
no  more  tnan  the  legislature  has  pointed  out  {Liverpool  v.  Chorley  Co,,  2 
D.  M.  &  G.  852 ;  Dawson  v.  Paver,  5  Hare,  415).  Further,  if  a  public 
body,  which  has  powers  given  it  by  a  statute  for  the  performance  of  a 
particular  object,  exercises  its  power's  so  as  to  injure  the  property  of 
others,  it  is  responsible  for  the  injury,  unless  the  act  done  was  absolutely 
necessary  for  the  performance  of  the  object  of  the  statute  (-4.  G,  v.  Colney 
Hatch,  4  Ch.  146 ;  Metropolitan  Asylum  District  v.  Hill,  L.  E.  6  H.  L.  193 ; 
Truman  v.  L.  B.  cfe  8,  C,  B.  Co,,  29  Ch.  Div.  89;  compare  Vernon  v. 
Ht.  James\  16  Ch.  Div.  ^9;  A,  G,y.  Hackney,  20  Eq.  626). 

A  corporation  empowered  by  statute  to  improve  the  navigation  of  the 
river  were  not  Uable  to  clear  away  weeds,  &c.,  which,  though  injurious 
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to  adjoining  lands,  were  no  detriment  to  navigation  {ParrtU  Co,  y.  Bobitu,  10 
M.  &  W.  593 ;  Cracknell  v.  Thetford,  L.  E.  4  C.  P.  629).  But  the  statu- 
tory powers  may  be  so  framed  as  to  throw  on  the  cor^ration  an  obliga- 
tion to  take  care  that  no  injury  shall  be  caused  to  adjoining  lands  (Qaddis 
V.  Bann  Beaervoir^  3  App.  Cas.  430). 

Where  water  is  diverted  in  a  manner,  or  to  an  extent  not  authorized  by 
statutory  powers,  the  diversion  will  not  be  restrained  except  at  the  instance 
of  the  A.  G.,  or  a  person  having  a  private  interest  in  the  stream  {Liverpool 
V.  Chorley  Co.,  2  I).  M.  &  G.  852 ;  Ware  v.  Begenfa  Canal  Co,,  3  De  G.  & 
J.  212).  As  to  the  duty  of  the  A.  G.  in  such  a  case,  see  -4.  G.  v.  G'.  E,  B, 
Co,  (11  Ch.  Div.  449),  and  as  to  private  injury,  see  Pudsey  Co,  v.  Bradford 
(15  Eq.  167). 

A  penalty  for  suffering  washings  to  flow  into  and  foul  a  well  was  held 
recoverable  from  a  gas  company  in  Pipkins  v.  Birmingham  Qas  Co,  (5  H. 
&  N.  74 ;  6  H.  &  N.  250).  A  power  for  a  navigation  company  to  alter  a 
dam  was  held  to  continue,  altnough  the  compensation  commission  had 
become  extinct  {Rennet  Co,  v.  Witherington,  18  Q.  B.  581).  The  funds 
of  conservators  of  river  banks  were  allowed  to  be  applied  in  opposing  a 
bill  for  a  project  likely  to  be  injurious  to  the  banks  {Bright  v.  North,  2 
Ph.  216). 

The  statute  10  &  11  Vict.  c.  17,  consolidates  the  provisions  usually 
contained  in  acts  authorizing  the  making  of  waterworks  for  supplying 
towns  with  water.  This  act  places  the  taking  of  streams  upon  the  same 
footing  as  the  taking  lands  under  the  Lands  Clauses  C!)onsolidation  Act, 
1845,  8  &  9  Vict.  c.  18  ;  and  a  waterworks  company  was  restrained  from 
diverting  a  stream  belonging  to  the  plaintiff,  without  first  pacing  com- 
pensation for  the  same,  or  making  deposit,  and  giving  a  bond,  in  accord- 
ance with  the  provisions  of  the  latter  act  {Ferrand  v.  Bradford,  21  Beav. 
412;  see  Purnell  v.  Wolverhampton  Co,,  10  0.  B.  576;  Hildreth  v.  Adam'- 
8cn,  8  W.  R.  470;  Busby  v.  Chesterfield  Co,,  1  El.  Bl.  &  El.  176).  As  to 
compensation,  see  Bush  v.  Trowbridge  Co,,  10  Ch.  459.  A  waterworks 
company  was  restrained  from  polluting  a  rirer,  its  act  not  authorizing 
the  pollution  {Clowes  v.  Staffordshire  Co.,  8  Ch.  125).  The  statute  26  &  27 
Vict.  c.  93,  consolidates  in  one  act  additional  clauses  frequently  inserted 
in  acts  relating  to  waterworks.  For  a  collection  of  the  cases  relating  to 
waterworks  companies,  see  Fisher's  Digest,  vol.  vii.  602. 

In  general,  a  riparian  proprietor  on  a  navigable  river  has  (subject  to 
the  public  right  oi  navigation)  the  same  righto  of  access  as  such  a  pro- 
prietor on  a  non-navigable  river  {Lyon  v.  Fishmongers^  Co,,  1  App.  Oas. 
673  ;  North  Shore  B,  Co,  y,Pion,  14  App.  Cas.  612).  Whether  a  river  be 
navigable  or  not  is  a  question  of  fact  for  the  jury  ( Vooght  v.  Winch,  2  B. 
&  Aid.  662).  The  test  in  French  law  is,  the  possible  use  of  the  river  for 
transport  in  some  practical  and  profitable  manner  {Bell  v.  Quebec,  5  App. 
Cas.  84).  The  flux  or  reflux  of  the  tide  is  evidence  of  a  navigable  river 
{Miles  V.  Bose,  5  Taunt.  705;  Colchester  v.  Brooke,  7  Q.  B.  873;  see 
Ihhesttr  V.  BaishlHgh,  61  L.  T.  477).  A  judgment  disaffirming  an  exclu- 
sive right  to  a  river,  is  strong  evidence  iu  another  action  tn'ing  the  same 
right,  but  not  conclusive.  On  a  question  whether  a  creek  be  a  public 
navigable  river  or  not,  instances  of  persons  going  up  it  for  the  purpose  of 
cutting  reeds,  and  on  parties  of  pleasure,  without  the  consent  of  tlie  person 
claiming  exclusive  property  in  the  creek,  are  evidence  sufficient  for  the 
jury  to  presume  it  a  public  river  {Miles  v.  Bose,  1  Marsh.  313 ;  5  Taunt. 
705  ;  4  M.  &  S.  101). 

The  public  right  over  a  navi^ble  river  is  a  right  to  use  the  river  for 
the  purposes  of  navigation,  similar  to  the  right  tiie  public  have  to  passage 
along  a  public  road  or  footpath  through  a  private  estate  fOrr-Ewing  v. 
Colquhoun,  2  App.  Cas.  839 ;  Original  Hartlepool  Co,  v.  Gibb,  5  Ch.  D. 
713;  Blount  v.  Layard,  1891,  2  Ch.  689,  n.)  Windermere  is  a  public 
highway  {Dixon  v.  Curwen,  1877,  W.  N.  4),  As  to  apiece  of  water  which 
is  a  cid  de  sac,  aeeBourke  v.  Davis  (44  Ch.  t>,  110).  The  liberty  of  passage 
on  a  public  navigable  river  is  not  suspended  when  the  tide  is  too  low  for 
vessels  to  float.    The  public  right  in  tbis  respect  includes  all  such  rights 
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aa,  with  relation  to  the  circumstanees  of  each  river,  are  necessary  for  the     Of  WaUr- 
conTenient  passage  of  vessels  along  the  channel.    It  is,  therefore,  no       eeanes. 
treepass  if  a  Tessel,  which  cannot  reach  her  place  of  destination  in  a  ' 

single  tide,  remains  aground  till  the  tide  serves,  although,  by  custom  or 
agreement,  a  fine  may  be  payable  to  the  lord  of  the  soil  for  such  groimd- 
ins.  If  property  (as  oysters)  be  placed  in  the  channel  of  a  jpublic  navig- 
able river,  so  as  to  create  a  pubhc  nuisance,  a  person  navigating  is  not 
iustified  in  damaging  such  property,  by  running  his  vessel  against  it  if 
16  has  room  to  pass  without  so  doing ;  for  an  individual  cannot  abate  a 
nniaance  if  he  is  not  otherwise  injured  by  it  than  as  one  of  the  public. 
And,  therefore,  the  fact  that  such  property  was  a  nuisance  is  no  excuse  -  i'<i  /(/a^^/i^, 
for  rxmning  upon  it  ne^ligentljr  {Co/cheater  v.  Brooke,  7  Q.  B.  339 J,^*  The  ;«'..  .7/^  ^ ,, .  -. 
public  right  of  navigating  a  river  may  be  connected  with  a  nght  of 
accees  to  a  particular  part  of  bank,  which  latter  is  a  private  right  {Lyon 
v.  fishmongers*  Co.,  1  App.  Cas.  662 ;  Bell  v.  Quebec,  5  App.  Cas.  84).  As 
to  the  reasonable  limits  oi  the  right  of  a  riparian  owner  to  moor  a  vessel  * 

alongside  his  wharf,  see  Original  Hartlepool  Co,  v.  Oibb  (5  Ch.  D.  713). 
The  public  hare  a  right  to  use  steam  power  in  navigating  public  canals, 
provided  it  occasions  no  more  than  the  ordinary  injur}'  to  it  {Case  v.  Mid- 
land R.  Co.,  27  Beav.  247). 

Although  an  adverse  enjoyment  for  the  space  of  twenty  years  is,  as  ExtiDction 
against  a  private  individual,  evidence  of  a  grant  by  him,  yet  it  is  other-  of  right  of 
wise  in  the  case  of  a  public  river  navigable  by  all  the  Queen's  subjects :  navigation. 
for  no  obstruction  for  twenty  years  will  bar  a  public  right  {Vooght  v. 
Winch,  2  B.  &  Aid.  662 ;  Wdd  v.  Hornby,  7  East,  195).     A  public  right 
of  navigation  may  be  extinguished  either  by  an  act  of  parliament,  a  writ 
act  quod  damnum  and  inquisition,  or,  imder  certain  circumstances,  by 
commissioners  of  sewers,  or  by  natural  causes,  such  as  the  recess  of  the 
sea,  or  accumulation  of  silt  or  mud.    And  where  a  public  road,  obstruct- 
ing a  channel  once  navigable,  has  existed  for  so  lone  a  time  that  the  state 
of  the  channel  when  the  road  was  made  cannot  be  proved,  it  is  to  be 
presumed  that  the  right  of  navigation  was  legally  extinguished  {B,  v. 
Montague,  4  B.  &  C.  598).    The  law  has  made  no  provision  for  the  clearing 
of  such  a  highway  in  tiie  case  of  accumulation  of  silt  or  any  other  naturfu 
cause  by  which  the  channel  becomes  choked  up ;  and  in  such  cases  the  ^ 

river  ceases  to  be  navigable,  at  least  until  such  causes  are  by  some  means 
counteracted  {Cokhester  v.  Brooke,  7  Q.  B.  374J. 

A  corporation,  being  the  conservatoro  of  a  nver,  and  the  owners  of  the  ObstruotionB 
soil  between  hig^  and  low  water  mark,  cannot  authorize  their  lessee  to  to  navigation, 
erect  a  wharf  there  which  produces  inconvenience  to  the  public  in  the  use 
of  the  river  for  the  purposes  of  navigation  {B.  v.  Grosvenor,  2  Stark.  N.  P. 
C.  511).  Where  the  declaration  stated  that  the  defendant  wrongfully 
placed  timber  in  a  certain  navigable  river,  whereby  the  rightful  access 
to  the  plaintiffs  public-house  was  obstructed,  and  divers  persons  who 
would  otherwise  have  come  to  the  plaintiffs  house,  and  taken  refresh- 
ments there,  were  prevented  from  so  doing:  held,  that  the  declaration 
stated  no  act  on  the  defendant's  part  amounting  to  a  public  nuisance:  but 
that  if  it  had  done  so,  the  plaintiff  might  nevertheless  maintain  an 
action  for  the  particular  injxuy  to  himself,  and  that  there  was  a  sufficient 
allegation  of  special  damage  {Bose  v.  Groves,  o  M.  &  G.  613 ;  Dobson  t. 
Blackmore,  9  Q.  B.  991).  An  action  will  lie  for  the  special  damage  occa- 
sioned to  a  party  conveying  goods  along  a  navigation,  by  its  obstruction 
by  a  barge  moored  across,  whereby  he  was  compelled  to  unload  and 
carry  his  goods  overland  {Bose  v.  Miles,  4  M.  &  S.  101). 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part  of  a  navig- 
able river,  IS  1^?^>  if  granted  by  the  Crown  before  the  commencement  of 
the  reign  of  Edward  the  First.  Such  a  grant  may  be  inferred  from 
evidence  of  its  having  existed  before  that  time.  If  the  weir  when  so  first 
granted  obstruct  the  navigation  of  only  a  part  of  the  river,  it  does  not 
become  illegal  by  the  stream  changing  its  bed,  so  that  the  weir  obstructs 
the  only  navigable  passage  remaining.    Where  the  Crown  had  no  right 
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to  obstruct  the  whole  passage  of  a  navigable  river  it  had  no  right  to  erect 
a  weir  obstructing  a  part,  except  subject  to  the  rights  of  the  public ;  and 
therefore  in  such  a  case  the  weir  would  become  illegal  upon  the  rest  of 
the  river  being  so  choked  that  there  could  be  no  passage  elsewhere 
[WilliamB  v.  Wilcox,  8  Ad.  &  Ell.  314  ;  Rolle  v.  Whyte,  L.  R.  3  Q.  B.  286; 
Leconfield  v.  Lonsdale,  L.  E.  5  C.  P.  657).  It  is  not  competent,  either  to 
the  Crown  or  to  a  subject,  t-o  use  the  soil  of  a  navigable  river  for  any 
purpose  amounting  to  a  nuisance  (-4.  O.  v.  Johnson,  2  Wils.  C.  0.  87). 
where  the  defendant,  as  grantee  of  the  Crown,  was  entitled  to  the  soil  of 
a  navigable  river,  such  ownership  did  not  justify  him  in  constructing  a 
jetty  which  interfered  with  the  navigation  (A,  O.v.  Lonsdale ,  7  Eq.  377). 

Conservators  empowered  by  statute  to  remove  obstructions  to  naviga- 
tion were  held  not  liable  for  damage  to  a  barge  injured  by  an  obstruction, 
on  the  ground  that  they  were  unpaid  trustees  appointed  for  public  pur- 
poses and  with  a  discretionary  power,  but  no  compulsory  duty  of  removing 
obstructions  {Forbes  v.  Lea  Board,  4  Ex.  D.  116;  see  also  JoUiff'e  v. 
WaUasey  Board,  L.  R.  9  C.  P.  62,  where  a  public  body  was  held  §Tiilty  of 
negligence  in  the  performance  of  a  public  duty  with  regard  to  navigation). 

Where  a  vessel  is  sunk  by  accident,  and  without  any  default  in  the 
owner  or  his  servant,  in  a  navigable  river,  and  remains  there  under  water, 
no  duty  is  ordinarily  cast  upon  the  owner  to  use  any  precaution,  by 
placing  a  buoy  or  otherwise,  to  prevent  other  vessels  from  striking  against 
it  {Brown  v.  Mallett,  5  C.  B.  599). 

An  owner  of  land  at  the  side  of  a  public  navigable  river  cannot  erect 
on  the  bed  of  the  river,  for  the  benefit  of  his  own  trade,  any  structure, 
whether  an  actual  obstruction  to  navigation  or  not  {A,  G,  v.  Terry ^  9  Ch. 
423 ;  see  Booth  v.  liatte^  15  App.  Cas.  188).  One  who  erects  on  the  shore 
of  a  navigable  river  between  nigh  and  low  water  mark,  a  work  for  the 
more  convenient  use  of  his  wharf  adjoining,  which  presents  a  dangerous 
obstruction  to  navigation,  is  responsible  for  an  injury  thereby  occasioned 
to  a  bar^  coining  to  the  whari,  without  any  default  on  the  part  of  the 

Eersons  m  charge  ( IVhite  v.  Phillips,  15  C.  B.  N.  S.  245).  As  to  the 
ability  of  wharfingers  in  respect  of  the  bed  of  a  navigable  river  adjoin- 
ing their  jetty,  see  The  Moorcock  (14  P.  Div.  64 ;  The  Calliope,  Id,  138  ; 
and  1891,  A.  C.  11).  As  to  the  right  of  persons  entitled  to  land  from 
a  navigable  river  on  the  bank  adjoining,  to  pass  over  permanent  obstiiic- 
tions,  see  Eastern  Comities  B,  Co.  v.  Dorling  (5  C.  B.  N.  S.  821) ;  Mar^ 
simll  V.  Ulleswater  Co,  (L.  R.  7  Q.  B.  166). 

A  corporation  empowered  by  statute  to  improve  navigation  was  held 
entitled  to  sue  in  respect  of  abstraction  of  water  without  proof  of  actual 
damage  to  navigation  {Medway  Co,  v.  Romney,  9  C.  B.  N\  S.  575).  The 
Att.  &en.  can  restrain  interference  with  the  public  right  of  navigation 
without  showing  actual  injury  {A,  G.  v.  Shrewsbury  Co.,  21  Ch.  D.  752^. 
As  to  purpresture  and  the  remedy  in  that  case,  see  A,  G.y,  Johnson  (2 
Wils.  C.  C.  87). 

The  presumption  as  to  the  ownership  of  the  soil  of  rivers  depends  on 
whether  they  are  tidal  or  non-tidal  (See  Orr-Euoing  v.  Colquhoun,  2  App. 
Cas.  847).  In  the  case  of  navigable  tidal  waters  (including  rivers,  estu- 
aries, and  arms  of  the  sea),  the  presumption  is  that  the  soil  is  vested  in 
the  Crown  {Gann  v.  Free  Fisheries  of  Whitstable,  11  H.  L.  C.  192 ;  A,  G. 
Y.Tomline,  14  Ch.  Div.  69 ;  A,  G,  v.  Emerson,  1891,  A.  C.  649).  But  the 
soil  of  tidal  waters  may  be  vested  in  a  subject  {A,  G,  v.  Emerson,  sup.; 
Neil  V.  Devonshire,  8  App.  Cas.  135).  So  the  City  of  London  has  been 
stated  to  own  the  soil  of  the  Thames  (Dav.  56,  b  ;  Com.  Dig.  Navigation 
(B.) ;  see,  however,  A.  G,y»  London,  2  Mac.  &  Or,  247  ;  A,  G.  v.  Johnson, 
2  J.  Wils.  C.  C.  87).  A  title  to  the  foreshore  on  a  tidal  navi^ble  river 
was  held  established  as  against  the  Crown  by  acts  of  possession  on  the 
part  of  an  adjoining  owner,  subject  however  to  the  public  right  of  navi- 
gation (Lord  Adv.  v.  Blantyre,  4  App.  Cas.  770;  see  A.  G.  v.  Emerson, 
sup.)  As  to  the  duties  of  an  owner  of  land  abutting  on  a  tidal  navigable 
river,  in  respect  of  a  river  wall,  see  Nitro-Fhotphaie  Co,  v.  London  and 


Of  Waiercourscs.  85 

fiSf.  Katharines  Docks  (9  Oh.  Div.  524) ;  BuH  v.  Victoria  Co,  (47  L.  T.  Of  Water- 

378).  oourtei. 
In  the  case  of  a  non-tidal  navigable  lake,  the  Crown  has  no  de  jure 


right  to  the  soil  {BHstowt  v.  Cormican,  3  App.  Cas.  641).     It  is,  however,  ®5  ,     ^°^" 

doubtful  whether   the  riparian  owners  are  entitled  ad  medium  filum  z^*^*, 

[Ih.  666).     In  the  case  of  non-tidal  navigable  rivers,  the  presumption  n^vi^able 

18  that  the  soil  is  the  property  of  the  owners  on  each  side  to  the  middle  q^  q^. 

of  the  river,  and  if  a  man  owns  the  land  on  both  sides,  the  presump-  navigable). 

tion  is  that  the  whole  bed   of   the  river  belongs  to  bim   {Jilount  v, 

Layard^  1891,  2  Ch.  689,  n.^    And  the  same  presumptions  apply  in  the 

case  of  a  non-navigable  nver  ^Hale  de  Jurl,  Maris,  Cap.  I. ;  Carter  v. 

Mured,  4  Burr.  2162 ;  Harg.  L.  Tracts.  5;  Davies,  E.  155;  R.  v.  Wharion, 

12  Mod.  510 ;  BickeU  v.  J/orria,  L.  B.  1  H.  L.  So.  58).     But  in  each  case 

it  is  a  question  of  fact,  and  the  owner  of  the  land  on  one  side  of  a  river 

only  may  be  entitled  to  the  whole  bed  ^Jones  v.  WiUiamB,  2  M.  &  W.  326); 

See  the  evidence  of  acts  of  ownership  in  the  last-mentioned  case,  and 

in  Smith  v.  Andrews,  1891,  2  Ch.  678;   Blount  v.  Layard,  lb,  681,  n.; 

Lord  Adv.  v.  Blantyre,  4  App.  Cas.  770,  791. 

The  right  of  ownership  of  the  moiety  of  the  bed  of  such  a  river  passes, 
according  to  a  legal  presumption,  under  a  conveyance  of  land  on  one 
bank,  whether  the  land  is  freehold,  copyhold,  or  leasehold  ( Tilbury  v. 
Silva,  45  Ch.  Div.  98) ;  and  this  even  where  the  conveyance  points  to  a 
boundary  which  would  not  include  any  part  of  the  bed  {Crosshy  v.  Lights 
owler,  3  Eq.  279) ;  or  where  the  quantity  specified  in  the  deed  and  the 
colouring  on  the  map,  excludes  the  hoi  {Micklethwait  y,  Newlay  Co.,  33 
Ch.  Div.  133) ;  or  where  the  river  is  of  moi'e  than  ordinary  breadth  {Dwyer 
V.  Richf  I.  K.  6  C.  L.  144).  The  presumption  applies  also  where  the 
grantor  is  owner  of  both  banks  of  the  river  {Micklethwait  v.  Newlay  Co., 
sup.)  The  presumption  may  bo  rebutted  by  surrounding  circumstances 
{Devonshire  v.  Fattinsofi,  20  Q.  B.  Div.  263) ;  but  not  by  reason  of  subse- 
quent circumstances  not  contemplated  at  the  time  of  the  grant  {Mickle- 
thwait V.  Newlay  Co.,  sup.) 

An  act  of  parliament,  passed  for  the  purpose  of  making  navigable  a 
natural  river,  does  not  vest  in  the  undertakers  of  the  navigation  the  bed 
of  the  river,  but  gives  them  for  that  purpose  the  mere  privilege  of  scouring 
and  cleansing  it,  which  is  a  mere  easement  {B.  v.  Mersey  Navigation,  9 
B.  &  C.  1 14 ;  B.  V.  Thomas,  lb.  95).  The  proprietors  of  a  navigation  have 
no  property  either  in  the  soil  over  which  the  water  flows  or  in  the  adjoin- 
ing banks  under  an  act  of  parliament  allowing  them  the  use  of  the  land 
through  which  the  river  passes  {Hoi  I  is  v.  Ooldfinch,  1  B.  &  C.  221). 

The  fee  simple  in  the  towing-path  by  the  Biver  Lee  remains  in  the  ad- 
joining owner,  subject  to  the  rights  of  the  conservators  in  connection  with 
navigation  {Lee  Conservators  v.  Button,  6  App.  Cas.  685).  As  to  the  liability 
of  conservators  for  the  condition  of  a  towing-path,  see  Winch  v.  Thames 
Conservators  (L.  B.  9  C.  P.  378).  The  public  are  not  entitled  at  common 
law  to  tow  on  the  banks  of  ancient  navigable  rivers ;  the  right  must  be 
founded  on  statute  or  on  usage  {Ball  v.  Herbert,  3  T.  B.  256 ;  see  1  Lord 
Baym.  725;  Bull.N.  P.  90;  6  Mod.  163,  contra;  see  also  Pierce  v.  Falcon- 
herge,  1  Burr.  292). 

The  use  of  the  banks  of  the  river  for  more  than  twenty  years  by  fisher- 
men, wlio  have  occasionally  sloped  and  levelled  them,  is  evidence  of  a 
erant  of  a  right  of  landing  by  the  owner  of  the  soil,  although  both  the 
fishery  and  landing-place  once  belonged  to  the  same  person,  and  there 
was  no  evidence  to  show  that  the  former  owner,  or  those  who  claimed 
under  him,  knew  that  the  shore  had  been  so  used  {Gray  v.  Bond,  2  Brod. 
&  Bin^.  667). 

A  nght  to  the  use  of  flowing  water  does  not  necessarily  depend  upon 
the  ownership  of  the  soil  covered  by  such  water  {Lord  v.  Sydney,  12  Moo. 
P.  C.  0.  473). 

In  tlie  absence  of  all  evidence  of  particular  usage,  the  extent  of  the  Bights  as  to 
right  of  the  Crown  to  the  seashore  landwards  is  prima  facie  limited  by  the  seashore, 
the  line  of  the  medium  high  tide  between  the  springs  and  tilie  neaps  {A.  G, 
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V.  Chamhers,  4  D.  M.  &  G.  206 ;  Lowey.  GoveU,  3  B.  &  Ad.  863 ;  Ilcheater 
V.  Baishleighy  61  L.  T.  479).  The  foreshore  is  vested  in  the  Crown  subject 
to  an  obligation  to  protect  the  realm  from  the  inroads  of  the  sea  by  main* 
taining  natural  barriers,  and  neither  the  Crown  nor  a  subject  clEdming 
under  the  Crown  can  remove  shingle  so  as  to  destroy  a  natural  barrier 
{A.  G.  V.  Tomline,  14  Ch.  Div.  68;  see  A.  G.  v.  EmersoUy  1891,  A.  C. 
649). 

The  seashore  between  high  and  low  water  mark  may  be  parcel  of  the 
adjoining  manor  {Constable's  caasy  5  Eep.  107 ;  Harg.  L.  Tracts,  12) ;  and 
where,  by  an  ancient  grant  of  the  manor,  its  limits  are  not  defined,  modem 
usage  is  admissible  in  evidence,  to  show  that  such  seashore  is  parcel  of  the 
manor  (Beaufort  v.  Swansea,  3  Exch.  413;  A.  G,  v.  Jones,  2  H.  &  O. 
347;  Calmady  v.  Rowe,  6  C.  B.  861 ;  see  A,  G,  v.  Emerson,  1891,  A.  O. 
649).  As  to  the  entries  on  the  court  rolls,  which  may  be  used  as  evidence 
in  support  of  the  lord's  title,  see  Ex  p.  Tomline  (21  W.  E.  47d).  In  a 
dispute  between  a  lord  of  the  manor  and  the  corporation  of  an  adjoining 
port  as  to  the  right  of  foreshore,  a  decision  between  the  parties  in  an  action 
tried  150  years  before,  followed  by  a  long  enjoyment  on  the  part  of  the 
winner,  and  long  acquiescence  on  the  part  of  the  loser,  was  neld  to  be 
primd  facie  binding  on  the  latter  {lb.)  Similarly,  usage  may  explain,  a 
grant  of  wreck  {Chad  v.  Tilsed,  2  Brod.  &  Bing.  403). 

As  to  what  words  in  a  grant  will  pass  the  soil  of  the  foreshore,  see 
Scratton  v.  Brown  (4  B.  &  C.  485). 

The  owner  of  a  tenement  adjoining  the  sea  was  held  to  have  the  same 
rieht  of  access  to  the  sea  as  a  riparian  proprietor  has  to  a  tidal  river 
{A,  G.  Straits  Settlement  y,  Wemyaa,  13  App.  Cas.  192). 

A  person  in  possession  of  foreshore  may  maintain  trespass  against  a 
wrongdoer  without  displacing  tho  Crown's  title  {Hastings  v.  TvaJl,  19  Eq. 
668). 

The  public  have  no  common  law  right  to  bathe  in  the  sea,  and  as  inci- 
dent thereto  of  crossing  the  shore  on  foot  or  with  bathing  machines 
{Blundell  v.  Catterall,  5  B.  &  Aid.  268 ;  see  Mace  v.  Philcox,  15  C.  B.  N.  S. 
600;  12  W.  R.  670).  So  there  is  no  common  law  right  of  entering  sea- 
shore to  take  seaweed  {Howe  v.  Stowell,  1  Alcock  &  Napier,  348) ;  or  of 
drawing  up  fishing  boats  on  the  shore  {Ilckester  v.  Raishleigh,  61  L.  T. 
478). 

As  to  the  boundary  of  a  parish  which  lies  on  the  seashore  or  extends  up 
to  a  tidal  river,  see  Bridgwater  v.  Bootle-cum-Linacre  (2  Eq.  4). 

Gradual  accretions  of  land  from  the  sea  belong  to  the  owner  of  the  land 
gradually  added  to  {R.  v.  Yarborough,  3  B.  &  C.  91;  5  Bing.  163;  2Bligh. 
N.  S.  147;  Doe  v.  East  India  Co.,  10  Moo.  P.  C.  140;  see  Scratton  v. 
Brown,  4  B.  &  C.  486).  Similarly  in  the  case  of  accretions  from  a  non- 
navigable  river  {Ford  v.  Laceg,  30  L.  J.  Ex.  351).  Conversely  land 
gradually  encroached  upon  by  water  ceases  to  belong  to  the  former  owner 
[Re  Hull  and  Selby  R.  Co.,  5  M.  &  W.  327).  This  law  is  based  on  the 
mipossibility  of  identifying  from  day  to  day  small  additions  to  or  sub- 
tractions from  land  caused  by  the  constant  action  of  running  water  (See 
Foster  v.  Wright,  4  C.  P.  D.  446). 

The  title  to  alluvium,  arising  &om  artificial  causes,  does  not  differ  as  to 
the  rights  of  landowners,  from  the  title  to  alluvium  arising  from  natural 
causes,  where  the  artificial  causes  arise  from  a  fair  use  of  the  land  adjoin- 
ing the  seashore,  and  not  from  acts  done  with  a  view  to  the  acquisition  of 
the  seashore.  Where  the  acts  of  ownership  relied  on  consisted  merely  of 
turning  cattle  upon  a  marsh  which  crossed  the  invisible  line  of  botmdary 
separating  the  marsh  from  the  seashore,  and  the  cattle  were  allowed  to 
stray  without  interruption.  Lord  Chelmsford,  C,  said,  **The  effect  of  acts 
of  ownership  must  depend  partly  upon  the  acts  themselves,  and  partly 
upon  the  nature  of  the  property  upon  which  they  are  exercised.  If  cattle 
are  turned  upon  enclosed  pasture  ground,  and  placed  there  to  feed  from 
time  to  time,  it  is  strong  evidence  that  it  is  done  under  an  assertion  of 
right ;  but  where  the  propeiiy  is  of  such  a  nature  that  it  cannot  be  easily 
protected  against  intrusion,  and  if  it  could  it  would  not  be  worth  the 
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troable  of  preyenting  it ;  there,  mere  user  is  not  sufficient  to  establish  a     Of  Water- 
Tight,  bat  it  must  be  founded  u})on  some  proof  of  knowledge  and  acqui-       eounes. 

escenoe  by  the  party  interested  in  resisting  it,  or  by  perseveranoe  in  the  

assertion  and  exercise  of  the  right  claimed  in  the  tauce  of  opposition" 
{A.  O.  y.  Chambers,  4  De  GF.  &  J.  55,  see  p.  65 ;  and  see  Re  Hainault  Forest 
Ady  9  0.  B.  N.  8.  648,  and  Lord  BlackhurrCs  remarks  Lord  Adv,  y. 
EtajOyre,  4  App.  Oas.  791). 

A  ferry  is  tne  exclusive  right  to  carry  passengers  across  a  river  or  arm  Ferries, 
of  the  sea,  from  one  yill  to  another,  or  to  connect  a  continuous  line  of  road 
leading  &om  one  township  or  viU  to  another,  and  not  a  servitude  imposed 
upon  a  district  or  lar^  area  of  land,  and  is  wholly  unconnected  witn  the 
ownership  or  occupation  of  land  {Newton  v.  Cubitt,  12  0.  B.  N.  S.  32 ;  see 
R.  y.  M(Uthews^  5  £1.  &  Bl.  546).  All  common  ferries  have  their  origin 
in  royal  grant  or  in  prescription  which  presumes  such  grant  {Letion  y. 
Chodden,  2  Eq.  131).  A  custom  of  keeping  a  ferry  boat  was  alleged  by  a 
pttrish  (3  Mod.  294).  Thirty-five  years  exercise  of  the  usage  was  suffi- 
cient to  show  a  legal  origin  {Trotter  y.  Harris,  2  Y.  &  J.  285). 

In  an  action  for  an  evasion  of  an  ancient  ferry,  by  carrying  passengers 
across  the  river  near  thereto,  the  defendant  cannot  plead  circumstances  to 
show  that  from  the  altered  state  of  the  neighbourhood  public  convenience 
required  that  which  the  defendant  has  done  {Newton  v.  Cubitt,  5  C.  B. 
N.  S.  627). 

A  right  of  ferry  is  a  matter  in  which  the  public  are  interested,  and  of 
which  therefore  reputation  is  evidence,  and  so  also  is  a  verdict  or  judg- 
ment of  a  court  of  competent  jurisdiction,  touching  the  same  right, 
although  between  other  partiesTPm  y.  Currell,  6  M.  &  W.  234). 

A  ferry  forms  part  of  the  King*s  highway,  and  its  owner  is  bound, 
under  pain  of  indictment,  to  maintain  the  ferry  at  all  times  for  the  use  of 
the  public  {Letton  y.  Goodden,  2  Eq.  131). 


(6.)  OP  THE  RIGHT  TO  PEWS. 

Of  common  right,  the  soil  and  freehold  of  the  church  is  the  parson's ;  General  right 
the  use  of  the  body  of  the  church,  and  the  repair  of  it  common  to  the  with  regard 
parishioners ;  and  the  disposing  of  the  seats  therein  the  right  of  the  ordi-  to  pews, 
nary  (Hob.  69 ;  Gibs.  Cod.  tit.  9,  c.  4). 

According  to  the  common  law  the  rector,  whether  endowed  or  spiritual 
only,  is  entitled  to  the  chief  seat  in  the  chancel,  unless  some  other  person 
be  in  a  condition  to  prescribe  for  it  from  time  immemorial.  The  eccle- 
siastical court,  in  the  exercise  of  its  ordinary  authority,  would  allot  to  him 
such  sitting  and  protect  him  against  the  disturbance  of  such  right  {Spry 
y.  Flood,  2  Curt.  357).  By  the  general  law,  and  of  common  right,  all  the 
pews  in  a  parish  church  are  the  common  property  of  the  parish ;  they  are 
for  the  use  in  common  of  the  parishioners,  who  are  all  entitled  to  be  seated 
orderly  and  conyeniently,  so  as  best  to  provide  for  the  accommodation  of 
all.  The  distribution  of  seats  rests  with  the  churchwardens,  as  the 
officers,  subject  to  the  control  of  the  ordinary  (12  Bep.  105 ;  3  Inst.  202 ; 
Halliday  v.  Phillips,  23  Q.  B.  Div.  53 ;  Blake  y.  Usborne,  3  Hagg.  Eccl.  B. 
733).  The  churchwardens  have  a  discretionary  power  to  appropriate  the 
pews  in  the  church  amongst  the  parishioners,  and  may  remove  persons 
intruding  on  seats  already  appropriated  {Reynolds  v.  MofiJcton,  2  M.  &  Bob. 
384). 

Tie  general  right  then  being  in  the  parish  and  the  ordinary,  any  par-  Particular 
ticular  rights  in  derogation  of  these  are  stricti  juris ;  it  is  the  policy  oi  the  rights, 
law  that  row  of  these  exclusive  rights  should  exist,  because  it  is  the  object 
of  the  law  l^t  all  the  inhabitants  should  be  accommodated ;  and  it  is  for 
the  general  convenience  of  the  parish  that  the  occupation  of  pews  should 
be  altered  from  time  to  time,  according  to  circumstances.    A  possessory 
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right  is  not  good  against  the  churchwaTdens  and  the  ordinary  {Halliday  t. 
FhilUpa,  23  Q.  B.  I)iv.  53),  The  churchwardens  may  displace,  and  make 
new  arrangements,  but  they  ought  not  without  cause  to  displace  persons 
in  possession ;  if  they  do,  the  orainary  would  reinstate  them :  the  posses- 
sion therefore  will  have  its  weight, — the  ordinary  would  give  a  person  in 
possession,  ccderis  paribus,  the  preference  over  a  mere  stranger  (1  PhiU.  R. 
324).  The  churchwardens  are  not  justified  in  dispossessing  any  one  of  a 
sitting  which  he  has  enjoyed  for  a  time,  without  giving  notice  of  their 
intention,  and  offering  an  opportunity  for  explanation  {Horsfall  v» 
Ilolland,  6  Jur.  N.  S.  278).  A  possessory  right  is  sufficient  to  maintain 
a  suit  against  a  mere  disturber  [Spry  v.  Flood,  2  Curt.  356).  The  fact  of 
possession  implies  either  the  actual  or  virtual  authority  of  those  having 
power  to  place.  The  disturber  may  show  that  he  has  been  placed  there 
cy  this  autnority,  or  must  justify  his  disturbance  by  showing  a  paramount 
right, — a  right  paramount  to  the  ordinary  himself ;  namely,  a  faculty  by 
which  the  oi-dinary  has  parted  with  the  right ;  or  if  there  be  no  proof  of  a 
faculty,  there  may  be  proof  of  prescription,  and  such  immemorial  usage 
as  presumes  the  grant  of  a  faculty  (1  PhiU.  R.  324).  Such  a  grant  may 
be  presumed  although  there  may  be  evidence  that  the  pew  was  originally 
acquired  under  ciicumstances  which  would  not  confer  a  legal  right 
{Halliday  v.  Phillips,  1891,  A.  C.  228).  Where  the  prescription  is  inter- 
rupted, the  jury  are  not  bound  to  presume  a  faculty  from  long  undisturbed 
possession  [Morgan  v.  Curtis,  3  M.  &  B.  389).  On  the  expiration  of  a 
laculty,  as  where  one  was  granted  for  ninety-nine  years,  the  right  of  the 
parishioners  to  the  use  of  the  pew  revives  (3  Hagg.  Eccl.  R.  733).  A 
laculty  (for  annexing  a  pew  to  a  messuage)  obtamed  by  surprise  and 
undue  contrivance  may  be  revoked  (2  Hagg.  Eccl.  R.  417). 

Lord  Penzance  expressed  an  opinion  that  a  prescriptive  right  to  a  pew 
in  the  nave  of .  a  parish  church  cannot  be  claimed  under  sect.  2  of  the 
Prescription  Act  {Crisp  v.  Martin,  2  P.  D,  15;  see  Halliday  v.  Phillips, 
23  a  B.  Div.  54). 

A  prescriptive  right  must  be  clearly  proved ;  the  facts  must  not  be  left 
equivocal ;  and  they  must  be  such  as  are  not  inconsistent  with  the  general 
right.     In  the  first  place,  it  is  necessary  to  show  that  the  use  and  occupa- 
tion of  the  seat  have  been  fi*om  time  immemorial  appurtenant  to  a  certain 
messuage,  not  to  lands ;  the  ordinary  himself  cannot  grant  a  seat  appur- 
tenant to  lands.     Secondly,  it  must  be  shown  that  if  any  acts  have  been 
done  by  the  inhabitants  of  such  messuage  they  maintained  and  upheld 
the  right.     At  all  events,  if  any  repairs  have  been  reauired  within 
memory,  it  must  be  proved  that  tiiey  have  been  made  at  tne  expense  of 
the  party  setting  up  the  prescriptive  right  (Compare  Crisp  v.  Martin,  2 
P.  D.  15).     The  onus  and  heneficium  are  supposed  to  go  together ;  mere 
occupancy  does  not  prove  the  right.     What  might  be  the  effect  of  very 
long  occupancy,  where  no  repairs  have  been  necessary,  does  not  appear  to 
be  decided.    It  is  a  common  error  to  suppose  that  by  mere  occupancy 
pews  become  annexed  to  particular  houses.   In  country  parishes  the  same 
families  occupy  the  same  pews  for  a  long  time,  but  they  still  belong  to 
the  parish  at  large ;  if,  however,  it  is  shown  that  the  inhabitants  of  a 
particular  house  have  repaired,  that  fact  establishes  that  the  burthen  and 
benefit  have  gone  together,  and  is  inconsistent  with  the  right  of  the  parish 
still  to  claim  the  benefit,  and  is  evidence  of  the  annexation  of  the  pew. 
Thus  the  uniform  and  exclusive  possession  of  the  inhabitants  of  a  parti- 
cular messuage  connected  with  the  burthen  of  maintaining  and  repairing 
the  seat  is  evidence  sufficient  to  establish  a  prescriptive  title  (1  Phill.  R. 
325-6).    To  exclude  the  jurisdiction  of  the  ordinary,  the  strongest  evidence 
is  the  building  and  repairing  time  out  of  mind ;  but  mere  repairing  for 
thirty  or  forty  years  will  not  exclude  the  ordinary  {Stocks  v.  Booth,  1  T.  R. 
428;  Walter  v.  Gunner,  1  Hagg.  322).     The  evidence  was  considered  {Halli- 
day V.  Phillips,  23  Q.  B.  Div.  54 ;  1891,  A.  C.  228).     The  possession  must 
be  ancient,  and  going  beyond  memory,  though  on  this  subject  the  high 
legal  memory,  even  before  the  act  2  &  3  Wifl.  4,  c.  71,  was  not  required 
(1  Hagg.  Cons.  R.  322). 
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Evidence  of  repair  to  a  pew  claimed  by  prescription  is  not  absolutely   Of  the  Biglit 
iieceesaiy,  as  no  repair  may  have  been  made  within  the  period  of  anyone       to  Pswi. 

living  {Knapp  v.  Wilkaden^  2  Eob.  Ec.  Eep.  358).    Twenty  years'  adverse 

possession  seems  to  bar  the  right  to  a  pew  (1  PMl.  R.  328). 

Where  the  members  of  a  corporation  have  as  such  occupied  a  particular 
pew  in  the  parish  church,  the  repairs  of  it  may  be  properly  churged  on  the 
borough  fund  Ui,  v.  Warwick,  10  Jur.  262 ;  15  L.  J.  a  B.  306). 

Extra-parocnial  persons  cannot  establidi  a  claim  to  seats  in  the  body  Extra-paro- 
of  a  parish  church  without  proof  of  a  prescriptive  title  [Byerly  v.  Windu9y  chial  pmaas. 
5  B.  &  C.  1 ;  as  to  prohibition  against  granting  a  facility,  see  Hallack 
V.  Cambridge,  1  Q.  B.  593).  A  pew  in  an  aisle  or  chancel  may  belong 
to  a  non-parishioner,  for  the  case  of  an  aisle  or  chancel  depends  upon, 
and  is  governed  by,  other  considerations  (2  Addams,  B.  427).  A  pew  in 
the  bodv  of  the  church  may  be  prescribed  for  as  appurtenant  to  a  house 
out  of  tne  peudsh  {Davis  v.  Witts,  Forr.  E.  14;  Lonsley  v.  JIayward,  1 
T.  &  J»  583).  A  man  may  prescribe  for  a  chancel  or  for  an  aisle,  or  for  a 
pew  in  an  aisle,  or  even  in  the  nave  of  a  church,  if  he  presciibes  for  that 
ne  and  those  whose  estate  he  has,  have  always  had  it,  and  have  always 
repaired  it,  even  though  the  estate  or  house  in  question  be  out  of  tne 
parish  (Per  KindersUy,  V.-C,  Churton  v.  Frewen,  2  Eq.  656). 

A  pew  annexed  by  prescription  to  a  certain  messuage  cannot,  as  is  often  Prescriptiye 
erroneouslv  conceived,  be  severed  from  the  occupancy  of  the  house,  but  right  to  pew 
passes  with  the  messuage,  the  tenant  of  which  for  the  time  being  has  de  cannot  be 
jure  the  prescriptive  rignt  to  the  pew  (1  Hagg.  Cons.  E.  319 ;  1  T.  E.  430 ;  severed  from 
3  M.  &  E.  334 ;  2  Ad.  428) ;  which  cannot  be  sold  nor  let  without  a  special  oocapanoy  of 
act  of  parhament  (1  Hagg.  Eccl.  E.  319,  321);  or  under  the  provisions  of  messuage, 
the  Church  Buildmg  Acts  (See  58  Geo.  3,  c.  45,  ss.  65,  66,  75 — 79 ;  59 
(Jeo.  3,  c.  134,  ss.  26,  32;  8  &  9  Vict.  c.  70,  s.  11).     Where  an  occupier 
of  a  pew  ceases  to  be  an  inhabitant  of  the  parish,  he  cannot  let  the  pew  with 
and  mus  annex  it  to  his  house,  but  it  reverts  to  the  disposal  of  the  church- 
wardens (1  Hagg.  Eccl.  E.  34).     A  }>erson  who  has  permission  from  the 
churchwardens  to  sit  in  a  pew  temporarily,  and  in  order,  by  keeping 
possession  for  the  future  tenant,  to  carry  into  effect  the  conditions  of  sale 
of  a  house  with  which  the  pew  has  for  above  a  century  been  held  under 
an  expired  faculty,  has  no  possession  on  which  he  can  brin^  a  suit  for 
perturoation  of  seat  against  a  mere  intruder,  such  permission  by  the 
churchwardens  being  iUegal,  as  confirming  the  sale  of  the  pew  {Blake  v. 
Usborne,  3  Hagg.  Eccl.  E.  726).    Customs  pleaded,  *'  that  pews  are  ap- 
purtenant to  certain  houses,  and  are  let  by  tne  owners  to  persons  who  are 
not  inhabitants  of  the  parish,"  are  bad  (1  Hagg.  Cons.  E.  317).     Custom, 
"  that  persons  who  had  not  pews  appurtenant  pay  rent  for  seats,  which  is 
applied  in  payment  of  the  parish  rate,"  is  a  practice  which  has  been  con- 
s^mtly  reprehended  by  the  ecclesiastical  courts,  and  discouraged  as  often 
as  set  up  (1  Hagg.  Cons.  E.  317).     But  if  a  house  to  which  a  pew  is  appur- 
tenant be  let  to  a  parishioner,  m  that  character  he  is  clearly  entitlea  to 
the  pew  (2  Add.  428). 

32  &  33  Vict.  c.  94,  contains  provisions  for  the  surrender  of  pews  which 
are  private  property,  or  subject  to  any  trust  to  the  bishop  of  the  diocese 
or  the  ecclesiastical  commissioners.  And  by  35  &  36  Vict.  c.  49,  provision 
is  made  for  the  free  use  of  seats  in  certain  anurches. 

On  the  construction  of  private  acts  it  was  held  that  the  proprietors  of  Eight  to  vote 
pews  did  not  acquire  such  a  freehold  interest  in  the  soil  of  the  church  as  ia  respect  of 
entitled  them  to  a  county  vote ;  but  only  a  right  to  sit  in  it  to  hear  divine  pews, 
service,  which  right  was  of  the  nature  of  an  easement  {Hinde  v.  Chorlton, 
L.  E.  2  0.  P.  104 ;  BrumfiU  v.  Boherts,  L.  E,  5  C.  P.  224 ;  Oreentuay  v. 
Hockin,  lb.  235). 

A  mortgage  of  pew  rents  made  by  a  vicar  of  a  district  church  is  void  Mortgage  of 
under  13  eBz.  c.  20  {Ex  p.  Arrowsmith,  8  Ch.  Div.  96),  where  it  was  pow  rents, 
said  that  the  pew  rents  resembled  the  payment  which  the  lord  of  a  manor 
received  for  stallage  in  a  market. 

A  pew  in  a  chancel  may  legally  belong  to  a  party  in  respect  of  the  Chancels, 
ownership  of  a  house  {Parker  v.  Leach,  4  Moore,  P.  C.  C.  180). 
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Immemorial  repair  of  a  cHapel  or  lesser  chancel,  which  is  part  of  a  panah 
church,  coupled  wiUi  other  acts  of  ownership,  is  evidence  of  a  freehold  of 
inheritance  in  it  being  vested  in  those  who  have  executed  the  repairs  and 
exercised  the  acts  of  ownership.  Such  a  freehold  may  be  vested  in  a  pri- 
vate person :  and  the  enjoyment  of  such  a  chapel  or  chancel,  and  the  nglit 
to  its  exclusive  use  is  not  necessarily  annexed  to  a  dwelling-house  {Chap" 
man  v.  JorieSf  L.  B.  4  Ex.  273).  Even  though  the  freehold  may  not  bo 
in  the  person  prescribing,  immemorial  use  and  occupation,  coupled  with 
reparation,  may  entitle  the  lord  of  the  manor  by  prescription  to  the  per- 
petual and  exclusive  use  of  the  chancel,  and  such  a  right  may  be  appen- 
dant to  an  estate  or  house  not  situate  in  the  parish  {Churton  v.  Frewm^  2 
Eq.  634).  On  the  question  whether  a  building  forms  part  of  the  chancel 
of  a  parish  church,  or  is  private  property,  see  Norfolk  v.  Arhuthwty  5  C. 
P.  Div.  390. 

Where  a  pew  is  claimed  as  annexed  to  a  house  by  faculty  or  prescription » 
the  courts  of  common  law  exercise  jurisdiction,  on  the  ground  of  the  pew 
being  an  easement  to  the  house,  and  the  proper  remedy  for  a  disturbance 
is  an  action  (Mainwaring  v.  Qihsj  5  B.  &  Aid.  361).  Where  the  pew  is  in 
a  chancel,  tne  freehold  of  an  individual,  the  right  to  it  is  triable  at 
common  law  (May  v.  Gilbert ,  2  Bulstr.  161).  The  ecclesiastical  court  has 
jurisdiction  in  all  suits  respecting  pews;  but  where  prescriptive  rights 
come  in  question,  prohibition  will  be  granted  on  the  application  of  either 
party,  for  the  purpose  of  having  the  prescription  tried  hy  a  jury  (Beport 
of  Eccl.  Commrs.,  p.  49;  see  Re  Bateman^  9  £q.  660).  If  a  man  claiming 
title  by  prescription  to  an  aisle,  chancel,  &c.,  as  his  freehold,  or  to  a  pew 
or  seat  in  the  bod^  of  the  church,  or  in  an  aisle,  &c.,  as  appurtenant  to  a 
house  in  the  parish,  is  disturbed  therein  by  the  parson,  ordinary,  or 
churchwardens,  by  a  suit  in  the  spiritual  court,  he  may  have  a  prohi- 
bition, if  he  suggest  as  grounds  for  it  that  he  or  those  whose  estate  he 
hath,  built,  or  time  out  of  mind  repaired,  and  therefore  had  the  sole  use 
of  such  aisle,  or  of  such  pew  or  seat ;  for  the  party  has  a  right  to  a  trial 
of  the  prescription  in  a  temporal  court  (See  1  Bum's  Eccl.  Law,  8th  ed., 
366,  367;  Witcher  v.  Chealam,  1  Wils.  17;  Corwen  v.  Pymy  12  Bep.  106; 
Jacob  V.  DaltoTit  2  Baym.  1755;  Boothby  v.  Bailey,  Hob.  69;  Francis  v. 
2>e,  Cro.  Jac.  366 ;  Day  v.  Beddingfield,  Noy*s  Bep.  104 ;  Buoeton  or  Bunion 
V.  Batemanj  1  Sid.  89 ;  S.  C,,l  Lev.  71 ;  Sir  T.  Baym.  62 ;  Crook  v.  Samp- 
son, 2  Keb.  92;  Brabin  v.  Tradum,  Poph.  140;  2  Boll.  Abr.  287,  288). 

The  uninterrupted  possession  of  a  pew  in  a  church  for  twenty  years 
affords  presumptive  evidence  of  a  legal  title  by  prescription,  or  hy  a 
faculty  against  a  wrongdoer  {Darwin  v.  Upton,  2  Wms.  Saimd.  606,  ed. 
1871).  But  if  the  right  was  claimed  as  appurtenant  to  an  ancient  mes- 
suage the  claim  would,  before  the  stat.  2  &  3  Will.  4,  c.  71,  be  rebutted 
by  proof  that  the  pew  began  to  exist  within  time  of  legal  memory  {Griffith 
V.  Matthews,  6  T.  B.  296  ;  see  Crisp  y,  Martin,  2  P.  D.  16).  In  an  action 
on  the  case  for  disturbing  the  plaintift'  in  the  possession  of  a  pew  in  a 
church,  which  the  plaintiff  and  those  under  whom  he  claimed  luid  been 
in  the  uninterrupted  enjoyment  of  for  thirty-six  years,  but  which 
appeared  in  evidence  to  have  been  an  open  pew  before  that  period ;  the 
judge  recommended  the  jury  to  presume  a  tide  in  the  plaintiff  after  so 
long  a  possession  as  thiriy-six  years,  and  the  Court  of  King's  Bench 
afterwai*ds,  on  a  motion  for  a  new  trial,  held  the  direction  of  the  judge 
proper  {Rogers  v.  Brookes,  1  T.  B.  431,  n.)  A  pew  in  a  parish  church 
was  claimed  in  respect  of  an  ancient  messuage ;  and  it  was  proved  that, 
so  far  as  living  memory  extended,  the  pew  in  question  had  oeen  one  of 
three  pews  adjoining  each  other,  and  imder  one  and  the  same  claim  of 
right,  viz.,  in  respect  of  the  said  ancient  messuage:  it  was  held,  that 

Sroof  of  repairs  done  to  one  of  the  pews,  not  that  in  question,  was  evi- 
ence  as  to  aU,  and  therefore  as  to  that  in  question  {Pepper  v.  Barnard,  12 
L.  J,  Q.  B.  361).  The  pew  must  be  laid  in  the  declaration  as  appurtenant 
to  a  messuage  in  the  parish,  otherwise  a  bare  possession  of  tne  pew  for 
sixty  years  and  more  is  not  sufBcient  title  to  maintain  an  action  on  the 
case  for  disturbing  the  plaintiff  in  his  enjoyment  thereof,  but  he  must 
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prore  a  prescriptive  right  or  faculty  {8tock%  y.  Booth,  1  T.  B.  428).  So  Of  tlia  Bight 
where  a  pew  in  a  chancel,  claimed  in  right  of  a  messuage,  was  shown  to  to  F«ws. 
haje  been  erected  on  the  site  of  old  open  seats  in  1773,  and  there  was  no 
eridence  of  any  faculty  on  search  for  one  at  the  proper  places ;  it  was 
held,  that  the  judge  rightly  directed  the  jury,  that  tne  CTidence  of  the 
former  open  s&te  of  the  seats  destroyed  the  prescription,  and  left  it  to 
them  to  say  whether,  ujpon  the  evidence  merely  of  long  undisturbed  pos- 
session, any  faculty  existed  {Morgan  v.  Curtis,  3  M.  &  B.  389).  See  also 
HaUiday  v.  Phillips,  1891,  A.  0.  228. 

The  grant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator  to  A., 
his  heirs  and  assigns,  is  not  valid  in  law,  and  therefore  such  grantee,  or 
those  claiming  under  him,  cannot  maintain  trespass  for  pulling  down  his 
or  their  pews  there  erected  {Clifford  v.  Wicks,  1  B.  &  Aid.  498). 

But  the  churchwardens  have  not,  as  against  the  incumbent  of  a  church 
or  chapel,  a  joint  possession  of  it,  so  as  to  disable  him  from  maintaining 
trespass  agamst  them  for  acts  of  violence  in  nulling  down  pews ;  and  a 
chapelwaraen  of  a  parochial  chapelry  has  not,  Dy  virtue  of  his  office,  any 
authority  to  enter  tne  chapel  and  remove  the  pews  without  the  consent  of 
the  perpetual  curate  {Jones  v.  Ellis,  2  T.  &  J.  265).  The  perpetual  curate 
of  an  augmented  parochial  chapeliy  has  a  sufficient  possession  whereon  to 
maintain  trespass  for  breaking  and  entering  the  chapel  and  destroying  the 
pews  {lh.\ 

Ab  well  priority  in  a  seat  as  a  seat  itself  in  the  body  of  a  church  may  be 
claimed  by  prescription,  as  belonging  to  a  house,  by  the  inhabitants  of  it, 
who  have  repaired  the  seat  time  out  of  mind,  and  an  action  on  the  case  for 
a  disturbance  lay  at  common  law  (Carfefon  v.  Button,  Noy,  78 ;  Gibs.  221). 

Where  the  action  is  brought  against  a  stran^r,  the  plaintiff  is  not 
bound  to  state  in  his  declaration  that  he  has  repaired  the  pew,  though  it 
is  otherwise  when  the  action  is  brought  against  the  ordinary ;  in  wnich 
case  a  title  or  consideration  must  be  shown  in  the  declaration  and  proved, 
as  the  building  or  repairing  of  the  pew  {Kenrick  v.  Taylor,  1  Wib.  326 ; 
Ashley  v.  FrtddeUm,  3  Lev.  73 ;  see  Fiske  v.  Sovift,  Lofft,  423 ;  Com.  Dig. 
Action  upon  the  Case  for  Disturbance  (A.  3) ;  Gibs.  197,  198). 

The  right  to  sit  in  a  pew  may  be  apportioned  {Harris  v.  Drewe,  2  B.  & 
Ad.  164). 

It  seems  that  a  bill  in  equity  would  not  lie  to  be  quieted  in  the  pos-  Bemedy  in 
session  of  a  pew,  though  there  was  a  decree  for  it  before  the  ordinary  {Baker  the  Chancery 
V.  Child,  2  Vem.  226).     A  bill  was  filed  by  a  single  parishioner  against  Divisioiu 
the  churchwardens,  alleging  an  intention  on  the  part  of  the  defendants  to 
execute  work  in  ihe  church  which  would  be  injurious  to  himself,  and 
praying  an  injunction.    It  is  questionable  whether  this  is  a  private  nui- 
sance, and  whether  such  a  bill  can  be*  sustained  by  a  single  parishioner 
against  the  churchwardens  {Woodman  v.  Rohinson,  2  Sim.  N.  S.  204). 
See  Cardinall  v.  Mdyneux  (7  Jur.  N.  S.  854),  as  to  proceedings  against 
an  incumbent  who  removed  pews  and  substituted  chairs  in  the  church. 

A  man  may  prescribe  that  he  is  tenant  of  an  ancient  messuage,  and  BuriaL 
ought  to  have  a  separate  burial  in  a  particular  vault  within  the  church 
(Com.  Dig.  Cemetery  (B.)).  It  seems  that  the  same  rules  are  applicable 
to  vaults  as  to  j)ews  {Bryan  v.  Whistler,  8  B.  &  C.  293 ;  see  Francis  v.  Ley, 
Cro.  Jac.  366;  Gibs.  Cod.  542).  As  to  rights  of  burial,  see  Fisher*s 
Lidex,  tit.  Ecclesiastical  Law,  XXY.,  Burial. 


(7.)  OF  THE  BIGHT  TO  LIGHT  AND  AIE. 

Before  the  Prescription  Act,  the  modes  of  acquiring  by  user  the  ease-  Aoquiring 
ment  of  light  were  (l)by  prescription  at  common  law,  (2)  by  presuming  a  right  to  hght 
lost  grant.  The  act  has  provided  an  additional  mode,  but  the  former  modes  by  presorip- 
still  exist  {Aynsley  v.  Glover,  10  Ch.  283).     See,  however,  the  note,  ante,  tion. 
p.  11.    With  regeurd  to  the  mode  of  claiming  light  under  the  Prescription 
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or  the  Sight   Act,  see  the  note  to  sect.  3  {ant^,  p.  11),  and  as  to  claiming  light  by  pre- 

to  Light  and    suming  a  lost  grant,  see  the  note,  ante,  p.  11.    With  regard  to  presctip- 

Air.  tion  at  common  law,  the  enjoyment  of  lights  for  twenty  years,  without 

any  obstruction  from  the  party  entitled  to  object,  has  been  long  held 

to  be  a  sufficient  foundation  for  raising  the  presumption  of  an  agree- 
ment not  to  obstruct  them  (Cross  v.  LewiSy  2  B.  &  C.  686;  Darwin  v. 
Vyton,  cited  3  T.  B.  159.;  2  Wms.  Saund.  175). 

A  right  to  the  enjoyment  of  light  and  air  may  commence  by  mere 
occupancy.  Every  man  on  his  own  land  has  a  right  to  all  the  light  and 
air  which  will  come  to  him ;  and  he  may  erect,  even  on  the  extremity  of 
his  own  land,  buildings  with  as  many  windows  as  he  pleases,  without  an^ 
consent  from  the  owner  of  the  adjoining  lands.  After  he  has  erected  his 
building,  the  owner  of  the  adjoining  land  may,  within  twenty  years, 
build  upon  his  own  land,  and  so  obstruct  the  light  which  would  otherwise 
pass  to  the  building  of  his  neighbour.  But  if  the  li^ht  be  suffered  to  pass 
without  interruption  during  that  period  to  the  biulding  so  erected,  the 
law  implies  from  the  non-obstruction  of  the  light  for  that  length  of  time, 
that  the  owner  of  the  adjoining  land  has  consented  that  the  person  who 
has  erected  the  building  upon  his  land  shall  continue  to  enjoy  his  light 
without  obstruction,  so  long  as  he  shall  continue  the  specific  mode  of 
enjoyment  which  he  had  been  used  to  have  during  that  period.  It  does 
not,  indeed,  imply  that  the  consent  is  given  by  way  of  grant,  for  light 
and  air,  not  bemg  to  be  used  in  the  soil  of  the  land  of  another,  are  not  the 
subject  of  actual  grant ;  but  the  right  to  insist  upon  the  non -obstruction 
and  non-interruption  of  them  more  properly  arises  by  a  covenant  which 
the  law  would  imply  not  to  interrupt  the  free  use  of  the  light  and  air 
{Moore  v.  Rawaon^  3  B.  &  C.  240 ;  see  Cross  v.  Lewis,  2  B.  &  0.  691). 

The  act  of  the  owner  of  the  servient  tenement,  from  which  the  right  to 
light  flows,  must  have  reference  to  the  state  of  things  at  the  time  when  it 
is  supposed  to  have  taken  place ;  and  as  the  act  of  the  one  is  inferred  fix>m 
the  enjoyment  of  the  other  owner,  it  must  in  reason  be  measured  by  that 
enjoyment.  The  consent,  therefore,  cannot  fairly  be  extended  beyond  the 
access  of  light  and  air  through  the  same  aperture  (or  one  of  the  same 
dimensions  and  in  the  same  position),  which  existed  at  the  time  when  such 
consent  is  supposed  to  have  been  given  {Blanchard  v.  Bridges^  4  Ad.  & 
Ell.  192), 

The  acquisition  of  a  prescriptive  inght  may  be  prevented  by  the  servient 
owner  erecting  a  hoarding  during  the  period  of  enjoyment.  Such  a 
hoarding  may  do  erected  by  a  railway  company  {Bonner  v.  G,  W.  R.  Co,, 
24  Ch.  l)iv.  1 ;  disapproving  on  this  point  of  Norton  v.  L,  &  N,  W,  R,  Co,, 
9  Ch.  D.  623  ;  see  Myers  v.  Catterson,  43  Ch.  Div.  470). 
By  express  A  right  to  light  may  be  acquired  by  express  grant.     A  verbal  agree- 

grant.  ment  for  such  a  right  may  be  enforced  when  there  has  been  part  perform- 

ance {McManus  v.  Cooke,  35  Ch.  D.  681). 
Where  a  landlord  had  demised  {premises  including  lights  to  A.  and  subse- 

Suently  granted  a  lease  of  the  adjoining  premises  to  fi.,  it  was  held,  that 
tie  landlord  could  not  have  blocked  up  the  lights,  and  Ihat  B.  could  stand 
in  no   better  position  {Davies   v.  Marshall,  1  Dr.  &   Sm.  557).     The 
words  of  a  grant,  however,  must  be  restricted  to  what  a  grantor  has 
power  to  grant  at  the  time ;  thus,  where  A.  demised  a  house  with  lighte 
to  B.  for  21  years  having  at  the  time  an  adjoining  house  for  a  shorter 
term,  and  subsequently  acquired  the  fee  of  the  adjoining  house,  he  was 
held  entitled  after  the  expiration  of  the  shorter  term  to  obstruct  B.*s 
lighte  {Booth  V.  Alcock,  8  Ch.  663).     Where  a  house  is  demised  to  a  person 
known  to  sustain  a  special  character  (e.^.,  a  diamond  merchant),  the 
landlord  cannot  obstruct  any  light  necessary  to  the  tenant^ s  enjoyment  of 
the  house  in  that  character  {Herz  v.  Union  Bank,  2  Giff.  691).    A  special 
right  to  light  may  be  created  by  covenant,  in  which  case  an  injunction 
wul  be  granted  without  regard  to  amoimt  of  damage  {Leech  y.  Schweder, 
9  Ch.  463^ ;  but  the  ordinary  covenant  for  quiet  enjoyment  accompanying 
a  grant  oi  light  does  not  enlarge  the  righte  of  the  grantee  {lb, ;  see  PoUs 
T.  Smith,  6  £q.  311).    The  effect  of  a  grant  of  light  contained  in  a  lease 
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was  controlled  by  a  collateral  agreement  [Salaman  y.  Olover,  20  Eq.  444).  Of  the  Bight 
As  to  the  grant  by  a  railway  company  on  a  sale  of  its  surplus  lands,  see  to  Liglit  and 
MyerB  v.  CaUeraon  (43  Cb.  Div.  470).  »  ^'  Air. 

As  a  man  cannot  derogate  from  bis  own  grant,  it  is  well  established,  j     TT^         7 
that  where  the  same  person  possesses  a  house,  having  certain  lights,  and  also    f   •  S  S* 
the  adjoining  land,  and  sells  the  house  retaining  the  land,  there,  although  u«|Jf  ^p^ 
the  lights  be  new,  neither  the  vendor  nor  any  one  claiming  under  him  can  g^^  ^f  houae 
build  upon  the  adjoining  land,  so  as  to  obstruct  those  hghts  {Palmer  y.  by  owner  of 
Fletcher,  1  Lev.  122  ;  Bobinsan  y.  Grave,  29  L.  T.  7).     The  same  principle  adjoining 
applies  where  at  the  time  of  the  grant  the  erection  of  a  particular  building  land, 
is  contemplated  by  both  parties,  though  no  building  has  been  actually 
erected  {Bailey  y.  Icke,  64  L.  T.  789) ;  out  not  where  there  is  merely  an 
intention  on  the  part  of  the  purchaser  to  build  which  is  known  to  the 
vendor  {BlanchardY,  Bridges.  4  Ad.  &  Ell.  176;  see  Bohimony,  Orave, 
29  L.  T.  9).    The  principle  was  held  not  to  apply  where  the  vendor  had 
contracted  to  sell  tne  adjoining  land  before  the  sale  of  the  house  {Bedding^ 
ton  y.  Atleey  35  Ch.  D.  317,  328).     A.,  the  owner  of  two  adjoining  houses, 
granted  a  lease  of  one  of  them  to  B.,  and  afterwards  leased  the  other  to 
C.,  there  then  existing  in  it  certain  windows.    After  that  £.  accepted  a 
new  lease  of  the  house  from  A. :  it  was  held,  that  B.  could  not  alter  his 
tenement,  so  as  to  obstruct  the  windows  existing  in  C.'s  house  at  the  time 
of  his  lease  from  A. :  though  the  windows  were  not  twenty  years  old  at 
the  time  of  the  alteration  {Coutte  v.  Oorham,  1  M.  &  M.  396 ;  see  Cox  v. 
MaUhewB,  1  Ventr.  237;  Jatomh  v.  Knight,  11  W.  R.  585;    Warner  v. 
Macbride,  36  L.  T.  360 ;  Biviere  v.  Bower,  1  Ry.  &  M.  24).     The  extent 
of  the  implied  grant  of  light  must  be  measured  by  circumstances  existing      :     UMi//     / 
at  date  of  lease  and  known  to  both  parties  {Birmingham  Banking  Co.  v.         •  , .        ^  ^  ^'^^a^ 
Boss,  38  Ch.  Div.  295^^*   And  where  A.  on  taking  a  lease  of  a  building 
knew  that  the  adjoinidg  land  was  being  laid  out  for  building  and  stipu- 
lated for  a  passage  twenty  feet  wide  adjoining  the  demised  building,  there 
was  no  implied  grant  {Ih,) 

On  a  sale  by  a  railway  company  of  surplus  land  with  a  house  thereon, 
the  company  can  only  oostruct  the  lights  by  railway  constructions,  not  by 
a  hoarding  [Myers  y.  Catterson,  43  Ch.  Div.  470).  So  in  the  case  of  a  lease 
of  part  of  a  building  estate,  the  lessor's  right  of  obstructing  lights  on  the 
demised  premises  is  confined  to  building  on  the  adjoining  land.  He 
cannot  erect  a  hoarding  {Wilson  v.  Queen^s  Cluh,  1891,  3  Ch.  522). 

Where  a  person  owning  a  house  with  ancient  lights  looking  over  the  Bale  of  land 
adjoining  land,  and  also  owning  the  adjoining  land,  sells  the  land  retain-  by  owner  of 
ing  the  house,  the  purchaser  may  obstruct  the  lights,  there  being  no  im-  fdjoining 
phed  reservation  in  favour  of  the  vendor  {Curriers'  Co,  v.  Corbet,  2  Dr.  &  bouse. 
Sm.  360;    White  y.  Bass,  7  H.  &  N.  722;  see  Tenant  v.  Goodwin,  2  Ld. 
Baym.  1093 ;  Bosewell  v.  Prior,  6  Mod.  116 ;  Canham  v.  Fisk,  2  Or.  &  J. 
128;  Ellis  y.  Manchester,  &c,  Co,,  2  C.  P.  D.  13;  Master  v.  Hansard,  4 
Ch.  D.  718;   Wheeldon  v.  Burrows,  12  Ch.  Div.  31).     If,  however,  on  a 
sale  of  land  adjoining  a  house  to  be  built  by  the  vendor,  it  is  agreed  that 
an  outer  wall  of  the  house  may  stand  withm  the  verge  of  the  lands  sold 
and  shall  have  in  it  windows  overlooking  such  lands,  and  if  the  house 
be  erected  accordingly,  the  purchaser  cannot  afterwards  obstruct  those 
windows  {Bussdl  v.  Watts,  10  App.  Cas.  602). 

Where  a  person  owning  a  house  with  hghts  looking  over  adjoining  Simnltoneons 
land  and  also  owning  such  land,  at  the  same  time  sells  the  house  to  A.  sale  of  land 
and  the  land  to  B.,  both  purchasers  being  aware  of  the  simultaneous  con-  and  house, 
veyances,  B.  cannot  obstruct  the  lights  of  A.  {Allen  v.  Taylor,  16  Ch.  D. 
355 ;  see  Bigby  v.  Benn^stt,  21  Ch.  D.  567 ;  Compion  v.  Bichards,  1  Price, 
27;  Swansborough  v.  Coventry,  9  Bing.  305).     The  same  principle  was 
applied  to  the  devise  in  a  will  of  the  house  to  A.,  and  the  adjoining  land 
to  B.  {Phillips  y.  Low,  1892,  1  Ch.  47 ;  Barnes  y.  Loach,  4  Q.  B.  D.  494) ; 
and  to  successive  mortgages  of  plots  of  land  comprised  in  one  building 
scheme,  the  mortgagees  haying  notice  of  the  scheme  {Bussell  v.  Watts,  10 
App.  Cas.  590). 

^The  mere  fact  of  there  being "^^dows  in  an  adjoining  house  which  over- 
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Of  tlia  Bight   looks  a  purcliased  property  is  not  constructiye  notice  of  any  agteement 
to  Light  and .  giving  a  right  to  the  access  of  light  to  them  {AlUn  y.  Seckham^  11  Oh.  Dir. 

Air.  790). 

n  ' —       lie  access  of  light  referred  to  in  the  statute  *  *  may  be  described  as  being 

Nature  and  ^^  freedom  with  which  light  may  pass  through  a  certain  space  over  the 
^•tAt  toll  ht  8®^^®'^*  tenement ;  and  wnenever  for  tiie  statutory  period  a  given  space 
^^  ^    '  over  the  servient  tenement  has  been  used  by  the  dominant  tenement  for 

the  purpose  of  light  passing  through  that  space,  a  ri^ht  arises  to  have  that 
space  left  free  so  long  as  the  light  passing  through  it  is  used  for  or  by  the 
dominant  tenement.  The  opening  in  the  dominant  tenement  is  the  limit 
which  defines  the  boundaries  of  uie  space  over  the  servient  tenement  *' 
{Per  Fry^  J.,  National,  &c,  Co.  v.  Prudential,  &c.  Co,,  6  Ch.  D.  765 ;  see 
Scott  V.  Pape,  31  Ch.  Div.  654).  **  The  right  conferred  or  recognized  by 
l^e  statute  2  &  3  W.  4,  c.  71,  is  an  absolute  indefeasible  right  to  the  en- 
joyment of  the  light  without  reference  to  the  purpose  for  which  it  has 
been  used.  Therefore,  even  if  the  evidence  satisfied  me,  which  it  does 
not,  that  for  the  purpose  of  their  present  business  a  strong  light  is  not 
necessary,  and  that  the  plaintiffs  will  still  have  sufficient  light  remaining, 

1  should  not  think  the  defendant  had  established  his  defence  unless  he 
had  shown  that  for  whatever  purpose  the  plaintiffs  might  wish  to  employ 
the  light,  there  would  be  no  material  interference  with  it "  {Per  Lord  Cran^ 
worth,  Yates  v.  Jack,  1  Ch.  298;  approved  by  Jesael,  M.  R.,  Aynsley  v. 
Olover,  18  Eq.  549).  There  is  no  distinction  between  the  right  to  light  in 
town  and  country  {Martin  v.  Headon,  2  Eq.  426). 

Liffht  for  ape-  The  doctrine  as  to  the  acquisition  by  prescription  of  an  extraordinary 
oialputpose.  amount  of  light  laid  down  m  Lan/ranchi  v.  Mackenzie  (4  Eq.  421),  and 
Dickinson  v.  HarboUle  (28  L.  T.  186),  and  referred  to  by  Field,  J.,  in 
Dalton  V.  Angus  (6  App.  Cas.  760),  seems  inconsistent  with  the  above 
principles.  See  Mackey  v.  Scottish  tVidows  Co.,  I.  R.  11  Eq.  641  (case  of  a 
seed  merchant^ ;  and  compare  Herz  v.  Uniwi  Bank,  2  Giff .  686  (in  whidbi  a 
diamond  mercnant  was  held  entitled  by  contract  to  a  special  light);  Cart^ 
Wright  V.  Last,  1876,  W.  N.  60  (the  case  of  a  dentist) ;  Theed  v.  Dehenliam, 

2  Ch.  D.  165  (a  sculptor) ;  Parker  v.  First  Avenue  Hotel  Co,,  24  Ch.  D.  282 

ia  photographer).    Moore  v.  Hall  (3  Q.  B.  D.  178)  decides  that  light  cannot 
»e  protected  for  a  special  purpose,  unless  il  bas  been  used  for  that  or  a 
like  purpose  or  there  is  a  reasonable  probability  of  its  beine  hereafter 
applied  to  such  purpose.    But  it  is  not  necessary  that  there  should  have 
been  a  user  of  the  light  for  the  specialpurpose  during  the  prescriptive 
period  {A,  G.  v.  Queefi  Anne*s  Co,,  60  L.  T.  761). 
Alterations  of      The  owner  of  an  ancient  light  may  pull  down  the  building  with  a  view 
ftQoient  lights,  to  restoration  without  interfering  with  his  right  to  light  {Ecdes,  Commis- 
sioners V.  Kino,  14  Ch.  D.  213) ;  and  may  change  the  purpose  for  which 
the  building  is  to  be  used  {Scott  v.  Pape,  31  Ch.  Div.  569^.    Such  an  owner 
mav  also  make  alterations  in  the  framework  and  glazing  of  his  windows 
witnout  losing  his  right  {Turner  v.  Spooner,  1  Dr.  &  Sm.  467).     With 
regard  to  an  alteration  in  the  plane  of  the  window  it  has  been  laid  down 
by  the  C.  A.  that  no  such  alteration  will  destroy  the  right  so  long  as  the 
owner  of  the  dominant  tenement  can  show  that  he  is  usin^  through  the 
new  apertures  in  the  new  building  the  same  or  a  substantial  part  of  the 
same  Bght  which  passed  through  the  old  apertures  into  the  old  building 
(Scott  V.  Pape,  31  Ch.  Div.  554  ;  see  Newaon  v.  Pender,  27  Ch.  Div.  71 ;  see 
lurther  National,  &c,  Co,  v.  Prudential,  <kc,  Co,,  6  Ch.  D.  757 ;  BlanchardY, 
Bridges,  4  Ad.  &  Ell.  176 ;  Barnes  v.  Loach,  4  Q.  B.  D.  494 ;  Bullers  v. 
Dickinson,  29  Ch.  D.  155).    In  the  case  of  an  alteration,  accurate  evidence 
as  to  the  position,  &c.,  of  the  old  light  should  be  preserved  {Fowlers  v. 
Walker,  42  L.  T.  356;  51  L.  J.  Ch.  443  ;  Scott  v.  Pape,  31  Ch.  Div.  654; 
see  Pendarves  v.  Monro,  1892,  1  Ch.  611). 

For  the  older  doctrine  as  to  the  effect  of  an  alteration  of  ancient  lights, 

see  Chandler  v.  Thompson  (3  Camp.  80) ;  Oarratt  v.  Sharps  (3  Ad.  &  EU. 

326);  MaHin  v.  Oohle  (1  Camp.  322) ;  Cherrington  v.  Abney  (2  Vem.  646). 

Where  there  is  an  ancient  light  and  other  liehts  are  added,  and  an 

obstnxotion  is  raised  against  the  added  lights,  wnioh  from  their  position 
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» 

oannot  be  obsinicied  without  also  obstructing  the  ancient  light,  the  House  Of  the  Bight 
of  Lords  has  decided  that  such  obstruction  is  illegal  {Tapling  v.  Jones,  11  to  Light  and 
H.  L.  C.  290).    This  last  decision  overrules  the  older  cases  to  the  contrary  ^^' 

effect  {Renshaw  v.  BeaUy  18  Q.  B.  112;  Hutchinson  v.  Copestake,  9  C.  B. 
N.  S.  863 ;  Binekes  y.  Fash,  11  C.  B.  N.  8.  324 ;  Davies  v.  Marshall,  1  Dr. 
&  Sm.  557 ;  Cooper  v.  Huhhtick,  30  Beav.  160 ;  Weaiherhy  v.  Ross,  1  H.  & 
Ja.«  «f7«7j« 

The  doctrine  of  Tapling  y.  Jones  applied  to  an  injunction  as  well  as  to 
damages  {Staight  y.  Rum,  5  Ch.  163 ;  see  contra,  Heath  y.  Bucknall,  8 
Eq.  1). 

An  union  of  the  ownership  of  the  dominant  and  of  the  servient  tene-  XTnitv  of 
ments  for  different  estates  does  not  extinguish  an  easement  of  this  ownership, 
description,  but  merely  suspends  it  so  long  as  the  union  of  ownership 
continues,  and  upon  a  severance  of  the  ownership  the  easement  revives 
[Simper  v.  Foley,  2  J.  &  H.  655). 

The  intention  to  abandon  a  right  to  light  must  be  clearly  established  Abandon- 
{Oreenu'Ofjd  v.  Homsey,  33  Ch.  D.  471).  Completely  shutting  up  windows  ment  of  right, 
with  bricks  and  mortar  for  above  twenty  years  will  destroy  the  privilege  of 
Hght  {Lawrence  v.  Obee,  3  Campb.  514).  And  the  right  may  be  lost  by 
non-user  for  a  less  period  than  twenty  years,  unless  an  intention  of 
resuming  the  right  within  a  reasonable  time  be  shown  when  it  ceased  to 
be  used.  As  where  a  person,  entitled  to  ancient  lights,  pulled  down  his 
house,  and  erected  a  blank  wall  in  the  place  of  a  wall  in  which  thei'e  had 
been  windows,  and  suffered  such  blant  wall  to  remain  about  seventeen 
years  {Moore  v.  Rawson,  3  B.  &  C.  336 ;  see  Cook  v.  Rath,  6  Eq.  177).  So 
if  a  man  pulls  down  a  house,  and  does  not  make  any  use  of  the  land  for 
two  or  three  years,  or  converts  it  into  tillage  (3  B.  &  0.  341).  After  a 
building  is  pulled  down,  the  right  exists  as  before,  until  it  is  shown  to  be 
abandoned  {Ecclesiastical  Commissioners  y.  Kino,  14  Ch.  Div.  223).  It 
was  questioned  whether  the  manifestation  of  an  intention  to  abandon  the 
windows  communicated  to  the  owner  of  the  land  would  destroy  the  right, 
until  the  owner  of  the  land  altered  his  position  in  reliance  thereon  {Stokoe 
V.  Singers,  8  El.  &  Bl.  31). 

As  a  general  rule,  a  person  who  is  injured  by  a  private  nuisance  may  Remedies  for 
abate  it  (Jenk.  Cent.  260,  Cent;  6,  Case  57 ;    Fenruddock*s  case,  o  Bep.  disturbance  of 
100  b) ;  but  no  more  of  a  house  which  is  erected  as  a  nuisance  can  be  right  to  light, 
pulled  down  than  is  necessary  to  abate  such  nuisance  {James  v.  Hayward,  Abatement. 
1  W.  Jones,  221,  222).    If  a  person  builds  a  house  so  near  that  of  another 
that  it  stops  his  lights,  or  shoots  water  upon  his  house,  the  person  injured 
may  enter  upon  the  owner's  soil  and  puU  the  house  down,  provided  no 
person  be  tnerein  {R,  v.  Rosewell,  2  Salk.  459 ;   see  Perry  v.  Fitzhowe,  8 
Q.  B.  757;   Lane  v.  Capsey,  1891,  3  Ch.  411;    Thompson  v.  Eastioood,  8 
Exch.  a9). 

When  a  party  has  acquired  a  right  to  the  use  of  light,  an  action  lies  for  Action, 
obstructing  it  (9  Hep.  59  a;  Roury  v.  Pope,  1  Leon.  168).    A  reversioner 
may  maintain  an  action  {Shadwell  v.  Hutchinson,  1  Mood.  &  Malk.  350 ;  By  whom 
see  3  Taunt.  139).     The  ground  upon  which  a  reversioner  is  allowed  to  actions  may 
bring  his  action  for  obstruction  to  lights  and  other  easements  is,  that  be  brought, 
if  acquiesced  in,  they  would  become  evidence  of  a  renimciation  and 
abandonment  {Rower  v.  Hill,  1  Bing.  N.  C.  555;  see  1  Wms.  Saund. 
346b,  n. ;  Raine  v.  Alderson,  4  Bing.  N.  C.  702).    And  in  Young  v.  Spencer, 
liord  Tenterden  said  that  if  anything  be  done  to  destroy  the  evidence  of 
title,  an  action  is  maintainable  by  the  reversioner  (10  B.  &  C.  145),  who 
may  in  aU  cases  bring  an  action  where  a  dtranger  does  an  act  injurious  to 
the  inheritance,  and  rendering  it  of  less  value  {Jesser  v.  Gifford,  4  Biut. 
2141 ;  see  Metropolitan  Association  v.  Fetch,  5  C.  B.  N.  S.  504).    And  if  the 
obstruction  be  continued,  a  new  action  may  be  maintained,  notwithstanding 
the  former  recovery  (2  B.  &  Ad.  97).    A  reversioner  can  obtain  an  injunc- 
tion (Mercers*  Co.  v.  Auction  Mart  Co,,  2  Eq.  238) ;  but  he  cannot  sue  for 
a  trifling  injury  {Cooper  v.  Crabtree,  20  Ch.  Div.  589;  Perkins  v.  Slater,  35 
L.  T.  856). 
The  court  will  restrain  the  interference  with  ancient  lights,  although  the 
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Of  the  Bight   plaintiff  is  not  tlie  occupier  of  the  house  interfered  with,  and  may  Hard 
to  Light  and    no  intention  of  occupying  it  {Wilson  v.  Townend,  1  Dr.  &  Sm.  324).      A 
^^'  tenant  from  year  to  year  may  apply  for  an  injunction ;  but  the  injunction 

will  be  limited  to  his  tenancy  {Simper  v.  Foley,  2  J.  &  H.  555).     A  tenant 
from  year  to  year  under  notice  to  quit  may  apply  {Jacomb  v.  Knight,  11 
W.  E.  812).     And  a  tenant  whose  lease  had  expired,  but  who  had  agreed- 
for  a  renewal  {Gale  v.  Abbott,  10  W.  E.  748).     Bat  where  a  tenant  under 
an  agreement  for  a  lease  filed  a  bill  to  restrain  his  lessor  f ix)m  obstructing 
ancient  lights,  but  did  not  ask  to  have  the  agreement  specifically  per- 
formed, an  injimction  was  refused  {Fox  v.  Furasell,  3  Sm.  &  Giff.  242). 
An  injunction  will  not  be  granted  where  the  title  to  the  property  sought 
to  be  protected  has  not  been  accepted  by  the  plaintiff  {Heath  v.  Maydew, 
13  W.  E.  199).    An  executor  was  held  entitled  to  recoyer  damages  for  an 
obstruction  to  the  light  of  a  house  of  his  testatrix  {JoneB  y.  Sirnes,  43 
Ch.  D.  607). 
Against  The  owner  of  the  inheritance  of  a  house  may  maintain  an  action  against 

whom  actions  his  own  lessee  for  obstructing  lights  {Thomlimon  v.  Brown,  Say.  R,  215  ; 
™ay  be  gee  also  4  Burr.  2141 ;  3  Leon.  109).     Such  an  action  may  be  brought  not 

brought.  Qjjiy  against  the  party  who  first  erected  the  nuisance,  but  also  agauist  his 

lessee  or  assignee  for  continuing  it  {Roaeivell  v.  Prior,  12  Mod.  635 ;   S.  (7., 
2  Salk.  460;  1  Ld.  Eaym.  713 ;  see  also  Carth.  456;  1  Keb.  994) ;  but 
after  damages  haye  been  recovered  from  the  lessor  the  right  of  action 
agaiDst  the  lessee  will  be  barred,  as  but  one  satisfaction  will  be  given  (12 
Mod.  640;  Carth.  455)  unless  there  is  a  continuance  of  the  nuisance. 
Not  only  the  person  who  erected  the  obstruction,  and  the  occupier  of  the 
premises  where  it  is  erected,  but  even  the  workmen  and  the  clerk  who 
superintended  the  works,  are  liable  to  an  action  {WiUon  v.  Peto,  6  B. 
Moore,  47).     As  to  making  occupiers  defendants,  see  White  y.  Jameso7i 
(18  Eq.  303) ;  Broder  y.  Suilhrd  (2  Ch.  D.  692). 
Corporations.        Compensation  can  be  recovered,  under  the  Lands  Clauses  Act,   1845, 
from  corporations  for  diminution  of  light  {Eagle  v.  Charing  Cross  R.  Co., 
L.  E.  2  C.  P.  638 ;  Badham  y.  Harris,  45  L.  T.  579 ;  R.  v.  Poulter,  20 
Q.  B.  Div.  132 ;  as  to  compensation  for  inchoate  rights  to  light,  see 
Barlow  v.  Boss,  24  Q.  B.  Div.  381 ;  Re  London,  Tilbury,  &c,  R,  Co,,  lb.  326); 
and  injunctions  against  corporations  were  accordingly  refused  {Clark 
y.  London  School  Board,  9  Ch.   120 ;   Bedford  v.  Dawson,  20  Eq.  353 ; 
Wigrnm  y.  Fryer,  36  Ch.  D.  87).    On  the  construction  of  a  railway  act  it 
was  held  that  the  company  was  liable  in  damages  for  obstructing  Hght, 
the  plaintiff  not  being  bound  to  come  in  under  the  compensation  clause 
{Turner  y.  Sheffield,  rf-c.  R,  Co.,  10  M.  &  W.  425). 
When  an  Eights  to  air  and  light  are  bestowed  by  Providence  for  the  common 

action  can  be    benefit  of  man,  and  so  long  as  the  reasonable  use  by  one  man  of  this 
brought.  common  property  does  not  do  actual  and  perceptible  damage  to  the  right 

of  another  to  the  similar  use  of  it,  no  action  will  lie.  A  man  cannot 
occupy  a  dwelling  and  consume  fuel  in  it  for  domestic  purposes  without 
in  some  degree  impairing  the  natural  purity  of  the  air ;  he  cannot  erect  a 
building  or  plant  a  tree  near  the  house  of  another,  without  in  some  degree 
diminishing  the  quantity  of  li^ht  he  enjoys ;  but  such  small  interruptions 
give  no  right  of  action,  for  they  are  necessary  incidents  to  the  common 
enjoyment  by  all  {Per  Parke,  B.,  Emhrey  v.  Owen,  6  Exch.  372,  373). 

**  In  order  to  ^ve  a  right  of  action  and  sustain  an  issue  there  must  be 
a  substantial  privation  of  Hght  sufficient  to  I'endcr  the  occupation  of  the 
house  uncomfortable,  or  to  prevent  the  plaintiff  from  carrying  on  his 
accustomed  business  on  the  premises  as  beneficially  as  he  had  formerly 
done"  (Euling  of  Best,  C.  J.,  Back  y.  Stacey,  2  C.  &  P.  465,  altered  by 
Wood,  'V.  C,  Dent  y.  Auction  Mart  Co.,  2  Eq.  245,  and  adopted  as  altered 
by  Jessel,  M.  E.,  Aymley  y.  Ohver,  18  Eq.  522,  and  Brett,  L.  J.,  Ecclesi' 
astical  Commissioners  y.  Kino,  14  Ch.  D.  224).  Compare  the  ruling  of 
James,  L.  J.,  Kelk  y.  Pearson,  6  Ch.  811;  adopted  by  Lord  Selbome, 
City  of  London  Brewery  Co.  y.  Tennant,  9  Ch.  218 ;  and  the  older  rulings 
in  Cotierell  y.  Griffiths,  4  Esp.  N.  P.  C.  69 ;  Pringle  y.  Wemham,  7  0.  & 
P.  777;  Wells  y.  Ody,  lb,  410 ;  Parker  y.  Smith,  5  C.  &  P.  438, 
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In  estiinaiing  injury  to  li^ht  *'  the  matter  to  be  considered  is  whether  Of  the  Bight 
there  is  any  diminution  of  bght  for  any  purpose  for  which  the  dominant  to  light  and 
tenement  may  be  reasonably  considered  available."  ....  There  is  to  be  ^^' 

considered  **  not  only  the  actual  present  use  of  the  rooms,  but  any  purpose  Z^     TT 
to  which  it  may  reasonably  be  expected  that  in  the  future  they  may  be     °****"® 
appUcable"  {Ttr  Cockhum,  C.  J.,  Moore  v.  Hall,  3  Q.  B.  D.  182,  in  which  SJi^aT 
case  Martin  v.  QohU,  1  Camp.  320,  was  dissented  from.      Soo  opinion  of  tenement. 
Jessel,  M.  R.,  to  the  same  effect  in  Aynsley  v.  Glover ,  18  Eq.  548 — 551  ; 
Jackson  V.  Newcastle,  3  D.  J.  &  S.  275,  to  the  contrary  effect  being  dis- 
approyed;   Younge  v.  Shaper,  21  W.  R.  135 ;  Dicker  v.  Popham,  63  L.  T. 
379). 

As  to  lateral  obstructions,  see  Clarke  v.  Clark  (1  Oh.  16) ;  City  of  London  Lateral 
Brewery  v.  Tennant  (9  Ch.  212) ;  Kino  v.  Rudkin  (6  Ch.  D.  160) ;  Dicker  v.  obetnictions. 
PopAam  (63  L.  T.  379). 

There  is  no  conclusion  of  law  that  a  building  will  not  obstruct  the  light  Role  as  to 
ooming  to  a  window  if  it  permits  the  light  to  fall  on  the  window  at  an  45  degrees, 
angle  of  not  less  than  forty-five  degrees  from  the  vertical.  The  amount 
of  obstruction  is  always  a  question  of  fact  which  depends  upon  the 
evidence  {Parker  v.  First  Avenue  Co.,  24  Ch.  D.  282).  **  But  the  fact 
that  forty-five  degrees  are  left  unobstructed  may,  under  ordinary  circum- 
stances, be  considered  primd  facie  evidence  that  there  is  not  likely  to  be 
material  injury"  {Per  Lord  Selborne,  City  of  London  Brewery  v.  Ten- 
nani,  9  Ch.  220^.  The  supposed  rule  was  derived  from  the  Metropolitan 
Building  Acts,  oeing  there  laid  down  for  a  different  purpose  {Ecclesiastical 
C(»nmtssioners  v.  Kino,  14  Ch.  Div.  228 ;  Theed  v.  Debenham,  2  Ch.  D.  168), 

An  injunction  to  restrain  obstruction  to  light  will  not  be  granted  imless  Inj mictions 
substantial   damage  be  proved  {Kino  v.   Rudkin,  6  Ch.   D.    160;    see  to  restrain 
Aynsley  v.  Olover,  18  Eq.  553  ;  A.  O,  Y,  Nichols,  16  Ves.  343;  Johnson  v.  obstruction 
Wyatty  2  D.  J.  &  S.  25).    The  damage  may  be  such  as  is  likely  to  accrue  in  to  Ught. 
respect  of  possible  future  user  {Dicker  v.  Popham,  63  L.  T.  379). 

As  to  the  considerations  of  convenience  and  otherwise  whicn  affect  the  Interlocutory 
giuntiiig  of  an  interlocutory  injunction,  see  Newson  v.  Pender,  27  Ch.  injunction. 
Div.  43.  On  every  such  injunction  the  plaintiff  should  give  an  under- 
takings as  to  damages  {Graham  v.  Campbell,  7  Ch.  D.  494^,  on  which  the 
defendant  may  obtam  an  inquirv  even  where  the  plamtiff  has  been 
guilty  of  no  default  in  obtaining  tne  injunction  {Griffith  v.  Blake,  27  Ch. 
Div.  474;  see  Smith  v.  Day,  21  Ch.  Div.  421).  As  to  the  effect  of  the 
undertaking  where  the  action  is  subsequently  dismissed,  see  remarks  of 
Jessel,  M.  R.  (Memorandum,  1879,  W.  N.  74). 

An   injunction  was  refused  on  the  ground  that  the  plaintiff  had  not  Injunction 
proved  substantial  injury,  in  Radcliffe  v.  Portland  (3  Giff.  702) ;  Johnson  refused  where 
V.  Wyatt  (2  D.  J.  &  8.  18) ;  Jacomh  v.  Knight  (11  W.  R.  812) ;   Curriers*  no  evidence  of 
Co.  y.  Corbett  (13  W.  R.  1056);  Clarke  v.  Clark  {I  Ch.  16);  Robsony.  substantial 
WhiUingham  (ib.  442);  Lanfranchi  v.  Mackenzie  (4  Eq.  421);  Sparling  v.  injury. 
Clarson  (17  W.  R.  518).    Injunctions  have  been  granted  upon  evidence  Injunction 
being   given  of  substantial  injury  in  Gale  v.  Abbott  (10  W.  R.   748);  granted  where 
Stokes  V.  City  Offices  Co.  {11  Jur.  N.  S.  560) ;   Yates  v.  Jack  (1  Ch.  295J ;  evidence  of 
Dent  y.  Auction  Mart  Co.  (2  Eq.  238);  Maguire  y.  Grattan  (16  W.  K.  substantial 
1189).     And  a  plaintiff  who  obscured  the  light  and  air  to  his  own  dwelling  injury, 
was  held  not  to  be  thereby  disentitled  to  an  injunction  {Arcedeckne  v. 
Ktlk,  2   Giff.  683;    Staight  v.  Bum,  5   Ch.  163;    Bourke  y.  Alexandra 
Co.,  1877,  W.  N.  30 ;  see  also  Dyers*  Co.  y.  King,  9  Eq.  438). 

In  Leech  v.  Schweder  (22  W.  R.  292),  Jessel,  M.  R.,  gave  reasons  for 
refusing  to  inspect,  as  a  judge,  an  alleged  obstruction  to  light  (See  also 
Jackson  v.  Newcastle,  3  D.  J.  &  S.  275).  In  the  former  case  the  C.  A. 
directed  a  screen  to  be  erected,  and  appointed  a  surveyor  to  report  (9  Ch. 
463).  A  surveyor  was  also  appointed  in  Kelk  y.  Pearson  (6  Ch.  810) ; 
Cartwright  v.  Last  (1876,  W.  N.  60).  The  appointment  of  a  surveyor 
before  trial  was  refused  in  Stokes  y.  City  Offices  (13  W.  R.  537) ;  Baltic  Co. 
V.  Simpson  (24  W.  R.  390).     See  now  R.  8.  C.  Ord.  55,  r.  19. 

The  form  of  injunction  usually  adopted  by  Jessel,  M.  R.,  is  given  in  Form  of 
g  ^  injunction. 
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Of  the  Bight 

to  light  and 

Air. 


Mandatoiy 
injonctioxi. 


Damages 
awarded 
under  21  &  22 
Vict.  0.  27. 


Covenant. 


Acquiescence 
and  delay. 


JaooU  V.  M'Sheehan,  1877,  W.  N.  88.  See  also  the  forms  giyen  ia 
Seton,  dth  ed.  487  et  aeq.  The  order  should  not  refer  to  the  angle  of 
incidence  of  light  (as  in  Hackeit  y.  Baiss^  20  Eq.  494),  unless  there  is 
special  evidence  (^Parker  v.  First  Avenue  Co,^  24  Cn.  Div.  282). 

A  mandatory  injunction  may  be  granted  ordering  the  pulling  do^wn  of 
anything  erected  after  the  commencement  of  an  action,  or  after  notioe 
piven  to  the  defendant  that  his  erecting  it  vill  be  objected  to  {Smith  v. 
Day,  13  Ch.  Div.  651 ;  Kelk  T.  Pearson,  6  Ch.  809;  Daniel  v.  Fergtieo7i^ 
1891,  2  Ch.  27);   even  where  the  ereotion  was  completed  before   'writ 
issued  {TMxvrence  v.  Ilortoji,  62  L.  T.  749).     Mandatory  injunctions  -were 
granted  in  Myers  v.  Catterson  (43  Ch.  Div.  470) ;  Dicker  v.  Popham  (63 
Jj.  T.  379).     An  undertaking  is  not  essential  {Smith  v.  Day,  aup. ;  MaxJcey 
V.  Scottish  Widows y  I.  E.  10  Eq.  113).     On  the  question  of  granting  such 
an  injunction  it  is  important  to  see  if  the  defendant  knew  he  was  doing 
wrong  (See  remaiks  of  Jessel,  M.  E.,  Smith  v.  Smith,  20  Eq.  503 — 505). 
But  i^ere  must  be  no  acquiescence  on  the  part  of  the  plaintiff  {Gaakin  v. 
Dallsy  13  Ch.  Div.  324 ;  Baxter  v.  Bower,  23  W.  E.  805).     A  mandatory- 
injunction  was  refused  where  unsubstantial  damages  had  been  awarded 
( Webster  v.  Whewally  42  L.  T.  868).     In  the  earlier  cases  it  was  laid  do'wn 
that  a  mandatory  injunction  would  only  be  granted  to  prevent  extreme 
or  veiy  serious  damage  {Durell  v.  Pritchard,  1  Ch.  244 ;  Isenherg  v.  JEctat 
India  Co,,  3  D.  J.  &  §.  263  ;  Sparling  v.  Clarson,  17  W.  E.  618  ;  Curriers' 
Co,  V.  Corbett,  13  W.  E.  1056;  see  Lawrence  v.  Austin,  13  W.  E.  981  ; 
O'ort  V.   Clarky  16  W.   E.  569 ;    Dunball  v.  Walters,  35  Beav.  565).     A 
mandatory  injunction  was  refused  in  Calrra/t  v.  Thompson  (15  W.  B. 
387);  smi  Stanley  Y*  Shrewsbury  {19  Eq.  616),     As  to  an  interlocutory 
application,  see  Johnstone  v.  Royal  Courts,  1883,  W.  N.  5. 

Under  21  &  22  Yict.  c.  27,  s.  2  {ante,  p.  78),  wherever  the  Chancery 
Division  can  grant  an  injunction,  it  may  award  damages  either  in  addition 
to,  or  in  substitution  for,  the  injunction.    This  act  has  been  repealed  by 
46  &  47  Vict.  c.  49,  but  the  repeal  has  not  affected  the  jurisdiction  of  the 
court  (fifaycr*  V.  Collier,  28  Ch.  Div.  103;  see  Elmore  Y.Pirrie,  57  L.  T. 
333).      For  obstructions  to  light,   damages  are  often    an  appropriate 
remedy  {Pennington  v.  Prinsop  Co,,  5  Ch.  D.  773);  but  it  was  not  intended 
by  the  act  to  compel   a  man  who  is  wronged  to  sell  his  property 
to  the  person  who  has  wronged  him  {Krehl  v.  Burrell,  7  Ch.  D.  555 ; 
11  Ch.  Diy.  148].     Where  the  result  of  the  defendant's  act  would  be 
to  render  the  plamtiff's  property  useless  to  him,  the  court  wiU  not,  under 
the  powers  of  the  act,  compel  the  plaintiff  to  sell  his  property  to  the  de- 
fendant;  but  if  the  injury  is  less  serious,  the  court  wiU  exercise  its 
discretion  {Holland  v.  Worley,  26  Ch.  D.  578).    Where  the  defendant's 
building  is  completed  before  the  commencement  of  the  action,  damages 
may  be  awarded  by  the  Chancery  Division,  even  where  a  mandatory 
injunction  will  not  be  granted  {Stanley  v.  Shrewsbury,  19  Eq.  616;    City 
of  London  Brewery  v.   Tennant,  9  Ch.  212 ;  differing  from  the  practice 
adopted  in  Durell  v.  Pritchard,  1  Ch.  244 ;  Curriers*  Co.  v.  Corbett,  4  D.  J. 
&  S.  764).    The  comparative  injury  that  would  be  caused  in  point  of  y^ue 
and  damage  to  each  party  by  removing  the  obstruction  must  be  considered 
( National  Co.  v.  Prudeiitial  Co.,  6  Ch.  D.  761) ;  and  where  the  injury  to 
the  plaintiff  was  not  serious,  diamages  were  awarded  {lb,  769 ;  Holland 
V.  Worley,  26  Ch.  D.  587).     Where  mere  had  been  delay  on  the  part  of 
the  plaintiff,  and  there  had  been  also  an  offer  made  by  the  plaintiff  to  sell 
his  propert>'^  to  the  defendant,   damages  in  lieu  of  an  injunction  were 
awarded  {Senior  v.  Pawson,  3  Eq.  330j. 

As  to  the  interference  of  a  court  of  equity  to  restrain  the  erection  of 
additional  buildings  when  a  covenant  to  £hat  effect  had  ceased  to  be 
applicable  according  to  the  spirit  and  intent  of  the  contract,  see  Bedford  y. 
British  Museum,  2  M.  &  K.  552. 

In  Dann  y.  Spurrier  (7  Ves.  235),  the  court  proceeded  upon  the  doctrine 
that  it  will  not  permit  a  man  knowingly,  though  but  passively,  to 
encourage  another  to  lay  out  money  under  an  erroneous  opinion  of  title ; 
and  the  circumstance  oi;  looking  on  is,  in  many  cases,  as  strong  as  using 
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tennsof  encoiiTagement.    This  doctrine  was  applied  in  the  case  of  an    Of  the  Bight 

obetniction  to  light  in  Catching  y,  Bassett  {32  Beav.  101),  a  case  depending    to  Light  and 

on  the  old  law  as  to  alteration.    A  plea  oi  acquiescence  was  held  a  good  ^^' 

defence  on  equitable  grounds  to  an  action  for  damages  for  obstruction  of 

light,  and  a  replication  that  the  acquiescence  took  place  on  the  faith  of 

the  defendant's  false  representations  was  a  good  equitable  answer  to  the 

plea  {Davies  y.  Marshall,  10  C.  B.  N.  S.  697).    An  ini unction  to  restrain 

the  obstruction  of  ancient  lights  was  refused  on  the  ground  of  delay 

{Cooper  y.  Hubbuck,  30  Beav.  160 ;    Cocks  v.  liomaine,  14  L.  T.  390).     As 

to  the  difference  between  the  acquiescence  which  will  justify  the  refusal 

of  an  interlocutory  and  of  a  perpetual  injunction,  see  Johnson  v.  IVyatt, 

2  D.  J.  &  S.  18;  Turner  v.  Mirfield,  34  Beav.  390j.     Where  the  plaintiff 

had  submitted  for  six  years  to  interference  witn  an  ancient  light,  an 

injunction  was  refused  {Gaunt  v.  Fynney,  8  Ch.  8). 

The  opening  of  a  window,  whereby  the  plaintiff's  privacy  is  disturbed,  Privacy, 
is  not  actionable ;  the  only  remedy  is  to  build  upon  the  adjoining  land, 
opposite  the  offensive  window  {Chandler  v.  Thompson,  3  Campb.  80  ;  see 
9  Eep.  58  b;  CoUrell  y.  Griffiths,  4  Esp.  N.  P.  0.  69).  The  intrusion 
upon  a  neighbour's  privacy,  even  by  opening  a  new  wmdow  overlooking 
the  adjoining  property,  is  not  a  ground  for  interference  either  at  law  or 
in  equity  {Turner  v.  Spooner,  1  Dr.  &  Sm.  467 ;  see  also  lie  Peiiny  and 
South  Eastern  R.  Co,,  7  Ell.  &  Bl.  660;  and  the  remafksof  Lord  WeMbury 
ill  Tapling  v.  Jones,  11  H.  L.  G.  290;  and  compare  Roberts  v.  Macord,  1 
M.  &  Bob.  230;  Potts  v.  Smith,  6  Eq.  311;  ante,  p.  11).  An  injunction  Prospect, 
was  refused  where  the  application  proceeded  on  a  particular  right  to  a 
long  enjoyment  of  a  prospect  {A,  G,  v.  Doughty,  2  Ves.  sen.  453 ;  see 
Squire  v.  Campbell,  1  M.  &  G.  459).  So  the  building  of  a  wall  which 
merely  intercepts  the  prospect  of  another,  without  obstructing  his  lights, 
is  not  actionable  {Knowles  v.  Richardson,  1  Mod.  55;  2  Keb.  611,  642). 
A  covenant,  however,  not  to  obstruct  a  prospect  will  be  enforced  in  equity 

Siggott  y.  Stratton,  1  D.  F.  &  J.  33 ;    Western  v.  Macdermott,  2  Gh.  72). 
e  erection  of  a  building  will  not  be  restrained  because  it  injures  the  View  of  shop 
plaintiff  by  obstructing  the  view  of  his  place  of  business  {Smith  v.  Owen,  window. 
35  L.  J.  Gh.  317 ;  £uU  v.  Imperial  Gas  Co,,  2  Gh.  158). 

A  right  to  the  unobstructed  passage  of  air  through  a  window  may  be  Rights  with 
acquired  by  prescription  at  common  law  {Aldred's  Case,  9  Goke,  58 ;  see  regard  to  air. 
Gale  y.  Abbott,  10  W.  R.  748  ;  Dent  v.  Auction  Mart  Co,,  2  Eq.  252). 
The  right  to  the  passage  of  air  through  a  defined  channel  was  acquired 
by  lost  grant  {Bass  v.  Gregory,  25  Q.  B.  D.  4 SI).  And  a  covenant  not  to 
intercept  the  access  of  air  sufficient  for  the  purposes  of  a  slaughter-house 
*  was  implied  from  thirty  years'  user  {Kail  v.  Lichfield  Co,,  43  L.  T.  380). 

'  But  the  court  will  only  interfere  in  special  cases  {City  of  London  Breioery 

I  V.  Tennant,  9  Ch.  221  ;  Baxter  v.  Bower,  33  L.  T.  41).     The  access  of  air 

to  the  chimney  of  a  building  over  the  general  unlimited  surface  of  a 
neighbour  cannot  be  claimed  as  a  natural  right,  or  as  an  easement  by 
prescription  at  common  law,  or  by  lost  grant,  or  under  the  Proscription 
Act  {Bryant  v.  Lefever,  4  G.  P.  D.  172;  see  Harris  v.  De  Pinna,  33  Ch.  Div. 
238  ;  Webb  v.  Bird,  13  G.  B.  N.  S.  841). 

The  owner  of  a  house  has  a  right  at  common  law  to  wholesome  and  Remedies  for 
untainted  air,  unless  the  business  which  creates  a  nuisance  has  been  pollution  of 
carried  on  for  such  a  length  of  time  as  will  raise  a  presumption  of  a  grant  air,  at  law 
from  the  neighbouring  owners  {Elliottson  v.  Feetham,  2  Bing.  N.  C.  134).  and  in  equity. 
Nothing  less  than  a  user  of  twenty  years  will  afford  such  presumption 
{Bliss  V.  Hall,  5  Scott,  600 ;    Crump  v.  Lambert,  3^  Eq.  413).     There  can 
bene  prescription,  however,  to  justify  a  public  nuisance  {A,  G,  v.  Barnsley, 
1874,  W.  N.  37).     An  action  will  lie  for  pollution  of  air  {St,  Helenas  Co, 
V.   Tipping,  11  H.  L.  C.  642).     And  the  pollution  will  be  restrained 
{Tipping  v.  St,  Helen's  Co,,  1  Gh.  66;  Crump  v.  Lambert,  3  Eq.  409 ;  see 
Swainey,  G.  N.  R,  Co,,  12  W.  R.  391). 

What  constitutes  a  nuisance  was  thus  defined  by  Knight-Bruce,  V.-G. :  Nuisance, 
"  Ought  this  inconvenience  to  be  considered  in  fact  as  more  than  fanciful, 
more  than  one  of  mere  delicacy  or  fastidiousness,  as  an  inconvenience 
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100  Prescription. 

Of  the  Bight  materially  interfering  with  the  ordinary  comfort  physically  of  human 

to  Light  and   existence,  not  merely  according  to  elegant  or  dainty  modes  and  habits  of 

Air.  living,  but  according  to  plain  and  sober  and  simple  notions  amoQ^  the 

English  people?"  {Walter  v.  *SW/e,  4  De  G.  &  Sm.  322,  adopted  in  Soltau 

V.  De  Held,  2  Sim.  N.  S.  133,  and  Crump  v.  LamheH,  3  Eq.  413 ;  Bellamy 
V.  Welh,  63  L.  T.  635 ;  see  Jenkins  y.  Jackson,  60  L.  T.  105).  What  would 
be  a  nuisance  in  one  locality  might  not  be  so  in  another  {Sturges  v.  Bridge 
7»an,  11  Ch.  Div.  852). 

Where  a  man,  by  an  act  on  his  own  land,  such  as  burning  bricks, 
causes  so  much  annoyance  to  another  in  the  enjoyment  of  a  neighbouriiig^ 
tenement,  as  to  amount  prima  facie  to  a  cause  of  action,  it  is  no  answer 
that  the  act  was  done  in  a  proper  and  convenient  spot,  and  was  a  reason- 
able use  of  the  land  {Bam/ord  v.  TurrUey,  3  B.  &  S.  66,  overruling  Hole  v, 
Barlowy  4  C.  B.  N.  S.  334).  See  ShotU  Iron  Co,  v.  Inglis,  7  App.  Gas.  528  ; 
Reinhardt  v.  Mentasti,  42  Ch.  D.  685;  Cavey  v.  LedbiUer,  13  C.  B.  N".  S. 
470;  Luscomhe  v.  Steers  15  W.  E.  1191;  and  St  Helen's  Co.  v.  Tipping, 
11  H.  L.  C.  612,  where  Lord  Westhury  distinguishes  the  cases  where 
material  injiuy  is  done  to  property,  and  those  where  personal  discomfort 
is  produced.  An  injunction  was  granted  to  restrain  brick  burnings 
(Beardmore  v.  Tredwell,  3  Giff.  683  ;  Walter  v.  Selfe,  4  De  O.  &  Sm.  315 ; 
Boreham  v.  Hally  1870,  W.  N.  67 ;  Roberts  v.  Clarke,  18  L.  T.  49);  and  the 
emission  of  noxious  vapours  {Imperial  Gas  Co,  v.  Broadbent,  7  H.  I/.  O. 
600).    The  plaintiff  must  prove  damage,  visible,  substantial,  and  actual 

iSalvin  v.  North  Brancepeth  Co,,  9  Ch.  709).  The  fact  of  the  plaintiff 
Laving  come  to  the  nuisance,  does  not  disentitle  him  to  relief  {Tipping 
V.  St,  Helen's  Co,,  1  Ch.  66).  As  to  how  far  the  delicate  nature  of  the 
plaintiff's  trade  can  be  taken  into  consideration,  see  Cooke  v.  Forbes,  6  "Eq. 
166;  Robinson  v.  Kiluert,  41  Ch.  D.  88. 

A  weekly  tenant  can  obtain  an  injunction  {Jones  v.  Chappell,  20  Eq. 
539),  and  tenants  were  added  as  co-plaintiffs  by  amendment  at  the  time 
{House  Property  Co,  v.  //.  P,  Horsenail  Co,,  29  Ch.  D.  190).  As  to  liability 
of  occupiers,  see  White  v.  Jameson,  18  Eq.  303 ;  Broder  v.  Saillard,  2  Ch. 
D.  692 ;  Jenkins  v.  Jackson,  60  L.  T.  105.  As  to  joining  as  co-plaintiffs 
the  occupiers  of  several  houses  affected  by  the  nuisance,  see  Truman  v. 
L,  B,  &  S,  C,  R,  Co,,  29  Ch.  Div.  89;  Umfrevilh  v.  Johnson,  10  Ch.  680; 
Hudson  V.  Maddison,  12  Sim.  416. 
Acquiescenoe.  Acquiescence  in  the  erection  of  noxious  works  while  they  produce  little 
injury  does  not  warrant  the  subsequent  extension  of  them  to  an  extent 
productive  of  great  damage  (Bankart  v.  Houghton,  27  Beav.  426).  See 
also,  as  to  the  effect  of  acquiescence  in  such  a  case,  Williams  v.  Jersey, 
Cr.  &  Phil.  91;  SaviU  v.  Kilner,  26  L.  T.  276;  Sanders  v.  Manley,  1878, 
W.N.  181. 
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I.  Limitation  of  time  for  the  recovery  of  land  or  rent,  3  ife  4  Will.  4,  c.  27. 

1.  3  <fr  4  Will.  4,  c.  27,  s.  1,  Interpretation  clause, 

2.  Period  of  limitation  fixed ^  and  when  right  fird  accrues,  bb,  2 — 15. 

3.  Savings  in  case  of  disabilities,  ss.  16 — 19. 

4.  Concurrent  rights,  s.  20. 

5.  Operation  of  the  statute  in  case  of  estates  tail,  ss.  21 — 23. 

6.  Limitation  of  time  as  to  suits  in  equity,  ss.  24 — 27. 

7.  Limitation  of  time  between  mortgagor  and  mortgagee,  s.  28. 

8.  Limitation  of  time  as  to  church  property  and  advowsons,  ss,  29 — 33. 

9.  Final  extinction  of  right,  s.  34. 

10.  Abolition  of  real  and  mixed  actions,  cfrc,  ss.  36 — 39. 

11.  Limits  of  act,  ss.  43,  44. 

H.  Limitation  of  time  for  the  recovery  of  money  charged  on  land,  legacies, 

arrears  of  dower,  rent  and  interest,  3  <fc  4  Will.  4,  c.  27,  ss.  40 — 42. 
I.  &  n.  Further  limitation,  37  &  38  Vict.  c.  57. 
HI.   Of  the  limitation  of  actions  by  or  against  executors  in  respect  of  injuries 

to  property,  and  of  the  limitation  of  actions  on  specialties,  3  <fc  4 

Will.  4,  c.  42,  ss.  2—7. 
rV.    Of  the  limitation  of  actions  on  simple  contract,  21  Jac.  1,  c.  16;  9 

Geo.  4,  c.  14 ;  \9  &  20  Vict.  c.  97,  ss.  9—17. 
V.   Limitation  of  time  in  actions  against  trustees,  51  (€;  52  Vict,  c.  59, 

ss.  I,  8,  12. 
VI.    Courts  of  equity  and  the  Statutes  of  Limitation, 


I.  Limitation  of  time  for  the  recovery  of  land  or  rent. 

3  &  4  William  IV.  cap.  27. — "-4»  Act  for  the  Limitation  of 
Actions  and  Suits  relating  to  Heal  Prope7'ti/j  and  for  simpli' 
fying  the  Remedies  for  trying  the  Rights  thereto. ^^ 

[24th  July,  1833.] 

1.  Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men-  8  &  4  Will  4, 
tioned,  which  in  their  ordinary  signification  have  a  more  con-     ^'  ^'  '*  ^' 
fined  or  a  different  meaning,  shall  in  this  act,  except  where  the  Meaning  of 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude  *J|®  words  m 
such  construction,  be  interpreted  as  follows;   (that  is  to  say,) 
the  word " land '' (a)  shall  extend  to  manors,  messuages,  and  "Land." 
all  other  corporeal  hereditaments  whatsoever  (^),  and  also  to 
tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole)  (c),   and    also  to   any  share,  estate  or 
interest  in  them  or  any  of  them,  whether  the  same  shall  be  a 
freehold  or  chattel  interest  (c?),  and  whether  freehold  or  copy- 
hold, or  held  according  to  any  other  tenure ;   and  the  word 


102 


Limitation  of  Actions  and  Suits. 


8  ft  4  wm.  4, 

0.  27,  s.  1. 

''Rent." 


PersoQ 
through 
whom  another 
claims. 


"  Person." 

Kumhcr  and 
gender. 


Construction 
of  statutes  of 
limitation 
g^erally. 


Subjects  not 
included  in 
this  act. 


Tiihee. 


"rent"  shall  extend  to  all  heriot8(«),  and  to  all  services  and 
suits  for  which  a  distress  may  be  made  (/),  and  to  all  annui- 
ties and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  (g)  (except  moduses  or  compositions  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole) ;  and  the  per- 
son through  whom  another  person  is  said  to  claim  shall  mean 
any  person  by,  through  or  under  or  by  the  act  of  whom,  the 
person  so  claiming  became  entitled  to  the  estate  or  interest 
claimed,  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England, 
tenant  in  dower,  successor,  special  or  general  occupant,  exe- 
cutor, administrator,  legatee,  husband,  assignee,  appointee,  de- 
visee or  otherwise,  and  also  any  person  who  was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some 
person  through  whom  he  claims,  became  entitled  as  lord  by 
escheat  (h) ;  and  the  word  "  person "  shall  extend  to  a  body- 
politic,  corporate  or  collegiate,  and  to  a  class  of  creditors  or 
other  persons,  as  well  as  an  individual  (/) ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person  or  thing ;  and 
every  word  importing  the  masculine  gender  only  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male. 

The  object  of  all  statutes  of  limitation  is  to  prevent  claims  at  great  dis- 
tances of  time  when  evidences  are  lost,  and  in  all  well-regulated  countries 
the  question  of  possession  is  held  to  be  an  important  point  of  policy 

Sundee  Harbour  v.  Dougall,  1  Macq.  H.  L.  0.  321,  perHtoxa  St  Leonards), 
e  several  statutes  of  limitations  being  all  in  pari  mater  id  ou^ht  to  re- 
ceive an  uniform  construction  notwiSistanding  a  slight  variation  in 
phrase,  the  object  and  intention  being  the  same  {Murray  v.  East  India 
Co.y  6  B.  &  Aid.  206,  215,  per  Ahhotty  0.  J.)  All  these  acts  being,  as  they 
were  emphatically  termed  by  Lord  Kenyon,  statutes  of  repose,  are  to  bo 
liberally  and  beneficially  expounded  {Per  Dallas ^  C.  J.,  in  Toleon  v.  Kaye, 
6  Moore,  558  ;  3  Bro.  &  B.  217^.  See  the  maxims  **  Interest  reipuhlicce  ut 
sit  finis  litium"  (Broom's  Legal  Maxims,  328,  6th  ed.)  and  **  Viyilantihtis 
non  dormientibuB  jura  aubveriiunt^^  (Broom,  844,  6th  ed.) 

(a)  Turnpike  tolls  are  not  within  this  act ;  and  consequently  more  than 
six  years'  arrears  of  interest  may  be  recovered  on  a  mortgage  of  tiumpike 
tolls  notwithstanding  the  42nd  section  of  the  act,  a  share  oi  the  tolls  of  a 
turnpike  road  not  coming  within  the  meaning  of  the  word  la7id  as  defined 
by  the  first  section  of  this  act  {MeUish  v.  Brooks^  3  Beav.  22).  But  quar- 
ries and  limestone  land  do  come  within  that  word  (3  li.  L.  E,  621).  The 
limitation  proscribed  by  the  3  &  4  Will.  4,  c.  27,  did  not  apply  to  an 
action  on  a  collateral  covenant  for  payment  of  a  rent  charged  on  land,  and 
the  covenantee  mi^ht  recover  damages  for  the  broach  of  that  covenant, 
notwithstanding  his  right  to  recover  the  rent- charge  was  barred  by  this 
statute  {Manning  v.  Phelps,  10  Exch.  59).  See  now  as  to  this,  37  &  38 
Vict.  c.  57,  s.  8)  post,  p.  198. 

The  word  ''  rent"  has  an  ambiguous  meaning,  being  either  the  estate  in 
the  rent  or  the  rent  reserved  under  a  lease.  It  has  been  confined  in  sect.  2 
to  the  former  meaning  alone,  so  that  a  mere  non-receipt  of  rent  under  a 
lease  for  more  than  the  statutory  period  did  not  deprive  the  lessor  of  his 
right  to  rent  under  the  lease  {Grant  v.  Ellis,  9  M.  &  W.  113 ;  Irish  Land 
Commission  v.  Grant,  10  App.  Cas.  26).  Lord  St.  Le^iiards  said,  rent,  in 
the  sense  in  which  it  is  spoken  of  in  the  second  section,  means  rent  of 
inheritence,  and  it  does  not  mean  rent  reserved  by  lease  for  example,  or 
rent  in  the  common  and  customary  form  of  a  render  for  property  {Ely  v. 
Bliss,  2  D.  M.  &  G.  472). 

The  word  **  tithes,"  like  rent,  has  an  ambiguous  meaning,  signilyiBg 
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either  the  estate  in  the  tithes  or  the  chattel  itself,  the  fruits  of  the  estate.  8  4  4  Will.  4, 
Tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary  corpora-  o.  27,  •.  1. 
tion  sole),  are  included  in  the  word  "land,"  which  in  its  proper  sense  " 
applies  only  to  cases  in  which  there  are  two  parties,  each  claiming  an 
estate  in  the  land  adverse  to  each  other.  It  nas  been  hold,  t^t  the 
statute  does  not  preyent  the  tithe-owuor  from  recorering  tithes  as  chattels 
from,  the  occupier,  although  none  had  been  set  out  for  twenty  years,  but 
that  tiie  operation  of  the  statute  is  confined  to  cases  where  there  are  two 
parties,  each  claiming  an  adverse  estate  in  the  tithes.  Therefore  a  person 
who  has  received  no  tithes  for  the  statutorj'  period  cannot  recover  the 
possession  of  them  from  another,  who  has  for  the  same  period  received 
those  tithes  from  the  terre-tenant  {Ely  v.  Cashy  15  M.  &  W.  617 ;  Eli/  v. 
Bliss,  6  Beav.  574;  2  D.  M.  &  Qt.  459;  see  Shannon  v.  Flodder,  2  Brady, 
Adair  &  Moore,  223,  n.)  The  effect  of  time  as  between  tithe-owner  and 
occupier  is  determined  by  2  &  3  Will.  4,  c.  100  (See  Salkeld  v.  Johnston,  1 
Mac.  &  G.  242,  where  iJord  CottenJiam  expressed  his  opinion  that  under 
that  act  the  proof  of  the  enjoyment  of  the  discharge  claimed  for  the  pre- 
scribed time  is  a  sufficient  answer  to  a  demand  for  tithes :  see  2  Ex.  256 ; 
2  C.  B.  749).  The  cases  on  the  construction  of  that  act  are  collected, 
Shelford  on  Tithes,  391—398,  3rd  ed.,  and  Suppfemont,  47 — 86  ;  and  see 
Leach's  Tithe  Acts,  5th  ed.  Payments  imposed  in  London  by  37  Hen.  8, 
c.  12,  are  not  within  that  act  {Payne  v.  Esdaile,  13  App.  Cas.  613). 

Tithes,  moduses  or  compositions,  belonging  to  a  spiritual  or  eleemos5mary 
corporation  sole,  are  excepted  from  the  operation  of  3  &  4  Will.  4,  c.  27. 
The  time  for  recovering  lands  belonging  to  such  a  corporation  is  pre- 
scribed by  3  &  4  Will.  4,  c.  27,  s.  29,  post. 

Tithe  rent-charge  not  belonging  to  a  spiritual  or  eleemosynary  corpora-  Tithe  rent- 
tion  sole  is  within  the  meaning  of  the  word  *'rent"  in  sect.  2,  and  the  charge, 
right  thereto  will  be  extinguished  by  non-payment  for  the  statutory  period 
{Irish  Land  Commission  v.  Grants  10  App.  Cas.  14).  In  the  case  of  a  tithe 
rent-charge  belonging  to  a  spiritual  corporation  sole,  and  which  arose 
under  the  Irish  Tithe  Commutation  Act  (1  &  2  Vict.  c.  109),  the  House  of 
Lords  held  on  the  construction  of  the  last-mentioned  act  that  it  was  not  a 
** composition"  within  the  meaning  of  sect.  1  of  3  &  4  Will.  4,  c.  27,  s.  1, 
and  accordingly  fell  within  the  general  operation  of  the  act  {Irish  Land 
Commission  Y.  Urani,  10  App.  Cas.  14). 

As  to  the  recovery  of  arrears  of  tithes  and  tithe  rent-charge,  see  note  to  Arrears  of 
sect.  42,  post.  tithes  and 

{h)  Hereditament  is  a  very  comprehensive  term,  including  whatever  tithe  rent- 
may  be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or  mixed  charge. 
(Co.  Litt.  6  a;  3  Ee^.  2;  Shep.  Touch.  91).     kereditavienis  are  of  two  Heredita- 
sorts  ;  corporeal,  consisting  wholly  of  substantial  and  permanent  objects;  ments. 
all  of  which  may  be  comprehended  under  the  general  denomination  of 
land    (Co.  Litt.  4;    2  Bl.  Com.  17);  and  incorporeal,  which  are  rights 
issuing  out  of  a  thing  corporate  (whether  real  or  personal)  or  concerning, 
or  axmexed  to,  or  exercisable  within  the  same  {lb.  20).     Many  of  the 
latter  are  not  within  this  act,  but  the  periods  of  limitation  for  several 
incorporeal  rights  are  prescribed  by  the  stat.  2  &  3  Will.  4,  c.  71  {ante, 
pp.- 1—21). 

(c)  Spiritual  corporations  are  those  of  which  not  only  the  members  DifiFerent 
composing  it  are  spiritual  persons,  but  of  which  the  object  of  the  institu-  kinds  of  oor- 
tion  is  a£o  spiritual,  such  as  bishops,  some  deans,  and  prebendaries,  all  porations. 
archdeacons,  parsons,  and  vicars,  which  are  sole  corporations ;  deans  and 
chapters  at  present,  and  formerly  prior  and  convent,  abbot  and  monks, 
and  the  like,  bodies  aggregate  (Co.  Litt.  150  a;  1  Bl.  Com.  471 ;  1  Kyd 
on  Corporations,  22). 

Eleemosynary  corporations  are  such  as  are  constituted  for  the  perpetual 
distribution  of  the  free-alms  or  bounty  of  the  founder  of  them  to  such 
persons  as  he  has  directed  (1  Bl.  Com.  471).  These  are  of  two  general 
aescriptions ;  hospitals  for  the  maintenance  and  relief  of  poor  and  im- 
potent persons,  and  colleges  for  the  promotion  of  learning,  and  the 
support  of  persons  engaged  in  literary  pursuits,  of  which  tne  greater 
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8  ft  4  Will.  4,  number  axo  witliin  the  universities,  and  form  oomponent  parts  of  these 
c.  27,  i.  1.     larger  corporations ;  and  others  are  out  of  the  universities,  and  not  neces- 

'  sanly  connected  with  them.    Between  hospitals  having  a  common  seal, 

and  colleges  in  the  imiversities  or  out  of  them,  there  is  no  difference  in 
legal  consideration,  the  difference  is  only  in  degree;  for  where  in  an 
hospital  the  master  and  poor  are  incorporated,  it  is  a  coUege  having^  a 
common  seal  by  which  it  acts,  although  it  have  not  the  name  of  a  college 
{Per  Bolt f  Skinn.  484).  There  are  many  hospitals  not  incorporated  m. 
which  the  succession  is  kept  up  by  trustees  (10  Rep.  31,  35).  There  are 
other  corporations  which  may  be  classed  unaer  the  head  of  tUemosynary^ 
as  their  object  is,  by  means  of  trustees  or  ^vemors  incorporated,  to  caxry 
into  execution  some  public  charity ;  such  is  the  corporation  created  in  tlie 
reign  of  Queen  Anno,  imder  the  name  of  **The  Governors  of  the  Bounty 
of  Uueen  Anne,  for  the  Augmentation  of  the  Maintenance  of  the  Poor 
Clergy"  (2  Anne,  c.  11 ;  6  Anne,  c.  24;  6  Anne,  c.  27 ;  1  Geo.  1,  stat.  2, 
c.  10;  3  Geo.  1,  c.  20).  And  such  are  many  corporations  of  trustees  or 
governors  of  free  schools  (See  1  Kyd  on  Corporations,  25 — 27).  All  these 
eleemosynaiy  corporations  are,  strictljr  speakmg,  lay  and  not  ecclesiastical, 
even  though  composed  of  ecclesiastical  persons  (1  Ld.  Eaym.  6),  and 
although  they,  in  some  things,  partake  of  the  nature,  privileges  and 
restrictions  of  ecclesiastical  bodies  (1  Bl.  Com.  471).  Each  university  of 
Oxford  and  Cambridge  is  a  lay  corporation  and  not  eleemosynary,  as 
particular  colleges  are,  although  some  salaries  are  attached  to  some  of 
their  officers  (R,  v.  Cambridge^  3  Burr.  1652 ;  see  Shelf ord  on  the  Law  of 
Mortmain  and  Charities,  8 — 34  ;  Tudor's  Charitable  Trusts,  3rd  ed.) 

Corporations  aggregate  consist  of  many  persons,  of  which  kind  are  the 
mayor  and  commonalty  of  a  city,  the  head  and  fellows  of  a  college,  the 
master  and  brethren  of  an  hospital,  the  dean  and  chapter  of  a  camedral 
church  (10  Rep.  29  b;  11  Eep.  69  b). 

Corporations  «o/e  consist  of  one  person  only  and  his  successors,  in  some 
particular  station,  who  are  incorporated  by  law,  in  order  to  give  them 
some  legal  capacities  and  advantages,  particularly  that  of  per]petiiity, 
which  in  their  natural  persons  they  could  not  have  had.  In  this  sense 
the  king  is  a  corporation  sole  (Co.  Litt.  43).  So  are  archbishops,  bishops, 
deauB  and  prebendaries,  distinct  from  their  several  chapters;  and  so  is 
every  parson  and  vicar  (10  Rep.  29  b ;  Wood's  Inst.  109 ;  1  Bl.  Com.  470 ; 
1  Kyd  on  Corporations,  20).  Corporations  are  as  liable  to  the  operation 
of  prescription  as  private  persons  (Dundee  v.  Dougall,  1  Macq.  H.  L.  0. 
317). 

(d)  The  term  freehold^  as  denoting  an  estate  of  a  given  quantity,  or 
rather  of  a  peculiar  quality y  is  opposed  to  the  term  chattel  (Co.  Litt.  43  b; 
1  Bun*.  108).     An  estate  of  freehold  may  be  defined  to  be  "an  estate  in 
possession,  remainder,  or  reversion,  in  corporeal  or  incorporeal  heredita- 
ments, held  for  life,  or  some  uncertain  interest,  created  by  will,  or  some 
other  mode  of  conveyance,  capable  of  transferring  an  estate  of  freehold, 
which  may  last  the  life  of  the  devisee  or  grantee,  or  of  some  other  per- 
son "  (Watk.  on  Conv.  by  Morlcy  and  Cooto,  63 ;  Prest.  on  Estates,  200  — 
203 ;  see  observations  on  an  Estate  of  Freehold,  by  Manning,  2  Jur,  459). 
All  interests  in  land  for  a  shorter  period  than  a  life,  or,  more  properly 
speaking,  all  interests  for  a  definite  space  of  time,  measured  by  years, 
months,  or  days,  are  deemed  chattel  interests  (1  Prest.  on  Estates,  203), 
which  may  subsist  in  both  corporeal  and  incorporeal  hereditaments  (Noy*s 
Maxims,  by  Bythewood,  142,  357 ;  Bac.  Abr.  Executors  (H.  3)).   Chattels 
real  are  such  as  concern  the  realty,  as  terms  for  years  m  land,  the  next 
presentation   to  a  church  (Dyer,   135  a),  estates  by  statute-merchant, 
statute-staple,  elegit,  or  the  like  (Co.  Litt.  118  b).     By  the  common  law 
no  estate  of  inheritance  or  freenold  is  comprehended  under  the  word 
chattels. 

(e)  Heriot  is  defined  to  be  the  best  beast,  or  other  thing,  due  to  the  lord 
on  the  death  or  alienation  of  his  tenant.  Heriots  are  usually  divided  into 
two  sorts,  heriot  service y  and  heriot  c^iMom,  The  former  are  such  as  are 
due  upon  a  special  reservation  in  a  grant  or  lease  of  lands  ( Lanyon  v.  Came, 
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2  Saund.  166) ;  the  latter  depend  merely  upon  immemorial  usage  and  8  4  4  Will.  4, 
custom  (Co.  Cop.  8.  24).    Heriot  service  may  be  recovered  either  by  seizure     c  27, 1. 1. 

(Plowd.  96;  Cro.  Eliz.  589;  1  And.  298;  Gouldsb.  191;  1  Salk.  358;  1  

Show.  81 ;  Willes,  192),  or  by  distress  within  the  manor  (Plowd.  96  a; 

Cro.  Car.  260;  Bro.  Har.  2;    Kich.  133  b;  3  Bl.  Comm.  15;  Gilbert's 

Distresses,  10,  11).    Any  goods  belonging  to  another,  found  upon  the 

lands  charged  with  heriot  service,  may  be  distrained  TBro.  liar.  6 ;  Cro. 

Car.  260 ;  Austin  v.  Bennet,  1  Salk.  356).    A  heriot  aue  by  the  cuaUym  Heriot 

of  a  manor  maybe  payable  on  the  death  of  every  tenant  of  an  estate  of  in-  onstom. 

heritanoe,  or  for  life  or  years  (21  Hen.  7, 13,  &  15 ;  Keilw.  80;  Bro.  Har.  5), 

or  at  will  {Hix  v.  Gardiner,  2  Bulstr.  196).    Ajs  the  property  of  it  vests 

immediatelv  in  the  lord  on  the  death  or  alienation  of  the  tenant,  the  lord 

may  seize  the  identical  thing,  though  he  cannot  distrain  any  other  chattel 

for  it  (Cro.  Eliz.  590 ;  Keilw.  82  a,  84  b,  167  a ;  Br.  Har.  2,  6,  7 ;  Parker 

V.  OagCy  1  Show.  81).    The  property  in  any  particular  beast  wiU  not  vest 

in  the  lord  before  selection  of  it  {Ahington  v.  Lipscomb,  1  Q.  B.  776 ;  see 

Stat.  4  &  5  Vict.  c.  35;  6  &  7  Vict.  c.  23;  15  &  16  Vict.  c.  51 ;  21  &  22 

Vict.  c.  94,  providing  for  the  commutation  of  manorial  rights  in  respect 

of  copyholds.     See  further  as  to  heriots,  Shelford  on  Copyholds  and  the 

Supplement  thereto,  pp.  119 — 133;  2  Watk.  on  Cop.  c.  6;  2  Saund.  Eep. 

168,  n. ;  Cruise,  Dig.  tit.  X.,  c.  4,  ss.  49-63 ;  Com.  Dig.  Copyhold  (K.  18), 

(K.  27);  Scriven  on  Cop.  210—224,  6th  ed. ;  Croome  y.  Guise,  4  Bing. 

N.  C.  148).     A  heriot  may  be  due  by  custom  on  the  death  of  a  tenant  m 

respect  of  a  tenement  of  free  lands  held  in  fee  simple  of  a  manor  {Damarell 

V.  Frotheroe,  10  Q.  B.  20). 

In  a  case  of  heriot  service,  where  a  manor  had  been  settled,  it  was  held 
that  the  right  of  the  remainderman  to  seize  a  heriot  in  1847  (he  being  then 
entitled  in  possession)  was  not  barred  by  sects.  2  and  3,  owing  to  the  non- 
payment of  a  heriot  to  the  tenant  for  life  in  1824  {Chichester  v.  Hall,  17 
L.  T.  (O.  S.)  121).  In  Lord  Zouchy,  Dalbiac  (L.  E.  10  Ex.  172),  a  case  of 
heriot  custom,  where  it  was  admitted  that  more  than  twenty  years  before 
the  heriot  the  subject  matter  of  the  action  became  due,  a  previous  heriot 
had  become  due  which  the  lord  had  not  seized,  the  lord's  right  of  seizure 
was  not  barred  imder  this  statute.  Opinions  were  expressed  that  neither 
heriot  custom  nor  heriot  service  were  within  sects.  2  and  3  {lb,  182) ;  and 
that  if  rent  did  anywhere  in  the  statute  include  heriots,  it  might  be  in 
sect.  42  (p.  179).  Bramwell,  B.,  doubted  whether  it  was  the  general  in- 
tention of  the  statute  to  bar  not  merely  the  right  to  a  particular  heriot, 
but  the  title  generally  (See  the  relation  of  the  statute  to  neriots  discussed 
in  Owen  v.  De  Beauvoir,  16  M.  &  W.  666 ;  De  Beauvoir  v.  Owen^  5  Exch. 
166 ;  Darb.  &  Bos.  Stat.  Lim.  208,  224). 

In  the  absence  of  evidence  adverse  to  the  rights  of  the  lord  of  a  manor,  Negligence 
the  court  will  not  presume  the  enfranchisement  of  land  shown  to  have  in  exacting 
been  copyhold  more  than  a  century  ago,  from  mere  negligence  by  the  lords  acknowledg- 
in  exacting  the  small  acknowledgments  for  fines,  &c.,  which  were  then  ™ents  for 
commuted.     Wood,  V.-C,  said  it  was  not  a  case  to  which  any  statute  of  ^^^' 
limitations  applied  {Turnery,  West  Bromwich  Union,  9  W.  K.  155;  see 
also  as  to  these  presumptions,  Chichester  v.  Hall,  17  L.  T.  (O.  S.)  121). 

(/)  A  rent  {reditus)  is  properly  a  sum  of  money,  or  other  thing  to  be  Different 
rendered  periodically,  in  consequence  of  an  express  reservation  in  a  grant  kinds  of  rents, 
or  demise  of  lands  or  tenements,  the  reversion  of  which  is  in  the  grantor  or 
person  demising  (2  Bl.  Comm.  31 ;  Gilb.  on  Rents,  9,  &c.)     There  are 
at  common  law  three  sorts  of  rents :  rent-service,  rent-charge,  and  rent- 
seek  (Litt.  s.  213).     Rent-service  is  so  called  because  it  hath  some  corporeal  Bent-service, 
service  incident  to  it,  as  at  least  fealty  or  the  tenant's  feodal  oath  of 
fidelity  (Co.  Litt.  142).    And  for  these,  in  case  they  be  in  arrear,  the 
lord  may  distrain  of  common  right,  without  reserving  any  special  power 
of  distress ;  provided  he  hath  in  himself  the  reversion  or  future  estate  of 
the  lands,  after  the  lease  or  particular  estate  of  the  lessee  or  grantee  is 
expired  (Litt.  s.  215),    A  rent-charge  is  where  the  owner  of  the  rent  hath  Rent- charge, 
no  future  interest  or  reversion  expectant  in  the  land ;  as  where  a  man  by 
deed  maketh  over  to  oUiers  his  whole  estate  in  fee-simple,  with  a  certain 
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rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or  clause  of  dis- 
tress if  the  rent  be  in  arrear.  In  this  case  the  land  is  liable  to  distress, 
not  of  common  right,  but  by  virtue  of  the  clause  in  the  deed,  and  there- 
fore it  is  called  a  rent-cAar^e,  because  in  this  manner  the  land  is  charged 
with  a  distress  for  the  payment  of  it  (Co.  Litt.  143).  A  rent  for  equality 
of  partition  is  not  a  rent-service  but  a  rent-charge  of  common  right,  and 
may  be  distrained  for  TLitt.  s.  253).  Eent-«ec^  {reditus  aiccusY  or  barren 
rent,  is,  in  effect,  nothing  more  than  a  rent  reserved  by  deed,  but  without 
any  clause  of  distress  (2  Bl.  Comm.  42 ;  see  Dodds  v.  Thompson,  L.  R.  1 
C.  r,  133).  Either  a  rent-service  disconnected  from  the  reversion  [Arda  v. 
Watkin,  Cro.  Eliz.  637,  651\  or  a  rent-charge  may  bo  divided  by  will  or 
by  deed,  operating  imder  tne  Statute  of  Uses,  so  as  to  make  the  tenant 
hable  without  attornment  to  several  distresses  by  the  devisees  or  cestuis 
que  use.  It  seems  that  since  the  stat.  4  Anne,  c.  16,  s.  9,  a  rent-charge 
may  be  so  divided  by  a  conveyance  of  any  kind  {Bivis  v.  Watson,  6  M.  & 
W.  255 ;  see  Colhome  v.  Wright,  2  Lev.  239]. 

There  are  also  other  species  of  rents,  whicn  are  reducible  to  these  three. 
Bents  of  assize  are  the  certain  established  rents  of  the  freeholders  and 
ancient  copyholders  of  a  manor  (2  Inst.  19),  which  cannot  be  departed  from 
or  varied.  Those  of  the  freeholders  are  frequently  called  chiff  rents 
(reditus  capitales) ;  and  both  sorts  are  indifferently  denominated  quit-rents 
[quieti  reditus) i  because  thereby  the  tenant  goes  quit  and  free  of  all  other 
services.  A  fee- farm  rent  is  a  rent- charge  issuing  out  of  an  estate  in  fee, 
of  at  least  one-fourth  of  the  value  of  the  lands  at  the  time  of  its  reserva- 
tion (Co.  Litt.  143;  see  Bradbury  y,  Wright,  Dougl.  627,  n.  1).  These 
are  the  general  divisions  of  rent ;  but  the  difference  between  them  (in  re- 
spect of  the  remedy  for  recovering)  is  now  abolished. 

By  stat.  4  Geo.  2,  c.  28,  s.  5,  the  same  remedy  was  given  by  distress, 
and  by  impounding  and  selling  the  same,  in  cases  of  rents-seek,  rents  of 
assize,  and  chief -rents,  which  had  been  duly  answered  or  paid  for  the  space 
of  three  years  within  the  space  of  twenty  years  before  the  first  day  of  that 
session  of  parliament  (January  21,  1731),  or  which  should  be  thereafter 
created,  as  in  case  of  rent  reserved  upon  lease.  As  to  this  section,  it  was 
held  that,  unless  the  case  was  brought  within  it,  a  rent-seek  could  not  be 
recovered  by  distress  (^radfcury  v.  Wright,  Dougl.  627).  It  was  not,  how- 
ever, necessary  that  the  three  years  mentioned  in  the  statute  should  be 
continuous ;  it  was  sufficient  if,  for  the  space  of  three  whole  years  within 
twenty  years  before  the  passing  of  the  act,  the  rent  was  paid,  though 
those  years  might  not  be  consecutive  [Musgrave  v.  Emerson,  10  Q.  B.  326). 
A  rent- charge  granted  by  deed  containing  no  power  of  distress  is  within 
the  section  {Dodds  v.  Thompson,  L.  R.  1  C.  P.  133). 

Now  by  Conv.  Act,  1881,  s.  44,  post,  where  an  annual  sum  is,  by  an 
instrument  coming  into  operation  after  December  31,  1881,  charged  on 
land  or  the  income  thereof,  whether  by  way  of  rent-charge  or  otherwise, 
and  which  annual  sum  is  not  a  rent  incident  to  a  reversion,  such  annual 
sum  can  be  recovered  by  means  of  (1)  a  distress,  (2)  an  entry,  (3)  a  demise 
of  the  land  charged. 

As  a  general  rule,  a  person  who  has  parted  with  the  reversion  cannot 
distrain  {Parmenter  v.  Webber,  8  Taunt.  593 ;  Langford  v.  Selmes,  3  K.  & 
J.  226 ;  see  as  to  a  mortgage,  Trent  v.  ffutit,  9  Exch.  14).  If  a  lessee 
make  an  underlease  of  his  whole  term,  that  amounts  to  an  assignment 
{Beardman  v.  Wihon,  L.  R.  4  C.  P.  57;  Ihjdey,  Harcfew,  3  Ex.  D.  83)  ; 

and  if  rent  be  reserved,  the  assignor  cannot  distrain  ( v.  Cooper,  2 

Wils.  375).  Under  certain  circumstances,  however,  the  rent  reserved  may 
amount  to  a  rent-charge  (See  Williams  v.  Ilayward,  1  E.  &  E.  1040),  to 
which  apparently  4  Geo.  2,  c.  28,  s.  5,  would  apply. 

It  was  said  by  Patteson,  J,,  that  the  language  of  the  first  section  of  this 
act  cannot  limit  the  sense  of  the  term  rent.  An  interpretation  clause  docs 
not  restrain  the  meaning  (7  Q.  B,  979).  Where  a  tenant  holds  premises 
by  the  ser^dce  of  cleaning  the  parish  church,  without  any  pecuniary 
render,  such  service  is  a  "rent"  for  which  a  distress  may  be  made,  within 
the  meaning  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  ss.  1,  8  {Doe  v. 
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Benham,  7  Q,  B.  976,  981).    So  the  service  (under  the  like  circumstances)  8  &  4  Will.  4, 

of  ringing  the  church  hell  at  stated  hours  from  Michaelmas  to  Christmas     o.  27, 1. 1. 

(Doe  V.  Bmham,  7  Q.  B.  976,  983).    It  is  laid  down  in  Co.  Litt.  142  a,   

that  **  rent  may  as  well  be  in  delivery  of  hens,  capons,  roses;  spurs,  bows, 

shafts,  horses,  hawks,  pepper,  comine,  wheat,  or  other  profit  tnat  lieth  in 

render,  office,  attendance,  and  such  like,  as  in  payment  of  money ;  "  and 

that  for  these  things  there  may  be  a  distress.     So  in  Co.  Litt.  96  a,  it  is 

said,  **  A  man  may  hold  of  his  lord  to  shear  all  the  sheep  depasturing 

within  the  lord's  manor ;  and  this  is  certain  enough,  albeit  the  lord  hath 

sometime  a  greater  number  and  sometime  a  lesser  number  there;  and  yet 

this  unceriamty  being  referred  to  the  manor,  which  is  certain,  the  lord 

may  distrain  for  this  uncertainty."  So  in  Litt.  s.  137,  it  is  laid  down, 
that  if  land  be  holden  by  the  service  of  singing  a  mass  ove^  Friday,  the 
lord  may  distrain  for  not  doing  it  {Doe  v.  Benham,  7  Q.  la,  982).  The 
keeping^  up  of  a  grindstone  upon  land  for  the  convenience  of  the  parish, 
•was  held  not  rent,  or  **  profits  of  land  "  within  the  third  section  of  the  act 
{Doe  V.  Hinde,  2  M.  &  Bob.  441 ;  Doe  v.  Benham,!  Q.  B.  978). 

By  stat.  3  &  4  Will.  4,  c.  42,  ss.  37,  38,  the  executors  or  administrators  Right  of 
of  any  lessor  or  landlord  may  distrain  upon  the  lands  demised  for  any  exeoutors  to 
term,  or  at  will,  for  the  arrearages  due  to  such  lessor  or  landlord  in  his  distrain, 
lifetime,  in  like  manner  as  such  lessor  or  landlord  might  have  done  in  his 
lifetime  (sect.  37).     And  such  arrearages  may  be  distrained  for  after  the  Distress  after 
determination  of  such  term  or  lease  at  will,  in  the  same  manner  as  if  such  end  of  term, 
term  or  lease  had  not  been  ended  or  determined:  provided  such  distress  be 
made  within  the  space  of  six  calendar  months  after  the  determination  of 
such  term  or  lease,  and  during  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  became  due ;  and  all  powers  and  provi- 
sions in  the  several  statutes,  made  relating  to  distresses  lor  rent,  are  made 
applicable  to  the  distresses  so  made  as  aforesaid  (sect.  38).   See  before  that 
act,  Frescott  v.  Boucher,  3  B.  &  Ad.  849. 

Since  stat.  8  Ann.  c.  18,  s,  6,  rent  accruing  before  the  expiiation  of  a 
tenancy  can  be  distrained  for  within  six  montihs  after  the  tenancy  expires, 
and  while  the  tenant  continues  in  occupation.  See  before  that  act,  Williama 
V.  Stiven  (9  Q.  B.  14). 

It  has  been  decided,  that  a  distress  may  be  taken  for  arrears  of  a  rent-  Right  to 
charge  created  by  wiU,  although  the  testator  does  not  in  terms  give  a  distrain  for 
power  to  distrain,  such  power  being  a  consequence  drawn  by  law  from  annuity  given 
the  rentcharee  {Rodham  v.  Berry ,  Watk.  Conv.  by  Cov.  243,  n.  (a)).     So  hy  will, 
in  the  case  of  annuities  charged  on  land  by  wills  containing  no  power  of 
distress,  the  annuitant  can  distrain  under  4  Geo.  2,  c.  28,  s.  5  {Buttery  v. 
Robinson  J  3  Bing.  392 ;  Roper  v.  Roper,  3  Ch.  D.  720)  ;  and  a  receiver  will 
not  be  appointed  {Sollory  v.  Leaver,  9  Eq .  22) ;  except,  perhaps,  where  the 
rents  are  not  sufficient,  or  the  annuity  has  been  long  in  arrear  {Kehey  v. 
KeUey,  17  Eq.  600).     In  the  case  of  an  annuity  created  since  1881,  see 
CoDV.  Act,  1881,  s.  44,  post. 

Since  the  abolition  of  real  actions,  a  rentcharge  in  fee  may  be  recovered  in  Action  of  debt 
an  action  of  debt,  either  under  a  covenant  binding  the  terre-tenant  (  Varley  for  rent- 
V.  Leigh,  2  Exch.  446),  or  independently  of  one  {Thomas  v.  Sylvester,  L.  R.  ^^^^Sf'    ,    '     /  ^ 

8  Q.  B.  368)/^  But  the  rule  does  not  am)ly  when  the  laud  is  situate  out  of  /•'.  ^j^  /,^a^/a^^  c:^u! 
England  ( Tr//itoA;*r  V.  Forhe^,  1  C.  P.  Div.  51).  See  as  to  the  old  law,  ,*^^^^^/^--^^*,^t^ 
Webh  v.  Jiggs  (4  M.  &  S.  112).  .  ^' 

Bent  cannot  as  a  general  rule  issue  out  of  an  incorporeal  hereditament,  Rents  not  in 
80  as  to  warrant  a  distress,  which  can  only  be  made  in  respect  of  a  fixed  general  ifisn- 
ascertained  rent  reserved  out  of  land  (2  B.  &  Ad.  339).    A  rent  could  not  able  out  of 
formerly  be  reserved  out  of  an  advowson  in  gross,  tithes,  or  any  other  mcorporeal 
incorporeal  hereditament  (Co.  litt.  47  a,  142  a;    Gilb.  on  Bents,  20,  22).  heredita- 
A  rent  cannot  be  reserved  out  of  a  rent  (2  Roll.  Abr.  446 ;   Keilw.  161) ;  ni®'^^- 
nor  out  of  a  mere  privilege  or  easement  in  land  {Buzzard  v.  Capel,  8  B.  & 
C.  141).     Part  of  a  rent  may  be  granted,  although  it  cannot  be  reserved 
out  of  an  old  rent  (2  Ves.  sen.  178). 

The  king,  however,  may  reserve  a  rent  out  of  an  incorporeal  heredita-  Exceptions 
ment,  as  well  as  out  of  lands,  because  by  his  prerogative  ne  may  distrain  to  the  role.  ^ 

for  such  rent  on  aU  the  lands  of  his  tenant  (Co.  Litt.  47  a ;   2  Inst.  132 ; 
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5  Bep.  4 ;  Gilb.  on  Bents,  22).  And  the  grantee  of  fee-farm  rents  from 
the  Crown  might  exercise  the  same  power  (IP.  Wms.  306).  A  rent,  may- 
be reserved  upon  a  grant  of  an  estate  in  remainder  or  reversion,  for  the 
remedy  by  distress  will  arise  when  the  lessee  comes  into  possession  (Co. 
Litt.  47  a)  for  all  the  arrears  (2  Roll.  Abr.  446). 

A  lease  by  a  bishop  of  tithes  only,  rendering  the  ancient  rent,  was  held 
void  against  the  successor,  because  there  was  no  remedy  for  the  rent  by 
distress  or  assize  {Tanh'nthie  v.  Denton^  Cro.  Jac.  Ill ;  Windsor  v.  Oover, 
2  Wms.  Saund.  230).  But  by  stat.  5  Geo.  3,  c.  17,  all  leases  for  one,  two, 
or  three  lives,  or  for  any  term  not  exceeding  twenty-one  years,  of  any 
tithes,  tolls,  or  other  incorporeal  hereditaments,  without  any  lands  by  any 
bishop,  college  or  hall,  dean  and  chapter,  precentor,  prebendary,  hospital, 
or  any  other  person  who  is  enablefd  by  statute  to  make  such  leases  of  any 
corporeal  hereditaments,  are  as  effectual  against  the  lessors  and  their 
successors  as  any  leases  of  coiporeal  hereditaments  are  by  virtue  of 
32  Hen.  8,  c.  28,  and  an  action  of  debt  against  the  lessee  is  given  for  the 
recovery  of  such  rent.  It  is  perfectly  clear  that,  in  point  of  law,  tithes, 
being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but  by  deed  only 
{Gardiner  v.  Williamson,  2  B.  &  Ad.  336). 

By  stat.  32  Hen.  8,  c.  2,  s.  4  (10  Car.  1,  sess.  2,  c.  6,  Irish),  no  person 
should  make  any  avowry  or  cognizance  for  any  rent,  suit,  or  service,  and 
allege  any  seisin  of  any  rent,  suit,  or  service  in  the  same  avowry  or  cogni- 
zance, in  the  possession  of  his  or  their  ancestors  or  predecessors,  or  in  his 
own  possession,  or  in  the  possession  of  any  other  whose  estates  he  shall 
pretend  or  claim  to  have  above  fifty  years  next  before  the  making  of  the 
said  avowry  or  cognizance.  This  provision  was  held  to  apply  only  where 
it  was  necessary  to  allege  seisin,  and  not  where  rent  was  expressly  created 
by  deed,  the  commencement  whereof  could  be  shown  (Co.  Litt.  115  a  ;  8 
Rep.  64),  or  by  act  of  parliament  [Faulkner  v.  Bellingham,  Cro.  Car.  80), 
or  by  will  {Collins  v.  Ooodall,  2  Vorn.  235),  as  to  which  there  was  no  pre* 
scribed  period  of  limitation,  either  at  law  or  in  equity  {Cupit  v.  Jackson, 
M^Clel.  495;  13  Price,  721  ;  see  White  v.  James,  4  Jur.  N.  S.  1214;  and 
StackhouseY.  Barnston,  10  Ves.  467;  Foster's  case,  8  Rep.  128;  De  Beauvoir 
V.  Oioen,  19  L.  J.  Exch.  182).  So  that  arrears  for  any  number  of  years 
might  have  been  recovered  uiiless  there  was  evidence  to  raise  a  presump- 
tion of  payment  (10  Ves.  467).  But  mere  length  of  time,  short  of  fifty 
years,  the  period  fixed  by  the  stat.  32  Hen.  8,  c.  2,  and  unaccompanied 
with  other  circumstances,  was  not  of  itself  sufficient  ground  to  presume 
a  release  or  extinguishment  of  a  quit  rent  {Eldridge  v.  Knotty  Cowp.  214, 
cited  10  Ves.  467,  468). 

As  to  the  use  of  the  word  "  rent"  in  this  statute,  see  Doe  v.  Angdl,  9 
Q.  B.  328,  quoted  in  note  to  sect.  9,  post, 

{g)  An  annuity  is  a  thing  very  distinct  from  a  rent-charge,  with  which 
it  IS  frequently  confounded;  a  rent-charge  being  a  burthen  imposed  upon 
and  issumg  out  of  lands,  whereas  an  annuity  is  a  yearly  sum  chargeable 
only  upon  the  person  of  the  grantor  (2  Bl.  Comm.  40).  The  material 
distinction  between  an  annuity  and  a  rent  is,  that  the  former  is  a  charge 
on  the  personal  estate  only,  and  the  latter  on  the  real  (Co.  Litt.  2  a ; 
114  b,  20  a). 

An  annuity  charged  upon  land  is  by  this  clause  included  in  the  word 
**  rent"  as  used  in  the  act.  An  annuity  charged  by  will  on  lands,  with 
a  power  of  distress  in  default  of  payment  after  twenty  days,  was  held  to 
be  extinguished  by  sect.  2,  twenty  years  after  the  first  nght  to  distrain 
accrued  after  the  testator's  death  {James  v.  Salter,  3  Bing.  N.  C.  544). 
Six  years*  arrears  only  of  such  an  annuity  can  be  recovered  under  sect,  42, 
in  proceedings  other  than  an  action  on  a  specialty  (Fra^ficis  v.  Orover,  6 
Hare,  39).  Where  such  an  annuity  was  secured  oy  specialty,  twenty 
years'  arrears  could  formerly  be  recovered  under  3  &  4  WiU.  4,  c.  42,  s.  3, 
in  an  action  on  the  specialty  {Strachan  v.  Thomas,  12  Ad.  &  El.  536). 
See  now  37  &  38  Vict.  c.  57,  s.  8,  p.  198,  post.  As  to  the  right  of  distress 
for  an  annuity  charged  on  land,  see  ante,  p.  107. 

An  annuity  given  by  will  and  not  charged  upon  land,  is  within  the 
provision  as  to  legacies  in  sect.  40  {AshwelVs  Will,  Johns.  112).    Lord 
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St.  Leonards  seems  to  have  been  of  opinion  that  such  an  annuity  would  8  ft  4  Will.  4, 

be  extingaiahed  if  no  payment  were  made  for  twenty  years  (R.  P.  Stat.      «•  ^»  ■•  !• 

138,  2nded.)     But  it  has  been  suggested  that  time  must  bo  reckoned  ' 

separately  with  regard  to  each  payment,  and  that  the  annuity  would  not 

be  extinguished  by  non-payment  for  the  statutory  period  (Darb.  &  Bos. 

Stat.  Lim.  126).     Such  an  annuity  has  been  decided  not  to  be  within 

sect.  42  {Roch  y.  Callerif  6  Hare,  531).     If  such  an  annuity  be  secured  by 

bond  or  ooyenant,  the  non-payment  of  each  instalment  is  a  distinct  breach, 

and  time  runs,  under  3  &  4  Will.  4,  c.  42,  s.  3,  against  each  as  it  becomes 

due  {AmoU  v.  Holden,  18  Q.  B.  593).     A  terminable  annuity  for  ten  or 

twenty  years  is  within  3  &  4  Will.  4,  c.  27  {Uppington  v.  Tarrant,  12  Ir. 

Ch.  B.  269).    A  gross  sum  of  money  charged  upon  lands,  to  be  paid  by 

yearly  instalments,  and  secured  by  power  of  distress,  is  within  sections  40 

and  42  (/6.  262).     Payments  for  tithe  imposed  in  London  by  37  Hen.  8, 

0.  12,  are  within  the  words  **  annuities  or  periodical  sums  of  money 

charged  upon  land"  {Payne  v.  Esdaile,  13  App.  Cas.  613). 

The  "  compositions"  excepted  from  the  definition  of  rent  were  composi-  Oompositions. 
tions  real  {Per  Lord  Selborne,  Irish  Land  Commission  v.  Grant j  10  App. 
Cas.  31). 

As  to  the  meaning  and  operation  of  the  words  <* issue  in  tail"  in  this  Person 
clause,  see  Abergavenny  v.  Brace,  L.  B.  7  Ex.  152,  j>osty  p.  114.  through 

(A)  An  escheat  was  in  its  nature  feodal.     A  feud  was  the  right  which  whom  another 
the  tenant  had  to  enjoy  lands,  rendering  to  the  lord  the  duties  and  services  claims, 
reserved  to  him  by  contract.    After  a  grant  made,  a  light  i^emained  in  Escheat, 
the  lords,  called  a  seignory,  consisting  of  services  to  be  performed  by  the 
tenant,  and  a  right  to  have  the  land  returned  on  the  expiration  of  the 
grant  as  a  reversion,  called  an  escheat  {Burgess  v.  WlitatCy  1  Eden,  191). 

Escheat  is  founded  on  the  principle  that  the  blood  of  the  person  last 
seised  in  fee  is  by  some  means  utterly  extinct  and  gone  ;  and  since  none 
can  inherit  his  estate  but  such  as  are  of  his  blood  and  consanguinity,  it 
follows  as  a  regular  consequence  that  the  inheritance  must  fail  (2  Inst. 
64;  Wright's  Ten.  115).  Escheat  may  happen  from  default  of  heirs,  as 
where  the  tenant  dies  without  any  relations  on  the  part  of  any  of  his 
ancestors,  or  where  he  dies  without  any  relations  on  the  part  of  those 
ancestors  from  whom  the  estate  descended,  or  where,  until  tne  stat.  3  &  4 
Will.  4,  c.  106,  s.  9  (see  jJo«<),  he  died  without  any  relations  of  the  whole 
blood.  An  escheat  also  arose  from  the  con'uption  of  the  tenant's  blood, 
oonsemient  ujwn  an  attainder  for  treason  or  felony,  by  which  he  became 
incapable  of  inheriting,  and  of  transmitting  anything  by  heirship  (See 
3  &  4  Will.  4,  c.  106,  8.  10,  and  note,  post).  On  the  subject  of  escheat, 
see  2  Bl.  Comm.  241—257 ;  CruiBe's  Dig.  tit.  XXX. ;  Harg.  Co.  Litt. 
18  b,  n.  (2) ;  Heiichman  v.  ^.  G.  (2  Sim.  &  Stu.  498 ;  3  M.  &  K.  492)  ; 
and  the  note  to  A.  G.  v.  Sands  (Tudor,  L.  0.  Conv.  760,  3rd  ed.) ;  47  &  48 
Yict.  c.  71,  8.  4. 

(t)  The  poor  of  a  ]9ari8h  are  a  class  of  persons  within  the  meaning  of  Persons, 
the  word  ''persons"  ui  this  section,  in  a  case  where  the  rents  of  property 
are  applicable  for  the  benefit  of  such  poor  {Magdalen  College  v.  A.  G.,  6 
H.  L.  O.  189).  The  Att.  (Jen.,  whether  suing  ex  officio,  or  at  the  relation 
of  others,  is  not  a  '*  person  "  having  a  right  to  bring  an  action  or  suit  in 
equity  to  recover  land,  within  the  meaning  of  this  act ;  he  is  only  part  of 
the  machinery  by  which  the  rights  of  others  are  sought  to  be  enforced  ( lb, ; 
eee  A.O.Y.  Magdalen  College,  18  Beav.  223 ;  sect.  24,  post). 

The  king  having  the  prerogative  of  not  being  included  within  the  words  Crown,  when 
"person  or  persons,  bodies  politic  or  corporate,"  used  in  an  act  of  parha-  boimd  by  acts 
ment,  whether  afiSimatively  or  negatively  (11  Bep.  68),  is  not  bound  in  of  parliament, 
hir  public  capacity  by  the  general  words  of  an  act  of  parliament,  unless 
named  (7  Eep.  32;  11  Eep.  68;  Plowd.  240;  1  Str.  616;  1  Show.  464; 

Show.  P.  C.  185 ;  Hall  v.  MauUy  4  Ad.  &  Ell.  284 ;  E.  v.  Wright,  1  Ad.  ^  y  ^ 

&  Ell.  434 ;  Bt  Cuckfield  Board,  19  Beav.  163,  and  the  cases  cited  in  the      * '  -"  A^/  .^.  <  •  / 
note  thereto;  Be  Bevan,  14  W.  Rvl47;  Be  Henley,  9  Ch.  Div.  481;  see      '''./~-^'^o.„.<v/'^/C,'^^ 
Perry  Y.  Eames,  1891,  1  Ch.  668)'*  except  where  an  act  of  parliament  is     /  ^  :   /"-/-/    - 
made  for  the  public  good,  the  advancement  of  religion  and  justice,  and 
to  prevent  injury  and  wrong,  when  the  king  is  bound,  though  not 
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particularly  named  (Plowd.  136,  137;  11  Eep.  68b;  6  Eep.  14;  7  Eep. 
32;  see  Bac.  Abr.  Prerogative  (E.)).  But  where  a  statute  is  general, 
and  its  effect  would  be  to  deprive  the  king  of  any  prerogatjfe,  right, 
title,  or  interest,  he  is  not  bound  unless  specially  named  (11  Kep.  68), 
and  was  held  not  to  be  within  the  Statute  of  Limitations  (^r.  St.  Lim. 
67),  nor  the  statute  of  13  Edward  1,  st.  1,  c.  5,  which  makes  plenarty 
for  six  montiis  a  good  plea  in  quare  impedit  (1 1  Eep.  68 ;  Plowd.  244). 
It  was  said  by  Lord  Romilly  that  3  &  4  Will.  4,  c.  27,  does  not  affect 
suits  by  the  Att.  Gen.  to  recover  property  belonging  to  the  Crown  (18 
Beav.  246);  and  in  Rust<ymjee  v.  The  Queen  (1  Q.  B.  D.  491,  492),  it  was 
said  that  the  Crown  cannot  be  bound  by  the  Statute  of  Limitations  which 
has  relation  only  to  actions  between  subject  and  subject.  In  the  same 
case  Uie  statute  was  held  not  to  apply  to  a  petition  of  right.  The  Crown 
comes  expressly  within  2  &  3  Will.  4,  c.  100,  for  shortening  the  time 
required  in  claims  of  modus  or  discharge  from  tithes.  The  Crown  is 
also  expressly  within  sects.  1  and  2  of  2  &  3  Will.  4,  c.  71,  ante,  pp.  1,4; 
but  is  not  within  sect.  3  {Perry  v.  Fames,  1891,  1  Ch.  668). 

By  stat.  21  Jac.  1,  c.  2,  the  king  was  disabled  from  claiming  any  manors, 
lands,  or  hereditaments,  except  liberties  and  franchises,  under  a  title  ac- 
crued sixty  years  before  the  then  session  of  parliament,  unless  within  that 
time  there  had  been  a  possession  under  such  title;  but  this  provision 
becoming  daily  more  ineffectual  by  lapse  of  time,  a  permanent  limitation 
was  introduced  (See  Co.  Litt.  119  a,  n.  (1) ;  3  Inst.  188).  And  by  statute 
9  Geo.  3,  c.  16,  it  is  provided,  that  the  king  shall  not  sue,  &o.,  any 
persons,  &c.,  for  any  lands,  &c.  (except  liberties  and  franchises)  on  any 
title  wHch  has  not  nrst  accrued  within  sixty  years  before  the  commence- 
ment of  such  suit,  unless  he  has  been  answered  the  rente  within  that  time, 
or  they  have  been  in  charge,  or  stood  insuper  of  record ;  and  the  subject 
shall  quietly  enjoy  against  the  king,  and  all  claiming  under  him,  by 
patent,  &c.  IMs  stahite  was  extended  to  Ireland  by  48  Gheo.  3,  c.  47,  as 
to  which,  see  TuthtU  v.  BogerB,  6  Ir.  Eq.  E.  429 ;  1  J.  &  Lat.  36. 

In  the  case  of  tithes  where  none  had  been  received,  it  was  held,  that 
the  accounts  of  the  auditors  of  the  revenue,  in  which  the  tithes  had  been 
entered  and  returned  nt7,  were  sufficient  proof  that  they  had  been  **  duly 
in  charge"  {A,  G,  v.  Eardley,  8  Price,  73;  see  3  Inst.  189,  as  to  the 
moaning  of  "  being  in  charge  *'). 

The  Stat.  9  Geo.  3,  c.  16,  is  amended  by  24  &  25  Vict.  c.  62 ;  and  by  the 
1st  section  of  the  latter  act,  the  Crown  shall  not  hereafter  sue  any  persons 
for  real  property  (other  than  liberties  or  franchises)  which  sucn  persons 
or  their  ancestors  have  held  or  taken  the  profits  by  the  space  of  sixty  years 
before  the  commencement  of  suit,  by  reason  only  that  the  same  real  pro- 
perty, or  the  rents  thereof,  have  been  in  charge  to  the  Crown,  or  stood 
irisuper  upon  record  within  the  said  space  of  sixty  years.  The  Crown 
shall  not,  for  the  purposes  of  the  act  9  Geo.  3,  c.  16,  "be  deemed  to  have 
been  answered  the  rents  of  real  property  which  shall  have  been  held,  or  of 
which  the  rents  shall  have  been  taken  by  any  person  by  the  spate  of  sixty 
years  befoi-e  the  commencement  of  any  action,  as  mentioned  in  that  act, 
by  reason  only  of  the  same  real  property  having  been  parcel  of  any  manor 
of  which  the  rents  shall  have  been  answered  to  the  Crown,  or  some  other 
person  under  whom  the  Crown  claims  or  shall  thereafter  claim  as  afore- 
said or  of  any  manor  which  shall  have  been  duly  in  charge  to  the  Crown  or , 
stood  insuper  of  record  (24  &  25  Vict.  c.  62,  s.  3).  d/>  ic  7.kxX/^Tsu  w     c  '   - 

Where  an  entire  manor  or  other  district  has  been  in  charge  to  the 
Crown  within  sixty  years,  acts  done  in  different  parts  of  it  by  different 
persons,  such  as  the  erection  and  occupation  of  lime-kilns  for  burning 
limestone  found  within  the  district,  and  of  cottages  for  the  purpose  of 
such  occupation  and  the  sale  of  lime  so  produced,  do  not  amount  to  such 
an  adverse  possession  as  to  displace  the  title  of  the  Crown  to  the  district, 
although  they  may  have  been  continued  for  above  sixty  years  (Doe  v. 
Roberts,  13  M.  &  W.  520). 

The  statute  9  Geo.  3,  c.  16,  does  not  give  a  title,  it  only  takes  away  the 
right  of  suit  of  the  Crown,  or  those  claiming  from  the  Crown,  against  such 
as  have  held  an  adverse  possession  against  it  for  sixty  years  (11  Easit, 
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495).    Adyerse  possession  of  Crown  lands  for  less  than  sixty  years  was  8  ft  4  Will.  4, 
not  sufficient  to  support  the  plaintiff's  title  in  an  action  of  ejectment     o.  87, 1. 1. 
against  a^^nger  {OoodtiUe  v.  Baldwin^  \  1  East,  488J.  - 

By  stat.  21  Jac.  1,  c.  14,  s.  1,  it  is  enacted,  **  that  wneresoever  the  king,  21  Jac.  1, 
his  heirs  or  successors,  and  such  from  or  under  whom  the  king  claimeth,  o.  14. 
and  all  others  claiming  under  the  same  title  under  which  the  king  claimeth,  p-«Q*i«Q  ^ 
hath  b3en  or  shall  be  out  of  possession  by  the  space  of  twenty  years,  or  QfQwn  raits 
hath  not  or  shall  not  have  taken  the  profits  of  any  lands,  tenements,  or 
hereditaments,  within  the  space  of  twenty  years  before  any  information  of 
iatrusion  brought  or  to  be  brought  to  recover  the  same :  that  in  every 
such  case  the  defend£int  or  defendants  may  plead  tiie  general  issue,  if  he 
or  they  so  think  fit,  and  shall  not  be  pressed  to  plead  specially  ;  and  that 
in  such  cases  the  defendant  or  defendants  shall  retain  the  possession  he  or 
they  had  at  the  time  of  such  information  exhibited,  until  the  title  be  tried, 
foimd,  or  adjudged  for  the  king."  Although  the  king  can  never  be  put 
out  of  possession  in  point  of  law  by  the  wrongful  entry  of  a  subject,  yet 
there  may  be  an  adverse  possession  in  fact  ae;ainst  the  Crown.  There- 
fore, after  such  an  adverse  possession  by  a  suoject  for  twenty  years,  the 
Crown  could  only  recover  land  by  information  of  intrusion ;  consequently 
eiectment  would  not  lie  at  the  suit  of  the  grantee  of  the  Crown,  notwith- 
standing the  rights  of  the  Crown  are  not  barred.bv  the  Statute  of  Limita- 
tions {Doe  V.  Morris ^  2  Bing.  N.  E.  189).  Rules  have  been  made  for 
assimUating  the  mode  of  procedure  to  that  in  ejectment  and  trespass  on 
the  common  law  side  of  the  Court  of  Exchequer  as  nearly  as  may  be,  con- 
sistently with  the  rights  and  prerogatives  of  the  Crown,  and  the  provisions 
of  the  stat.  21  Jac.  1,  c.  14,  the  mode  of  procedure  to  remove  persons 
intruding  upon  the  Queen's  possession  of  lands,  shall  be  distinct  from  that 
to  recover  profits  or  damages  for  intrusion  (See  Rules  on  Revenue  side  of 
the  Court  of  Exchequer,  made  in  pursuance  of  22  &  23  Yict.  c.  21,  22nd 
June,  1860,  Nos.  21—38 ;  2  Chitty's  Statutes,  613  et  acq,;  and  also  28  & 
29  Vict,  c.  104,  s.  31  et  aeq.) 

The  title  of  the  Crown  to  lands,  of  which  it  has  been  out  of  possession 
for  twenty  years,  may  be  tried  in  the  information  of  intrusion  itself,  and 
need  not  be  first  found  by  inquest  of  office,  the  only  effect  of  the  statute 
21  Jac.  1,  c.  14,  being  to  throw  the  onus  of  proving  title  in  the  first 
iostance,  in  such  a  case,  on  the  Crown  {A.  G,  v.  Parsons,  2  M.  &  W.  23). 
As  to  inquests  of  office,  see  now  28  &  29  Yict.  c.  104,  s.  62.  See,  as  to 
evidence  in  Crown  suits,  Do€\,  Roberts y  13  M.  &  W.  620. 

Although  the  Statute  of  Limitations  does  not  bind  the  Crown,  yet  Chose  in 
where  the  claim  of  the  Crown  is  only  a  derivative  right,  it  must  stand  in  action  vested 
the  same  situation  as  its  principal.    Therefore,  the  statute  may  be  pleaded  i^  the  Crown, 
to  a  scire  facias  issued  oy  the  Crown  agtdnst  the  drawer  of  a  bill  of 
exchange,  which  was  barred  in  the  hands  of  the  Crown  debtor,  upon  the 
ground  that  the  Crown  is  only  entitled  to  its  debtor's  right,  and  cannot 
creato  or  reserve  a  right,  if  none  existed,  or  it  has  become  barred  {R.  y. 
Morrally  6^^ce,  24).    But  where  a  right  has  vested  in  the  Crown  before 
the  statute  has  run  against  the  former  owner,  the  rights  of  the  Crown  are 
not  barred  or  affected  by  the  statute,  as  the  Crown  is  not  within  its  opera- 
tion {Lambert  v.  Tayler,  4  B.  &  C.  138 ;  see  Tayler  v.  A.  Q,,  10  Sim.  413, 
as  to  course  of  proceeding  by  a  subject  to  enSorce  a  claim  of  property 
againist  the  Crown;  Re  Robson,  2  Phil.  64  ;  Re  De  Bode,  lb.  So ;  see  23  &  24 
Yict.  c.  34,  as  to  petitions  of  right  and  the  orders  thereon,  8  Jur.  N.  S. 
283,  Part  11.)  ^j^^  C^4u<^  ^  /V^ 

With  respect  to  the  personal  estate  of  a  deceased,  proceedings  on  the     -^^  iiu^t.u.«t^^U*fjiJ/^ 
part  of  the  Crown  cannot  now  be  instituted,  nor  can  a  petition  of  right  be    "^  -^/*^^<l(i  4.  '^^w^,      ^ 
presented,  except  within  the  same  time,  and  subject  to  the  same  rules  of    ^'^J'^  "  ;/    ^* . '^/^ ^^^ 
law  and  equity,  as  in  the  case  of  an  action  by  or  against  a  subject  (47  &      - /    '* '      '   '  -^' '-•  •  ./ 
48  Yict.  c.  71,  s.  3).  ^5<^o^  ^i  1/^.  C.y  SJ.  a ,  f(f,  /A  c  /*^^  ^/^  '<^'  '  '      . 

The  Statutes  of  Limitation  which  affect  the  rights  of  the  Duke  6f  Corn-  Statutes  of 
wall  are  7  &  8  Yict.  c.  105,  ss.  71—88 ;  23  &  24  Yict.  c.  53 ;  and -24  &  25  Limitation  as 
Yict.  c.  62 ;  as  to  which,  see  Darb.  &  Bos.  Stat.  Lim.  413 ;  Brown's  Law  J?  "8^^*f  <>* 
of  Limitation,  261,  415.  ^mw^ 

But  though  the  Crown  was  not  bound  by  the  Statute  of  Limitations,  yet  ^-^™^*"' 
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S  ft  4  Will.  4,  a  grant  from  it  may  be  presumed  from  great  length  of  possession,  not 
0.  27, 1.  1.      because  the  court  really  thinks  a  grant  has  been  made,  but  it  presumes 

the  fact  for  the  purpose  and  from  a  principle  of  quieting  the  posses- 

of  grants  ^i^j^  (//^/  y^  Homer,  Cowp.  102,  216).    Thus  grants  from  the  Crown 

MOTH  the  qI  markets  and  the  like,  after  an  uninterruptea  enjoyment  of  twenty 

^'^*  years  (11  East,  419)  have  been  presumed.     So  an  enfranchisement  of  a 

copyhold  may,  upon  sufficient  e^idence,  be  presumed  against  the  Crown 
{Eoe  V.  Ireland,  1 1  East,  280).  So  where  the  title  of  a  family  to  an  advow- 
son  was  evidenced  by  deeds  and  conveyances  for  a  period  of  nearly  14Q 
years,  and  there  had  been  three  presentations  by  them  and  none  by  the 
Crown,  it  was  held,  that  a  grant  from  the  Crown  might  be  presumed 
(Gibson  v.  Clark,  1  Jac.  &  W.  159 ;  see  3  T.  R.  168).  Letters  patent 
irom  the  Crown  have  been  presumed  {Picking  v.  Stamford,  2  Ves.  jun. 
282) ;  but  a  grant  which  would  have  been  against  a  statute  was  not 
presumed  [Qoodtitle  v.  Baldwin,  11  East,  495).  In  a  case  where  Charles  I. 
had  granted  the  soil  between  high  and  low  water  marks  along  the  coast 
of  the  county  of  Southampton,  but  the  Crown  remained  in  possession 
for  upwards  of  160  years  after  the  grant,  this  was  held  to  create  a 
presumption  against  the  grant  {Par meter  v.  A,  G.,  1  Dow,  316).  An  ob- 
jection to  a  title  that  two  fee-farm  rents,  created  by  letters  patent  by 
James  I.,  were  not  shown  to  have  been  extinguished,  was  overruled, 
it  being  proved  that  no  claim  had  been  made  by  the  Crown  of  the 
rent  from  the  year  1706,  and  no  proof  of  any  previous  claim  {Simpson  v. 
GvUeridge,  1  Madd.  609 ;  see  Flower  v.  JIartopp,  12  L.  J.  Ch.  507).  A 
grant  from  the  Crown  of  undefined  shares  in  land  will  not  be  held 
void  for  uncertainty  after  long  modem  possession,  for  a  supplementary 
grant  may  be  presumed  {Des  Barres  v.  Shey,  29  L.  T.  592).  Enjoyment 
of  property  for  110  years  by  a  parish,  although  no  conveyance  appeai*ed 
in  evidence,  was  held  conclusive  proof  of  ownership  against  the  Crown 
{A,  G,  V.  Hotham,  1  T.  &  R.  210). 
Fresmnption  But  although  grants  on  record  have  been  presumed,  there  seems  to 
of  inrolmente  be  no  instance  of  the  presumption  of  an  inrolment  of  a  deed  which 
and  regifltra-  ^as  made  essential  by  statute  {Doe  v.  Watertoji,  3  B.  &  Aid.  149,  151 ; 
*^^^*  Wright  V.  Smythies,   10  East,  409).      It  mi^ht  be  otherwise  if  some 

foundation  were  laid  for  raising  a  presumption  by  showing  that  there 
was  a  chasm  in  the  records  corresponding  with  the  date  of  the  sup- 
posed conveyance  {AUen  v.  Walker,  1  Jac.  &  W.  619).  The  registry  of 
a  deed  of  lands  in  a  register  county  will  not  be  presumed  {Doe  v.  Hirst, 
11  Price,  475].  An  inrolment  of  a  tithe  award  was  presumed  where  the 
usage  of  paying  tithe  was  shown  {Macdouaall  v.  Purrier,  2  Dow  &  CI. 
Port  duties.  135,  cited  8  Q.  B.  580).  It  seems  that  where  port  duties  are  claimed 
imder  a  grant  from  the  Crown,  which  appears  from  the  evidence  to  be 
inrolled,  but  which  is  not  produced  by  the  plaintiff,  the  jury  ought  not  to 
be  directed  to  presume  sucn  grant  upon  mere  evidence  or  usage  {Brune  v. 
Thompson,  4  U.  B.  543^.  As  to  the  presumption  that  a  claim  for  port 
duties  had  a  legal  origm,  see  Foreman  v.  Whitstable  (L.  R.  4  H.  L.  266), 
and  cases  there  cited. 
Presnmplion  After  long  possession  the  court  will  even  presume  an  act  of  parliament 
of  an  act  of  in  order  to  protect  a  right  {A.  (/.  v.  Ewelme*  Hospital,  17  Beav.  366),  but 
parliament.  not  the  passing  of  an  act  of  parliament  within  tne  last  250  years,  on  an 
important  subject  of  the  most  general  interest,  of  which  no  vestige  can  be 
found  {R,  V.  Exeter,  12  Ad.  &  Ell.  532,  533).  Jessel,  M.  R.,  refused  to  pre- 
sume an  act  of  parliament  as  an  origin  for  an  alleged  right  {Chilton  V. 
Londm,  7  Ch.  D.  733).    See  further,  1  Taylor,  Ev.  144,  7th  ed. 


2.  Period  of  Limitation  fixed^  and  when  Right  first  accrues. — 

Twenty  Years. 

No  land  or  2.  After  the  thirty-first  day  of  December,  one  thoufiand  eight 

TOovCT^  but  ^^°^^^  ^^<i  thirty-three,  no  person  shall  make  an  entry  or 
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difltresSy  or  bring  an  action  to  recover  any  land  or  rent,  but  •  *  *  ^^'  ♦# 
within  twenty  years  next  after  the  time  at  which  the  right  to     ^*  ^'  *'  ^' 
make  such  entry  or  distress,  or  to  bring  such  action,  shaU  have  wiUdn  twenty 
first  accrued  to  some  person  through  whom  he  claims,  or  if  such  ^-^^J^^^J^® 
right  shall  not  have  accrued  to  any  person  through  whom  he  ^raedtothe 
daims,  then  within  twenty  years  next  after  the  time  at  which  olaimant,  or 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  *^™  ^^^ 
shall  have  first  accrued  to  the  person  making  or  bringing  the  ^e  ^Edms. 
same  {k), 

(*)  From  the  Ist  January,  1879,  sect.  1  of  37  &  38  Vict.  c.  57  (iw*,  p.  194),  37  A  38  Vict, 
has,  by  sect*  9  of  the  same  act,  been  substituted  for  sect.  2  of  3  &  4  WUl.  4,  c.  67. 
c  27.     Sect.  1  of  37  &  38  Vict.  o.  57,  fixes  the  period  of  limitation  for  the 
reooyery  of  land  or  rent  at  twelve  years,  and  also  expressly  includes 
"  suits,    but  is  in  other  respects  similar  to  sect.  2  of  3  &  4  Will  4,  c.  27. 
The  following  note  has  reference  to  the  last-mentioned  section. 

"Where  the  claim  is  to  the  possession  of  land,  the  real  right  is  the  right 
of  entry,  and  the  right  of  action  is  only  given  to  enforce  the  right  of  entry 
{Magdalen  HoBpiial  v.  Knotts,  8  C?h.  Div.  727).  By  this  section  the  right 
of  entry  is  taken  away  unless  an  entry  be  made  within  the  statutory 
period  computed  from  the  right  first  accruing  {Holmes  y.  Newlafids,  11 
Ad.  &  El.  44 ;  8  a  B.  679). 

This  section  governs  cases  which  fall  within  its  general  words,  even  This  section 
though  not  included  among  the  instances  given  in  sect.  3.     A  testator  govenis  cases 
charged  an  annuity  on  land,  payable  quarterly,  with  a  power  of  distress  ^<>*  induded 
if  the  annuity  should  be  in  arrear  for  twenty  days  after  any  quarterly  day.  f  ™ong 
The  testator  died  in  1804,  and  on  the  17th  March,  1835.  the  defendants  ^?r^^  ^ 
distrained   for  twenty-nine  years'  arrears  of  the  annuity,   ending  at  ^^^'^' 
Christmas,   1834.    The  right  to  make  a  distress  for  the  annuity  first  •/<>»•««  v. 
accrued  to  the  annuitant  in  April,  1805.    It  was  held  that  the  claim  to  Salter, 
the  annuity  was  barred.     Tindaly  G.  J.,  in  giving  jud^ent,  said  '*  that 
the  case  must  have  been  governed  by  the  second  section,  if  that  section 
had  stood  alone,  cannot  be  doubted ;  and  upon  a  more  close  examination 
of  the  third  section,  the  object  and  intent  of  it  seems  to  us  to  be  no  more 
than  this  :  to  explain  and  give  a  construction  to  the  enactment  contained 
in  the  second  clause,  as  to  '  the  time  at  which  the  ri^ht  to  make  a  distress 
for  any  rent  shall  be  deemed  to  have  first  accrued,'  in  those  cases  only  in 
which  doubt  or  difficulty  might  occur ;  leaving  every  case  which  plainly 
&IL3  within  the  general  woros  of  the  second  section,  but  is  not  included 
amongst  the  instances  given  by  the  third,  to  be  governed  by  the  operation 
of  the  second  "  {James  v.  Salter,  3  Bing.  N.  0.  553 ;  approved  in  House 
of  Lords,  Irish  Land  Commission  v.  Grant,  10  App.  Cas.  27 ;  see  Mag- 
dalen Hospital  V.  KnottSy  8  Ch.  Div.  727).    And  in  a  case  where  it  was 
held  that  the  right  of  a  mortgagee  to  recover  possession  first  accrued 
(within  the  above  section),  at  the  date  of  a  foreclosure  order,  it  was  said 
by  Earl  Cairns,  that  sect.  3,  in  defining  when  the  right  shall  be  deemed 
to  have  accrued,  is  not  necessarily  exhaustive  {Pughy,  Heathy  7  App.  Gas. 
235). 

Where  a  lessee  entered  under  a  lease  granted  by  a  charitable  corpora-  Void  lease, 
tion  in  1783,  which  the  court  held  to  have  been  absolutely  void,  and  an 
action  was  brought  in  1876  claiming  possession  of  the  demised  land,  it 
was  held  by  the  House  of^  Lords  that  the  lessees  must  be  taken  to 
have  been  in  possession  from  1783  without  any  title  whatever,  and  that 
the  rights  of  the  corporation  were  barred  by  this  section  {Magdalen  Hos^ 
mtol  y.  KnoUs^  4  App.  Cas.  324 ;  see  Webster  v.  8outhey,  36  Ch.  D.  9). 
In  tiie  courts  below,  the  same  lease  was  treated  as  voidable  only ;  and  it 
was  held  by  the  Court  of  Appeal  (overruling  Jessel,  M.  B.,  5  Ch.  D.  175) 
that  the  period  of  limitation  ran  from  the  granting  of  the  lease  (8  Ch.  Div. 
709}. 

•  Where  a  lessor  permitted  his  lessee  during  the  continuance  of  the  lease  Landlord  and 
9.  I  tenant. 
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to  pa^  no  rent  for  the  statutory  period,  time  ran  against  the  lessor's  ri^ht. 
to  bnng  ejectment  from  the  determination  of  the  lease,  his  right  of  action 
accruing  under  the  fourth  branch  of  the  third  section  {Doe  v.  Oxenham, 
7  M.  &  W.  131).  Nor  did  he  lose  his  right  to  rent,  the  word  "rent"  in 
the  second  section  not  including  rents  reserved  on  leases  for  years  {GratU 
V.  Ellis,  9  M.  &  W.  113 ;  Be  Turner,  11  Ir.  Oh.  E.  N.  S.  304  ;  Irish  Land 
Commission  v.  Orant,  10  App.  Cas.  26).  So  long  as  the  relation  of  land- 
lord and  tenant  under  a  lease  in  writing  subsists  as  a  legal  relation,  the 
landlord's  right  to  rent  is  not  barred  by  non-payment  for  however  long 
a  time  {Archbold  y.  Scully,  9  H.  L.  C.  360).  Where  a  lease  was  renewed, 
the  landlord's  estate  became  an  estate  in  possession,  and  his  right  of 
action  accrued  {EccL  Commissioners  v.  Bowe,  5  App.  Gas.  741). 

The  word  ''rent "  in  the  second  section  of  the  act  does  not  indude  rents 
reserved  on  leases  for  years,  but  is  confined  to  rents  existing  as  an  in- 
heritance distinct  from  ihe  land,  and  for  which  before  the  statute  tte 
party  entitled  might  have  had  an  assize,  such  as  ancient  rents  service, 
fee-farm  rents,  or  the  like  {Orant  v.  Ellis,  9  M.  &  W.  113 ;  Irish  Land 
Commission  v.  Orant,  10  App.  Cas.  26).  The  word  is  used  to  express 
rents  which  are  a  charge  on  land  {Paget  v.  Foley,  2  Bing.  N.  0.  688 ;  see 
1  Real  Prop.  Beport,  50).  An  additional  rent  in  the  nature  of  a  ])enal 
rent  reserved  by  indenture  of  demise  between  landlord  and  tenant  was 
held  not  to  be  within  the  section  {Daly  v.  Bloomfield,  5  Ir.  L.  B.  65), 
As  to  the  use  of  the  word  **rent"  in  the  statute,  see  fuiiher,  Doe  v. 
AngeU,  9  Q.  B.  328,  quoted  under  sect.  9,  post. 

The  first  section  interpreting  the  person  through  whom  another  person 
is  said  to  claim  as  meaning  any  person  by,  through,  or  imder,  or  oy  the 
act  of  whom  the  person  so  clamiing  became  entitled  to  the  estate  or 
interest  claimed  *'  as  issue  in  tail,''  it  nas  been  laid  down  that  by  virtue 
of  the  first  and  second  sections  an  ordinary  tenant  in  tail  would  lose  his 
right  after  want  of  possession  for  the  statutory  period  in  the  time  of  his 
ancestor  {Abergavenny  v.  Brace,  L.  B.  7  Ex.  152,  172}.  But  a  statutory 
entail  (as  that  of  the  Abergavenny  estates)  is  not  withm  these  words  {lb, 
155,  172). 

The  right  of  a  lord  to  enter  and  seize  copyholds  quousque  was  barred 
after  seventy  years  {Be  Lidiard,  42  Ch.  D.  254).  A  suit  oy  a  copyhold 
tenant  to  compel  admittance  by  the  lord  was  a  suit  to  recover  land  within 
this  section  {Walters y.  Webb,  5  Ch.  531).  So  was  an  action  for  an  assign- 
ment of  dower  {Marshall  v.  Smith,  5  Qiif.  37}.  A  foreclosure  action  is  an 
action  to  recover  land  within  this  section  {Harlock  v.  Ashberry,  19  Ch. 
Div.  539 ;  Hugill  v.  Wilkinson^  38  Ch.  D.  480).  A  mortgagee  s  petition 
to  recover  arrears  of  interest  out  of  a  fund  id  court,  representmg  the 
mortgaged  property  was  held  analogous  to  a  suit  to  recover  land  {Be 
Stead,  2  Ch.  D.  713,  718). 

By  the  common  law  there  was  no  stated  or  fixed  period  within  which  it 
was  necessary  to  commence  actions,  but  afterwaros  certain  remarkable 
events  were  from  time  to  time  selected  for  that  purpose,  as  the  return  of 
King  John  from  Ireland,  and  the  coronation  of  Henry  the  Third.  A  cer- 
tain period  was  limited  by  stat.  32  Hen.  8,  c.  2,  which  enacted  that  no 
person  should  maintain  any  writ  of  right,  or  make  any  prescription,  title 
or  claim  of,  to  or  for  any  manors,  lands,  tenements,  rents,  annuities,  com^ 
mons,  pensions,  portions,  corodies,  or  other  hereditaments  of  the  possession 
of  his  or  their  ancestor  or  predecessor,  and  declare  and  allege  any  further 
seisin  or  possession  of  his  or  their  ancestor  or  predecessor,  but  within 
sixty  years  next  before  the  teste  of  the  said  writ,  or  next  before  the  said 
prescription,  title  or  claim  so  made.  Actions  upon  the  possession  of  the 
ancestor  of  the  party  claiming  were  limited  to  fi^  years ;  and  those  upon 
the  seisin  or  possession  of  the  party  himself  to  thirty  years ;  and  f ormedons 
in  remainder  or  reverter  were  required  to  be  sued  within  fifty  years.  The 
writ  of  intrusion  came  within  the  stat.  32  Hen.  8,  c.  2,  and  not  within 
the  stat.  2L  Jac.  1,  c.  16,  and  the  limitation  of  time  for  suing  out  such 
writ  was  fifty  years  (See  Peircey  v.  Gardner,  3  Bing.  N.  C.  748).  Dignities 
were  held  not  to  be  within  the  Statute  of  Limitations  (In  tiie  barony  of 
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Willonghby  of  Paiham,  Lords'  Journ.  vol.  31,  p.  350 ;  see  3  Oni.  Dig.  202).  3*4  WUl.  4, 
But  offices  with  fees  and  profits  are  within  them  (Lords'  Jonm.  vol.  36,  o.  87,  •.  2. 
p.  295).  An  annuity  was  not  within  the  stat.  32  Hen.  8,  c.  2,  for  the 
plaintiff  did  not  declare  upon  a  seisin,  but  upon  his  grant  (Bro.  St.  Lim. 
26 ;  see  ante,  p.  108).  8o  that  statute  did  not  extend  to  a  corporation 
aggr^ate,  els  mayor  and  commonalty,  nor  to  a  dean  and  chapter.  But  it 
was  otherwise  as  to  a  corporation  sole;  for  if  a  bishop  or  other  sole 
corporation  sued  upon  a  seisin  of  his  predecessor,  he  was  barred  if  the 
sdsin  was  not  within  sixty  years  (Bro.  St.  Lim.  33 ;  Bac.  Abr.  Limitation 
of  Actions,  (B) ). 

The  stat.  21  Jac.  1,  c  16,  sects.  1  and  2  (repealed  by  26  &  27  Yict.  Limitation  of 
e.  125),  limited  the  period  for  all  writs  <^  formedon  to  twenty  years,  and  right  of  entry.: 
enacted  that  no  persons  should  at  any  time  thereafter  make  any  entry  21  Jao.  1 
into  any  lands,  tenements  or  hereditaments,  but  within  twenty  years  0. 16. 
next  after  his  title  should  first  descend  or  accrue  to  the  same,  and,  in 
de&ult  thereof,  such  persons  so  not  entering,  and  their  heirs,  should  be 
disabled  from  such  entry  after  to  be  made.   [The  provisions  of  the  statutes 
32  Hen.  8,  c.  2,  and  the  21  Jac.  1,  c.  16,  were  extended  to  Ireland  by  the 
Irish  stat.  10  Out.  1,  sess.  2,  c.  6.] 

B>y  the  stat.  21  Jac.  1,  c.  16,  s.  1,  no  entry  could  be  made,  and  therefore 
no  ejectment  maintained,  but  within  twenty  years  after  the  title  of  entry 
first  accrued,  with  the  exception  of  persons  under  disabilities.  There  were 
two  periods  from  which  the  term  01  twentv  years  limited  by  that  statute 
was  to  be  computed,  one  with  respect  to  the  rights  of  persons  entitled  in 
possession,  and  the  other  with  respect  to  the  rights  of  persons  entitled  to 
future  interests.  Less  difficulty  arose  wilh  respect  to  the  latter,  because 
it  can  easily  be  proved  when  such  rights  would  have  come  into  possession 
by  the  determination  of  the  precedine;  estates ;  but  the  former  period  was 
to  be  computed  from  the  time  when  the  lorongdoer  acquired  tiie  possession 
of  the  freehold  adversely  to  the  title  of  the  owner,  whose  estate  thereby 
became  a  mere  ri^ht ;  and  in  many  cases  it  was  very  difficult  to  ascertain 
what  would  constitute  such  possession. 

As  to  the  rights  of  issues  in  tail  under  the  stat.  21  Jac.  1,  c.  16,  see 
Tolsan  v.  Kaye,  3  Brod.  &  B.  217 ;  3  B.  &  A.  738 ;  6  M.  &  G.  536 ;  l)oe 
V.  Woodroffe,  16  M.  &  W.  769. 

By  stat.  4  Hen.  7,  c.  24,  a  fine  with  proclamations  was  made  a  bar  to  Non-claim  on 
aU  persons  if  they  did  not  claim  within  five  3'ear8  after  the  proclamations  fines, 
made,  or  after  their  righte  of  entry  accrued,  or  after  the  removal  of  their  4  ggjj  7 
disabilities  (See  Davies  v.  Lovmdes,  6  Bing.  N.  C.  177,  178 ;  Runcorn  v.  ^  24 
Doe,  5  £.  &  0.  701 ;  Doe  v.  Perkins,  3  M.  &  S.  271 ;  Doe  v.  Gregory,  2 
Ad.  &  Ell.  14).    For  the  case  of  married  women,  see  Doe  v.  Pett,  11  Ad. 
&  EU.  853 ;  Voe  v.  Plumire,  3  B.  &  Aid.  474.     It  seems  that  the  adverse 
possession  necessary  to  make  a  fine  with  proclamations  operate  by  way  of 
Dar,  was  the  same  as  the  adverse  possession  necessary  for  the  purpose  of 
barring  a  right  of  entry  (Note  to  Nepean  v.  Doe,  2  Smith's  L.  0.  610, 

9th  ed.)      . 

To  constitute  adverse  possession,  it  was  formerly  considered  necessary  Advene 
that  there  should  be  an  ouster  of  the  seisin  in  one  of  five  modes,  called  possession 
disseisin,  abatement,  intrusion,  discontinuance,  and  deforcement.     Dis-  neoessaiy 
seisin  is  where  the  person  in  possession  of  the  freehold  is  evicted.    Abate-  under  above 
ment  is  where  a  wrongdoer  enters  on  the  vacant  possession,  after  the  statutes, 
death  of  the  owner,  instead  of  the  heir  or  devisee.    Intrusion  is  where  a 
wrongdoer  enters  on  the  vacant  possession,  after  the  death  of  the  tenant 
for  life,  instead  of  the  remainderman  or  reversioner.     Discontinuance 
was  where  a  tenant  in  tail  in  possession  aliened  by  a  tortious  conveyance, 
as  feoffment  or  fine,  which  did  not  bar  the  entail.    Deforcement  was 
considered  to  include  the  other  four  terms,  and  any  holding  over  after  the 
determination  of  an  estate,  or  other  wrongful  witlmolding  of  the  freehold 
from  the  right  owner  (See  1  Real  Prop.  Bep.  494 ;  3  Bl.  Comm.  167—173). 
When  a  party  entered  oy  colour  of  a  void  grant,  he  was  a  disseisor  CBudclers  Disseisio, 
case,  2  Eep.  55  b ;  Cro.  Eliz.  451 ;  Cro.  Oar.  306,  388 ;  Litt,  Bep.  298, 
S73 ;  Cro.  Jac.  660 ;  1  Jones,  316).    But  where  a  grant  was  according  to 
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S  &  4  Will.  4,  the  rules  of  law,  but  required  to  be  perfected  by  a  subsequent  ceremony, 
0.  27, 1.  S.     as  if  a  feoffee  entered  before  livery  of  seisin,  be  was  not  a  disseisor  (2  Bep. 

'  66).    Wherever  there  was  a  disseisin,  the  possession  of  the  disseisor  was 

considered  adversey  and  the  party  was  bound  to  pursue  his  remedy  within 

twenty  years  from  the  act  constituting  the  disseisin  (Butl.    Co.   Litt. 

330  b,  n.)    There  might  be  an  unlawful  possession  which  did  not  amount 

to  a  disseisin  {Doe  v.  Oregory,  2  Ad.  &  £11.  14  ;  4  Nev.  &  M.  308 ;  see  2 

M.  &  W.  904).    As  to  disseism,  see  Taylor  v.  Horde,  1  Burr.  108 ;  Doe  v. 

Lynea,  3  B.  &  C.  388;    WilliamB  d.  Hughes  v.  Thomas,  12  East,  141; 

Hoscoe  on  Real  Actions,  61 — 63 ;  2  Prest.  on  Abst.  284  et  seq, 

Qaestion  of         At  the  time  of  tiie  enactment  of  3  &  4  Will.  4,  c.  27,  it  seems  that  the 

advene  question  whether  possession  was  or  was  not  adverse,  was  to  be  decided  by 

poflseesion         inquiry  whether  the  circumstances  of  that  possession  were  sufficient  to 

T^?i^/     oT    «viiw>®  its  incompatibility  witii  a  freehold  in  the  claimant  (Note  to  Nepean 

Will.  4, 0.  27.  ^  j^^  2  Smithes  L.  C.  610,  9th  ed. ;  and  see  the  judgment  of  the  Privy 

Council  in  Des  Barres  y.  8hey,  22  W.  R  273,   an  appeal  from  Nova 

Scotia). 

The  possession  of  a  lessee  could  not  be  adverse  (1  Wils.  176 ;  3  Wils, 
621 ;  2  Bos.  &  P.  642 ;  2  D.  &  B.  38),  until  the  end  of  the  tenancy  (Cowp. 
218).  So  in  the  case  of  a  husband  of  a  tenant  for  life  holding  on  after 
her  death  (Doe  v.  Oregorp,  4  Nev.  &  M.  308 ;  see  Doe  v.  Blaketvay,  6  C.  & 
P.  663).  Joint  possession  with  the  real  owner  was  held  not  adverse 
{Reading  v.  Bawsteme,  2  Ld.  Baym.  829 ;  1  Salk.  423). 

Possession  was  not  adverse  in  some  cases  if  there  was  a  possible  expla- 
nation consistent  with  the  plaintifTs  tide ;  as  when  possession  might  have 
been,  under  a  custom,  for  a  husband  to  hold  for  hfe  his  deceased  wife's 
copyhold  (Doe  v.  Brightwen,  10  East,  683),  or  might  have  been  in  respect 
of  dower  (Doe  v.  Haslewood,  6  Ad.  &  Ell.  167 ;  see  Doe  v.  Fettet,  6  B.  & 
Aid.  223 ;  Doe  y.  Harhrow,  1  Ad.  &  Ell.  67,  n. ;  Doe  v.  LanqJUld,  16  M.  & 
W.  497) ;  or  might  have  been  under  an  agreement  for  partition  by  deed, 
which  was  never  executed  (Doe  v.  Milletty  11  Q.  B.  1036).  Where  a  person 
held  land  which  was  intenaed  to  be,  but  was  not  in  fact,  conveyed  to  him 
on  certain  trusts,  his  possession  was  not  adverse  while  it  was  in  accordance 
with  the  trusts  {Doe  v.  HtUse,  3  B.  &  C.  757).  But  where  copyhold  lands 
had  been  granted  to  A.  for  the  lives  of  herself  and  B.,  and  in  reversion  to 
C.  for  other  lives,  and  A.  died,  having  devised  to  B.,  who  entered  and  kept 
possession  for  more  than  twenty  years,  it  was  held  that  C.  was  barred  by 
the  statute  after  B.'s  death  from  maintaining  ejectment,  as  C.'s  right  of 
possession  accrued  on  the  death  of  A.,  when  his  interest  terminated,  inas-> 
much  as  there  could  be  no  general  occupant  of  copyhold  land  (Doe  v.  Scott, 
4  B.  &  C.  706).  Possession  by  a  woman  was  held  adverse  to  ner  brother, 
who  was  entitled  as  heir  {Doe  v.  LawUy,  13  Q.  B.  964).  So  possession 
by  the  mother  of  the  heir  was  adverse  unless  it  was  by  his  permission 
{DoeY,  Jauncey,  8  C.  &  P.  99).  Where  a  party  was  let  into  possession  with 
the  consent  of  the  owner,  and  did  acts  importing  that  he  continued  in 
possession  only  with  the  owner's  permission,  sudi  acts  prevented  the 
possession  being  adverse  (See  Litt.  s.  70).  So  where  a  person  was  let  into 
possession  under  a  contract  for  purchase,  and  paid  interest  on  a  portion  of 
the  purchase-money  for  some  years,  but  never  completed  the  purchase,  it 
was  held  that  his  possession  was  not  adverse  {Doey,  Edgar,  2  Bing.  N.  C. 
498).  A  woman,  living  apart  from  her  husband,  obtained  a  demise  of 
property  for  a  term :  it  was  held  that  possession,  if  adverse  to  tiie  wife, 
was  adverse  to  the  husband,  and  not  otherwise  {Roe  v.  Wilhins,  4  Ad.  & 
Ell.  86).  The  solitary  act  of  entry  and  attornment,  followed  by  no  asser- 
tion of  right  for  upwards  of  thirty  years,  was  no  evidence  of  a  possession 
not  being  adverse  {Doe  v.  Kdvxirds,  6  Ad.  &  Ell.  96). 
Adverse  ^^  ^tat.  2 1  Jac.  1 ,  c.  16,  ran  against  the  lord  of  a  manor  as  well  as  against 

possession  any  other  person.  Hence  it  was  said  if  a  house,  &c. ,  be  built  upon  the  waste, 
before  3  &  4  the  lord  shall  take  care  to  have  some  entry  made  of  it  in  ms  books,  and 
Will..  4,  0.  27,  reserve  some  rent  or  service,  otherwise  he  will  lose  his  right.  If  a  cottage 
in  the  case  of  is  built  upon  waste  in  defiance  of  a  lord  of  a  manor,  and  quiet  possession 
««»«>«wh.         lias  been  had  of  it  for  twenty  years,  it  is  within  the  stet.  21  Jac.  1,  c.  16 ; 
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b:Qt  if  it  were  built  at  first  by  the  lord's  permission,  or  any  acknowledg-  8  &  4  Will.  4, 
ment  have  been  since  made  (though  it  were  100  years  since),  that  statute     o.  27,  f.  2. 

would  not  jTun  against  the  lord  (Bull.  N.  P.  104,  cited  3  B.  &  C.  414 ;  see  —7~ 

Doe  V.  Wiiktiiaon,  3  B.  &  C.  413 ;  Doe  v.  Clarke,  8  B.  &  0.  717 ;  R,  v.  ^^*~™ 
Cuddington,  2  New  Sess.  C.  10  ;L.  J.  1845,  M.  C.  182 ;  R,  v.  Wohurn,  10  ^~^* 

B.  &  C.  846).  A  mere  licensee  is  in  this  respect  on  the  same  looting  as  a 
tenant  {Doe  y.  Baytup,  3  Ad.  &  Ell.  188).  As  to  licence  for  an  encroach- 
ment on  a  conunon  giyen  by  a  commoner,  see  Harvey  y.  Reynolds,  1  C.  & 
P.  141.  If  a  person  inclose  a  portion  of  the  lord's  waste  by  the  licence  of 
the  lord,  such  person  cannot  be  turned  out  of  thepossession  of  it  by  the 
lord  witiiout  reyocation  of  the  licence  (Doe  y.  JviUiamBy  7  C.  &  P.  332 ; 
see  DoeY.  WiUon,  11  East,  66  ;  Doey.  Hiakin,  6  Ad.  &  Ell.  495). 

Before  3  &  4  Will.  4,  c.  27,  if  no  other  title  appeared,  possession  for  Pcwflessory 
twenty  years  was  strong  presimiptiye  eyidence  of  a  fee  {Doe  y.  Barnard,  title  before 
Gowp.  595) ;  and  though  gained  by  manifest  wrong,  and  Uiough  liable  to  3  &  4  WiU.  4, 
be  aefeated  by  the  entry  of  the  rightful  owner,  was  a  title  as  against  c.  27. 
strangers  {Doe  y.  Webber,  1  Ad.  &  Ell.  1 19 ;  i>oc  y.  Parke,  4  Ad.  &  Ell.  816) ; 
and  conferred  on  the  possessor,  on  ouster  or  trespass  by  a  strainer,  the 
ordinazT  remedies  for  such  injuries  (See  3  Man.  &  Ky.  112,  n.)     Where  a 
plaintiff  in  ejectment  proyed  twenty  years'  possession  immeoiately  pre- 
ceding possession  for  ten  years  by  defendant,  the  former  was  entitled  to 
recoyer,  his  earlier  possession  preyailing  {Doe  y.  Cooke,  7  Bing.  346 ;  see 
Stokes  y.  Berry^  2  Salk.  421).    Possession  of  land  for  any  term  less  than 
twenty  years  by  a  feoffee  was  not  presumptiye  eyidence  of  Uyery  of  seisin 
{Doe  V.  Cleveland,  9  B.  &  C.  864 ;  Doe  y.  Davies,  2  M.  &  W.  503). 

Shortly  after  the  passing  of  3  &  4  Will.  4,  c.  27,  Lord  Si,  Leonards  thus  Effect  of  3  &  4 
described  the  effect  of  the  act : — '*  Under  the  new  act  possession  giyes  the  Will.  4,  c.  27. 
right,  and  not  only  giyes  the  right,  but  transfers  the  estate.  AU  former 
statutes  barred  the  remedy,  but  did  not  bar  the  estate ;  they  did  not 
create  an  estate,  although  they  enable  the  party  to  hold  against  all  the 
world.  But  the  new  statute  in  point  of  fact  giyes  the  estate,  to  recoyer 
which,  the  remedy  is  barred,  for  it  bars  the  remedy  and  binds  the  estate  " 
(Incorporated  Society  y.  Richards,  1  D.  &  War.  289 ;  and  see  Sugd.  R.  P. 
btats.  77,  2nd  ed.) ;  and  the  same  judge  subsequently  said :  *'  It  is  per- 
fectly settled  that  adyerse  possession  is  no  longer  necessary  in  the  sense 
in  which  it  was  formerly  used,  but  that  mere  possession  may  be  and  is 
sufficient  under  many  circumstances  to  giye  a  title  adyersely ;  and  al- 
though perhaps  now  no  better  expression  than  adyerse  possession  can  be 
used,  yet  it  is  not  adyerse  in  the  sense  in  which  that  phrase  was  used 
before  this  act  was  passed "  {Ely  y.  Bliss,  2  D.  M.  &  G.  476,  477 ;  see 
Cidley  y.  Doe,  11  Ad.  &  Ell.  1008 ;  Nepean  y.  Doe,  2  M.  &  W.  911 ;  Doe  y. 
Barton,  3  P.  &  Day.  198;  Jack  y.  Walsh,  4  Ir.  L.  E.  254). 

Some  of  the  principles,  howeyer,  laid  down  in  the  old  cases  on  adyerse  Adverse 
possession  haye  been  acted  on  in  recent  cases  (See  Scott  y.  Scott,  4  H.  L.  possession 

C.  1085).     Thus,  in  Thomas  y.  Thomas  (2  K.  &  J.  83),  where  a  father,  since  3  &  4 
entering  on  the  estate  of  his  infant  children,  was  held  to  haye  been  in  Will.  4,  o.  27. 
possession  as  a  bailiff  for  them.  Wood,  Y.-C,  applied  and  acted  on  the 

principle  {Doe  y.  Brightwen,  10  East,  583)  that  possession  is  neyer  con- 
sidered adyerse  if  it  can  be  referred  to  a  lawful  title  (See  Wall  y.  Stanwick, 
34  Ch.  D.  763  ;  Hohbs  y.  Wade,  36  Ch.  D.  553 ;  Boiling  y.  Hobday,  31  W. 
B.  9).  Where  a  purchaser  entered  into  possession  of  land,  an  undiyided 
share  in  which  was  yested  in  a  trustee  for  an  infant,  who  did  not  join  in 
the  conyeyance,  the  purchaser,  haying  notice  of  the  infant's  rights,  was 
treated  as  a  bailiff  for  the  infant,  and  was  not  allowed  to  plead  the  statute 
{Young  y.  Harris,  65  L.  T.  45 ;  see  Quintan  y.  Firth,  2  Ir.  Eq.  396 ;  Allen 
y.  Sayer,  2  Yemon,  368).  In  Felly  y.  Bascombe  (4  Giff.  394),  Stuart,  Y.-C, 
said :  **  One  effect  of  Ibe  statute  3  &  4  Will.  4,  c.  27,  is  materially  to  alter 
the  law  as  to  wluit  is  called  adyerse  possession.  The  present  state  of  tiie 
law  is  as  follows : — ^The  fact  of  a  person  receiying  the  rents  of  a  property 
raises  a  presumption  that  he  receiyes  them  in  the  character  of  owner ;  but 
this  presumption  may  be  rebutted  by  express  eyidence  to  the  contrary; 
by  eyidence  affecting  the  person  who  has  entered  into  possession,  or  by 
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evidence  of  the  mode  in  which  he  has  dealt  with  the  rents."  Accord- 
ingly, where  a  father  seised  of  land  made  a  will  invalid  as  to  real  estate 
whereby  he  appointed  his  brother,  to  whom  he  was  indebted,  executor, 
and  died  leavmg  two  infant  daughters,  and  the  imcle  entered  upon  the 
real  estate  and  kept  down  the  interest  on  a  mortgage,  and  laid  out  sums 
on  improvements,  his  possession  was  not.  adverse  to  his  nieces  [lb.; 
affirmed  on  appeal,  13  W.  E.  306).  As  to  a  person  entering  on  an  infant's 
estate  being  a  oailiff  for  him,  see  also  Crowther  v.  Crowther^  23  Beay.  305 ; 
Howard  v.  Shrewahwry^  17  Eq.  398.  As  to  a  trustee's  possession  being  set 
up  as  adverse  to  the  cestui  que  trus^By  see  Stone  v.  Godfrey ^  5  D.  M.  &  G. 
76.  Before  the  Act  3  &  4  Will.  4,  c.  27,  the  possession  of  a  cestui  que 
trust  was  not  at  law  adverse  to  the  title  of  the  trustee  (Smith  v.  King, 
16  East,  283),  and  the  same  has  been  held  since  the  act  {Dnimmond  v. 
Sdnt,  L.  R.  6  Q.  B.  763).  It  was  said  that  in  the  case  of  a  mortgagee  the 
doctrine  of  adverse  possession  had  been  revived  by  7  Will.  4  &  1  Vict.  c.  28 
(DocY.  Eyre,  17  Q.  B.  366).  The  occupation  of  a  school  by  a  schoolmaster 
lor  more  than  the  statutory  period  did  not  give  him  an  adverse  right 
against  the  landlord ;  for  his  occupation  was  fiie  occupation  of  the  land- 
lord, he  being  in  ttie  situation  of  a  servant  {Moore  v.  Doherty,  5  Ir.  L.  R. 
449 ;  see  EUis  v.  Crawford,  5  Ir.  L.  R.  404;  Montmorency  v.  Walsh,  4  Ir. 
L.  R.  254 ;  Gibson  v.  Wise,  35  W.  R.  409).  Charitable  trustees,  however, 
acquired  title  by  possession  under  a  void  grant,  although  one  of  their 
number  was  the  person  entitled  to  dispute  the  grant  {Churcher  v.  Martin, 
42  Ch.  D.  312).    See  note  as  to  possession,  p.  120,  post 

Where  a  solicitor  received  the  rents  of  a  mortgaged  property,  his  posses- 
sion was  that  of  the  client,  and  time  did  not  run  against  the  client  ( Ward 
V.  Carttar,  1  Eq.  29).  A  principal  may  acquire  a  possessory  title  to  real 
estate  by  receiving  l^e  rents  through  an  agent,  although  that  agent  is  the 
person  really  entitled  to  the  estate  {Williams  v.  Pott,  12  Eq.  149).  And 
see  as  to  receipt  of  rents  by  an  agent.  Smith  v.  Bennett,  30  L.  T.  100.  An 
owner  in  fee  who  had  received  rents  through  an  agent  died  intestate. 
The  agent,  who  continued  to  receive  the  rents,  was  held  to  act  on  behalf 
of  the  heir  {Lyell  v.  Kennedy,  14  App.  Cas.  437). 

According  to  the  law  both  before  and  since  3  &  4  WilL  4,  c.  27,  it  is 
settled  that  if  a  tenant  makes  an  encroachment  adjoining  to  the  land  he 
rents,  this  encroachment  will  be  for  the  benefit  of  nis  landlord,  unless  it 
appear  clearly,  from  some  act  done  at  the  time,  that  the  tenant  intended 
to  make  the  encroachment  for  his  own  benefit  {Doe  v.  Bees,  6  C.  &  P. 
610 ;  Doe  v.  Davies,  1  Esp.  461 ;  Brian  v.  Wimvood,  1  Taunt.  208 ;  Doe  v. 
Morris,  2  Bing.  N.  C.  189 ;  see  ante,  pp.  39,  40 ;  Doe  v.  Williams,  7  0.  & 
P.  332 ;  Doe  v.  Murrell,  8  0.  &  P.  134 ;  Whitmore  v.  Humphries,  L.  R.  7 
C.  P.  1).  As  to  when  encroachments  by  the  tenant  on  the  waste  do  not 
belong  to  the  landlord,  see  Doe  v.  Mulliner,  1  Esp.  460. 

The  landlord  of  A.  and  B.,  adjacent  closes,  demised  A.  The  tenant  of 
A.  built  upon  B.  without  leave  of  the  landlord,  who,  on  permission  being 
asked,  refused  it.  The  tenant  having  occupied  both  A.  and  B.  for  twenty 
years,  paying  rent  to  the  landlord  under  the  demise  of  A.,  but  not  ex- 
pressly in  respect  of  B.,  was  held  entitled  to  insist,  as  against  the  land- 
lord, on  a  twenty  years*  occupation  of  B.  within  the  3  &  4  WiU.  4,  c.  27, 
ss.  2  and  3  (Doe  v.  Massey,  17  Q.  B.  373).  One  who  occupies  as  his  own 
land  belonging  to  another,  and  afterwards  becomes  tenant  to  the  latter  of 
land  adjacent  to  the  land  so  occupied,  does  not  thereby  change  the  cha- 
racter of  his  possession,  but  can,  whilst  he  remains  tenant,  acquire  as 
against  his  landlord  a  possessory  title  to  the  land  first  occupied  (Dixon  v. 
Baty,  L.  R.  1  Ex.  259). 

Where  a  man  in  possession  of  land  with  a  defective  title  devises  it  to  A. 
for  life  with  remainder  over,  and  A.  enters  imder  the  will,  he  is  estopped 
from  denying  the  title  of  the  remainderman  claiming  under  the  same  will 
(Be  Stringer,  6  Ch.  D.  10 ;  Board  v.  Board,  9  Q.  B.  48 ;  see  also  Hawkshee 
V.  Hawksbee,  11  Hare,  230 ;  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1 ;  Yem  v. 
Edwards,  1  De  G.  &  J.  598). 

But  the  same  rule  did  not  apply  to  the  case  where  the  testator  had  a 
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good  title,  but  the  deyise  to  the  tenant  for  life  and  remainderman  was  S  ft  4  Will.  4, 
held  void  \Be  Stringer ^  6  Ch.  D.  1);  nor  where  the  particular  land  waa     c«  27,  i.  2. 
not  oompneed  in  the  deviae  to  the  tenant  for  life  and  remainderman  {Paine      ~     :      ~ 
V.  Jones,  18  Eq,  320).    See,  however,  the  judgment  of  Martin,  B.,  in  Anstee  5^**®'  invalid 
T.  Nelms,  1  H.  &  N.  225 ;  26  L.  J.  Ex.  5.  ^®^^- 

As  to  what  acts  amount  to  possession,  see  the  note  to  sect.  3,  post ;  as  to 
the  effect  of  certain  acts  in  croating  or  determining  a  tenancy  at  will,  see 
the  note  to  sect.  7,  post;  and  as  to  possessory  titles  under  3  &  4  Will.  4, 
c  27,  see  the  note  to  sect.  34,  fost, 

Eyery  claimant  who  has  suoi  a  right  of  possession  as  would  entitle  him  Rights  of 
to  maintain  ejectment  against  a  wrongdoer  is  still  competent  to  take  claimant  to 
nosseseion,  of  his  own  authority,  if  he  can  do  so  without  committing  a  take  posses- 
breach  of  the  peace  {Taylor  v.  Cole,  3  T.  E.  292;  Taunton  v.  Costar,  7  »<>»• 
T.  E.  431 ;  B.  v.  Wilson,  8  T.  E.  357 ;  Bogers  y.  Pitcher,  6  Taunt.  202 ; 
Turner  v.  Meymott,  1  Bing.  158 ;  Co.  Litt.  245  b ;   1  M.  &  E.  221,  n.  (c) ; 
5  Nev.  &  M.  164 ;  B.  v.  Newlands,  4  Jurist,  322 ;  Perry  v.  Fitzhowe,  8 
Q.  B.  757) ;  but  he  cannot  turn  out  the  wrongdoer  with  violence  {Edwitk 
Y.ffawkes,  18  Ch.  D.  199).    As  to  damages  in  case  of  a  forcible  entry  by 
the  rightful  owner,  see  BeddcUl  y.  MaiUand,  17  Ch.  D.  174. 

A  landlord  cannot  lawfully  acqtdre  possession  by  a  forcible  entry  after 
the  expiration  of  the  term  {Newton  v.  Harland,  1  M.  &  G.  644 ;  Joius  v. 
Foley,  1891,  1  Q.  B.  732) ;  even  under  a  licence  from  the  tenant  to  that 
effect  {Edtvick  v.  Haivkes,  18  Ch.  D.  199). 


When  right  shall  be  deemed  to  have  first  accrued. 

8.  In  the  construction  of  this  act,  the  right  to  make  an  entry  When  the 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  ^^^*^??  ^ 
be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  hav?  first 
mentioned ;  (that  is  to  say,)  when  the  person  claiming  such  accrued : 
land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in  in  case  of  an 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession  ^^^  '^ 
or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  P^^**®^®°» 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  on  dlsposses- 
or  have  discontinued  such  possession  or  receipt,  then  such  right  ^^°» 
shalL  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
possession or  discontinuance  of  possession,  or  at  the  last  time  at 
whioh  any  such  profits  or  rent  were  or  was  so  received  (/) ;  and  on  abatement 
when  the  person   claiming  such  land  or  rent  shall  claim  the  ^^  ^   ' 
estate  or  interest  of  some  deceased  person  who  shall  have  con- 
tinued in  such  possession  or  receipt  in  respect  of  the  same 
estate  or  interest  until  the  time  of  his  death,  and  shall  have  been 
the  last  person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  death  {m) ;  and  on  alienation : 
when  the  person  claiming  such  land  or  rent  shall  claim  in  re- 
spect of  an  estate  or  interest  in  possession  granted,  appointed  or 
otherwise  assured  by  any  instrument  (other  than  a  will)  to  him, 
or  some  person  through  whom  he  claims,  by  a  person  being,  in 
respect  of  the  same  estate  or  interest,  in  the  possession  or 
receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  snail  have  been 
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•  *  lr^*H|  ^  ^  ^^^^  posseeaion  or  receipt,  then  Bubh  right  Bhall  be  deemed  to 
^'  ^*  *'        have  first  accrued  at  the  time  at  which  the  peraon,  claiming 
as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instru- 
m  oase  of        mcnt  (n) ;   and  wnen  the  estate  or  interest  claimed  shall  have 
gg^2^.  been  an  estate  or  interest  in  reversion  or  remcdnder,  or  other 

future  estate  or  interest,  and  no  person  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  such  land,  or  the  receipt  of 
such  rent  in  respect  of  sucn  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or  interest  in  possession  (o) ; 
inoaseof  for-  and  when  the  person  claimins^  such  land  or  rent^  or  the  person 
broadS  oi        through  whom  ne  claims,  shaU  have  become  entitled  by  reason 
oondition.        of  any  forfeiture  or  breach  of  condition,  then  such  right  shall 
be  deemed  to  have  first  accrued  when  such  forfeiture  was  in- 
curred, or  such  condition  was  broken  (p). 

(1)  DiBposses-  {I)  The  first  branch  of  sect.  3  deals  with  cases  of  disposBession  and  dis- 
sioxL  and  difl-  continuance  of  possession  of  land  and  discontinuance  of  receipt  of  rent, 
oontiniianoe  Dispossession  is  where  a  person  comes"  in  and  drives  out  the  others  from 
OT  poBseeaion  possession :  discontinuance  of  possession  is  where  the  person  in  possession 
of  land.  gp^g  Q^|.  ^j^^  jg  followed  into  possession  by  other  persons  {Per  Fry,  J., 

MaiiM  y.  Buxton,  14  Ch.  D.  539).    To  dispossess  a  former  owner,  acts  must 
be  done  which  are  inconsistent  with  his  enjoyment  of  the  soil  for  the 
purposes  for  which  he  intended  to  use  it  {Per  Bramwdl,  L.  J.,  Leigh  v, 
c/ac^,  5  Ex.  Diy.  264,  273).    In  cases  of  discontinuance  regard  must  be  had 
There  must      to  the  nature  of  the  property  {lb,)    There  must  be  both  absence  of  posses- 
be  actual  sion  by  the  person  who  has  the  right  and  actual  possession  by  another, 
poasessicNi  by   whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within  the 
another.  statute  {Smith  v.  Lloyd,  9  Exch.  562 ;  APZhnnell  v.  M'Kintu,  10  Ir.  L.  B. 
514 ;  see  RimingUm  v.  Cannon,  12  C.  B.  1,  post).  And  if,  before  the  statu- 
tory period  has  expired,  the  intruder  abandons  possession,  the  rightful 
owner  is  in  the  same  position  in  all  respects  as  before  the  intrusion 
{Trustees^  Co,  v.  Short,  13  App.  Cas.  793).     To  bring  a  case  within  the 
statute,  possession  must  be  by  the  person  wishing  to  assert  the  statute, 
and  not  by  third  persons,  or  by  the  custody  of  the  law  {Howlin  v.  Sheppard, 
19  W.  E.  263).    As  to  the  party  upon  whom  the  onus  lies  of  proving  the 
commencement  of  the  wrongful  possession,  see  Poole  v.  Griffith,  15  Ir. 
C.  L.  R.  239,  277. 
What  is  A  road,  the  soil  of  which  was  vested  in  A.,  ran  from  a  highway  to  a  well, 
actual  posses-  the  land  upon  each  side  belonging  to  B.   B.  built  a  wall  across  the  mouth  of 
sion.                the  road,  leaving  a  stile  for  foot  passengers,  and  levelled  the  fences  on  each 
side  of  tiie  road ;  it  was  held  that  if  B.'s  acts  were  done  more  than  the 
statutory  period  before  the  action  was  brought,  A.'s  title  was  barred  by 
the  statute  (roWewAam  v.  Byrne,  12  Ir.  0.  L.  R.  376).    As  to  possession 
by  the  erection  of  a  fence,  see  Worssam  v.  Vandenbrande,  17  W.  B.  53. 
As  to  what  acts  constitute  possession  of  a  ditch,  see  Searhy  v.  Totten?Mm 
R.  Co,,  5  Eq.  409 ;  Norton  v.  X.  <fc  N,  W,  R.  Co.,  13  Ch.  Div.  268;  of  a 
boundary  wall,  Phillipeon  v.  Gibbon,  6  Ch.  428 ;  Waddington  v.  Nay  lor, 
60  L.  T.  480 ;  of  a  gravel  pit  and  road,  Smith  v.  Stocks,  17  W.  R.  1135. 
Acts  done  upon  part  of  a  piece  of  land  may  be  evidence  of  possession  of 
the  whole,  where  there  is  a  common  character  of  locality  {Jonea  v.  Wil- 
liams, 2  M.  &  W.  326 ;  Bristow  v.  Cormican,  3  App.  Cas.  641 ;  Clark  v. 
JElphinstone,  6  App.  Cas.  164). 

A  title  to  an  undergrouna  cellar  may  be  acquired  by  possession,  of 
which  the  owner  of  the  surface  is  ignorant  {Rains  v.  Buxton,  14  Ch.  D. 
5d7){y'  Where  a  rector  built  on  a  piece  of  land  a  school,  which  was  placed 
uuder  A  committee  of  which  he  was  a  member,  the  possession  was  not 
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6iich  88  to  give  the  rector  a  statutory  title  to  the  land  as  glebe  [(Hh9on  y.  8  ft  4  Will.  4, 
Wise,  35  W.  E.  409 ;  see  Churchtr  t.  Martin,  42  Ch.  D.  312).    A  stranger     ••  87,  t.  8. 

may  acquire  by  possession  a  title  to  land  of  a  railway  company,  whether  

superfluous  {NorUm  y.  L,  <fc  N.  W.  B,  Co,,  13  Ch.  Div.  268)  or  not  super- 
fluous {Bobbett  y.  8.  E.  B.,  9  Q.  B.  D.  424^.  And  a  possessory  title  may 
be  acquired,  eyen  though  the  true  owner  is  under  a  statutory  prohibition 
against  letting  or  selling  {Brighton  y.  Brighton  Ouardians,  6  0.  F.  D.  368). 
See  further  the  cases  quoted  ante,  pp.  117,  118. 

In  order  to  proye  possession  in  an  ejectment  for  mines,  it  is  not  suffi-  Mines  and 
dent  to  show  that  the  plaintiff  was  lord  of  the  manor :  an  actual  posses-  minerals, 
sion  of  them  within  twenty  years  must  be  proyed  {Bich  y.  Johnson,  Str. 
1142).  A  yerdict  for  the  plaintiff  in  troyer  for  lead  dug  out  of  a  mine 
will  not  proye  possession  of  the  mine ;  for  troyer  may  be  brought  on  pro- 
perty without  possession  (Bull.  N.  P.  102;  Adams  on  Ejecbnent,  263, 
4th  ed.) 

A  man  who  had  entered  and  worked  two  seams  of  coal  was  held  under  Foeaession  of 
the  circumstances  to  haye  taken  possession  of  seyen  seams  lying  under  the  minerals, 
same  lands  {Low  Moor  Co,  y.  Stanley  Coal  Co,,  34  L.  T.  186);  in  whidi 
case,  howeyer,  it  was  said,  that  where  a  man  has  entered  upon  and  taken 
possession  of  one  seam,  and  by  lapse  of  time  has  acquired  some  title  to  it, 
the  law  will  not  assume  that  his  possession  extends  to  all  other  seams 
lying  under  that  one.  As  to  when  working  one  part  of  a  mine  is  eyidence 
of  possession  of  the  whole,  see  Taylor  y.  Parry,  1  M.  &  Gr.  604 ;  Wild  y. 
HoU^  9  M.  &  W.  672.  Where  a  mme  owner  in  working  his  own  coal  went 
on  working  into  the  yein,  and  for  more  than  twenty  years  worked  coal 
lying  under  his  neighbour's  land,  it  was  held  under  the  circumstances  that 
he  had  not  acquired  any  title  to  the  adjoining  mine  by  possession  {Ashton 
y.  Stock,  6  Ch.  D.  719).  Acts  of  trespass  by  working  coal,  of  which  ike 
then  owner  of  the  coal  mine  was  ignorant,  were  held  not  to  constitute 
adyerse  possession  of  the  mine  within  this  statute  {Dartmouth  y.  Spittle,  19 
W.  B.  444  ;  see  as  to  ignorance,  Baijis  y.  Buxton,  14  Ch.  T).  537). 

When  the  defendant,  being  entitled  to  a  mere  right  of  way  oyer  land  Effect  of 
belonging  to  a  stran^r  which  adjoined  his  farm,   used  for  more  than  posaeasion  of 
twenty  years  such  adjoining  land  as  part  of  his  farm,  he  was  held  to  haye  surface, 
acquired  by  possession  of  the  surface  a  good  title  to  the  minerals  under- 
lying such  adjoining  land  {Seddon  y.  Smith,  36  L.  T.  168).    A  lessee.  Where  title 
under  a  lease  in  whidi  mines  were  not  reseryed,  who  was  in  possession  of  to  aurfaoe  and 
the  surface,  was  held  to  be  in  possession  of  the  mines  {Keyae  y.  Powell^  2  mineralais 
Ell.  &  Bl.  132),    But  where  tiie  owner  in  fee  of  land  with  minerals  under  ^^^  severed ; 
it  conyeyed  the  surface  to  A.,  excepting  the  minerals  to  himself,  his  heirs  is  severed, 
and  assigns,  and  reserving  liberty  to  enter  and  work,  and  such  right  of 
entering  had  not  been  exercised  for  more  than  forty  years,  but  no  other 
person  nad  worked  the  mines,  it  was  held  that  the  owner  was  not  barred 
{Smith  y.  Lloyd,  9  Exch.  562 ;   see  McDonnell  y.  M'Kinty,  10  Ir.  L.  E. 
514 ;  Seaman  y.  Vawdrey,  16  Ves.  390). 

Lord  St,  Leonards  was  of  opinion  that  the  expression  ^*  in  receipt  of  the  Beoeipt  of 
profits  of  any  land,"  is  used  m  the  act,  in  conjimction  with  the  words  **  in  profits  of 
possession  of  the  land,"  to  denote  not  the  receipt  of  rent  from  a  tenant,  but  l^nd. 
the  receipt  of   the  actual  proceeds  of  the  land  (B.  P.  Stat.  47).     By 
sect.  35  (p.  1 69,  post),  the  receipt  of  the  rent  payable  by  any  tenant  from  year 
to  year,  or  other  lessee,  is,  against  such  lessee  or  any  person  claiming  under 
him  (but  subject  to  the  lease),  the  receipt  of  the  profits  of  the  land  for  the 
purposes  of  1ms  act.   As  to  receipt  of  rents  b^  agent,  see  note,  ante,  p.  118. 

l^e  proyisions  of  this  section  as  to  disoononuance  of  Hke  receipt  of  rent  Discontinu- 
only  apply  when  the  party  entitled  to  the  rent  does  not  apply  for  payment,  anoe  of 
or  omits  to  enforce  his  remedies  with  knowledge  that  the  payment  nas  not  receipt  of 
been  made  {Adnam  y.  Sandwich,  2  Q.  B.  D.  4S6),  rent. 

Where  a  party  has  been  in  receipt  of  rent  ana  afterwards  discontinues  Point  from 
such  receipt,  the  statute  fixes  the  point  from  which  time  is  to  run  at  the  which  time 
day  on  which  the  last  payment  of  rent  was  made,  and  the  party  claim-  runs, 
ing  has  not  the  option  of  calculating  from  the  time  when  he  discontinued 
the  receipt  of  rent  {Owen  y.  De  Beauvoir,  16  M.  &  W.  547 ;  5  Exch.  166 ; 
«ee  Irish  T^and  Commission  y.  Qrant,  10  App.  Cas.  27 ;  and  the  note  to 
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sect.  34,  post).  Under  3  &  4  Will.  4,  c.  27,  a  person  dispossessed  of  land  is 
allowed  twenty  years  from  the  time  of  his  being  dispossessed  to  bring 
ejectment.  But  a  person  disseised  of  rent  has  only  twenty  years  from  the 
last  payment ;  ana  so,  if  an  annual  rent  has  been  paid  on  the  day  on 
which  it  became  due,  and  afterwards  unjustly  withheld,  the  party  aggrieved 
has  onl^  nineteen  years  during  which  ne  can  bring  his  action  or  distrain ; 
for  dunng  the  first  year  he  has  no  right  of  distress  or  action  at  all  (16  M. 
&  W.  565).  The  Act  37  &  38  Vict.  c.  57  {post,  p.  194),  has  fixed  the 
period  of  limitation  at  twelve,  instead  of  twenty,  jrears. 

Where  an  old  rent-charge  had  always  been  received  from  the  occupier 
of  one  part  of  the  premises  charged,  and  another  part  for  more  than  the 
statutory  period  had  been  in  a  separate  ownership,  and  the  owner  had  never 

aid  the  rent,  the  right  to  distrain  on  Hke  latter  portion  was  not  barred 

Woodcock  V.  Titterton,  12  W.  R.  865 ;  cf.  Dublin  y.  TrimUtton,  12  Ir.  Eq. 
B.  251).  Where  the  rents  of  mines  are  reserved  by  means  of  payment  of 
produce  in  specie,  time  will  run  under  the  statute  from  the  receipt  and 
not  from  the  sale  of  such  produce  by  the  lessor  [Denys  v.  Shuckhurghy  4 
Y.  &  Coll.  42 ;  see  M'Donmll  v.  M'Kinty,  10  Ir.  L.  E.  514). 

Where  a  copyhold  tenant  had  not  paid  his  fine,  and  the  lord  seized 
qiumsque,  and  tibirtv-seven  years  expured,  and  the  heir  of  the  tenant 
offered  the  fine,  and  then  filed  a  bill  to  compel  admittance ;  it  was  held 
that  time  ran  from  the  date  of  the  seizure,  on  the  ground  that  it  was  the 
duty  of  the  copyhold  tenant  to  pay  the  fine  {Walters  v.  Webb,  5  Ch.  531). 

(m)  The  second  branch  of  sect.  3  deals  with  cases  where  wrongful 
possession  commenced  on  the  death  of  a  rightful  owner.  '^Thus  where 
A.,  seised  in  fee  in  possession  dies  either  intestate,  leaving  B.  his  heir,  or 
having  devised  to  B.  in  fee  or  for  a  less  estate  {sed  qu,,  James  v.  Salter,  3 
Bin^.  N.  0.  544),  and  C,  a  stranger,  first  obtains  possession  after  the 
deatn  of  A.,  the  time  runs  against  B.  from  A.'s  death,  and  not  from  O.'s 
entry"  (1  Hayes,  Conv.  248). 

Lord  St.  Leonardo  seems  to  be  of  opinion  that  a  rent  newly  created  bjy 
will  (as  in  James  v.  Salter y  3  Bing.  N.  C.  544),  would  fall  within  this 
second  branch  of  sect.  3  (B.  P.  Stat.  22).  But  this  opinion  is  questioned 
(Darb.  &  Bos.  Stat.  Lim.  228). 

A.  let  land  to  B.  by  parol  from  year  to  year,  reserving  rent  payable  in 
March  and  November.  The  last  payment  of  rent  was  in  March,  1846:  A* 
died  in  December,  1846  ;  time  ran,  under  sect.  8,  from  the  last  payment 
of  rent,  and  not  from  A.*s  death,  under  sect.  3  {Baines  v.  Lumley,  16 
W.  B.  674). 

(n)  The  third  branch  of  sect.  3  deals  with  cases  where  wrongful  posses- 
sion commenced  on  alienation  by  a  rightful  owner.  On  the  construction 
of  the  words  **  other  than  a  will"  in  this  branch,  see  James  v.  Salter ,  3 
Bing.  N.  C.  544. 

It  was  held  by  the  Court  of  Common  Pleas  (differing  from  the  Queen's 
Bench,  Doe  v.  Phillips,  10  Q.  B.  130)  that  the  case  of  a  cestui  que  trust 
holding  land  under  a  trustee  does  not  fall  within  this  clause  {Oarrard  y. 
Tucky  8  C.  B.  23  n. 

(o)  The  fourth  oranch  of  sect.  3,  together  with  sect.  20,  and  sect.  2  of 
37  &  38  Vict.  c.  57  {post,  p.  194),  which  has  been  substituted  for  sect.  5  of 
3  &  4  Will.  4,  c.  27,  deal  with  future  interests. 

The  words  in  this  branch  of  sect.  3,  **  or  other  future  estate  or  interest," 
were  said  to  be  large  enough  to  comprehend,  and  would  comprehend,  all 
executory  devises  {James  v.  Salter,  3  Bing.  N.  C.  554,  ante,  p.  113;  see 
Doe  V.  Liversedge.y  11  M.  &  W.  517,  posty  sect.  20,  n.,  for  a  case  of  a  future 
estate  within  these  words). 

Where  a  tenant  for  life  aliens  in  fee,  time  does  not  run  against  the  re- 
mainderman imtil  the  death  of  the  tenant  for  life  {Dos  v.  Rolfey  8  Ad.  & 
Ell.  650;  see  Scott  v.  ScoU,  4  H.  L.  C.  1084). 

In  1788  estates  were  settled  to  the  use  of  the  wife  for  life,  with  re- 
mainder to  her  issue  in  tail,  with  remainder  to  the  settlor  (whose  heiress- 
at-law  she  was)  in  fee.  In  1818,  by  deeds  to  which  the  husband  and  wife 
and  their  only  son,  B.  G.,  were  parties,  and  by  a  recovery  suffered  in 
pursuance  thereof,  the  estates  were  limited  to  the  use  of  the  husband  for 
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life,  lemainder  to  the  nife  for  life,  remainder  to  R.  G.,  the  son,  for  life,  8  ft  4  Will.  4, 

remainder  to  his  issue  in  tail,  remainder  to  J.  F.,  his  sister,  for  life,  with      ••  ST,  •.  8. 

oQier  remainders  over.    The  husband  died  in  1819,  the  wife  in  1822,  and 

B.  G.  in  1828 :   it  was  held,  that,  inasmuch  as  the  estate  of  J.  F.  was 

cured  out  of  the  estate  by  B.  G.,  she  had  the  same  period  for  bringing  an 

ejectment  in  respect  of  any  estates  comprised  in  the  above  deeds  as  he 

would  hare  had  ii  he  had  continued  aUve,  viz.,  twenty  years  from  the  year 

1822,  when  his  remainder  came  into  possession.    The  effect  of  the  deed  of 

1818  and  of  recovery  was  to  bar  all  remainders  over,  and  to  create  new 

estates  out  of  his  estate  tail  {Doe  v.  Edmonds,  6  M.  &  W.  295^. 

When  a  landlord  merely  omits  to  compel  his  lessee,  durmg  the  con-  Landlord  and 
iinuanoe  of  a  lease,  to  pay  rent,  and  there  has  been  no  payment  to  any  tenant, 
other  person,  time  runs  from  the  determination  of  the  lease  [Doe  v.  Oxen- 
ham,  7  M.  &  W.  131,  133,  134;  see  Grant  y,  Ellis,  9  M.  &  W.  113;  Doe 
V.  Qodsill,  4  Q.  B.  603,  n.j    Upon  the  renewal  of  a  lease  the  landlord's 
estate  became  an  estate  m  possession,  and  his  light  of  action  accrued  ^ 

{Ecel.  Commissioners  r,  Rowe,  5  App.  Cas.  741J.*^a^<^/^  (,t^.&^n/tuit^9u^'i^^.^  **^^^*^i,t  / 

For  the  case  of  leases  containing  a  clause  of  re-entry  for  non-payment  Husband  and   ^'    > 
of  rent,  see  note  to  sect.  4,  ^(w<.  wife.  '/^p  /  • 

If  husband  and  wife,  being  seised  in  fee  in  right  of  the  wife,  convey  to  a 
purchaser  bv  a  conveyance  not  operative  to  bind  her,  the  wife,  if  she  sur- 
vives, and  if  not,  her  heir,  may,  on  the  husband's  death,  recover  the  land, 
notwithstanding  the  purchaser  may  have  been  in  possession  for  forty  years. 
It  was  held  that  the  right  of  the  wife  came  within  the  fourth  branch  of 
sect.  3,  as  being  a  future  estate  or  interest  {Jum'pMn  v.  Pitchers ,  13  Sim. 
327).  Hie  case  would  be  different  if  the  husband  and  wife  simply  discon- 
tinued possession  (Sugden,  B.  P.  Stat.  83;  see  also  Cannon  y*  Eimin{jfUmf 
12  C.  B.  1\ 

See  furtlier  as  to  future  interests,  the  notes  to  sect.  20,  and  37  &  38  Yict.  (6)  Bights 
c.  57,  sect.  2  {post,  p.  194).  arising  on 

{p)  The  fifth  branch  of  sect.  3  and  sect.  4  deal  with  rights  arising  on  forfeiture  or 

forfeitures  and  breaches  of  conditions,  as  to  which  see  note  to  sect.  4.  ^"^^^^fl  ®* 

condition. 


Forfeiture, 

4.  ProYided  always,  that  when  any  right  to  make  an  entry  When  ad- 
or  distress,  or  to  bring  an  aotion  to  recover  any  land  or  rent  by  Y*^*^  °'. 
reason  of  any  forfeiture  or  breach  of  condition,  shall  have  first  not^oaby 
accrued  in  respect  of  any  estate  or  interest,  in  reversion  or  re-  remainder- 
mainder,  and  tne  land  or  rent  shall  not  have  been  recovered  by  P*°»  ^^  ^^ 
"virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  right  when 
biing  an  action  to  recover  such  land  or  rent  shall  be  deemed  to  Ms  estate 
have  first  accrued,  in  respect  of  such  estate  or  interest,  at  the  °°™®®  ^^ 
time  when  the  same  shall  have  become  an  estate  or  interest  in  P^^®^®^°^' 
possession,  as  if  no  such  forfeiture  or  breach  of  condition  had 
happened  (^). 

{q)  The  above  section  must  be  read  in  connection  with,  and  forms  a 
proviso  upon,  the  last  branch  of  section  3.  The  words  ** forfeiture"  and 
"  breach  of  condition  "  are  to  be  read  in  their  largest  sense,  including  for- 
feitures which  give  a  ri^ht  to  an  estate  imder  a  conditional  limitation,  as 
well  as  forfeitures  which  can  only  be  taken  advantage  of  by  the  heir 
{Astley  V.  Essex,  18  Eq.  290).  See  also  as  to  this  section  the  remarks 
of  Thesiger,  L.  J.,  Magdalen  Hospital  v.  KnoUs,  8  Ch.  Div.  727.  The 
proviso  contained  in  sect.  4  in  fact  preserves  the  previous  law  (See  1  Ves. 
sen.  278 ;  Doe  v.  Blakeway,  6  C.  &  P.  663 ;  Doe  v.  Danuers,  7  East,  299). 

The  lord  of  a  manor  is  barred  by  the  statute  from  entering  for  a  for-  Entiy  for 
feiture  of  copyholds  after  the  expiration  of  the  statutory  period  ( Witton  v.  forfeiture  of 

copyholds. 
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8*4  Will.  4,  Peacock,  3  M.  &  E.  325).  Where  the  lord  died  before  entry  or  seizure  for 
0.  87»  •.  4.  forfeiture,  the  reversioner  or  remainderman  could  never  take  advantage 
of  the  forfeiture  done  or  committed  before  their  time  [Montagues  castf  Oio. 
Jac.  301 ;  Co.  Cop.  s.  60 ;  Doe  v.  Hellier,  3  T.  R.  162 ;  see  2>oc  v.  True- 
maiif  1  £.  &  Ad.  744 ;  Doe  v.  Botufieldy  6  Q.  B.  492) ;  unless  the  act  of 
forfeiture  destroys  the  estate  ^3  T.  E.  173).  As  to  the  forfeiture  of  copy- 
holds, see  Shelford  on  Copynolds,  pp.  148 — 172;  Scriven,  178  ei  «ey., 
6th  ed. ;  Chamberlain  v.  Ihakcy  2  Sid.  8 ;  and  for  waste,  Easiamrt  v. 
Weeks,  Salk.  186 ;  Lutw.  799 ;  Bird  v.  Kirkby,  1  Mod.  199 ;  Carter,  237 ; 
Gilb.  Ten.  249. 
Claiifle  of  With  regard  to  express  clauses  of  re-entry  for  non-payment  of  rent,  it 

re-entry  for  jg  settled  fliat  in  Ireland  a  landlord  is  not  baiTod  from  recovering  rent 
non-payment  \yj  non-payment  for  the  stetutory  period  {Cosine  v.  Sugrue,  9  Ir.  L.  E. 
of  rent.  jy.  parkeY,  McLoughlin,  1  Ir.  C.  L.  E.  186;  Spratt  v.  Sherlock,  3  Ir. 

C.  L.  E.  69 ;  overruling  Doe  v.  Bingham,  3  Ir.  L.  K.  456).  In  the  case  of 
an  English  lease  contaming  such  a  clause,  it  has  been  suggested  that  a 
fresh  right  to  re-enter  accrues  eveiy  time  a  fresh  default  in  payment  of 
rent  is  made  (Darb.  &  Bos.  Stat.  Lim.  251 ;  see  Doe  v.  Blis's,  4  Taunt. 
725;  Macher  v.  Foundling  Hospital,  1  Ves.  &  B.  191).  In  the  case  of 
certain  covenants  and  conditions,  sect.  14  of  the  Conv.  Act,  1881,  now 
requires  notice  to  be  given  before  a  lessor*s  right  of  re-entry  or  forfeiture 
can  be  enforced  by  action.  See  the  section  at  length,  post. 
Notice  of  Where  a  party  is  really  ignorant  of  the  existence  of  an  instrument  in 

condition.  which  the  condition  is  contained,  and  where  he  would  have  a  good  title  if 
there  were  no  such  instrument,  a  neglect  of  the  terms  of  the  condition 
will  not  subject  him  to  a  loss  of  the  estate ;  and  the  party  entitled  to  avail 
himself  of  the  condition  must  take  care  to  make  it  xnown  to  the  person 
who  was  to  comply  with  it  {France's  case,  8  Bep.  89  b;  Shep.  T.  148; 
Mallon  V.  Fitzgerald,  3  Mod.  28 ;  Skinn.  125 ;  Doe  v.  Beauclerk,  11  East, 
657).  But  a  person  who  takes  by  ^t  under  a  will  cannot  plead  want  of 
knowledge  of  the  contents  of  the  will  as  an  excuse  for  not  complying  with 
its  provisions  {Asiley  v.  Essex,  18  Eq.  297) ;  unless  he  is  the  testator's  heir 
and  could,  but  for  the  will,  have  taken  as  such  (76. ;  see  Doe  v.  Crisp,  8 
Ad.  &  Ell.  779;  Porter  v.  Fry,  1  Vent.  199). 

Old  law  as  to  In  cases  of  conditions  of  re-entry  there  was  a  difference  between  leases 
conditions  of  for  lives  and  leases  for  years.  As  to  leases  for  lives,  if  the  tenant  was 
re-entry;  guilty  of  any  breach  of  the  condition  of  re-entry  the  lease  was  only 

in  leases  for  voidable,  and  not  determined  until  the  lessor  re-entered,  though  tho 
lives ;  clause  of  the  condition  should  be  that  the  lease  should  be  void.    For  it 

was  a  rule  that  where  an  estate  commences  by  livery  it  oould  not  be  deter- 
in  leases  for  mined  before  entry  (^rott;;} I'n^  v.  ^e«^on,  Plowd.  135,  136).  But  a  lease 
years.  for  years,  with  a  condition  that,  for  non-payment  of  the  rent  or  the  like, 

the  lease  should  be  null  and  void  if  the  lessee  was  guilty  of  any  breach 
of  the  condition,  was  absolutely  determined  {Goodright  v.  Davids,  Cowp. 
804).  But  if  in  such  a  lease  the  clause  was  that  for  non-payment  of  the 
rent  it  should  bo  lawful  for  the  lessor  to  re-enter,  the  lease  was  only  void- 
able, and  might  be  affirmed  by  acceptance  of  rent  accrued  due  after,  or 
other  act  {Brotunifig  and  Beston*s  case,  Plowd.  133;  Pennant* s  case,  3  Bop. 
64  a,  b  ;  65  a,  b;  Co.  Litt.  215,  a;  Ooodright  v.  Davids,  Cowp.  804;  see 
1  Wms.  Saund.  441,  ed.  1871). 
Present  state  Since  the  statutes  7  &  8  Vict.  c.  76,  and  8  &  9  Yict.  c.  106,  s.  2,  estatea 
of  the  law.  for  life  may  commence  without  livery ;  and  the  distinction  taken  above 
between  leases  for  lives  and  leases  for  years  (in  those  cases  where  the 
clause  is,  that  the  lease  shall  be  void  on  breach  of  the  condition)  seems 
therefore  to  be  now  inapplicable  (1  Smith's  L.  C.  54,  9th  ed.)  But  even 
in  the  case  of  a  lease  for  years  which  contains  a  proviso  that  it  shall  be 
void  for  non-payment  of  rent  or  other  breach  of  covenant,  the  modem 
authorities  seem  to  establish  that  such  a  lease  in  case  of  a  breach  shall  be 
regarded  as  voidable  only,  so  that  the  landlord,  by  the  acceptance  of  rent 
or  the  like,  with  notice  of  the  breach,  will  waive  the  lorfeitiue  {Boberts  y. 
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Davey,  4  B.  &  Ad.  6W;  Doer.  Baneks,  4  B.  ft  A.  401 ;  Arnshy  v.  Wood-  S  *  4  Wilt  4, 
wBrrf,  6  B.  &  C.  519  ;  Bead  v.  Farr,  6  M.  ft  S.  121 ;  Malius  v.  Freeman,      ••  «7.  ■.  4. 

4Bixig.  N.  C.  395  ;  Doev.  Birch,  1  M.  ft  W.  402 ;  Hyde  v.  }VatU,  12  M.    

ft  W.  234 ;  Hughes  v.  Palmer,  19  0.  B.  N.  S.  393 ;  compare  Magdalen 
Ho^iUzl  T.  KjiotU,  4  App.  Gas.  324V  A  distress  made  by  a  landlord  on  the 
ssBignee  of  his  leesee  is  a  waiver  oi  a  forfeiture  incurred  bv  a  prior  breach 
oi  covenant ;  but  if  there  ba  a  continuing  breach  the  landlord  is  not 
]»eduded  from  taking  advantage  of  it  for  a  time  subsequent  to  the  dis- 
tress {Doe  V.  Peek,  1  B.  ft  Ad.  428).  A  condition  of  re-entry  on  breach 
of  covenants  in  a  lease  can  only  operate  during  the  continuance  of  the 
lease  [Johns  v.  Whitley,  3  Wils.  127).  See  now  sect.  14  of  Conv.  Act, 
1881,  port. 


iSecL  2  of  37  iSf  as  Vict,  c,  57  {tchich  see,  post,  p.  194)  A/w»  been 
iubstitutedfor  sect.  6  o/3  4-  4  Will  4,  c.  27.] 


Administrator, 

6.  For  the  purposes  of  this  act  an  administrator  claiming  the  An  adminis- 
estate  or  interest  of  the  deceased  person  of  whose  chattels  he  *™^v*Yi5"" 
shall  be  appointed  administrator,  shall  be  deemed  to  claim  as  if  obtaioed  the 
there  bad  been  no  interval  of  time  between  the  death  of  such  estate  without 
deceased  person  and  the  grant  of  the  letters  of  administration  («).  ^^^^f  *^*®' 

(«)  In  the  case  of  intestacv,  it  had  been  decided  that,  as  to  all  rights  deceased. 
occurring  after  the  death  of  the  intestate,  the  Statutes  of  Limitation  only  Old  rule  that 
began  to  run  from  the  grant  of  administration.     Hence  a  right  to  a  chattel  time  ran  from 
interest  in  lands  mi^ht  have  been  kept  alive,  notwithstanding  adverse  8r>^^  ^  ^* 
poesesaion,  to  the  expuation  of  the  term,  however  long,  and  instances  had  n"*"8tnition. 
occurred  of  serious  practical  inconvenience  frcMn  that  state  of  the  law  (See 
Slanford^s  case,  Gro.  Jac.  61 ;  cited  in  Cary  v.  Stephenson,  2  Salk.  421 ; 
S,  C.  Carth.  335 ;  Skinn.  555 ;  4  Mod.  376 ;  Fairdaim  v.  Little,  cited  in 
5  B.  &  Aid.  214).    The  object  of  this  clause  of  the  act  is  to  make  the 
period  of  limitation  with  respect  to  chattel  interests  in  land  begin  to  run 
from  the  time  when  the  right  of  entry  arose  and  might  have  been  acquired 
by  taking  out  letters  of  administration  (See  1st  Eeal  Prop.  Bep.  p.  48). 
It  has  been  held  accordingly  that  time  runs  against  the  admmistrator 
from  the  date  of  the  death  of  the  intestate,  not  from  the  grant  of 
administration  (Davies  v.  Williams,  34  Ch.  D.  558). 

The  section  appUes  to  cases  arising  in  respect  of  charges  on  land,  as  well  as 
to  cases  arising  under  the  earlier  part  of  the  act  {Be  Bonsor  and  Smith,  34 
Ch.D.660,n.^ 

The  distinction  between  an  administrator  and  an  executor  is,  that  an  Distinction 
administrator  derives  his  title  wholly  from  the  probate  court,  and  has  between  ad- 
none  until  the  letters  of  administration  are  granted,  and  the  property  ministrator* 
of  the  deceased  vests  in  him  only  from  the  time  of  the  grant  ( Woolley  v.  *^^  executor. 
Clark,  5  B.  &  Aid.  744).    The  title  of  an  administrator,  though  it  does 
not  exist  until  the  grant  of  administration,  relates  back  to  the  time  of  the 
death  of  the  intestate,  so  that  he  may  recover  against  a  wrongdoer  who 
has  seized  or  converted  the  goods  of  the  intestate  after  his  death  in  an 
action  of  treroass  or  trover  {Tharpe  v.  Stallwood,  5  M.  &  G.  760 ;  Foster 
V.  Bates,  12  M.  &  W.  233;   Wtlchman  v.  Sturgis,  13  Q.  B.  552).     But  this 
doctrine  of  relation  exists  only  in  cases  where  the  act  done  is  for  the 
benefit  of  the  estate  {Morgan  v.  Tfwmtis,  8  Exch.  302).    An  executor,  on 
the  other  hand,  derives  his  title  from  the  wiU  itself,  and  the  property  vests 
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Nature  of 
administra- 
tor's rights. 


9  ft  4  Will.  4,  in  him  from  the  moment  of  the  testator's  death  {Hickmcafi  y.  Walker, 
0.27.  •.'6.     Willes,  27). 

Where  letters  of  administration  haye  been  granted,  the  administrator 
is  entitled  to  all  the  rights  which  the  intestate  had  at  the  time  of  his  death 
vested  in  him ;  although  no  right  of  action  accrues  to  the  adimnistrator 
until  he  has  obtained  letters  of  administration  [Prtxit  y.  Swaine^  8  B.  & 
C.  287).  An  executor  or  administrator  is  not  deemed  to  be  in  possession 
of  things  immoyeable,  as  leases  for  years  or  houses,  before  entry  (Went. 
Off.  Ex.  228, 14th  ed.) ;  although  a  reyersiun  of  a  term,  which  the  testator 
granted  for  part  of  the  term,  is  in  the  executor  immediately  on  the 
testator's  death  {^Trattle  y.  King,  T.  Jones,  170).  But  the  relation  of  the 
grant  of  administration  to  the  death  of  the  intestate  did  not,  it  seems, 
divest  any  right  legally  vested  in  another  between  the  death  of  the 
intestate  and  the  grant,  so  as  to  enable  an  administrator,  who  had 
obtained  letters  of  administration  after  an  execution  issued  against  the 
intestate's  tenant,  to  call  on  tiie  sheriff  to  pay  one  year's  rent,  pursuant  to 
the  stat.  8  Anne,  o.  17  {Waring  v.  Dewberry,  GHb.  Eq.  Bep.  223,  cited  in 
1  Str.  97  ;  Fortesc.  360 ;  8.  C,  Vin.  Abr.  Executors  (Q)).  It  seems  that 
the  grant  of  administration  will  have  the  effect  of  vesting  leasehold 
property  in  the  administrator  by  relation,  so  as  to  enable  him  to  bring 
actions  in  respect  of  that,  property  for  all  matters  affecting  the  same 
subsequent,  to  the  death  of  the  intestate,  and  to  render  him  liable  to  an 
account  for  the  rents  and  profits  of  it  from  the  death  of  the  intestate  {B,  v. 
Horaley,  8  East,  410); 

As  to  the  runniDg  of  time  under  21  Jac.  1,  o.  16,  in  the  case  of  executors 
and  administrators,  o^epost,  pp.  215,  216. 


In  the  case  of 
a  tenant  at 
willf  the  right 
shall  be 
deemed  to 
have  accrued 
at  the  end  of 
one  year. 


Tenancy  at  Will. 

7.  When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  reoeipt  of  any  rent,  as  tenant  at 
vfiHily  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  haye  first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commencement  of 
such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to 
have  determined :  provided  always,  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will,  wimin  the  mean- 
ing of  this  clause,  to  his  mortgagee  or  trustee  {t). 

{t)  This  section  did  not  apply  to  cases  where  the  tenancy  at  will  had 
been  determined  before  the  passing  of  the  act  {Doe  y.  Page,  5  Q.  B.  767, 
see  p.  772 ;  Doe  v.  Thompson,  6  Ad.  &  Ell.  721 ;  Doe  v.  BoM,  11  Q.  B.  127). 
But  where  the  tenancy  was  subsisting  at  the  passing  of  the  act,  time  ran 
from  the  expiration  of  one  year  after  the  expiration  of  the  tenancy  {Doe  v. 
Moore,  9  Q,.  B.  655). 

Where  a  bargainee  took  possession  of  land  included  in  an  indenture  of 
bargain  and  sale  which  was  not  enrolled,  this  operated  to  make  the  bar- 
gainee a  tenant  at  will,  and  time  began  to  run  in  his  favour  from  the  end 
of  the  first  year  {Low  Moor  Co,  v.  Stanley  Co,,  34  L.  T.  186).  The  occu- 
pation for  twenty-six  years  by  guardians  of  public  offices  belonging  to  a 
corporation  without  pa^rment  of  rent  was  held  to  be  a  tenancy  at  wm,  the 
guardians  acquiring  a  title  imder  this  section  {Brighton  v.  Brighton  Guar' 
diana,  6  C.  P.  D.  368). 
Tenancies  at  A  tenancy  at  will  of  the  waste  of  a  manor  was  held  to  be  created  by  a 
wiU  of  waste.   Hcence  from  the  lord  {A,  G,  v.  TomWie,  15  Ch.  Div,  160,  157),  even  where 
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•  yearly  rent  was  reservod  {Hodgson  v.  Hooper,  29  Tj.  J.  Q.  B.  222) ;  in  8  *  4  mil.  4, 

vnich  last  case  it  was  said  that  each  successive  payment  of  rent  was  a      ••  li7,  s.  7. 

fresh  acknowledgment  that  the  land  was  held  by  permission  of  the  lord. 

But  where  a  lessee,  with  the  yerbal  consent  of  his  lessor,  enclosed  land 

adjoining  his  holding  (which  land  was  in  fact  copyhold  waste  belonging 

to  the  lessor  as  lord  of  a  manor),  this  did  not  create  such  a  tenancy  as  is 

referred  to  in  sect.  7  {Whitmort  t.  Humphries^  L.  E.  7  C.  P.  1). 

Where,  after  the  expiration  of  one  year  from  the  commencement  of  a  Tenancy  at 
tenancy  at  will,  the  tenancy  has  been  determined,  time  runs  not  from  the  will  deter- 
determination,  but  from  the  expiration  of  the  year  {l)oe  t.  Carter,  9  Q.  B.  mined  after 
963;  Doe  T.  Turner,  7  M.  &  W.  226).  expiration  of 

In  a  case  before  the  Privy  Council,  it  was  said  that  where  time  has  one  year, 
h^un  to  run  after  the  expiration  of  one  year  from  the  commencement  of  Tenancy  at 
a  tenancy  at  will,  the  question  of  a  subsequent  determination  of  the  will  dcter- 
original  tenancy  is  only  relevant  so  far  as  it  may  be  preliminar>*  to  the  mined ;  new 
creation  of  a  fresh  tenancy  at  will  after  the  determmation  of  the  first,  and  tenancy 
within  the  period  of  limitation  {Day  v.  Day,  L.  E.  3  P.  C.  751).     In  the  created, 
event  of  such  new  tenancy  being  created,  time  runs  from  the  determi- 
nation   of    such   new    tenancy,  or  from   the   expiration  of   one  year 
after  the  commencement  thereof,  without  regard  to  the  original  tenancy 
{fAick€  V.  Matthews,  13  C.  B.  N.  S.  753;  11  W.  E.  343;  Turner  y.  Doe, 
9  M.  &  W.  643;  see  i>o«  v.  Rock,  4  M.  &  Gr.  30;  Thorp  v.  Facey,  35  L.  J. 
C.  P.  349).    New  tenancies  were  Held  to  have  been  created  in  Locke  v. 
Matthews  and  Turner  v.  Doe,  sup. 

Where  parish  overseers  determined  a  pauperis  tenancy  at  will  by  Tenancy  at 
turning  him  out,   and    he  subsequently  resumed  possession,   no  new  willdeter- 
tenancy  at  will  being  created,  time  ran  against  the  over8e.ers  from  th^  mined,  and 
pauper's  subsequent  resumption  of  possession  without  any  regard  to  the  resumption  of 
original  tenancy  {Randal  v.  Stevens,  2  E.  &  B.  641).    And  where  A.,  the  P'^f^  ^^ 
true  owner  of  a  garden,  which  by  his  permission  was  occupied  by  B.,  from  hmdlord. 
time  to  time  came  on  the  land  and  gave  directions  as  to  cutting  trees,  it 
was  said  that  every  time  A.  came  on  the  land,  time  commenced  afresh  to 
run  against  him  {Allen  v.  England,  3  F.  &  F.  491. 

An  estate  at  will,  being  the  lowest  estate  whicn  can  arise  by  the  a^ree-  Creation  of 
ment  of  the  parties,  is  not  bounded  by  definite  limits  with  resi>ect  to  tune;  tenanoy  at 
but  as  it  originated  in  mutual  agreement,  so  it  depends  upon  the  concur-  will, 
renoe  of  both  parties  (See  Litt.  ss.  68,  82).    As  it  depends  upon  the  will 
of  hoth^  although  it  is  expressed  to  be  at  the  will  of  one  only  (Co.  Litt. 
55  a),  the  dissent  of  either  may  determine  it.    An  estate  at  will  may  arise 
by  implication,  as  well  as  by  express  words.    The  definition  of  an  estate 
at  will  is,  *'  where  lands  and  tenements  are  let  by  one  man  to  anotiier,  to 
have  and  hold  at  the  will  of  the  lessor,  and  the  tenant  by  force  of  this 
lease  obtains  possession  "  (Litt.  s.  68 ;  2  Bl.  Com.  145).    Thus,  where  a 
person  makes  a  feoffment,  and  delivers  the  deed  to  the  feoffee,  without 
giving  him  livery  of  seisin,  and  the  feoffee  enters,  he  becomes  tenant  at 
will  (litt.  8.  70).    And  a  person  who  entered  and  enjoyed  lands  under  a 
void  lease,  and  paid  rent,  was  held  to  be  tenant  at  will  (Denn  v.  Fearnside, 
1  Wils.  176).    A  simple  permission  to  occupy  may  create  a  tenancy  at 
will  unless  an  intention  appears  to  create  a  yearly  tensincy  by  an  agree- 
ment to  pay  rent  quarterly,  or  some  other  abquot  part  of  a  year.     Under 
an  agreement  to  let  premises  so  long  as  both  parties  like,  and  receiving  a 
compensation  accrumg  de  die  in  diem,  and  not  referable  to  a  year  or  any 
aliquot  part  of  a  year,  a  tenancy  at  will,  strictly  so  called,  is  created 
(Richards(m  v.  Langridge,  4  Taunt.  128 ;  Doe  v.  Wood,  14  M.  &  W.  687 ; 
see  Braythwayte  v.  Hitchcock,  10  M.  &  W.  497 ;  Cox  v.  Bent,  5  Bing.  185). 
A  tenancy  from  year  to  year  will  not  be  presumed  aeainst  the  clearly  ex- 
pressed intention  of  the  paities.    By  a  proviso  in  a  deed,  A.  agreed  to  be- 
come tenant  to  C.  at  his  will  and  pleasure,  at  the  rate  of  25/.  4«.  per 
annum,  payable  quarterly ;  it  was  held  that  A.  was  tenant  at  will  {Doe  v. 
Cox,  11  U<  B.  122).    A  party  in  possession  as  apparent  owner  was,  imder 
the  drcumstanoes  of  the  case,  held  to  be  tenant  at  will«  his  conduct 
amounting  to  an  admission  to  this  effect  {Doe  v.  Groves,  10  Q.  B.  486)« 
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S  *  4  Win.  4,  In  Ley  v.  Peter  (3  H.  &  N.  101 ;  6  W.  B.  437),  a  letter  was  held  to  be  ii<r 
«.  87,  ■.  7.      eyidence  of  sach  a  tenancy. 

An  entry  by  a  person  under  a  contract  for  the  purchase  of  an  estate,  or 

an  agreement  for  a  lease  with  the  consent  of  the  vendor,  or  of  the  person 
agreeing  to  grant  the  lease,  will  create  a  tenancy  at  will  between  the 
parties  {Hegan  v.  Johnson,  2  Taunt.  147;  Lunk  v.  Hunter ^  5  B..&  Aid. 
322;  Doe  t.  Lawder,  1  Stark.  308;  Right  v.  Beard,  13  East,  210;  I)oe  v. 
Jacksan^  1  B.  &  0.  448 ;  Doe  v.  8ayer,  3  Camp.  8 ;  Doe  v.  Stanion,  1  M. 
&  W.  700 ;  BcUl  v.  CuUimore,  2  C.  M.  &  E.  120),  even  where  he  pays 
interest  after  the  rate  of  52.  per  cent,  per  annum  on  the  purchase-money 

tDoe  V.  Chamberlainey  5  M.  &  W.  14 ;  see  Saundera  v.  Musgrovey  8  B.  & 
),  524).  But  where  the  purchaser  is  already  in  possession  as  tenant  from 
year  to  year,  it  must  depend  upon  the  intention  of  the  parties,  to  be  col- 
lected from  the  agreement,  whether  a  new  tenancy  at  will  is  created  or 
not,  and  from  what  time  {Doe  v.  Stanton ^  1  M<  &  W.  695;  see  Souter  y. 
Drake,  5  B.  &  Ad.  992). 
Determina-  The  most  obvious  mode  of  determining  an  estate  at  will  is  an  express 

tion  of  te-        declaration  that  the  lessee  shall  hold  no  longer,  either  made  on  the  land, 
nancy  at  will,  or  by  notice  given  to  the  lessee  (Co.  Litt.  65  b).     Any  act  of  ownership 
exercised  by  the  landlord,  which  is  inconsistent  with  the  nature  of  the 
estate,  will  operate  as  a  determination  of  it  {Ih, ;  Co.  Litt.  245  b).    Thus, 
any  conveyance  by  the  lessor  of  the  ]>roperiy,  held  at  will,  is  evidence  of 
dissent,  and  operates  as  a  determination  of  the  will  [Dxnadale  v.  Ilea,  2 
Lev.  88).    It  may  be  determined  by  demand  or  by  entiy  {Doe  y.  Chamber^ 
laine,  5  M.  &  W.  16).    It  is  clearly  laid  down, ''  tnat  if  the  lessor,  without 
the  consent  of  the  lessee,  enter  into  the  land,  and  cut  down  a  tree,  this  is 
a  determination  of  the  will,  for  that  it  should  otherwise  be  a  wrong  in  him, 
unless  the  trees  were  excepted,  and  then  it  is  no  determination  of  the 
will,  for  then  the  act  is  lawful,  albeit  the  will  doth  continue  "  (Co.  Litt. 
55  b).    So  a  tenancy  at  will  is  determined  by  the  landlord's  entry  on  the 
land  without  the  consent  of  the  tenant,  and  cutting  and  carrying  away 
stone  therefrom  {Doe  v.  Turner,  7  M.  &  W.  226).     So  in  Ball  v.  CuUimore 
(2  C.  M.  &  B.  120\  it  was  held,  that  a  feoffment  by  the  lessor,  with  livery 
of  seisin  on  the  land,  operates  as  a  determination  of  the  will,  although 
the  tenant  at  will  be  off  the  land  at  the  time  when  the  livery  is  made, 
and  have  no  notice  of  the  determination  of  the  will.    A  tenancy  at  will 
is  determined  by  an  agreement  to  purchase  {Daniels  y.  Davison,  16  Ves. 
252).    A  letter  from  the  owner  to  the  tenant  at  will,  stating  that  unless 
the  latter  paid  what  was  due  to  the  former,  immediate  measures  would  be 
taken  to  recover  possession  of  the  property,  was  held  sufficient  to  determine 
the  estate  at  will  {Doe  v.  Price,  9  Bing.  356),    Neither  party  can  deter- 
mine an  estate  at  will  at  a  time  which  would  be  prejudicial  to  the  other 
(Co.  Litt.  55  b,  n.  16 ;  Leighton  v.  Theed,  1  Ld.  Kaym.  707 ;  Peacock  y. 
Peacock,  16  Yes.  57).    A  tenant  at  will  cannot  put  an  end  to  his  tenancy, 
even  by  an  assignment,  without  giving  notice  to  his  landlord  {Pinhorn  v. 
Souster,  8  Exch.  763;   see  Mellin^  v.  Leak,  16    C.  B.   669).     For  the 
case  where  the  lessor  became  an  msolyent  debtor,  see  Doe  y.  Thomas,  6 
Exch.  854.    The  granting  of  a  lease  to  a  third  person  by  the  lessor  of  a 
tenant  at  will,  though  it  determines  the  tenancy  at  will  as  against  the 
lessor,  does  not  give  him  such  a  right  of  entry  as  is  contemplated  by  3  &  4 
Will.  4,  c.  27,  s.  2  {Hogan  y.  Hand,  14  Moore,  P.  C.  C.  310 ;  9  W.  B.  673). 
See  further,  as  to  the  creation  and  determination  of  tenancies  at  will, 
the  notes  to  Richardson  v.  Langridge  (Tudor,  L.  C.  Con  v.  12,  3rd  ed.) ;  and 
ClayUm  v.  Blakey  (2  Smith,  L.  C.  118,  9th  ed. ;  Woodfall,  237,  14th  ed.) 
Proviso  as  to        G^ie  proviso  as  to  mortgagors  and  cestui  que  trusts  was  introduced  to 
mortgagors       prevent  the  title  of  the  mortgage  or  trustee  firom  being  barred  in  twenty-* 
and  cestui  que    one  years  in  those  cases  in  wmch  a  mortgagor  or  cestui  que  trust  in  pos- 
'♦*"'^'  session  was  held  to  be  tenant  at  will  to  the  mortgagee  or  trustee* 

Belation  ^^  relation  between  mortgagor  and  mortgagee  is  perfectly  anomalous 

between  and  sui  generis  (2  Jac.  &  W.  183).     The  mortgagor  is  only  like  a  tenant 

mortgagee        at  will  to  the  mortgagee,  his  legal  interest  being  inferior  to  that  of  a 
and  mort-        strict  teoaiit  at  will  (Doug.  22,  282,  283).    A  mortgagor  in  poaseesion 
gagor  in  pos- 
session. 
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may  Iw  described  in  pleading  as  the  tenant  of  the  mortgagee  in  an  action  3  ft  4  Will.  4, 
hv  a  third  party  {Partridge  v.  Bere,  5  B.  &  Aid.  604).    The  legal  interest     e.  Vt,  ■.  7. 

of  the  mortga£;or  after  default  is  not  more  than  that  of  a  tenant  by    

sofferanoe,  and  he  may  be  treated  as  such  or  as  a  trespasser,  at  the 
election  of  a  mortgagee  {Doe  v.  Maisey,  8  B.  &  0.  767 ;  see  Wheeler  v. 
Monieftorey  1  (hie  &  D.  493) ;  and  the  mortgagor,  or  his  tenant  coming  in 
after  the  mortgage,  may  be  ejected  without  any  demand  of  possession 
haying  been  made  (/&.),  either  by  the  original  mortgagee  or  by  his  assignee 
{Thunder  v.  Belcher,  3  East,  449) ;  whereas  a  tenant  at  will  cannot  be 
ejected  on  a  demise  laid  previous  to  the  determination  of  the  will  (4  T.  B. 
680) ;  and  the  mortgagor  is  not  entitled  to  the  growing  crops  after  the  will 
is  determined,  as  in  the  case  of  a  tenant  at  will  (1  T.  S.  383 ;  see  Coote  on 
Mortgages,  325—330;  Walrnsley  v.  Milne,  7  C.  B.  N.  S.  133 ;  6  B.  &  Aid. 
605,  n.)  ''  It  is  now  established,  that  a  mort^gor  only  holds  the  posses- 
sion of  tiie  land,  and  receives  the  rent  of  it,  oy  the  will  or  permission  of 
the  mort^;agee,  who  may  W  ejectment,  without  giving  notice ,  recover 
against  him  or  his  tenant.  In  this  respect,  the  esl^te  of  a  mortgagor  is 
inferior  to  that  of  a  tenant  at  will "  {Bird  v.  Wright,  1  T.  E.  378 ;  see 
4  Bligh,  97 ;  Partridge  v.  Bere,  5  B.  &  Aid.  604 ;  Eitchman  v.  Walton,  4 
M.  &  W.  415;  Doe  v.  OUetj,  12  Ad.  &  Ell.  481).  And  this  is  so,  even 
where  by  the  mortgage  deed  the  mortgagor  attorned  to  the  mortgagee  as 
tenant  at  a  quarteny  rent,  which  was  stated  to  be  done  for  the  purpose 
of  securing  tne  principal  and  interest,  and  in  contemplation  and  part  dis- 
charge thereof  {Doe  v.  Tom,  4  Q.  B.  615).  In  Doe  v.  Barton  (U  Ad.  & 
Ell.  314},  DenmaUf  C.  J.,  said,  *'  It  is  very  dangerous  to  attempt  to  define 
the  precise  relation  in  which  mortgagor  and  mortgagee  stand  to  each  other 
in  any  other  terms  than  those  very  words ;  but  thus  much  is  established 
by  the  cases  of  Partridge  v.  Bere  (5  B.  &  Aid.  604),  and  Hitehman  v.  Wal- 
tan  (4  M.  &  W.  409),  that  the  mortgagee  may  treat  the  mortgagor  as  being 
rightfully  in  possession,  and  himself  as  reversioner,  so  that  as  long  as  he 
be  not  treated  as  a  trespasser,  his  possession  is  not  hostQe  to,  nor  incon- 
sistent with,  the  mortgagee's  right.  (We  purposely  avoid  the  expression 
'  is  not  adverse,'  by  reason  of  the  statutes  3  &  4  Will.  4,  c.  27,  and  7  Will.  4 
ft  1  Yict.  c.  28.)"  A  mortgagor  may  be  tenant  at  will  to  the  mortgagee 
notwithstanding  the  reservation  of  a  yearly  rent  by  the  mortgage  deed 
{Doe  v.  Davies,  7  Exch.  89  ;  Doe  v.  Cox,  11  Q.  B.  122  ;  Walker  v.  Giles, 
6  C.  B.  662 ;  see  the  Metropolitan  Co.  v.  Brown,  4  H.  &  N.  428).  Where 
a  mortgagee  recognizes  a  tenant  as  being  in  lawful  possession  of  the 
premises  at  a  given  time  by  the  recent  of  rent,  it  is  not  competent  to  him 
to  say  afterwards  that  at  that  time  ne  was  a  trespasser  {Doe  v.  Hales,  7 
Bin^.  322).  But  in  ejectment  by  a  mortgagee,  the  mere  fact  of  his  having 
received  interest  on  tne  mortgage  down  to  a  time  later  than  the  day  of  the 
demise  in  the  declaration  did  not  amount  to  a  recognition  by  him  tiiat  the 
mortgagor  or  his  tenant  was  in  lawful  possession,  and  consequently  was 
no  defence  to  the  ejectment  {Doe  v.  Cadwallader,  2  B.  &  Ad.  473). 

A  mortgagor  in  possession  may,  as  against  a  mortgagee,  grant  certain 
leases  (Cronv.  Aict,  1881,  s.  18) ;  and  where  the  mortgagee  has  not  given 
notice  of  Ms  intention  to  take  possession  or  enter  into  receipt  of  rents,  the 
mortgagor  may  sue  for  rent  or  possession  (Jud.  Act,  1873,  s.  25  (5)). 

See  further,  as  to  the  relation  subsisting  between  a  mortgagee  and  a 
mortgagor  in  possession,  the  note  to  Keech  v.  Hall  (1  Smith,  L.  C.  546, 
9th  ed.),  and  Watkins  on  Conveyancing,  13,  9th  ed. 

By  7  Will.  4  &  1  Vict.  c.  28,  read  in  connection  with  37  &  38  Vict.  c.  57, 
8.  9  {post,  pp.  159,  200),  mortgagees  may  bring  actions  to  recover  the  land 
mortgaged  within  twelve  years  after  the  last  payment  of  principal  or 
interest. 

Where  a  mortgage  was  paid  off,  but  no  reconveyance  executed,  the 
proviso  did  not  apply ;  and  the  le^l  estate  of  the  mortgagee  was  extin- 
fi^ished  by  thirteen  years'  possession  of  the  mortgagor,  who  was  held  to 
be  a  tenant  at  will  {Sands  to  Thompson,  22  Ch.  D.  614). 

The  general  rule  is,  that  a  cestui  que  trust  being  m  possession  of  the  Belation 
estate,  with  the  consent,  or  even  the  mere  acquiescence,  of  the  trustee,  is  between  trus- 
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s  ft  4  wm.  4, 

«.  97,  t.  7. 

tee  and  eniui 
que  trust  in 
posaession. 


Meaning  of 
the  proviso  aa 
to  ee$tui  que 
truett. 


eoturidered  as  his  tenant  at  will  (4  Bac.  Abr.  198 ;  Smith  v.  P^ra,  3^ModL 
195 ;  Focu9  y.  Salisbury,  Hardr.  400;  Frttinan  v.  Barnes,  1  Veutr.  65,  80; 
1  Lev.  270;  Fom/ret  v.  WincUor,  2  Vee.  sen.  472,  481 ;  1  Ventr.  329; 
Oree  v.  Bolle,  1  Ld.  Raym.  716).  Before  the  Judicature  Acts  it  was  a  rule, 
that  however  plain  the  trust  might  be,  yet  in  a  court  of  law  the  legal 
interest  must  prevail  {Doe  v.  Wharton,  8  T.  E.  2) ;  therefore  trustees  of  a 
meeting-house  or  of  lands,  of  which  tiiey  were  seised  in  trust  for  the  sup- 
port of  the  minister,  might  maintain  an  action  of  ejectment  against  hun 
upon  a  simple  demand  of  possession  without  any  notice  to  quit  {Doe  v. 
Jonesy  10  B.  &  C.  718 ;  Doe  v.  M'Keag,  10  B.  &  C.  724).  But  the  trustee 
and  visitors  of  a  free  grammar  school  could  not  recover  the  schoolhouse  in 
ejectment  without  having  previously  determined  the  schoolmaster's  in- 
terest by  summons  {Doe  v.  Gartkam,  1  Bing.  357  ;  see  E,  v.  Oaskin,  8  T. 
R.  209 ;  E,  v.  Darlington  School,  6  Q.  B.  682).  The  relation  between 
trustee  and  cestui  que  trust  is  not  analogous  to  that  between  mortgagor 
and  mortgagee,  as  equity  never  takes  away  the  possession  of  the  cestui 
que  trust  by  delivering  it  to  the  trustees,  unless  there  be  gross  misman- 
a^ment ;  or  some  other  reason  for  it  (9  Mod.  by  Leach,  p.  227 ;  see  Wat- 
kms  on  Conveyancing,  16,  9th  ed.) 

The  doctrine  that  a  cestui  que  trust  who  is  in  the  possession  of  an  estate 
by  the  consent  or  acquiescence  of  the  trustee  must  be  regarded  as  tenant 
at  will,  only  applies  where  the  cestui  que  trust  is  the  actual  occupant.  If 
he  is  only  idlowed  to  receive  the  rents,  or  otherwise  deal  with  me  estate 
in  the  hands  of  the  occupying  tenants,  he  stands  in  the  relation  merely  of 
an  agent  or  bailiff  of  the  trustees,  and  if  the  actual  occupier  holds  for 
more  than  the  statutory  period  without  paying  rent,  the  trustees  lose  their 
title  {Mellin^  v.  Leah,  16  C.  B.  652). 

The  proviso  that  no  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at 
will  witnin  this  clause,  was  said  by  the  Court  of  Common  Pleas  to  be 
equivalent  to  saying,  that  the  right  of  entry  of  a  trustee  against  his  cestui 
que  trust  shall  not  be  deemed  to  have  first  accrued  at  the  expiration  of  one 
year  next  after  the  commencement  of  the  tenancy;  and  the  exception 
seems  to  be  introduced  in  order  to  prevent  the  necessi^  of  any  active 
steps  being  taken  by  the  trustee  to  preserve  his  estate  m>m  bemg  des- 
troyed, as  in  the  case  of  an  ordinary  tenancy  at  will,  by  mere  lapse  of 
time  {Qarrardy,  Tuck,  8  C.  B.  231). 

The  proviso  applies  only  to  cases  of  declared  and  expressed  trusts,  and  not 
to  the  case  of  a  person  holding  under  an  agreement  to  purchase  {Doe  v.  Eock, 
4  M.  &  G.  30) ;  nor  to  the  case  of  a  mortgagor  who  has  jiaid  the  mortgage 
debt  {Sands  to  Thomson,  22  Ch.  D.  614).  But  where  articles  of  agree- 
ment for  a  lease  (wluch  was  never  actually  executed)  were  entered  into 
and  the  premises  occupied  pursuant  to  the  articles  from  1771  to  1867,  it 
was  held  that  an  actual  direct  trust  had  been  constituted  between  the 
owners  of  the  fee  and  those  who  held  under  the  articles ;  and  that  the 
cestuis  que  trusts  being  in  possession  the  estate  of  the  trustees  was  not  des- 
troyed by  lapse  of  time  {Drtimmond  v.  Sant,  L.  E.  6  Q.  B.  763). 


No  person 
after  a 

tenancy  from 
year  to  year 
to  have  any 
right  but  from 
the  end  of  the 
first  year  or 
last  payment 
of  rent. 


Tenancy  from  Tear  to  Year. 

8.  When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from 
year  to  year  or  other  period,  without  any  lease  in  writing,  the 
right  of  the  person  entitled  suhjeot  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have  first  accrued  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent  pay* 
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able  in  respect  ol  suoli  tenancy  shall  have  been  received  (which  •  *  *  ^ili-  *f 
shall  last  happen)  (m)  .  ^'  ^'  *•  ^' 


ftt)  The  8th  section  applied  to  tenancies  from  year  to  year,  created  CSases  under 
before  and  existing  at  tne  passing  of  the  act  {Doe  v.  Sumner y  14  M.  &  thia  seotion. 

The  lease  in  'writing  referred  to  in  this  section  by  which  a  case  would 
be  taken  out  of  its  operation,  must  be  not  merely  an  instrument  which 
was  evidence  of  the  conditions  of  holding  but  one  passing  an  interest  [Doe 
V.  Gower,  17  Q.  B.  599). 

Where  A.  was  in  receipt  of  rents  as  agent  for  B.,  an  owner  in  fee ;  and 
after  B.'s  death  intestate  continued  in  receipt,  paying  the  rent  into  a  bank 
and  stating  he  was  acting  on  behalf  of  the  neir,  but  these  statements  were 
not  communicated  to  the  heir :  it  was  held  that  A.  must  be  taken  to  have 
been  in  receipt  of  the  rent  for  his  own  benefit ;  that  having  regard  to 
sect.  34  it  was  not  competent  for  the  heir  after  the  expiration  of  the 
statutory  period  to  ratify  A,*s  acts,  so  as  to  make  A.'s  receipt  of  rent  the 
heir's  receipt,  and  that  the  heir  was  barred  under  sect.  8  (LyeU  v.  Kennedy, 
18  Q.  B.  Div.  796). 

The  reservation  and  receipt  of  any  rent,  however  small,  will  create  the  Evidence  of 
legal  relation  of  tenancy  from  year  to  year  for  the  purposes  of  the  act  payment  of 
{Magdalen  Hospital  t.  Knoits,  4  "App.  Cas.  324).  The  rent  may  be  any  rent, 
service  for  which  distress  may  be  made  (sect.  1,  ante\  and  accordingly 
includes  cleaning  the  parish  church  and  ringing  tlie  bell  [Doe  v.  Denham, 
7  Q.  B.  976).  Where  the  tenancy  is  disputed,  the  circumstances  connected 
with  the  anntial  payments  are  very  importsmt,  for  if  the  person  paying 
makes  the  payment  expressly  or  impliedly  on  accoimt  of  something  else 
than  rent  of  land  of  which  he  is  tenant,  that  would  not  be  a  payment  of 
rent  within  this  section  [A.  G,  v.  Stephens,  6  D.  M.  &  G.  146).  Payment 
of  rent  within  this  section  may  be  proved  by  parol  admission  [Doe  v. 
Beckett,  4  Q.  B.  601).  Where  after  the  expiration  of  twenty  years  during 
which  no  rent  had  been  paid,  the  tenant  within  five  years  before  action 
paid  some  arrears,  time  ran  under  this  section  from  the  last  payment  of 
rent ;  and  sect.  34  did  not  extinfi;uish  the  title  of  the  reversioner  [Bunting 
V.  Sargent,  13  Ch.  D.  330;  see,  however,  as  to  this  last  point,  Sanders  v. 
Sanders,  19  Ch.  Div.  373).  WTiere  A.  let  land  to  B.  by  parol  from  year 
to  year,  reserving  rent  payable  in  March  and  November,  the  last  pay- 
ment of  rent  was  in  March,  1846.  A.  died  in  December  of  the  same  year, 
and  B.  retained  possession.  Time  ran  from  the  last  payment  of  rent,  and 
not  from  the  death  of  A.  [Baines  v.  Lumley,  16  W.  E.  674J. 

An  estate  from  year  to  year  may  bo  created  either  by  the  parol  or  Creation  of 
written  agreement  of  the  parties.  The  qualities  that  distinguish  it  from  tenancy  from 
proper  terms  of  years,  ana  from  estates  at  will,  are,  that  it  is  now  raised  7^^  to  year. 
Dv  construction  of  law  alone  instead  of  an  estate  at  will,  in  every  instance 
where  a  possession  is  taken  with  the  consent  of  the  legal  owner,  and 
wliere  an  annual  rent  has  been  paid,  but  without  there  having  been 
any  conveyance  or  agreement  conferring  a  legal  interest,  and  that  whether 
it  arises  from  express  agreement,  or  by  implication  of  law,  it  may,  unless 
surrendered  or  determined  by  a  regular  notice  to  quit,  subsist  for  an  in- 
definite period,  if  the  estate  of  the  lessor  will  allow  of  it,  or  for  the  whole 
term  of  his  estate,  where  it  is  of  a  limited  duration,  unaffected  by  the 
death  either  of  the  lessor  or  lessee,  or  by  a  conveyance  of  their  estate  by 
either  of  them  [Birch  v.  Wright,  1  T.  K.  380).  Although  primd  facie  all 
leases  for  uncertain  terms  create  a  tenancy  at  will,  the  courts  of  law  have 
for  some  time  past  inclined  to  construe  such  leases  to  constitute  a  tenancy 
from  year  to  year,  especially  where  an  annual  rent  is  reserved  (3  Burr.  K. 
1609 ;  Roe  v.  Lees,  2  Bl.  E.  1171 ;  Doe  v.  Weller,  7  T.  E.  478 ;  see  Pope  v. 
Garland,  4  Y.  &  Coll.  399 ;  Doe  v.  WaUs,  7  T.  E.  83 ;  Doe  v.  Morse,  1  B. 
i  Ad.  365) ;  which  is  certam,  or  which,  from  the  terms  of  the  agreement, 
is  capable  of  being  ascertained  with  certainty  [Daniel  y.  Grade,  6  Q.  B, 
145}. 
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3  ft  4  Will.  4^      A  tenancy  from  year  to  year  will  hot  arise  by  implication  where  it  will 
e*  27,  •■  8.      vork  a  forfeiture  {Fenny  v.  Child,  2  M.  &  S.  255). 

Payment  of  rent  is  primd  facie  evidence  of  a  tenancy  from  year  to  year 
{Doe  V.  Bodd,  5  B.  &  Ad.  689) ;  if  made  with  reference  to  a  year  or  some 
aliquot  part  of  a  year  {Braythuyayte  v.  Hitchcock^  10  M.  &  W.  497 ;  Doe  v. 
Wood,  14  M.  &  W.  687).  Although  a  tenancy  from  year  to  year  is 
ordinarily  implied  from  the  mere  receipt  of  rent  {Bishop  v.  Howard,  2  B. 
&  0.  100),  it  18  competent  to  either  the  payer  or  receiver  to  prove  the 
circumstances  under  which  the  payments  as  for  rent  were  so  made,  and 
by  such  circumstances  to  repel  the  legal  implication  which  would  result 
from  the  payment  of  rent  unexplained  {Doe  v.  Crago,  6  0.  B.  90).  A 
demise  "not  for  one  year  only  but  from  year  to  year"  operates  as  a 
demise  for  two  years,  and  consequently  the  tenant  cannot  be  ejected  after 
a  notice  to  quit  at  the  expiration  of  the  first  year  {Denn  v.  Cartwright,  4 
East,  31).  A  lease  for  one  year  and  so  on  from  year  to  year,  until  liie 
tenancy  nereby  created  shall  be  determined  as  hereafter  mentioned,  with 
a  provision  that  it  should  be  lawful  for  either  of  the  parties  to  determine 
the  tenancy  by  three  months*  notice,  creates  a  tenancy  for  two  years 
certain  {Doe  v.  Qreen,  9  Ad.  &  Ell.  658 ;  see  Birch  v.  Wright,  1  T.  R.  378 ; 
Denn  v.  Cartwright,  2  Camp.  672;  Thompson  v.  Mdberley,  4  East,  29; 
Buckworth  v.  Simpson,  1  C.  M.  &  E.  834). 

The  defendant,  oeing  tenant  from  year  to  year  at  a  given  rent,  the  rent 
was  raised.  It  was  held,  that  a  contract  for  a  tenancy  for  two  years 
certain  from  the  time  of  raising  the  rent  could  not  be  inferred  {Doe  v. 
Oeekie,  5  Q.  B.  841).  A  tenancy  from  year  to  year,  so  long  as  both 
parties  please,  is  determinable  at  the  end  of  the  first  as  well  as  of  any 
subsequent  year,  unless,  in  creating  such  tenancy,  the  parties  use  words 
showing  that  they  contemplate  a  tenancy  for  two  years  at  least  {Doe  v, 
Smaridge,  7  Q.  B.  957). 

Where  a  party  entered  into  possession  of  a  farm,  and  paid  rent  under  an 
agreement  lor  a  lease  containing  divers  covenants  apphcablo  to  a  tenancy 
from  year  to  year  :  it  was  held  that  where  the  agreement  stipulated  for 
the  lease  to  contain  a  condition  of  re-entry,  if  the  tenant  should  grow  two 
successive  crops  of  white  com  without  fallowing,  that  he  might  be  ejected 
without  notice  if  he  committed  a  breach  of  the  covenant  {Doe  v.  Amey,  4 
P.  &  Dav.  177 ;  see  Bolton  v.  Tomlin,  5  Ad.  &  Ell.  856). 

A  tenant  who  holds  on  after  a  term  has  elapsed  goes  on  as  tenant  from 
year  to  year,  because  in  the  silence  of  the  parties  no  other  terms  can  be 
implied  {Doe  v.  Pullen,  2  Bing.  N.  0.  753 ;  Bell  v.  Nangle,  2  Jebb  & 
Symes,  259 ;  see  Doe  v.  Watts,  7  T.  E.  83;  Howard  v.  Sherwood,  1  Alcock 
&  Nap.  217).  An  imdertenant  who  is  in  possession  at  the  determination 
of  the  original  lease,  and  is  permitted  by  the  reversioner  to  hold  over,  is 
a  quasi  tenant  at  sufferance,  and  the  mere  fact  of  occupation,  coupled 
with  payment  of  rent  for  such  time  of  occupation,  does  not  raise  the 
presumption  of  a  demise  for  years,  unless  there  is  some  evidence  to  show 
an  agreement  for  a  demise  for  a  term  {Simpkin  v.  Ashurst,  1  G.  M.  &  E. 
261).  So  lon^  as  the  occupation  is  merely  continued  with  the  bare  acqui- 
escence, or  without  the  disagi*eement  of  tiie  person  entitled  to  the  posses- 
sion, a  tenancy  at  sufferance  exists  {Sykes  y,  Birkett,  cited  1  T.  K.  161 ; 
CJo.  Litt.  270  b ;  Oro.  Jac.  169). 

A  tenancy  from  year  to  year  was  considered  as  recommencing  every 
year  in  the  case  of  Tomkins  v.  Lawrence  (8  0.  &  P.  729),  but  in  Doe  v. 
Wood  (14  M.  &  W.  682),  Parke,  B.,  said,  "Though  some  doubts  may  once 
have  existed  as  to  whether,  in  the  case  of  a  tenancy  from  year  to  year, 
there  was  a  fresh  tenancy  at  the  end  of  each  year,  it  is  now  clear  beyond 
all  doubt  that  the  same  tenancy  continues  till  the  one  or  the  other  of  the 
parties  determines  it  at  his  pleasure."  And  the  same  principle  must 
apply  to  any  shorter  tenancy,  as  from  week  to  week  {Per  Crompton,  J., 
B,  V.  Thornton,  6  Jur.  N.  8.  799;  29  L.  J.  M.  C.  162,  164\  The  non- 
payment of  rent  for  sixteen  years,  and  no  proof  of  any  demand  being 
made,  is  of  itself  sufficient  evidence  to  presume  the  determination  of  a 
tenancy  from  year  to  year  {Stagg  y,  Wyatt,  2  Jur.  892). 
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Though  a  parol  agreement  for  a  longer  term  than  three  years  is  void  by  3  ft  4  Will.  4, 
the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  1),  as  to  the  dfuration  of  the  ^*  ^t  *•  *. 
term,  yet  it  creates  a  tenancy  from  year  to  ^ar,  regulated  in  every  other 
respect  by  the  agreement  [Doe  v.  -Be//,  5  T.  K.  471 ;  Clayton  v.  Blakey,  8 
T.  R,  3 ;  see  GoodtiOe  t.  Herbert,  4  T.  E.  680).  By  stat.  8  &  9  Vict.  c.  106, 
8.  3  ( po8t),  a  lease  required  by  law  to  be  in  writing  of  any  tenements  or 
hereditaments  *'  shall  be  void  at  law  unless  made  by  deed"  {post),  where 
see  note  as  to  the  effect  of  a  lease  yoid  under  that  act. 

The  interest  of  a  tenant  from  year  to  year  does  not  determine  by  his 
death,  but  devolves  to  his  personal  representatives  (Doe  v.  Porter^  3  T.  E. 
13;  15Ves.  241). 

A  tenancy  from  year  to  year  may  be  determined  by  a  notice  to  quit  from  Notice  to 
either  party,  which,  when  there  is  no  affreement,  or  where  the  agreement  quit, 
is  silent  on  that  point,  must  be  at  least  half  a  year's  (and  not  merely  six 
months')  notice,  requiring  from  the  tenant,  or  offering  on  his  part,  to  give 
up  possession  at  the  expiration  of  tiie  year,  computing  from  tlie  time  when 
the  tenancy  commenced  {Right  v.  Darby,  1  T.  E,  159).  A  notice  to  quit 
a  house  held  by  the  plaintiff  as  tenant  from  year  to  year  was  ^ven  to  him 
on  the  17th  Jxme,  1840,  which  required  him  to  quit  the  premises  *'  on  the 
11th  October  now  next  ensuing,  or  such  other  day  and  time  as  his  said 
tenancy  might  expire  on."  The  tenancy  had  commenced  on  the  11th 
October  in  a  former  year.  It  was  held  that  this  was  not  a  good  notice  for 
the  year  ending  on  the  11th  October,  1841  {Mills  v.  Ooff,  14  M.  &  W.  72; 
see  Doe  v.  Smith,  6  Ad.  &  Ell.  350). 

On  a  demise  for  one  year  and  six  months  certain  from  August  13th, 
three  calendar  months'  notice  to  be  given  before  determination  of  the  said 
tenancy.  It  was  held,  that  a  three  months'  notice  to  quit,  expiring  on 
13th  August,  was  proper ;  and  not  a  notice  expiring  at  tne  end  of  a  year 
from  the  termination  of  the  year  and  six  months  {Doe  v.  Dobell,  1  Q.  B. 
806).  A  tenant  from  year  to  year,  believing  that  his  tenancy  determined 
at  Midsummer,  gave  a  written  notice  to  quit  at  that  period,  which  the 
landlord  accepted;  the  tenant  having  afterwards  discovered  that  his 
tenancy  expired  at  Christmas  gave  his  landlord  another  notice  accordingly, 
and  on  possession  being  demanded  at  Midsummer  refused  to  quit  the 
premises.  It  was  held,  that  the  tenancy  was  not  determined  by  notice, 
masmnch  as  it  was  not  good  as  a  notice  to  quit,  and  could  not  operate  as 
a  surrender  by  note  in  writing,  within  the  Statute  of  Frauds,  oeing  to 
take  effect  in  fttturo  {Doe  v.  Milward,  3  M.  &  W.  328  ;  see  Johnstone  v, 
HudUstone,  4  B.  &  C.  922 ;  Weddall  v.  Capes,  1  M.  &  W.  60),  A  tenant 
from  year  to  year  gave  his  landlord  notice  to  quit,  ending  at  a  time  within 
half  a  year.  The  kmdlord  at  first  acquiesced,  but  ultimately  refused  to 
accept  the  notice.  The  tenant  quitted  according  to  his  nouce,  and  the 
landlord  entered,  and  did  some  repairs.  It  was  held,  that  the  tenancy 
was  not  determined  {Bessell  v.  Landsberg,  7  Q.  B.  638).  A  notice  to  ^uit 
must  be  such  that  the  tenant  may  safely  act  on  it  at  me  time  of  receiving 
it ;  tiieref ore  a  notice  by  an  unauthorized  agent  cannot  be  made  good  by 
an  adoption  of  it  by  the  principal  after  the  proper  time  for  giving  it. 
Notice  to  quit  at  the  end  of  the  current  year  of  tenancy,  ''on  failure 
whereof  I  snaU  require  you  to  pay  me  double  former  rent  or  value  for  so 
long  as  you  detain  possession,"  is  an  unqualified  notice,  and  does  not  give 
the  tenant  an  option  {Doe  v.  Goldivin,  2  Q.  B.  143).  A  notice  to  quit 
given  by  a  person  authorized  by  one  of  several  joint-tenants,  purporting 
to  be  given  on  behalf  of  them  all,  is  good  for  all,  because  the  tenant  holds 
the  premises  only  so  long  as  he  and  they  shall  all  agree  {Doe  v.  Summersett, 
1  B.  &  Ad.  135;  Doe  v.  Hughes,  7  M.  &  W.  139 ;  see  Doe  v.  Walters,  10 
B.  &  C.  626). 

As  to  notices  to  (juit  in  the  case  of  tenancies  from  year  to  year  of  agri- 
cultural holdings  m  England,  see  now  46  &  47  Yict.  c.  61,  s.  33 ;  and 
Barlow  v.  Teal,  15  Q.  B.  I)iv.  501. 

A  notice  to  quit  cannot  be  required  by  a  person  holding  adversely,  but 
only  where  there  is  a  subsisting  tenancy  on  both  sides,  nor  is  it  necessary 
where  the  tenant  does  an  act  wiiich  amounts  to  a  disavowal  of  the  title  at 
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9*4  Willi  4,  the  landlord  {Doe  r.  Frawd,  1  Moore  &  P.  486).  A  notice  to  quit  is  un- 
0.  87,  ■.  8.     necessary,  where  on  demand  of  possession  the  party  refuses  to  give  up 

possession,  claiming  the  property  as  his  own  (Doe  v.  Qower,  17  Q.  B.  589). 

in  Doe  V.  Pasquali  (Pea!ke's  N.  P.  C.  196),  a  refusal  to  pay  rent  to  a 
devisee  under  a  will,  which  was  contested,  was  not  such  a  disavowal  of 
his  title  as  to  entiUe  such  devisee  to  maintain  ejectment  without  a  pre- 
vious notice  to  quit  (see  post,  p.  135). 


Lease  reserving  Rent 

Where  rent         9.  When  anj  person  shall  be  in  possession  or  in  receipt  of 
amoimtingjo  ^j^^  profits  of  any  land,  or  in  receipt  of  any  rent  {charge)^  by 
by'a  lease  in    virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to  the 
writing  sliaQ   yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved, 
^n^aU        *"^^  ^'^  ^^^  reserved  by  such  lease  shall  have  been  received  by 
recei^,  no     Bome  person  wrongfully  claiming  to  be  entitled  to  such  land  or 
right  to  ac-     rent  (charge)  in  reversion  immediately  expectant  on  the  deter* 
detefSnation  ^1111^*1011  ^^  ^n^^  lease,  and  no  payment  m  respect  of  the  rent 
of  the  lease,     reserved  by  such  lease  shall  afterwards  have  been  made  to  the 
.    person  rightfully  entitled  thereto,  the  right  of  the  person  en- 
titled to  such  land  or  rent  {charge)^  subject  to  such  lease,  or  of 
the  person  through  whom  he  claims  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  after  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid ;  and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled  {x), 

{x)  According  to  the  judgment  of  Lord  DenmaUy  C.  J.,  in  Doe  v.  Angell 

[9  Q.  B.  356),  this  section  is  to  be  read  as  if  the  word  "  diarge"  in  itaUcs 
lad  been  interposed  (See  Baines  v.  Lumleyy  16  W,  B.  675). 
Law  before  The  rule  of  law  before  this  statute  was,  that  where  there  was  a  subsist- 

the  statute.  ing  lease,  the  right  of  entry  was  preserved  until  the  determination  of  the 
lease  although  no  rent  had  been  received  {Orrell  v.  Maddoz,  Bunn.  Eject. 
App.  No.  1).  And  the  adverse  receipt  of  rent  for  more  than  twenty  years 
did  not  deprive  the  party  of  such  right  of  entry  (^Doe  v.  Danvtra,  7  feast, 
299 ;  see  Bushhy  v.  Dixon,  3  B.  &  C.  304).  But  in  such  a  case  a  bill  in 
equity  for  discovery  was  dismissed  (Cholmondeley  v.  Clinton,  T.  &  B.  107). 
A  void  lease  or  an  attendant  term  did  not  prevent  time  running  {Taylor r. 
Horde,  1  Burr.  60). 

The  mere  receipt  of  rent  by  a  stranger,  was  not  evidence  of  adverse 
possession,  even  although  the  stranger  made  a  lease  by  indenture,  re- 
serving rent,  unless  he  made  an  actual  entry  (Bidl.  N.  P.  104 ;  1  Boll. 
Abr.  659;  and  see  Smith  v.  Parkhurat,  Andr.  324;  Jayne  v.  Price,  5 
Taunt.  326).  So  if  a  tenant  at  will  made  a  lease  for  years,  and  the  lessee 
entered,  though  the  estate  at  will  did  not  warrant  the  lease,  it  was  only  a 
disseisin  at  election  {Blunden  v.  Baugh,  Cro.  C^.  302).  For  where  a 
person  gains  a  possession  under  a  title  consistent  with  that  of  the  person 
having  right,  it  is  but  a  disseisin  at  election  (See  2  Sch.  &  Lef .  622 ;  1 
Taunt.  599). 

The  real  property  commissioners  observed,  **  Where  rent  is  reserved  on 
a  lease,  we  consider  it  more  reasonable  that  the  limitation  should  run  from 
the  time  when  the  rent  began  to  be  received  by  a  person  claiming  ad- 
versely, so  that  there  shall  not  be  a  new  period  of  limitation  from  the 
eviration  of  the  lease.    The  receipt  of  rents  and  profits  is  equivalent  to 
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the  occdpation  of  the  soil :  the  person  who  is  in  the  receipt  of  them  can  S  ft  4  Will.  4, 
do  nothing  more  to  establish  his  right,  and  the  person  to  whom  they  are  ^'  ^%  ■•  •• 
demised  is  yirtually  dispossessed.  Where  no  rent  or  only  a  nominal  rent 
is  reserved,  very  dight  n^Hgence  can  be  imputed  to  the  reversioner  in 
merely  not  requiring  a  recognition  of  his  title  from  the  tenant,  and,  in 
sach  cases,  till  the  ezpiration  of  the  lease,  we  think  there  ^ould  not  be  a 
oommenoement  of  adverse  possession  to  bar  the  landlord.  Any  rent  less 
than  20«.  a  year  may  for  this  purpose  be  considered  nominal"  (1  Real 
Prop.  Eep.  47). 

In  Doe  V.  Angdl  (9  Q.  B.  328),  there  was  an  adverse  receipt  of  rent  Oases  under 
which  would  have  barred  an  action  under  this  section.    In  that  case  sect.  9. 
Lord  Denman  discussed  the  meaning  of  the  word  rent  in  the  act,  pointing  2>m  v.  AngHl, 
out  that  it  meant  rent-charge,  in  sections  2,  3,  4,  5,  7,  8,  ana  9  (See 
Baine9  y.  Lumley,  16  W.  B.  676). 

The  right  to  recover  land  subject  to  a  lease  is  to  be  considered  as  having  When  time 
aocrued  not  from  the  time  when  any  person  dealing  with  the  leases,  or  begiiu  to  run. 
dealing  with  those  entitled  to  the  leases,  gets  possession,  and  claims  to  be 
entitLed  to  the  fee,  but  from  the  time  when  the  person  claiming  under  a 
leaae  pays  rent  to  a  party  claiming  wrongfully  in  reversion  immediately 
expectant  on  sUch  lease  {Ckadwiek  v.  Broadwood,  3  Beav.  316;  see  Arch' 
hold  y.  SeuUy,  9  H.  L.  G.  360 ;  Tvnsa  v.  Nobldt,  I.  R.  4  £q.  60).     A  person  Wrongful 
claiming  without  auy  real  title  to  be  entitled  to  land  is  a  person  **  wrong-  receipt  of 
fully  "  claiming  within  the  meaning  of  this  section,  although  the  claim  rent  within 
may  be  put  forward  under  a  mistake,  and  without  any  improper  intention  this  section. 
to  deprive  others  of  their  property  {Williams  v.  Pott,  12  Eq.  149).    For    • 
the  bearing  of  this  section  on  the  case  where  there  is  a  lease  and  a  sub- 
lease, and  we  parties  claiming  imder  the  sub-lease  pay  their  rent  directly 
to  the  head  landlord,  see  Drew  v.  Lord  Norbury  (3  J,  &  Lat.  306).    See 
farther,  as  to  wrongful  receipt  of  rent  within  this  section,  Sloajie  v.  Flood 
(6  Lr.  O.  L.  75) ;  8haw  v.  Keighron  (I.  R.  3  Eq.  574). 

A  disclaimer  imports  a  renunciation  by  the  party  of  his  character  of  Disclaimer  of 
tenant,  either  by  setting  up  a  title  in  another,  or  by  daiming  title  in  him-  landlord's 
self  (1  M.  AG.  139).    Ana  if  a  tenant  disavowed  his  lanmord*s  titie  by  title. 
attorning  to  another,  and  the  landlord  was  apprised  of  it  and  acquiesced, 
the  poflsession  of  his  tenant  became  adverse,  and  the  statute  would  have 
run  against  the  landlord  {Hovenden  v.  Annesley,  2  Sch.  &  Lef.  624).     But 
where  there  is  no  disavowal  of  the  tenure,  the  mere  nonpayment  of  rent 
by  the  tenant  for  a  number  of  years  did  not  bar  the  remedies  of  the 
landlord  at  the  expiration  of  the  term  (2  Sch.  &  Lef.  625,  626). 

Payment  of  rent  to  another  party  without  the  consent  or  knowledge  of 
the  landlord,  after  an  adverse  possession  of  twenty-three  years,  did  not 
amount  to  an  attornment;  and  the  fraudulent  act  of  a  tenant  in  be- 
traying the  possession  of  his  landlord  by  disclaiming  tenure  under  him, 
and  acunitting  a  titie  in  a  third  person,  woidd  not  affect  the  landlord's 
title,  so  long  as  he  had  a  right  to  consider  the  person  as  holding  possession 
as  tenant  {Meredith  v.  Gilpin,  6  Price,  146).  Payment  of  rent  by  a  lessee 
to  a  lessor,  after  the  lessor's  title  has  expired,  and  after  the  lessee  has 
notice  of  an  adverse  claim,  does  not  amount  to  an  acknowledgment  of 
title  in  the  lessor,  or  to  a  vii-tual  attornment,  unless  at  the  time  of  pay- 
ment the  lessee  knew  the  precise  nature  of  the  adverse  daim,  or  the 
manner  in  which  the  lessor's  titie  had  expired,  and  such  knowledge  is  a 
&ct  to  be  decided  by  the  jury  {FenTier  v.  Vuplock,  2  Bing.  10).  A  tenant, 
though  not  permitted  to  deny  the  right  of  demising,  may  rely  upon  his 
hmdlOTd's  title  having  expired  {Doums  v.  Cooper^  2  Q.  B.  256). 

The  act  of  a  tenant  in  setting  up  a  titie  adverse  to  that  of  his  landlord, 
in  order  to  obtain  the  freehold,  operates  as  a  forieiture  of  his  term,  and  it 
is  tiie  same  whether  he  does  it  himself,  or  assists  another  to  do  it  {Doe  v. 
Flynn,  1  G.  M.  &  R.  137).  But  a  tenant  for  a  definite  term  of  years  does 
not  forfeit  his  term  by  orally  refusing,  upon  demand  of  the  rent  made  by 
bis  landlord,  to  pay  the  rent,  and  daiming  the  fee  as  his  own  {Doe  v. 
WdU^  10  Ad.  &  ^.  427).  In  order  to  nuuLC  a  verbal  or  written  dis- 
daimer  suflSlcient,  it  must  amount  to  a  direct  repudiation  of  the  relation 
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8' ft  4  Will.  4^  of  landlord  and  tenant ;  or  to  a  distinct  claim  to  liold  possession  of  the 
0.  87,  ■.  9.      estate,  upon  a  ground  wholly  inconsistent  "with  the  existence  of  that 

relation,  which  by  necessary  implication  is  a  repudiation  of  it  {Doe  v. 

Fasquali,  Peake,  N.  P.  C.  196 ;  Doe  y.  Stanton,  1  M.  &  W.  703 ;  see  Doe 
V.  Cooper,  1  M.  &  G.  135;  Rees  v.  King,  Forrest,  19).  An  assertion  by  a 
yearly  tenant  that  he  has  a  right  to  hold  at  a  customary  rent  amounts  to 
a  disclaimer  {Vivian y.  Moat,  16  Ch.  D.  730).  On  disclaimer,  see  Wood* 
fall's  L.  &  T.  376  et  »eq,,  14th  ed. 


A  mere  entry 
not  to  be 
deemed 
poBBesadon. 


Acts  Boffident 
to  intermpt 
adyerse 
possession. 


Entry, 

10.  No  person  shall  be  deemed  to  have  been  in  possession  of 
any  land  within  the  meaning  of  this  act  merely  by  reason  of 
having  made  an  entry  thereon  {y). 

{y)  By  stat.  21  Jac.  1,  c.  16,  it  was  enacted,  that  no  entry  should  be 
made  by  any  man  upon  lands,  unless  within  twenty  years  after  his  right 
should  accrue.  By  the  stat.  4  &  5  Ann.  c.  16,  s.  14,  it  was  enacted,  mat 
no  entry  upon  lands  should  be  of  force  to  satisfy  the  Statute  of  Limita- 
tions (21  Jac.  1,  c.  16),  or  to  avoid  a  fine  levied  of  lands,  unless  an  action 
were  thereupon  commenced  within  one  year  after,  and  prosecuted  with 
effect  (See  1  Wms.  Saund.  319,  n.  (1) ;  10  B.  &  C.  848). 

The  defendant  being  in  adverse  possession  of  a  hut  and  piece  of  land, 
the  lord  of  the  manor  entered  in  the  absence  of  the  defendant,  but  in  the 
presence  of  his  family  said  he  took  possession  in  his  own  right,  and  he 
caused  a  stone  to  bo  taken  from  the  hut,  and  a  portion  of  the  fence  to  be 
removed.  It  was  held  that  these  acts  were  not  sufficient  to  disturb  the 
defendant's  possession  under  this  section  {Doe  y.  Combes,  9  C.  B.  714). 
But  where  the  only  adverse  possession  taken  by  the  defendant  consisted 
in  the  erection  of  a  fence,  and  the  plaintiff  entered  and  wholly  destroyed 
the  fence,  it  was  held  that  the  defendant's  possession  was  disturbed 
{Womam  y.  Vandenhrande,  17  W.  E.  63). 


No  right  to 
be  preserved 
by  continual 
claim. 


Continual  Claim, 

11.  No  continual  or  other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  entry  or  distress  or  of  bringing 
an  action  (2). 

(z)  Previously  to  the  enactment  in  this  and  the  preceding  section  an 
actual  entry  made  by  one  who  had  a  legal  right  to  enter  on  an  estate,  or 
by  his  agent  duly  authorized  by  power  of  attorney,  if  made  peaceably 
and  repeated  once  in  the  space  of  every  year  and  a  day  (which  was  called 
continual  claim),  was  deemed  sufficient  to  prevent  the  right  of  entry  from 
bein^  tolled  by  a  descent  cast  or  discontinuance,  or  barred  by  the  Statute 
of  Limitations  (Litt.  ss.  414,  415 ;  Runn.  Eject.  61,  52,  2nd  ed. ;  Ad, 
Eject.  101,  3rd  ed. ;  Ford  v.  Orey,  1  Salk.  285).  Actual  entry  was 
sufficient  to  keep  alive  the  right  of  a  person  disseised,  but  a  mere  demand, 
without  process  or  acknowledgment,  was  not  sufficient  against  the  Statute 
of  Limitations  {Hodle  v.  HeaUy,  1  Yes.  &  B.  540). 


Coparceners,  Sfc. 

12.  "When  any  one  or  more  of  several  persons  entitled  to  any 
^^."not  ^^^  ^^  ^^^^  ^  coparceners,  joint  tenants,  or  tenants  in  common. 


Possesflionof 
one  oopar- 
cener. 
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sball  have  "been  in  poaseadon  or  receipt  of  the  entirety,  or  more  •  *  *  ^^^ 
than  his  or  their  undivided  share  or  shares  of  such  land,  or  of    ••  **»  '•  ^^ 
the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  to  be  the 
or  for  the  benefit  of  any  person  or  persons  other  than  the  person  SP**^*^"^  ^ 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land       ^   ^"' 
or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of  or  bj  such  last-mentioned  person 
or  persons,  or  any  of  them  (a). 

(a)  Coparceners,  joint  tenants,  and  tenants  in  common,  haying  a  joint  How  ooDar- 
pOBsession  and  occupation  of  the  whole  estate,  it  was  a  settled  rule  of  law  oeners,  &c. 
that  the  possession  of  any  one  of  them  was  the  possession  of  the  others  or  ^^^  affected 
other  of  them,  so  as  to  prevent  the  statutes  of  limitation  from  affecting  hy  old  statutes 
them ;  nor  did  the  bare  receipt  of  all  the  rents  and  profits  by  one  operate  ^  .hmitation. 
as  an  ouster  of  the  other  (Co.  Litt.  243  b,  n.  (1),  373  b ;  Ford  y.  Orey,  1 
Balk.  285 ;  6  Mod.  44 ;  Br.  Coparceners ;  1  Moore,  868 ;  Burton's  Com- 
pendium, 395  et  seq, ;  see  Doe  y.  Keen,  7  T.  £.  386 ;  Doe  y.  Pearson^  6  East, 
173;  (/Sullivan  y.  M^Swiney,  1  Long.  &  T.  111).    But  the  possession  of 
one  heir  in  gayelkind  was  held  not  to  be  that  of  the  other,  where  he  en- 
tered with  an  adyerse  intent  to  oust  the  other  {Davenport  y.  Tyrrel,  1  Bl.  B. 
675). 

Thia  section  makes  the  possession  of  one  oo]>arcener,  joint  tenant,  or  Effect  of 
tenant  in  common,  who  has  been  in  possession  of  the  entirety,  separate  sect.  12. 
from  the  time  of  his  coming  into  possession  {Culley  y.  Doe,  11  Ad.  &  Ell. 
1008;  O" Sullivan  Y.  M*Swiney,  1  Long.  &  T.  118,  119;  i>oc  y.  IIorrtKks, 
1  Car.  &  K.  566).  Consequently,  the  entry  of  one  coparcener  cannot  haye 
the  effect  of  yestdng  the  possession  in  the  other  ( Woodroffe  y.  Doe,  15  M.  ft 
W.  792). 

Lands  were  conyeyed  to  a  trustee  and  his  heirs,  in  trust  for  fiye  persons, 
as  tenants  in  common  in  fee.  For  more  than  twenty  years,  four  of  the 
tenante  in  common  had  been,  by  their  agent,  in  the  uninterrupted  and 
exclosiye  receipt  and  enjoyment  of  the  rente  and  profite  of  all  the  lands : 
the  trustee  neyer  haying,  m  any  manner,  interfered  in  the  trust.  It  was 
held,  that  the  title  of  the  fifth  tenant  in  common  was  barred;  the  case  not 
bein^  within  the  saying  of  the  25th  section,  for  the  defendante  had  not 
reoeiyed  the  rente  under,  but  in  opposition  to,  the  trustees  {Burroughs  y. 
M*Creight,  1  J.  &  Lat.  290 ;  Boiling  y.  Hobday,  31 W.  E.  9).  And  where  ' 
a  father  was  in  receipt  of  the  whole  rente  of  a  property  one  undiyided 
share  of  which  belonged  to  an  infant  child,  and  another  share  to  an  adult 
diild,  the  title  of  the  adult  was  held  barred  after  the  stetutory  period, 
althaiigh,  as  regards  the  infant's  share,  the  father  was  considered  as  the 
infant's  bailiff  {Hobbs  y.  Wade,  36  Ch.  D.  553).  A  presumption  that  one 
tenant  in  common  had  accounted  to  his  co-tenant  for  a  share  of  the 
rente  was  raised  in  Sanders  y.  Sanders  (19  Ch.  Diy.  373).  This  section 
applies,  not  only  to  the  case  where  one  of  seyeral  joint  tenante  has  been 
in  possession  of  the  entirety  of  the  whole  of  the  lands  held  jointly,  but 
also  to  the  case  where  such  tenant  has  been  in  possession  of  the  entirety 
of  any  portion  of  such  lands  {Murphy  y.  Murphy,  11  L:.  C.  L.  E.  205, 
where  Tidball  y.  James,  29  L.  J.  Ex.  91 ,  is  explained). 

Where  two  persons  were  in  lawful  possession  of  a  copyhold,  and  the 
title  under  which  they  held  came  to  an  end,  but  they  continued  in  posses- 
sion for  twenty-one  years,  it  was  decided  that  they  held  on  as  joint  tenante; 
and  inasmuch  as  they  had  done  nothing  to  seyer  their  tenancy,  the  interest 
of  the  one  who  died  first  determined  on  his  death  ( Ward  y.  Ward,  6  Ch. 
789;  Boiling  Y.  Hobday,  31  W.  E.  9;  see  Williams  y.  Williams,  2  Ch.  294). 

Where  one  tenant  in  common  as  tenant  at  sufferance  occupies  the  whole    . 
property  after  the  expiration  of  a  lease  granted  to  him  by  his  co-tenant, 
he  will  oe  liable  for  rent  to  his  co-tenant  in  an  action  for  use  and  occu- 
pation {Leigh  y.  Dickeson,  15  Q.  B.  Diy.  60).    In  partition  actions  tenante 
m  common  haye  been  charged  with  an  occupation  rent  {Fascoe  y*  Siuan, 
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•S  ft  4  Will.  4,  27  Beav.  508 ;  TeasdaleY.  Sandereon,  33  Beav.  534).  In  general,  howeV«f, 
0.  27,  s.  19.  independently  of  a  lease,  more  occupation  by  one  of  several  tenants  in 
■  common,  if  unaccompanied  by  exclusion,  does  not  make  bim  liable  for 

rent  {M'Mahon  v.  Burchell,  2  Phil.  127  ;  1  Coop.  457).  Nor  can  an  action 
for  money  bad  and  received  be  maintained,  the  remedy  being  an  action  of 
account  under  4  Anne,  c.  16,  s.  27  {Thorruu  v.  Thomaa,  19  L.  J.  Exdb. 
175) ;  nor  in  the  absence  of  ouster  can  trespass  be  maintained  {Jwobs  v« 
Seward,  L.  E.  5  H.  L.  464).  Where  one  tenant  in  common  of  a  wall  ex- 
cludes the  other  by  means  of  an  obstruction,  the  remedy  is  to  remove 
the  obstruction  {Watson  v.  Qray,  14  Ch.  D.  192). 

With  regard  to  the  statute  4  Anne,  c.  16,  s.  27,  it  was  held  before  the 
Jud.  Acts  that  as  the  only  remedy  mentioned  was  an  action,  there  was 
no  relief  in  equity  unless  the  case  was  one  in  which  such  action  would  lie. 
An  executor,  who  had  been  co-tenant  in  common  with  his  testator  of  a 
farm  whidi  the  latter  had  alone  cultivated,  claiming  to  be  a  creditor  of  the 
estate  for  a  moiety  of  the  profits,  the  court  directed  an  action  to  be  brought 
to  try  the  right  (Hendersm  v.  Eawm,  2  Phil.  308 ;  17  Q.  B.  701 ;  and  see 
further,  as  to  actions  under  the  statute,  Shiriony,  Richardson,  13 M.  &  W. 
17 ;  Gorley  v.  GorUy,  1  H.  &  N.  144 ;  Murray  v.  Hall,  7  0.  B.  441). 

One  tenant  in  common  of  a  house  who  spends  money  in  ordinary  repairs 
has  no  right  of  action  against  his  co-tenant  for  contribution  {Leigh  v. 
Diekewn,  15  Q.  B.  Div.  60;  see  Johnson  v.  Wild,  44  Oh.  D.  146). 


Possession  of  Younger  Brother j  Sfc. 


PoflBesaion  of 


18.  When  a 
entitled  as  heir 


ayonnger 

brother  not  to  i      j         i.     xi_ 

be  the  poeses-  ^P^>  ^^  ">  *fl® 

sionof  the       sion  or  receipt 
^«^-  deemed  to  l>e 


Prior  state  of 
the  law. 


younger  brother  or  other  relation  of  the  person 
to  the  possession  or  reoeipt  of  the  profits  of  any 
receipt  of  any  rent,  shall  enter  into  the  posses- 
thereof,  such  possession  or  receipt  shall  not  be 
the  possession  or  receipt  of  or  oy  the  person 
entitled  as  heir  (6). 

(6)  The  effect  of  this  section  is  illustrated  in  the  judgment  of  the  court 
in  Jones  v.  Jones,  16  M.  &  W.  712. 

If  a  man,  seised  of  certain  lands  in  fee,  had  issue  two  sons,  and  died 
seised  of  such  land,  and  the  younger  son  entered  by  abatement  into  the 
land,  the  Statute  of  Limitations  did  not  operate  against  the  elder  son 
(Litt.  s.  396;  Sharington  v.  Shrotton,  Plowd.  306).  So  where  a  sister 
entered  {Page  v.  Selby,  Bull.  N.  P.  102 ;  2  Stark,  on  Ev.  220,  2nd  ed.  ; 
Co.  Litt.  242 ;  Plowd.  298,  306;  see  Dowdaily.  Bryne,  Batty'slr.  E.  373). 

A.  was  possessed  of  lands  for  more  than  twenty  years,  and  died  in  1817. 
His  widow  had  possession  from  that  time  until  her  death  in  1838.  B.  was 
the  eldest  son  of  A.  and  his  wife.  It  was  held,  that  although  B.  could  not 
recover  in  ejectment  as  the  heir  of  his  father,  because  more  than  twenty 
years  had  elapsed  from  the  death  of  his  father,  yet  that  the  jury  might 
infer  that  the  property  belonged  to  B.'s  mother,  and  survived  to  heron  the 
death  of  his  father,  and  descended  to  B.  as  heir  on  her  death  in  1838  {Doe 
V.  Long,  9  C.  &  P.  773 ;  see  i>oe  v.  Lawley,  13  Q.  B.  954). 


Written  Acknowledgment  of  Title, 

14.  Provided  always,  and  be  it  further  enacted,  that  when 
wri^ff  iriven  ^^^  acknowledgment  of  the  title  of  the  person  entitled  to  any 
to  the  person  ^sjiA.  or  rent  snail  have  been  given  to  him  or  his  agent,  in 
entitled,  or      writing,  signed  by  the  person  in  possession,  or  in  reoeipt  oi  the 


Acknowledg- 
ment in 
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profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  pes-  •**  ^*^- *» 
session  or  receipt,  of  or  by  the  person  by  whom  such  acknow-    ••  »*»  »-  ^^ 
ledgment  shall  have  been  given,  shall  be  deemed,  according  to  his  agent,  to 
the  meaning  of  this  act,  to  have  been  the  possession  or  receipt  ?®^2^^^°* 
of  or  by  the  person  to  whom,  or  to  whose  agent  such  acknow-  orreol^p?o? 
ledgment  shall  have  been  given  at  the  time  of  giving  the  same,  rent, 
and  the  right  of  such  last-mentioned  person,  or  any  person 
claiming  tnrough  him,  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  acknowledg- 
ment, or  the  last  of  such  acknowledgments,  if  more  than  one, 
was  given  (o). 

(c)  The  requiring  an  acknowledgment  in  writing  to  take  a  case  out  of  Different 
tiie  statute  3  &  4  Will.  4,  c.  27,  was  by  analog  to  the  statute  9  Gbo.  4,  sections  as  to 
c.  14,  adopted  in  this  section,  in  the  42nd  section  of  this  act,  in  the  5th  acknowledg- 
seotion  of  the  3  &  4  Will.  4,  c.  42,  and  in  sects.  7  and  8  of  37  tfc  38  Vict,  ments  in  the 
c  57.  A  difference  occurs  in  the  language  of  these  sections.  Thus,  ?^^?Jjf 
under  the  14th  section,  the  acknowledgment  is  to  be  given  to  the  party  ™^***i*"^- 
entitled  to  land  or  rent,  or  his  agents  signed  by  the  person  in  possession. 
By  sect.  7  of  37  ft  38  Vict.  c.  57,  twelve  years  possession  by  a  mortgagee 
will  bar  the  right  of  redemption,  unless  an  acknowledgment  in  writmg 
of  such  ri^ht  snail  have  been  given  to  the  mortgagor  or  some  person 
claiming  his  estate,  or  to  the  <igeni  of  such  mortgager  or  person,  signed 
by  the  mortgagee,  or  the  person  claiming  through  mm.  By  sect.  8  of  37 
&  38  Yict.  c.  57,  money  charged  upon  hmd  and  legacies  cannot  be  reco- 
vered after  the  end  of  twelve  years,  unless  in  the  meantime  some  part  of 
the  principal,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  siven  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payaole,  or  his  age^^ 
to  the  person  entitled  uiereto,  or  his  agent.  By  the  42nd  section,  no 
arrears  of  rent  or  interest  are  to  be  recovered,  but  within  six  years  after 
the  some  shall  have  become  due,  or  next  after  an  acknowledgment  of 
the  same  shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agtnty  signed  by  the  person  by  whom  the  same  was  payable,  or  his 
agent,  £i  the  four  cases  above  mentioned,  therefore,  the  acknowledg- 
ment is  binding  if  given  to  the  party  entitled,  or  his  agent;  but  an 
acknowledgment  of  tiue  under  the  I4th  section,  or  of  a  right  to  redeem 
under  sect.  7  of  37  &  38  Vict.  c.  57,  cannot  be  given  hy  an  agent;  whilst, 
in  tiie  case  of  money  charges,  and  of  arrears  of  rent  or  interest,  an 
acknowledgment  by  an  agent  will  be  effectual.  The  cases  as  to  acknow- 
ledgments under  the  above-mentioned  sections,  and  under  9  Geo.  4,  c.  14, 
are  collected  in  the  subsequent  notes.  By  the  5th  section  of  3  &  4  Will. 
4,  c.  42  (limiting  the  time  within  which  actions  on  specialties  are  to  be 
Inonght),  any  acknowledCTient  either  by  writing  signed  by  the  party 
liable  by  virtue  of  a  specialty,  or  his  agents  or  part  payment  or  part  satis- 
faction on  account  of  any  principal  or  interest  due  thereon,  will  take  a 
case  out  of  that  act. 

Sect.  14  of  3  &  4  Will.  4,  c.  27,  provides  that  the  acknowledgment  must  By  whom 
be  signed  by  the  person  in  x>ossession :  therefore,  an  acknowledgment  acknowledg- 
signed  by  an  agent  will  be  insuflBlcient  {Ley  v.  Peter ^  3  H.  &  N.  101).    An  ment  must  be 
unaccepted  proposal  for  a  lease  made  by  A.,  who  was  unable  from  illness  n""l«  under 
to  write,  was  evidence  of  an  acknowleagment  by  A.  [Dublin  v.  Judge,  11  ®®^*'  ^** 
Ir.  L.  B.  9). 

The  acknowledgment  must  begiven  to  the  person  entitled  or  his  agent  To  whom. 
(See  Fursden  v.  CUgg,  10  M.  &  W.  572 ;  Goode  v.  Job,  28  L.  J.  Q.  B.  1). 

Whether  a  writing  amounts  to  an  acknowledgment  of  title  within  tnis  What  is  an 
section  is  a  question  for  the  judge,  and  not  for  the  jury  to  decide  {Doe  v.  aoknowledg- 
Edmtmda,  d  M.  &  W.  295 ;  Morrell  v.  Frith,  3  M.  &  W.  402 ;  but  9ee  ment. 
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8  ft  4  WiU.  4,  Incorporated  Society  v.  Richards,  1  D.  tfc  War.  290 ;  Sugd.  R.  P.  Stat.  67). 
e.  27,  s.  14.     A  party  in  poseeBsion  adversely  of  land,  being  applied  to  by  the  party 
"  claiming  title  to  it  to  pay  rent,  and  offered  a  lease  of  it,  wrote  as  follows: — 

**  Although  ii  matters  were  contested,  I  am  of  opinion  that  I  should  esta- 
blish a  legal  right  to  the  premises,  yet,  under  all  circumstances,  I  have 
made  up  my  mind  to  accede  to  the  proposal  you  made  of  paying  a  mode- 
rate rent  on  an  agreement  for  a  term  of  twenty-one  years : '  the  bai^ain 
subsequently  went  off,  and  no  rent  was  paid  or  lease  executed.  Held, 
that  wis  letter  was  not  an  acknowledgment  of  title  within  this  section, 
because  there  was  no  final  bargain  {Doe  v.  Edmondty  6  M.  &  W.  295 ;  see 
M<yrrell  v.  Frith,  3  M.  &  W.  402). 

A  deed  which  purported  to  bear  date  more  than  twenty  years  before 
action,  but  which  was  in  fact  executed  by  the  defendant  within  twenty 
years,  and  which  contained  a  recital  of  the  plaintiff's  title,  was  a  sufiBcient 
acknowledgment  {Jayne  v.  Hughes,  10  Exch.  430).  A  correspondence 
by  a  party  in  possession  of  property  with  the  solicitor  of  a  society,  by 
which  he  merely  professed  to  hold  the  estates  until  an  accoimt  on  the 
foot  of  charges,  to  which  he  was  entitled,  should  be  closed,  and  offered 
to  refer  to  ai*bitration  all  questions  touching  such  account,  as  the  only 
matter  in  dispute,  was  a  sufficient  acknowledgment  {Incorporated  Society 
V.  Richards,  1  D.  &  War.  258),  A  letter  was  held  to  amount  to  a  sufficient 
acknowledgment  in  Fursden  v.  Clegg  (10  M.  &  W.  572).  Where  two 
parties  are  dealing  with  each  other,  the  one  claiming  a  right  to  the  pro- 
perty, and  the  other  an  incumbrance  on  it,  the  incumbrancer  cannot  be 
neard  to  say  that  an  acknowled^ent,  contained  in  a  correspondence 
between  them,  is  not  binding  on  him,  because  there  might  be  an  infirmity 
in  the  title  acknowledged,  in  case  some  third  party  were  to  make  a  claim 
{Incorporated  Society  v.  Richards,  1  D.  &  War.  258).  The  acknowledgment 
must  be  in  writing,  and  it  may  be  doubted  whether  parol  evidence  of  the 
acknowledgment  will  be  excluded  {Hay don  v.  Williams^  7  Bing.  168). 
An  acknowledgment  in  an  answer  sworn  to  a  bill  in  Chancery  filed  by  the 
plaintiff  in  reference  to  the  same  property  was  sufficient  {Qoode  v.  Johy  28 
L.  J.  Q.  B.  1). 

Where  a  statutory  title  has  accrued  by  the  expiration  of  the  requisite 
period,  it  cannot  be  defeated  by  a  subsequent  acknowledgment  {Sanders  y. 
Sanders,  19  Ch.  Div.  373). 
When  time  The  moment  after  an  acknowledgment  of  title,  within  the  meaning  of 

nms  after  an  the  14th  section,  is  made,  the  time  begins  to  run  against  the  person  to 
acknowledg.  ^hom  it  is  made  {Burrouahs  y.  M'Creight,  IJ.  &  L.  304 ;  ScoU  y.  Nixon, 
n^*'-  3  D.  &  War.  404).    See,  however,  Darb.  &  Bos.  Stat.  Lim.  290. 


Time  of  Limitation  enlarged. 

Possession  not  advei'se  at  passing  of  Act, 

Where  pes-         16.  Provided  also,  and  be  it  further  enacted,  that  when  no 

adKT^^  "t^^e  ®^^^  acknowledgment  as  aforesaid  shall  have  been  given  before 

time  of  pass-    the  passing  of  this  act,  and  the  possession  or  receipt  of  the  pro- 

ing  the  act,      fits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time 

not  bfbaw^  of  the  passing  of  this  act  have  been  adverse  to  the  right  or  title 

until  the  end    of  the  person  claiming  to  be  entitled  thereto,  then  such  person, 

of  five  years     or  the  person  claiming  through  him,  may,  notwithstanding  the 

afterwards,      period  of  twenty  years,  hereinbefore  limited,  shall  have  expired, 

make  an  entry  or  distress,  or  bring  an  action  to  recover  such 

land  or  interest  {d),  at  any  time  within  five  years  next  after  the 

passing  of  this  act  {e), 

{d)  The  word  *'  interest,"  which  is  in  the  porliaxnent  roll,  appears  to  be 
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a  mistako  for  ''rent"  (Per  Lord  Denman,  0.  J.,  Dae  y.  AngeU,  9  Q.  B.  8 ft 4"W111. 4, 
360).  0.  97, 1. 15. 

(c)  For  cases  on  this  section,  see  Holmes  y.  NewIatuU,  11  Ad.  ft  Ell.  44 ; 
CuJJty  y.  Docy  11  Ad.  &  Ell.  1008 ;  0' Sullivan  y.  M*Swemy,  2  Ir.  L.  B. 
95,  96 ;  Doe  y.  WilliaTM,  5  Ad.  &  Ell.  296 ;  8coU  y.  Nixon,  3  D.  &  War, 
388 ;  Incorporated  Society  y.  Bichards,  1  D.  &  War.  289 ;  Doe  y,  Thompson, 
6  Ad.  &  Ell.  632 ;  Ex  p.  Haseelly  3  Y.  &  CoU.  617. 


3.  Savings  in  Case  of  Disabilities. 

16.  Provided  always,  and  be  it  further  enacted,  that  if  at  the  Persona  under 
time  at  which  the  right  of  any  person  to  make  an  entry  or  dis-  ^q^*^  ^^ 
tress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  have  lunaojj'ooyer- 
first  aooraed  as   aforesaid  (/),  such    person  shall  have  been  tare,  or  be- 
under  any  of  the  disabilities  hereinafter  mentioned,  (that  is  to  ^5^^^^- 
say,)  infancy  (^),  coverture,  idiotcy,  lunacy  (A),^iLnsoundness  of  prosentatives, 
mind,  or  alienee  beyond  seas,  then  such  person,  or  the  person  ^  ^  aUowed 
claiming  through  him,  may,  notwithstanding  the   period  of  ^e  d^^"" 
twenty  years  hereinbefore  limited  shall  have  expired,  make  an  nation  of  their 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  disability  or 
rent,  at  any  time  within  ten  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  have  first  accrued  as  afore- 
said shall  have  ceased  to  be  under  any  such  disability,  or  shall 
have  died  (which  shall  have  first  happened)  ( t). 

In  all  cases  since  1st  January,  1879,  the  question  of  disabilities  depends  37  &  38  Viot. 
on  37  &  38  Yict.  c.  57,  sects.  3  and  4,  which  nave  substituted  the  penod  of  c.  57. 
six  years  for  the  ten  years  mentioned  in  sect.  16  (aboye),  and  have 
abolished  the  disability  arising  from  absence  beyond  seas.  See  the 
sections  given  in  full ;  p.  196,  post.  With  regard  to  married  women  the 
disability  of  coverture  lias  been  abolished  in  the  case  of  actions  falling 
within  M.  W.  P.  Act,  1882,  sect.  1,  sub-s.  2  (See  Lowe  y.  Fox,  15  Q.  B. 
Biy.  667 ;  Weldon  y.  Neal,  51  L.  T.  289  ;  cases  decided  under  21  Jac.  1, 
c  16, 8.  7).    The  following  note  has  reference  to  3  &  4  Will.  4,  c.  27,  s.  16. 

(/)  See  sections  2  to  14,  ante,  pp.  112 — 138.  This  section  was  held  not 
to  apply  to  a  mortgagor  redeeming,  such  an  action  not  being  an  action  to 
recover  land  (Kinsman  v.  Bouse,  17  Oh.  D.  104 ;  see  Forster  v.  Patterson, 
17  Ch.  D.  132). 

(jg)  Where  an  infantas  property  has  been  in  the  possession  of  the  parent  Disability  of 
of  the  infant,  such  parent  has  been  treated  as  a  bailiff  for  the  infant,  and  infancy, 
time  has  not  run  ( Thomas  y.  Thomas,  2  K.  &  J.  79 ;  Wall  y.  Stanmck,  34  Possession  by 
Ch.  D.  763 ;  Hobbs  y.  Wade,  36  Ch.  D.  553).     Similarly  where  an  uncle  father  of  son's 
has  been  in  possession  {Pdly  v.  Bascombe,  4  Gi£f.  390;  on  appeal,  13  estate. 
W.  B.  306). 

(h)  See  Fulton  y.  Creagh,  3  J.  &  Lat.  329 ;  3  Y.  &  Coll.  620. 

(t)  It  was  held  under  3  &  4Will.  4,  o.  27,  s.  16,  that  when  the  person  to  Sacoeasiye 
whom  the  right  to  bring  an  action  for  the  recoyery  of  land  accrued  was  disabilitiefl  in 
nnder  a  disability,  and  before  the  remoyal  of  that  disability  the  same  t;he  same 
person  fell  under  another  disability,  his  right  to  bring  an  action  was  pre-  person, 
seryed  until  ten  years  after  the  removal  of  the  latter  disability  (Borrows  y. 
Ellison,  L.  B.  6  Ex.  128;  see  Supple  y.  Baymond,  1  Hayes,  Jr.  Eep.  6; 
2  Prest  Abstr.  340;  Blansh.  Lim.  21,  22). 

But  where  time  had  once  begun  to  run  no  subsequent  disability,  on 
the  part  of  the  person  to  whom  the  right  first  accrued,  or  of  any  one 
claiming  under  him,  would  stop  the  running  of  time  (See  Doe  y.  Jones,  4 
T.  B.  310;  Sturt  y.  Mellish,  2  Atk.  610—614;  Str.  556;  1  Wils.  134; 
CoUcrell  v.  Button,  4  Taunt.  826 ;  Doe  v.  Jesson,  6  East,  80 ;  decided  under 
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8*4  Win.  4,  21  Jac.  1,  c.  16,  8.  2,  the  wording  oi  which  was  very  similar;  and  see 
e.  >7,  ■.  16.  Qoodall  v.  8kerTaU,  3  Drew.  216 ;  Murray  v.  Watkin,  62  L.  T.  796,  po9t, 
p.  196).  It  was  alao  decided  imder  21  Jac.  1,  c.  16,  8.  2,  that  waere 
an  estate  descended  to  parceners,  one  of  whom  was  under  a  difiability,  the 
disability  of  tiie  one  did  not  preserve  the  title  of  the  other  {Doe  y.  Bomtton, 
2  Taunt.  441). 

For  tiie  bearing  of  this  section  upon  the  construction  of  the  first  branch 

of  sect.  3,  see  Owen  v.  De  Beauvoir  (16  M.  &  W.  667) ;  DeBeauvoir  v.  Owen 

(5  Exch.  166). 

Presmnption        Where  a  ^rson  has  not  been  heard  of  for  many  years,  the  presumption 

of  death  of  the  duration  of  life  ceases  at  the  end  of  seven  years,  a  period  which  has 

where  person    been  fixed  from  analogy  to  the  statute  of  bigamy  (1  Jac.  1,  c.  11,  s.  2; 

has  not  been     gee  now  24  &  25  Vict.  c.  100,  s.  57),  and  the  statute  concerning  leases 

heard  of  for     determinable  on  lives  (19  Car.  2,  c.  6)^"  Thus,  upon  a  plea  of  coverture, 

seven  years,      -^l^ere  the  husband  had  gone  abroad  twelve  years  before,  the  defendant 

\j.    n      i         J  J        was  called  upon  to  prove  that  he  was  alive  within  the  last  seven  yean 

^   /  y  T^^  (^op«w;e«  V.  De  Pinna,  2  Oampb.  113).  •  Where  a  tenant  for  life  had  not 

S^aJuJU^  X''-  ^   been  heard  of  for  f ouiteen  years  by  a  person  residing  on  the  estate,  it  was 

^'  vf^/'/i t  'i     //f  l^^ld  to  be  presumptive  eviaence  of  his  death  {Doe  v.  Deakiny  4  B.  &  Aid. 

L  '  -^  /  a  ,    '  433;  see  2  Id.  386).    It  was  held,  that  where  no  account  could  be  given  of 

y  '    "^  "- .'  a  person  within  the  exception  of  the  statute  21  Jac.  1,  o.  16,  s.  2,  he  would 

be  presumed  to  be  deaa  at  the  expiration  of  seven  years  from  the  laat 
account  of  liim  {Doe  v.  Jesson,  6  East,  84).  It  is  now  settied  that  if  a 
person  has  not  been  heard  of  for  seven  years,  there  is  a  presumption  of  law 
that  he  is  dead  {Re  Fhene,  5  Ch.  139;  Nepean  y.  Doe,  2  M.  &  W.  894). 
The  presumption  of  death,  however,  does  not  arise  where  the  other  cir- 
cumstances of  tiie  case  render  it  probable  that  he  would  not  be  heard  of 
though  aHve  {Watson  v.  England,  14  Sim.  28;  Bowden  v.  Henderson,  2 
Sm.  &  G.  360 ;  M'Mahm  v.  M'Elray,  I.  E.  5  Eq.  1).  Further,  in  order 
to  raise  the  presumption,  there  must  have  been  an  inquiry  and  search 
made  for  the  man  amongst  those  who  if  he  were  alive  would  be  lik^  to 
hear  of  him  {Per  Lord  m<iekhum.  Prudential  Co,  v.  Edmonds,  L.  £.  2  £u  L. 
509 ;  Doe  v.  Andrew,  15  Q,  B.  751 ;  Be  Creed,  1  Drew.  235). 
Nopiesump-  But  although,  if  a  person  has  not  been  heard  of  for  seven  years, 
tion  as  to  there  is  a  presumption  of  law  that  he  is  dead ;  at  what  time  within 
time  of  death,  that  period  he  died  is  not  a  matter  of  presumption  but  of  evidence. 
And  the  onus  of  proving  that  the  person  survived  any  particular  period 
within  the  seven  ^ears  lies  upon  those  who  claim  a  right,  to  the 
establishment  of  which  that  fact  is  essential  (RePhene,  5  Oh.  139,  where 
the  cases  are  collected ;  see  Nepean  v.  Doe,  2  M.  &  W.  894 ;  Doe  v.  Nepean, 
5  B.  &  Ad.  86 ;  B,  v.  Harboume,  2  Ad.  &  Ell.  540 ;  B.  v.  Twyning,  2^.  & 
Aid.  386).  Where,  accordingly,  a  legatee  has  not  been  heard  of  for  seven 
years,  his  death  will  be  presumed,  and  the  onus  of  proving  that  he  sur- 
vived the  testator  lies  upon  those  who  claim  under  nim.  In  the  absence 
of  such  proof  the  legacy  will  be  paid  to  the  residuary  legatee,  or  the  next 
of  kin  of  the  testator  {Be  Lewes,  6  Oh.  356;  Be  WaUcer,  7  Oh.  120;  see 
Be  Oreen,  1  Eq.  288,  a  case  of  next  of  kin ;  and  Bhodes  v.  Bhodes,  36  Ch. 
D.  586,  where  the  court  remained  in  doubt  whether  a  fund  should  be 
paid  to  the  next  of  kin  ascertained  at  the  beginning  or  the  next  of  kin 
ascertained  at  the  end  of  the  period). 
Effect  of  After  seven  years,  having  got  the  fact  of  death,  you  have  a  right  to 

dromn-  look  back  and  inquire  into  all  the  circumstances  and  ascertain  when  the 

stances.  man  died  {Hickman  v.  Upsall,  4  Ch.  Div.  149 ;  Be  Beasney,  7  Eq.  498 ; 

and  see  the  judgment  of  Lush,  J.,  in  jR.  v.  Lumley,  L.  £.  1  C.  C.  196 ;  B. 
V.  Wiltshire,  6  Q.  B.  D.  366). 
In  Sillide  v.  Booth  {1  Y.  &  Coll.  C.  C.  117),  the  court  concluded  that  a 

Crty  died  at  a  particular  time  within  the  seven  years  after  he  had  been 
t  heard  of,  the  particular  time  being  the  hurricane  months,  and  the 
party  having  sailed  from  Demerara  before  tiie  expiration  of  such  hurricane 
months  (See  also  Webster  v.  Birchmore,  13  Yes.  362).  The  court  concluded 
that  a  young  sailor,  who  was  last  seen  in  the  summer  of  1840  going  to 
Portsmouth  to  embark,  survived  his  grandmother,  who  died  in  Ifarch, 
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1841  {Re  TindaU,  30  Beav.  151).    A  son,  first  tenant  in  taU  in  remainder,  9*4  Will.  4; 

left  this  country  on  the  11th  April,  1B58,  and  was  never  afterwards  heard    <•  ^f  ■•  18- 

of.    His  father,  tenant  for  life,  died  on  the  30th  May,  1858.    The  court  " 

concluded,  in  1872,  that  the  son  survived  the  father  {PenntfaiherY,  Fenne- 

father,  I.  E.  6  Bq.  171 ;  see  Lakin  v.  Lakin,  34  Beav.  443).    Where  the 

husband  of  a  woman  had,  seven  years  before  her  death,  left  this  country 

for  America,  and  had  not  been  heard  of  since  three  days  after  his  arrival 

there,  although  he  had  been  advertised  for  in  that  country,  the  husband's 

death  was  presumed,  and  probate  was  granted  of  his  wife's  will  as  if 

shA  had  died  a  widow  {Be  How,  1  Sw.  &  T.  53).    As  to  presuming  the 

death  of  parties  who  embarked  in  vessels  lost  at  sea  or  not  afterwards 

heard  of,  see  Re  Norris  (1  Sw.  &  T.  6);  Re  Main  (1  Sw.  &  T.  11);  Re 

Smyth  (28  L.  J.  Prob.  1). 

Where  a  testator  died  in  1829,  leaving  a  will  in  favour  of  his  children, 
one  of  whom  went  abroad  in  1809,  and  had  not  been  heard  of  since  1815 ; 
bol^  before  and  after  the  testator's  death  endeavours  were  made,  by 
inquiries  and  advertisements,  to  ascertain  whether  such  child  were  living 
or  dead,  but  without  success :  it  was  held,  that  he  must  be  presumed  to 
have  died  before  the  date  of  tilie  will  {Rust  v.  Baker,  8  Sim.  443).  The 
certificate  of  a  master,  stating  that  a  legatee  had  been  abroad  twenty- 
eight  years,  and  not  been  heard  of  for  twenty-seven  years,  and  his  opinion 
that  he  died  in  the  lifetime  of  the  testator,  was  the  foundation  of  a  decree 
{Lee  V.  WiUock,  6  Yes.  606 ;  Bee.  lib.  1791,  fol.  315 ;  see  also  13  Yes.  362). 

Where  a  trust  was  declared  by  deed  in  favour  of  A.,  A.,  although  he 
had  not  been  heard  of  for  five  years  before  the  date  of  the  deed,  was  pre- 
sumed to  have  been  then  in  existence  (Re  CorhiBhley,  14  Ch.  D.  846). 

In  some  doubtful  cases  the  court  nas  handed  over  the  property  on  Security  to 
security  to  refund  being  given  {Dowling  v.  Winfield,  14  Sim.  277 ;  Uuth"  refund. 
h^t  V.  Furrier,  2  Phil.  199 ;  Re  Mileham,  15  Beav.  607). 

The  testator  and  his  wife  were  shipwrecked  and  drowned  at  sea,  one  Two  personfl 
wave  sweeping  both  of  them  tog^ether  into  the  water,  after  whidi  they  in  same  wreck, 
were  never  seen  again.  It  was  laid  down  by  the  House  of  Lords  that  by 
the  law  of  England  the  question  of  survivorship,  in  cases  of  the  above 
description,  is  matter  of  evidence,  and  not  of  positive  regulation  and 
ttiactDxent  (varying  according  to  the  ages  and  sex  of  the  persons  dying  in 
tiie  same  shipwreck),  as  it  is  in  the  French  Code,  and  in  the  absence  of 
evidence  tiiere  is  no  condusion  of  law  on  the  subject  {Wing  v.  Angrave, 
8  H.  L.  C.  183 ;  see,  further,  Gen.  8tanwix*a  case,  Eeame's  Post.  Works, 
38;  B.Y.  D.  Hay,  I  Wm.  Bl.  640;  Swinbum,  part  7,  s.  33;  Wright  v. 
Netherivood,  2  Salk.  593,  n. ;  Hitchcock  v.  Beardsley,  West's  Bep.  t.  Hard- 
wi<^e,  445;  Bradshaw  v.  Toulmin,  2  Dick.  633;  Maso^iy.  Mason,  1  Mer. 
308 ;  Taylor  v.  JHplock,  2  Phill.  Ecc  C.  261 ;  Re  Selwyn,  3  Hagg.  Eco. 
B.  741 ;  Colvin  v.  The  King's  Proctor,  1  Hagg.  Ecc.  92 ;  Re  Alston,  1892, 
P.  142). 

As  to  reduction  into  possession  in  cases  of  this  kind,  see  Bcrxttton  v. 
PaUUlo  (28  W.  B.  379) ;  WoOastw,  v.  Berkeley  (24  W.  E.  360). 

Id  establishing  a  title  upon  a  pedigree,  it  is  sufficient  to  show  that  the 
person  has  not  been  heard  of  for  many  years,  to  put  the  opposite  party 
upon  proof  that  he  still  exists  {Rows  v.  Hasland,  1  W.  Bl.  404 ;  see  Fitz. 
K  B.  196,  A.  L.)  Proof  by  one  of  a  family,  that  many  years  before  a 
younger  brother  of  the  person  last  seised  had  gone  abroad,  and  that  the 
lepute  of  the  family  was  that  he  had  died  there,  and  that  the  witness  had 
never  heard  in  the  family  of  his  having  been  married,  is  prima  facie  evi- 
dence of  his  death  without  issue  to  entitle  the  next  claimant  by  descent  to 
recover  in  ejectment  {Doe  v.  Griffin,  15  East,  293). 

Where  a  man  died  long  ago  and  there  is  notmng  to  show  whether  he  Preeamption 
died  with  issue  or  without  issue,  there  is  no  presumption  either  way  of  death  with- 
{Greavee  v.  Greenwood,  2  Exch.  Div.  295).    The  court  concluded  that  a  o^*  iM^e- 
TOffn  had  died  without  issue  in  Bawlinson  v.  Miller  (1  Ch.  D.  52 ;  see  Re 
PopU,  40  Ch.  D.  589). 
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Extreme  Pernod  of  Limitation  fixed. 
Fo}^y  Tears. 


Bntnoaotion,      17.  Provided  nevertiheless,  and  be  it  further  enacted,  that  no 
bx)  ^hf  ^     ®^try>  distress  or  action  shall  be  made  or  brought  by  any  per- 
beyond  fortr    son  who,  at  the  time  at  which  his  right  to  make  an  entry  or 
years  after  the  distress,  or  to  bring  an  action  to  recover  any  land  or  rent  shall 
^^^^^^^^"^  havjB  first  accrued,  shall  be  under  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person  claiming  through  him,  but 
within  forty  years  next  after  the  time  at  wmch  such  right  shall 
have  first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such  disabilities 
during  the  whole  of  such  forty  years,  or  although  the  term  of 
'  ten  years,  from  the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  shall  not  have  ex- 
pired (A-). 

37  &  88  Vict.       (^)  In  all  cases  since  let  January,  1879,  reference  must  be  liad  to  87  & 
0.  67.  38  Yict.  c.  67,  s^  5  (given  at  length  posty  p.  197),  which  has  prescribed 

thirty  years  as  the  utmost  allowance  for  dissibilities. 

Before  3  &  4  Will.  4,  c.  27,  the  period  during  which  a  vendor  of  land 

on  an  open  contract  was  bound  to  show  title  was  sixty  years,  and  sect.  17 

of  the  act  did  not  alter  this  rule  {Cooper  y.  Emery y  1  Ph.  388 ;  MouUon  v. 

Edmonds,  1  D.  F.  &  J.  250).    Now  by  37  &  38  Yict.  c.  78,  s.  1,  the  period 

is  forty  years. 

Where  A  feme  sole  seised  in  fee  married,  and  she  and  her  husband  ceased  to  be 

huBband  and    in  the  possession  or  enjoyment  of  the  land«     They  both  died  at  times 

wife  abandon  which  were  not  shown  to  be  within  forty  years  from  their  ceasing  to  occupy. 

possession  of    The  wife's  heir-at-law  brought  ejectment  against  the  person  in  possession 

wife's  pro-       within  twenty  years  of  the  husband's  death,  and  within  five  years  of  the 

P®"7'  passing  of  3  &  4  Will.  4,  c.  27,  but  more  than  forty  years  after  the  husband 

and  wife  ceased  to  occupy :  it  was  held,  that  the  neir-at-law  was  barred 

by  the  17th  section  of  me  statute,  though  it  did  not  appear  when  or  how 

the  defendant  came  into  possession,  and  though  proof  W£i8  offered  that  the 

Where  wife  had  levied  no  fine  {Doe  y.  Bramstoriy  3  Ad.  &  Ell.  63).    There  is  a 

husband  pur-   material  distinction  between  the  case  of  a  husband  and  wife  making  the 

ports  to  con-     possession  derelict  as  was  the  case  in  Doe  y.  Bramston,  and  the  case  where 

yey  wife's        the  husband  and  wife  are  seised  in  fee  in  right  of  the  wife,  and  the  husband, 

property  by  a  by  a  conyeyance  which  does  not  bind  the  wife,  purports  to  conyey  the  fee. 

®^7f^?"*^       Because  the  effect  at  law  is,  that  such  conveyance  merely  passes  to  the 

^tw  A^       grantee  of  the  husband  that  estate  which  he  had  and  mignt  haye  held 

not  Dmd  ner.    g^ipjjjg  ^^  continuance  of  the  coverture.    In  such  case  the  right  of  the 

wife  comes  within  the  fourth  description  of  interest  in  the  3rd  section  of 

the  stat.  3  &  4  Will.  4,  c.  27.    If  husband  and  wife,  being  seised  in  fee  in 

right  of  the  wife,  conyey  to  a  purchaser  by  deed  without  fine,  the  wife,  if 

she  suryiyes,  and  if  not  her  heir,  may,  on  uie  husband's  death,  recover  the 

land,  notwithstanding  the  purchaser  may  haye  been  in  possession  for  more 

than  forty  years  {Jumpsen  y.  PitchtrSy  13  Sim.  327). 

In  1787,  a  lease  was  made  by  a  lunatic  to  his  brother  for  liyes  renewable 
for  eyor.  The  lessee,  who  was  the  last  life  in  that  lease,  died  in  1836. 
Various  proceedings  were  had  in  the  lunacy  matter  respecting  the  lease 
and  the  rent  reseryed  thereby,  the  result  of  which  was  that,  witiiout  recog- 
nizing the  lease  as  a  yalid  demise,  the  lessee  was  permitted  to  hold  part  of 
the  lands  demised,  paying  the  entire  reseryed  rent.  From  1836  to  1842 
the  profits  were  received  by  the  heir  of  the  lessee.  In  1842  the  lessor 
died,  and  the  fee  descended  upon  the  heir  of  the  lessee,  who  was  also  heir 
of  the  lessor.    It  was  held,  on  a  bill  filed  by  a  judgment  creditor  of  the 
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lessee,  that  the  latter  had  not  acquired  either  the  fee-simple,  subject  to  a  8  ft  4  Will.  4, 
perpetual  rent  equal  to  the  rent  reserved,  or  a  right  to  a  renewal,  by  reason    ^*  W,  s.  17. 
of  tiie  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  length  of  time,  or  the 
proceedings  in  the  lunacy  matter ;  and  that  the  profits  received  bv  the 
neir  of  the  lessee,  from  1836  to  1842,  were  not  assets  of  the  lessee  {Fulton 
T.  Oreagh,  3  J.  &  Lat.  329). 


Successive  Disabilities, 

18.  Provided  always,  and  be  it  further  enacted,  that  when  No  further 
any  person  shall  be  under  any  of  the  disabilities  hereinbefore  aUow^^r  a 
mentioned  at  the  time  at  which  his  right  to  make  an  entry  or  succeasion  of 
distress  or  to  bring  an  action  to  recovel^  any  land  or  rent  shall  disabilities. 
have  first  accrued,  and  shall  depart  this  Hfe  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an- 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent  beyond  the  said  period  of  twenty  years  next  after  the  right 
of  such  person  to  moke  an  entry  or  distress,  or  to  bring  on 
action  to  recover  such  land  or  rent  shall  have  first  accrued,  or  the 
said  period  of  ten  years  next  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of  any  disability  of 
any  other  person  (/). 

(/)  In  cases  since  1st  January,  1879,  this  section  is  to  bo  read  substitut-  37  k  38  Vict, 
ing  the  periods  of  twelve  years  and  six  years  respectively  for  tho  periods  o.  57. 
of  twenty  years  and  ten  years  mentioned  in  the  section  (37  &  38  Yict.  c.  57, 
8.  9,  post,  p.  200).     As  to  how  far  sect.  18  was  retrospective,  see  Devine  v. 
Holloway,  14  Moore,  P.  C.  C.  290.     As  to  successive  disabilities  in  tho 
same  person,  see  note  to  sect.  16,  ante. 


Beyond  the  Seas. 

19.  No  port  of  the  United  Kingdom  of  Great  Britain  and  ScoUand, 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey  Jh^^aduw^t 
or  Sark,  nor  any  islands  adjacent  to  any  of  them  (being  part  of  i^Oands  not  to 
the  dominions  of  his  Majesty),  shall  be  deemed  to  be  beyond  be  deemed 
seas  within  the  meaning  of  this  act  (m).  ^^^^^"^  «^- 

(m)  See  sect.  16,  ante,  p.  141,  and  19  &  20  Vict.  c.  97,  s.  12,  po»^,  p.  228; 
Ex  p.  Hassell,  3  Y.  &  Coll.  617;  Batteraby  v.  Kirk,  2  Bing.  N.  C.  603; 
Lane  v.  Bennett,  1  M.  &  W.  70 ;  Ruckmahoye  v.  Moitichund,  8  Moore,  P. 
C.  C.  4.  No  time  is  now  aUowod  for  absence  beyond  seas  (37  &  38  Vict, 
c.  57,  s.  4,  post,  p.  196). 


4.  Concmrent  Rights. 

20.  When  the  right  of  any  person  to  make  an  entry  or  dis-  When  the 
tress,  or  bring  an  action  to  recover  any  land  or  rent  to  which  ^f^^  hi*^ 
he  may  have  been  entitled  for  an  estate  or  interest  in  posses-  possession  is 

s.  L 


146  Limitation  of  Actions  and  Suits. 

8  ft  4  Will.  4,  gion,  shall  have  been  barred  by  the  determination  of  the  period 

e.  27,  ■■  ao.    liereinbefore  limited,  which  shall  be  applicable  in  such  case,  and 

barred,  the      such  person  shall,  at  any  time  during  the  said  period,  have  been 

right  of  the     entitled  to  any  other  estate,  interest,  right  or  possibility,  in 

to^uturT^^     reversion,  remainder  or  otherwise,  in  or  to  the  same  land  or  rent, 

estates  shall     no  entry,  distress  or  action  shall  be  made  or  brought  by  such 

also  be  barred,  person,  or  any  person  claiming  through  him,  to  recover  such 

land  or  rent,  in  respect  of  such  other  estate,  interest,  right  or 

possibility,  unless  in  the  meantime  such  land  or  rent  shall  have 

been  recovered  by  some  person  entitled  to  an  estate,  interest  or 

right  which  shaU  have  been  limited  or  taken  effect  after  or  in 

defeasance  of  such  estate  or  interest  in  possession  (n). 

Gases  on  the  (n)  This  section  bo  far  as  applicable  to  future  estates  and  interests, 
construction  must  be  read  in  connection  with  the  fourth  branch  of  sect.  3  {antey  p.  120), 
of  this  section,  and  sect.  2  of  37  &  38  Vict.  c.  57  {post,  p.  194}. 

This  section  is  in  derogation  of  the  ola  maxim,  borrowed  from  the  civil 
law,  **quando  duo  Jura  concurrunt  in  una  persond  equum  est  ac  si  essent  in 
diverais  "  (4  Eep.  118 ;  7  Eep.  2  b,  14  b ;  Plowd.  368).  Under  the  statute 
21  Jac.  1,  c.  16,  s.  i,  a  party  might  have  pursued  his  right  of  entry 
twenty  years  after  it  attached,  althougb  in  the  meantime  the  party  migbt 
have  had  a  different  right,  of  which  be  was  barred  by  more  than  twenty 
years*  adverse  enjoyment  {Hunt  v.  Bourne,  1  Salk.  339 ;  2  Id»  421 ;  4  Br. 
P.  C.  66). 

Copyhold  land  was  surrendered,  in  1798,  to  a  husband  and  wife,  with 
remainder  to  the  heirs  of  the  husband.  In  1805,  the  husband  absconded. 
In  1807,  a  commission  of  bankruptcy  issued  against  him,  and  the  usual 
assignment  of  his  estate  was  made  to  his  assignee.  The  wife  occupied  the 
copyhold  estate  until  her  death  in  1841 :  it  was  held,  that  an  ejectment 
by  the  assignee  brought  within  twenty  years  after  her  death  was  in  time ; 
for  that  the  husband's  reversion  in  fee  was  a  future  estate  within  the 
meaning  of  3  &  4  Will.  4,  c.  27,  s.  3.  The  court  thought  it  clear  that  the 
husband,  if  he  had  not  been  bankrupt,  would  have  been  entitled  to  the 

Sossession  during  the  joint  lives  of  himself  and  wife,  and  that  upjon  bis 
eath  (which  the  court  presumed  to  have  taken  place  in  1812),  the  wife  was 
entitled  to  possession  for  her  life,  and  the  heirs  of  the  husband  on  the 
expiration  of  their  joint  lives.  The  court  thought,  supposing  the  twentieth 
section  to  apply,  the  proviso  at  the  end  of  it  applied  also,  because  the  wife 
had  been  in  possession  imtil  her  death ;  and  this  was  a  sufficient  recovery 
for  the  purpose  of  that  section  {Doe  v.  Liversedge,  11  M.  &  W.  517). 
Where  A.  was  entitled  to  a  leasehold  interest  in  land  for  lives  as  heir  of 
B.,  and  to  the  reversion  fee  as  heir  of  C,  adverse  possession  during  the 
lease  barred  his  original  right  of  entry*  and  he  had  no  new  right  of  entry 
on  the  determination  of  the  lease  {Doe  v.  Moulsdale^  16  M.  &  W.  689). 
A  testator  devised  lands  to  A.,  with  a  gift  over  to  B.  in  case  either  of  two 
events  should  happen.  Both  events  having  happened,  it  was  held  that 
sect.  20  deprived  tne  plaintiff  of  the  benefit  of  the  new  right  of  action 
which  accrued  on  the  happening  of  the  second  event  {Clarke  y,  Clarke, 
L  E.  2  C.  L.  395). 


6.  Operation  of  the  Statute  in  Cases  of  Estates  Tail, 

Where  Time  has  run  against  Tenant  in  Tail. 

Where  tenant      21.  When  the  right  of  a  tenant  in  tail  of  any  land  or  rent  io 
gjjj^^j^^      make  an  entry  or  distress,  or  to  bring  an  action  to  recover  the 
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tame,  ahall  have  been  barred  by  reason  of  the  same  not  haying  •  *i^^;  *' 
been  made  or  brought  within  the  period  hereinbefore  limited,    ^'     '  *' 
which  shall  be  applicable  in  such  ease,  no  such  entrj,  distress  nudnderman 
or  action  shall  be  made  or  brought  by  any  person  claiming  any  ^|^  J^^ 
estate,  interest  or  right,  which  such  tenant  in  tail  might  lawfully  l^md  shaU 
have  barred  (o).  not  reoover. 

(o)  Land  was  devised  to  the  father  of  the  plaintiff  in  tail  general.  The  Oues  i^ider 
plaintifPs  father  received  the  rents  and  profits  from  1799  to  1807,  at  this  section, 
which  time  he  was  succeeded  by  a  person  through  whom  the  defendant 
claimed.  Held,  in  an  action  of  ejectment  brought  in  1853,  that  under 
this  section,  since  the  tenant  in  tail  was  barred,  the  issue  in  tail  was  also 
barred  {Austin  y.  Llewellyn,  9  Exch.  276).  An  estate  tail  was  limited  to 
A.,  remainder  in  tail  to  B.,  remainder  to  C.  A.  dies,  then  B.  dies  within 
twenty  jears,  and  C.  becomes  entitled  in  possession,  being  at  the  time 
under  disability.  It  was  held,  that  under  the  21  st  and  22nd  sections  of 
this  act  time  commenced  running  against  C.  from  the  death  of  A.,  and 
that  having  commenced  to  run  C.  was  not  saved  fi^om  its  operation  under 
16th  section  by  being  under  disability  {Goodall  v.  Skerratt,  3  Drew.  216). 
The  21st  section  does  not  apply  to  the  case  where  the  tenant  in  tail  has 
conveyed  away  his  own  right  to  another  and  put  it  out  of  his  power  to 
enter  {Canjiotiy  dem.,  Bimington,  ten.,  12  G.  B.  1,  18).  In  this  last  case 
the  estate  of  a  tenant  in  tail  in  possession  is  considered  as  coming  within 
this  section  (12  C.  B.  34).  But  it  has  been  said  by  Bramw€ll,B,,  that 
the  sects.  21  and  22  refer  only  to  estates  in  remainder  and  reversion,  the 
estate  of  the  tenant  in  tail  which  descends  to  his  issue  being  provided  for 
by  sect.  2  {Abergavenny  v.  Brcice,  L.  E.  7  Ex.  149,  173).  See  further, 
pp.  114,  115,  ante. 


Where  Time  has  commenced  running  against  Tenant  in  Tail, 

22.  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  Possession 
recover  the  same,  shall  have  died  before  the  expiration  of  the  jf^^^*^*?^ 
period  hereinbefore  limited,  which  shall  be  applicable  in  such  ^^  ^^^  ^^ 
case,  for  making  an  entry  or  distress,  or  bringing  an  action  to  against  the 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest  '®™""5®^  ^ 
or  right  which  such  tenant  in  tail  might  lawfully  have  barred  might  have 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  barred. 
Buch  land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  lon^  continued  to  live,  he  might  have  made 
such  entry  or  distress  or  Drought  such  action  {p). 

(p)  Under  21  Jac.  1,  c.  16,  where  an  estate  was  limited  to  one  in  tail, 
witn  remainder  to  another  in  fee,  the  remainderman  might,  at  any  time 
within  twenty  years  after  the  f ailue  of  the  issue  in  tail,  have  recovered  the 
estate  {Taylor  v.  Horde,  1  Burr.  60). 


Po89emon  under  Defective  Conveyance  hy  Tenant  in  Tail, 

23.  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  ^^^^ 
made  an  assurance  thereof,  which  shall  not  operate  to  bar  an  ^^^^  posses- 
estate  or  estates  to  take  effect  after  or  in  defeasanoe  of  his  estate  sion,  under 
tail,  and  any  person  diaU  by  virtue  of  such  assurance,  at  the  ?°  J^J^SJ^Hn 

L  2  y  a       an  m 
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•  *  * '^^*f  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in 

-?: *  '•     •    possession  or  receipt  of  the  profits  of  such  land,  or  in  the  re- 

taU,  which      ceipt  of  such  rent,  and  the  same  person,  or  any  other  person 

theremain^    whatsoever  (other  than  some  person  entitled  to  such  possession 

dere,  they        or  receipt  in  respect  of  an  estate  which  shall  have  taken  effect 

ahaUb© barred  after  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in 

tw^fry^yem   ^^^  possession  or  receipt  for  the  period  of  twenty  years  next 

after  the  time  after  the  commencement  of  the  time  at  which  such  assurance^ 

when  the        if  it  had  then  been  executed  by  such  tenant  in  tail,  or  the 

Senex<^u^  person  who  would  have  been  entitled  to  his  estate  tail  if  siioh 

woald  haye  *  assurance  had  not  been  executed,  would,  without  the  consent  of 

barred  them,    any  other  person,  have  operated  to  bar  such  estate  or  estates  as 

aforesaid,  then  at  the  expiration  of  such  period  of  twenty  years 

such  assurance  shall  be,  and  be  deemed  to  have  been,  effectual 

as  against  any  person  claiming  any  estate,  interest  or  right  to 

take  effect  after  or  in  defeasance  of  such  estate  tail  {q), 

37  &  38  Vict.       {q\  From  1st  January,  1879.  sect.  6  of  37  &  38  Vict.  c.  57,  ponUv^  197, 
0-^7.  has  oy  sect.  9  of  the  same  act  been  substituted  for  sect.  23  of  3  &  4  Will.  4, 

c.  27.    Sect.  6  of  37  &  38  Vict.  c.  57,  fixes  the  period  of  limitation  at 
twelve  years,  but  is  in  other  respects  substantially  similar  to  sect.  23  of 
3  &  4  Will.   4,  c.  27.      The  following  note  has  reference  to  the  last- 
mentioned  section. 
Old  law.  As  to  the  law  before  3  &  4  Will.  4,  c.  27,  see  Doe  v.  Pike  (3  B.  &  Ad. 

742) ;   Woodroffe  v.  Doe  (15  M.  &  W.  769  ;  2  H.  L.  C.  811) ;  Doe  v.  Wood- 
roffe  (10  M.  &  W.  608). 
Bomarks  of  The  proposition  of  the  Real  Property  Commissioners  on  the  subject  of 

Beal  Property  this  section  was,  **  That  on  any  alienation  by  tenant  in  tail,  by  any  assur- 
Gommis-  ance  not  operating  as  a  complete  bar  to  the  estate  tail,  ana  all  estates, 

sioners.  rights  and  mtereste  limited  to  take  effect  on  the  determination  or  in  deroga- 

tion of  the  estate  tail,  possession  under  such  assurance  shall  haye  the  same 
effect  in  barring  the  estate  tail,  and  all  estates,  rights  and  interests  limited 
to  take  effect  on  the  determination  or  in  dero^tion  of  the  estate  tail,  as  if 
such  possession  had  been  adyerse  to  the  said  estate  tail,  or  to  the  said 
estates,  rights  or  interests "  (1  Heal  Prop.  Eep.  79,  pi.  15 ;  and  see  Ih. 
p.  46). 
Gases  under  ^e  object  of  this  section  was  to  giyo  effect  to  acts  of  a  tenant  in  tcdl 
sect.  23.  against  remaindermen  and  reyersioners,  and  to  giye  effect  to  assurances, 

wnich,  although  they  were  effectual  to  bar  the  issue,  were  ineffectual  to 
bar  those  entitled  in  remainder.  There  are  prior  clauses  in  the  statute 
which  show  what  the  operation  is  as  to  the  issue,  and  those  clauses 
[^u.  this  clause]  seem  to  be  studiously  worded  so  as  to  be  confined  only 
to  the  case  of  persons  entitled  after  the  expiration  of  the  estate  tail  [Penny 
V.  Alleuy  7  D.  M.  &  G.  426;  MoraanY.  Morgan,  10  Eq.  99). 

The  section  applies  to  cases  where  a  tenant  in  tail  executes  a  deed  en- 
rolled under  3  &  4  Will.  4,  c.  74,  which,  for  want  of  the  consent  of  the 
protector,  operates  only  to  create  a  base  fee,  and  possession  is  obtained 
under  the  deed  (Sugd.  v.  &  P.  483,  14th  ed.)  The  "possession  by  yirtue 
of  such  assurance,"  howeyer,  mentioned  in  the  section,  must  be  a  posses- 
sion by  yirtue  of  an  assurance  which  turns  an  estate  tail  into  a  base  fee. 
And  where  a  conyeyance  comprised  a  base  fee  and  also  a  preceding  life 
estate,  time  did  not  commence  to  run  in  fayour  of  the  possession  taken 
tmder  such  conyeyance  until  the  determination  of  the  life  estate  (MilU  y. 
Capel,  20  Eq.  692). 

As  to  whether  the  section  extends  to  fines  and  recoyeries  preyious  to 
8  &  4  WiU.  4,  c.  74,  see  1  Hayes'  Cony.  264,  5th  ed. ;  Sugd.  R  P,  Stat.  89; 
and  the  argument  in  Anderson  y.  Anderwm  (30  Beay.  207). 
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8  ft  4  Will.  4, 

6.  Limitation  of  Time  as  to  Suits  in  Equity,  o.  27,  s.  84. 

Time  of  Limitation  fixed  tcith  reference  to  the  Legal  Limitation. 

24.  No  person  claiming  any  land  or  rent  in  equity  shall  No  suit  in 
bring  any  suit  to  reoover  the  same  but  within  the  period  during  Soi^Jht^after 
which,  by  virtue  of  the  provisions  hereinbefore  contained,  he  the  tune  wheu 
might  have  made  an  entry  or  distress,  or  brought  an  action  to  th©  plaintiff, 
recover  the  same  respectively,  if  he  had  been  entitled  at  law  j^^^jj^^** 
to  such  estate,  interest  or  right  in  or  to  the  same  as  he  shall  have  brought 
claim  therein  in  equity  (r).  an  action. 

(r)  Since  Ist  January,  1879,  the  act  37  &  38  Vict.  c.  o'l.jjost,  p.  194,  How  far 
has  prescribed  fresh  periods  of  limitation,  which,  by  the  express  terms  of  courts  of 
the  act,  were  extended  to  "  suits."  equity  bound 

Prior  to  3  &  4  Will.  4,  c.  27,  courts  of  equity  had  acted  in  obedience  to  ^7  Statutes  of 
the  Statutes  of  Limitation  in  the  case  of  legal  demands,  and  by  analogy  -Limitation, 
to  the  rules  laid  down  by  those  statutes  in  other  cases  {Hovenden  v. 
Annesley,  2  Sch.  &  Lef.  629 ;  Smith  v.  Clay,  3  Bro.  C.  C.  639,  n. ;  Chd- 
mondeley  v.  Clinton,  2  Jac.  &  W.  156).  The  act  3  &  4  Will.  4,  c.  27,  was 
intended  to  put  an  end  to  the  discretion  of  coiuts  of  equity  where  they 
had  acted  by  analogy  to  the  time  limited  at  law  {Berrington  v.  EvanSy  1 Y. 
&  C.  439).  But  sect.  24  only  barred  equitable  rights  so  far  as  they  would 
have  been  barred  if  legal  {Archbold  v.  Sailly,  9  H.  L.  C.  360). 

Independently  of  statute,  time  is  a  bar  in  equity  to  stale  demands 
where  there  has  been  improper  delay  {llarcourt  v.  White,  28  Beav.  303 ; 
Forster  v.  Thompson,  4  Dr.  &  War.  318 ;  Coppin  v.  Gray,  1  Y.  &  C.  C.  G. 
205 ;  Blair  v.  Ormond,  1  De  G.  &  Sm.  428). 

As  to  the  proceedings  under  the  old  practice  in  equity  sufEciont  to  pre- 
vent the  operation  of  the  statute,  see  Coppin  v.  (rray  {sup.) ;  Purvtll  v. 
Blennerhassett  (3  J.  &  Lat.  24) ;  and  as  to  amended  bills,  see  Byron  v. 
Cof^ptr  (11  CI.  &  Fin.  556);  Plowden  v.  Thorpe  (7  CI.  &  Fin.  164);  Blair 
V.  Ormorid  (1  De  G.  &  Sm.  428);  A,  Q,  v.  Hall  (11  Price,  760). 

The  statutory  rule,  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  4,  5,  which  gave  to  a  Equitable 
remainderman  twenty  years  from  the  time  when  his  title  accrues  in  pos-  waste, 
session,  for  bringing  an  action  or  suit  for  the  property,  applied  to  a  claim 
for  compensation  for  equitable  wast^  (Leeds  v.  Amherst,  2  Phill.   117; 
Morris  v.  Morris,  4  Jur.  N.  IS.  964  ;  6  W.  R.  427).    As  to  legal  waste,  see  Legal  waste. 
Seagram  v.  Kniqht  (2  Ch.  628) ;  IligginbtMam  v.  Hawkins  (7  Ch.  676) ; 
Birch  Wolfe  v.  Birch  (9  Eq.  683). 

A  foreclosure  action  is  an  action  for  the  recovery  of  land  within  scots.  2  Foreclosure 
and  24  of  this  statute,  and  not  an  action  for  the  recovery  of  the  mort-  actions, 
gage  money  within  sect.  40  [Heath  v.  Pugh,  6  Q.  B.  Div.  ilO  ;  Hnrlock  v. 
Ashberry,  19  Ch.  Div.  539  ;  following  the  opinion  of  Lord  St,  Leonards  in 
Wriron  v.  Ff>,  3  Dr.  &  War.  104  ;  and  R.  P.  Stat.  121,  2nd  ed. ;  and  over- 
ruling, on  this  point,  Dear  man  v.  Wyche,  9  Sim.  570;  Da  Vigier  v.  L'^c,  2 
Hare,  326;  and  Sinclair  v,  Jackson,  17  Beav.  405).  But  for  pur2)osos  of 
practice,  an  action  for  foreclosure  and  delivery  of  possession  is  not  an 
action  for  the  recovery  of  land  within  the  R.  S.  C.  (Ord.  18,  r.  2). 

In  the  case  of  an  equitable  charge  on  a  reversionary  interest  in  land, 
the  statute  commences  to  run  against  the  light  to  foreclose  from  the  time 
when  the  interest  falls  into  possession  {Hugill  v.  Wilkinson,  38  Ch.  D.  480). 

A  bill  filed  by  the  lord  of  a  manor  to  recover  his  title  deeds  and  court 
rolls  was  held  barred  by  this  section  ( Wells  v.  Doddington,  2  Coll.  C.  C. 
73). 

Charities  are  within  the  operation  of  this  section  {A,  O,  v.  Magdalen  Charities. 
ColL,  6  H.  L.  C.  189 ;  see  the  note  to  sect.  25,  post). 

Although  the  appointment  of  a  receiver  by  the  court  does  not  prevent  Effect  of 
the  bar  under  the  statute  against  a  stranger,  yet  it  will  prevent  time  appointment 
mnning .  in  favour  of  a  stranger  to  the  suit  ( Wrixon  v.  Vize,  3  Dr.  &  o^  *  receiver. 
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8  ft  4  Will.  4,  War.  104,  see  p.  123 ;  Parkinson  v.  Lucas,  28  Beav.  62*0.  But  under 
0.  97, 1.  24.  special  circumstances  the  possession  of  a  receiver  prevented  time  running 
against  a  stranger  to  the  action  {Penney  v.  Todd,  26  W.  E.  502).  The 
possession  of  tne  receiver  in  a  cause  in  which  a  trustee  of  the  legal 
estate  is  made  a  party  as  such,  may  fairly  be  treated  as  the  possession  of 
the  trustee.    For  many  purposes  the  possession  of  the  receiver  is  the 


Ir.  C.  L.  E.  428 ;  Be  Butler,  13  Ir.  Ch.  E.  453 ;  Dixon  v.  Gayfere,  17  Beav. 
421).  The  appointment  of  receiver  in  the  matter  of  an  infant  will  not 
prevent  the  operation  of  the  statute  on  a  claim  affecting  the  minor's  estate, 
notwithstandmg  the  fact  that  the  master,  in  a  report  ascertaining  the 
nature  of  the  minor's  property,  has  expressly  found  that  the  minor's 
estate  was  subject  to  that  incumbrance  (Jiarrt«on  v.  Duignan,  2  Dr.  & 
War.  295 ;  see  Greenway  v.  BroinfiM,  9  Hare,  203). 

See  further  the  note  as  to  Courts  of  Equity  and  the  Statutes  of  Limita- 
tion, post,  pp.  232  et  sea, 
Bepealof  for-      53  &  54  vict.  c.  51,  has  repealed  formal  words  which  occurred  in  the 
xaal  words.       following  sections  of  this  act,  viz. : — 24,  29,  30,  33,  39,  41,  42,  and  43,  and 
which  have  accordingly  been  omitted  in  the  present  edition. 


Express  Trud. 
In  cases  of  26.  Provided  always,  and  be  it  further  enacted,  that  when 

the  riSi?Sidl  *°y  ^^^^  ^'  '^^^  ^qX[  be  vested  in  a  trustee  upon  any  express 

not  be  deemed  trust,  the  right  of  the  cestui  que  trusty  or  any  person  claiming 

to  have  ac-      through  him,  to  bring  a  suit  against  the  trustee,  or  any  person 

^^/aS.ci  to  claiming  through  him,  to  recover  such  land  or  rent,  shall  be 

a  purchaser,     deemed  to  have  first  accrued,  according  to  the  meaning  of  this 

act,  at  and  not  before  the  time  at  which  such  land  or  rent  shall 

have  been  conveyed  to  a  purchaser  for  a  valuable  consideration, 

and  shall  then  be  deemed  to  have  accrued  only  as  against  such 

purchaser  and  any  person  claiming  through  him  («). 

Trustee  Act,         (')  In  the  case  of  proceedings  against  trustees  commenced  after  1st 
1888.  January,  1890,  regard  must  he  had  to  sects.  1,  8,  and  12  of  the  Trustee 

Act,  1888,  post,  p.  231. 
The  following  note  relates  to  the  law,  irrespective  of  that  act. 
Old  law.  Before  3  &  4  Will.  4,  c.  27,  it  was  held  that  the  rule  that  trusts  are  not 

within  the  Statute  of  Limitations  would  not  apply  where  a  claim  was  made 
after  a  great  length  of  time  against  a  trustee  by  implication  of  law  arising 
upon  a  doubtful  Q(nii\;y  {Tounuhend  v.  Towmhend,  1  Cox,  28;  1  Bro.  C.  C. 
550),  and  where  relief  would  originally  have  been  given  upon  the  ground 
of  constructive  trust,  it  was  renised  to  a  party,  who,  aiter  long  acqui- 
escence, came  into  a  court  of  equity  to  seek  that  relief  {Beckford  v.  Wade, 
17  Yes.  97  ;  Exp,  Uassell,  3  Y.  &  Coll.  622 ;  Bell  v.  Bell,  1  Lloyd  &  G.  temp. 
Plunket,  65  ;  see  Bonny  v.  Bidgard,  cited  4  Br.  C.  C.  138). 
This  section  Sect.  25  is  confined  to  express  trusts— that  is,  trusts  expressly  declared 

applies  to  by  deed  or  will  or  other  written  instrument.  It  does  not  apply  to  a  trust 
eznress  trusts  made  out  by  circumstances  {Petre  v.  Petre,  1  Drew.  393 ;  see  Banner  v. 
<»"7«  Berridge,  18  Ch.  D.  263).     ''In  order  to  bring  a  case  within  the  25th 

section  there  must  be  a  trustee  in  whom  the  land  is  vested ;  there  must  be 
an  express  trust,  by  which  I  imderstand  the  legislature  to  mean  a  trust 
which  arises  upon  the  construction  of  the  written  instrument,  not  upon 
any  inference  of  law  imposing  a  trust  upon  the  conscience,  a  trust  arismg 
upon  the  words  of  the  instrument  itself.  Therefore  these  three  things 
must  concur— there  must  be  land,  there  must  bo  a  trustee  of  the  land, 
and  there  must  be  a  cestui  que  trust  for  whose  benefit  in  this  respect  the 
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land  is  to  be  held — and  all  that  must  be  found  upon  the  oonstruotion  of  S  Ae  4  Will.  4, 
the  instrument"  (Per  Lord  Cairns,  Cunningham  y.  Foot,  3  App.  Cas.  984).     c.  27,  i.  25. 

This  section  does  not  apply  to  trusts  resulting  or  trusts  by  operation  of  law  

{Dickinson  y.  Teesdale,  1 1).  J.  &  S.  59),  or  a  trust  which  arises  from  acts 
of  parties  {Sands  to  Thompson,  22  Ch.  V,  617). 

It  was  held  that  there  was  an  express  trust  within  this  section  where  a  Who  are 
testator  deyised  land  upon  trust  for  sale,  the  proceeds  to  be  considered  as  express 
part  of  his  personal  estate  {MutJow  v.  Bigg,  18  Eq.  246;  reversed,  on  trufltees. 
other  grounds,  1  Ch.  Diy.  385 V  but  not  where  a  testator  devised  lands  to 
his  son  and  his  heirs  male  in  tne  fullest  trust  and  confidence  that  he  would 
not  defeat  the  subsequent  limitations  {Dawkins  v.  Penrhyn,  4  App.  Cos.  51). 
A  cestui  que  trust  of  real  estate  under  a  will  was  discharged  in  1825  under 
the  Insolvent  Act,  but  omitted  the  estate  from  his  schedule.    In  1831  he 
became  bankrupt,  and  his  assignee  in  bankruptcy  took  a  conveyance  of 
the  legal  estate  from  the  trustee,  in  trust  for  the  creditors  under  the  bank- 
ruptcy :  held,  that  the  legal  estate  thereby  became  vested  in  the  assignee 
u^n  an  express  trust  within  this  section — ^viz.,  the  trust  declared  by  the 
will,  the  benefit  of  which  belonged  to  the  creditors  under  the  insolvency 
{Sturgis  v.  Morse,  3  De  G.  &  J.  1). 

One  of  several  tenants  in  common  who  entered  into  possession  of  the 
lands  and  procured  a  fee-farm  grant  to  himself  was  not  a  trustee  within 
this  section  for  himself  and  his  co-tenants  {lie  Dane,  I.  R.  5  Eq.  498), 
nor  was  a  purchaser  from  an  executor  at  an  undervalue  with  notice  of  the 
trusts  of  the  will  {Pyrah  y.  Woodcock,  24  L,  T.  407 ;  see,  as  to  a  pur- 
chaser with  notice  nrom  an  express  trustee,  Young  v.  Harris,  65  L.  T.  47 ; 
A.  G,  ▼.  Magdalen  College,  18^Beav.  223;  6  H.  L.  C.  189).  A  paid-off 
mortgagee  is  not,  witlun  this  section,  an  express  trustee  of  the  legal 
estate  £>r  the  mort^^r  {Sands  to  Thompson,  22  Ch.  D.  614),  even 
where  the  mortgage  is  in  the  form  of  a  trust  for  sale  {Locking  v.  Parker,  8 
Ch.  30 ;  Johnson  v.  Mounsey,  11  Ch.  Diy.  284).  Where  trustees  of  a  will 
entered  on  and  administered  as  part  of  a  testator^s  estate  land  of  which  he 
was  held  to  die  intestate,  they  were  not  express  trustees  under  this  section 
{Yardley  v.  HoUand,  20  Eq.  428 ;  see  Churcher  v.  Martin,  42  Ch.  D.  312) ; 
but  an  express  trust  for  the  benefit  of  an  heir-at-law  was  held  to  arise  as 
against  trustees  in  the  possession  of  lands  deyised  by  a  will  which  did  not 
declare  any  trust  of  the  surplus  rents  {Salter  v.  Cavanagh,  1  Drury  & 
Walsh,  668).  So  where  the  will  did  not  declare  trusts  of  part  of  the  real 
estate  {Patrick  v.  Simpson,  24  Q.  B.  D.  129).  And  where  a  person  acted 
as  trustee  of  a  will  containing  express  trusts  of  realty,  though  the  estate 
was  not  vested  in  her,  she  had  placed  herself  in  the  position  of  an  express 
trustee  {Life  Association  of  Scotland  v.  Siddal,  3  D.  F.  &  J.  58). 

Before  37  &  38  Vict.  o.  57,  s.  10  {post,  p.  200),  it  was  held  that  sect.  25 
qualified  sects.  40  and  42,  where  land  was  vested  in  trustees  upon  an 
express  trust  to  secure  charges,  &c.  (See  note  to  sects.  40  and  42,  post, 
pp.  181, 189);  and  in  connection  with  this  doctrine,  it  was  held,  that  where 
an  annuity  was  given  by  will,  and  the  real  estate  of  the  testator  was 
charged  with  the  payment  of  it,  and  then  the  estate  was  simply  devised 
charged  with  the  pajment  of  the  annuity,  it  was  not  an  express  trust 
withm  the  25th  section  {Francis  v.  Grover,  5  Hare,  39).  A  devise  of 
realty  subject  and  charged  with  legacies  did  not  create  an  express  trust  in 
favonr  of  the  legatees  within  this  section  {Proud  y.  Proud,  32  Beav.  234). 
A  vendor's  lien  was  not  an  express  trust  within  this  section  ( To/t  v.  Ste- 
phenson, 7  BLeu-c,  1  ;  Dundas  v.  Blake,  11  Ir.  Eq.  R.  138 ;  Henderson  v. 
Atkins,  28  L.  J.  Ch.  913).    Where  a  testator  charged  his  real  estates  with 

Ids  debts,  and  he  devised  his  C.  plantation  in  trust  to  pay  his  debts,  it  was       ^^      ^r       n  /2     / 
held,  that  as  to  the  C.  plantation  a  trust  had  been  created  in  favour  of  the      *^         ^  *^  /u  ^^x  Aa^ 
creditors,  but  that  as  to  the  other  real  estates  they  had  a  mere  charge  ^^<^^yi  •.  ^r  , .  ^    ' 

{Jaoquet  v.  Jacquet,  27  Beav.  332).     On  the  construction  of  an  entire  will,         ^     .      '  /       ^ 

it  was  held  in  one  case  that  an  exprem  trust  arose  to  secure  a  legacy 
[Thomson  y.  Eastwood,  2  App.  Cas.  215)'?and  in  another  that  there  was  no 
express  trust  to  secure  annuities  {Cunningham  v.  Foot,  3  App.  Cas.  974). 
In  the  case  of  a  direct  or  express  trust,  as  where  an  estate  is  conveyed  T^e  no  bar 

between  eestm 
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S  Ae  4  Will.  4,  to  the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his  heirs,  no  time,  as 
0.  27,  I.  25.    between  the  trustee  and  cestui  que  trusty  can  operate  as  a  bar  to  the 

equitable  right  of  the  latter  (Barnard,  0.  R.  449 ;  Townshend  v.  Toums^ 

que  trust  and     Jiend,  1  Br.  C.  C.  651).    The  possession  of  the  trustees  is  the  possession  of 
trustee.  ^i^^  cestui  que  trtist,  and  if  the  only  circumstance  is  that  he  does  not  per- 

Where  trustee  form  his  trust,  his  possession  operates  nothing  as  a  bar,  because  his  pos- 
in  poasession.  session  is  according  to  his  title  {Hovenden  v.  Annesley^  2  Sch.  &  L,  633). 
In  the  case  of  a  strict  trustee,  it  is  his  duty  to  take  care  of  the  interest  of 
his  cestui  que  trusty  and  he  is  not  permitted  to  do  anything  adyerse  to  it ; 
a  tenant  also  has  a  duty  to  preserye  the  interests  of  his  landlord ;  and 
many  acts  therefore  of  a  trustee  and  a  tenant,  which  if  done  by  a  stran^r 
would  be  acts  of  adyerse  possession,  will  not  be  so  in  them,  from  its  being 
their  duty  to  abstain  from  them  {Per  Lord  Eldon^  2  Jac.  &  W.  190;  see 
Latter  y,  Daskwood^  6  Sim.  462 ;  Faussett  y.  Carpenter,  5  Bligh,  N.  S.  75). 
But  where  any  doubt  arises  as  to  the  existence  oi  a  trust,  and  it  is  possible 
to  reconcile  such  enjoyment  with  the  facts  of  the  case,  the  utmost  regard 
is  then  to  be  paid  to  the  length  of  time  during  which  there  has  been  an 
enjoyment  of  the  property  inconsistent  with  the  supposed  trust  {A,  G,  y. 
Fishmongers^  Co.,  5  M.  &  C.  16).  "Where  estates  were  deyised  to  trustees 
upon  trust  to  sell  and  to  pay  debts,  and  subject  thereto  for  the  testator's 
infant  children,  and  the  surviying  trustee  retained  possession  of  one  of  the 
estates  in  satisfaction  of  debts  which  he  alleged  himself  to  haye  paid,  the 
testator  being  insolyent :  on  a  bill  for  an  account  and  conyeyance  of  the 
estate,  by  one  of  the  children  and  the  representatiyes  of  another  child, 
forty-fiye  years  after  the  testator's  death,  stating  that  they  had  recently 
discoyered  the  facts,  special  inquiries  were  directed  to  ascertain  whether 
they  had  any  notice  of  the  circumstances,  whether  they  had  in  any 
manner  released,  and  whether  the  trustee  had  adyanced  money  to  the 
amount  of  the  yalue  of  the  estate  {Chalmer  t»  Bradley,  1  Jac.  &  W.  51, 
where  numerous  cases  on  this  subject  are  cited). 

As  to  the  effect  of  fines  formerly  between  trustee  and  cestui  que  trust, 
see  Gilb.  Ch.  62 ;  Bell  y.  Bell,  1  LI.  &  G.  temp.  Plunket,  59 ;  Earl  Pom/ret 
y.  Lord  Windsor,  2  Ves.  sen.  472,  481 ;  Reynolds  y.  Jones,  2  Sim.  &  Stu. 
206;  1  Sand,  on  Uses,  291,  3rd  ed. ;  5  Cruise,  Dig.  208—213. 

A  deed  of  direction  was  held  to  constitute  the  receiyers  and  the  trustee 
of  rents  of  realty,  express  trustees  for  the  benefit  of  certain  annuitants 
{Knight  y.  Bowyer,  2  De  G.  &  J.  421) ;  and  where  some  cestuis  oue  trusts 
receiyed  from  a  trustee  the  whole  rents  of  real  estate  to  the  exclusion  of 
another,  the  latter  was  not  barred  {Ih.) 

Trustees  in  possession  of  land  paid  the  rents  by  mistake  for  more  than 
twenty  years  to  a  person  not  entitled ;  but  it  was  held  that  the  right  of  the 
actual  ce«^ut  que  trust  was  not  barred  {Lister  y.  Pickford,  34  L.  J.  Ch.  582; 
13  W.  E.  827 ;  see  Churcher  y.  MaHin,  42  Ch.  D.  312). 

Li  general  the  possession  of  the  cestui  que  trust  is  not  adyerse  against 
the  trustee  if  the  possession  of  the  former  is  consistent  with  the  terms  of 
the  deed  and  the  object  of  the  trust  {Keeney.  Deardon,  8  East,  248;  Smith 
y.  King,  16  East,  283).  A  cestui  que  trust  who  is  let  into  possession  of  the 
trust  estate  by  the  trustee  becomes  tenant  at  will  to  the  latter,  and  while 
the  estate  at  will  remains  the  statute  does  not  operate  {Garrard  y.  Tuck, 
8  C.  B.  231).  Articles  of  agreement  for  a  lease  (which  was  neyer  actually 
executed)  were  entered  into,  and  the  premises  occupied  pursuant  to  the 
articles :  held,  that  a  direct  trust  was  constituted  between  tne  owners  of  the 
fee,  and  those  who  held  under  the  articles ;  and  that  the  cestui  que  trust 
being  in  possession,  the  estate  of  the  trustees  was  not  destroyed  by  lapse 
of  time  {Drummond  y.  Sant,  L.  R.  6  Q.  B.  763). 

Where  a  legal  estate  was  yested  in  trustees  on  trust  for  fiye  tenants  in 
common,  and  the  trustees  not  acting,  the  whole  rents  were  receiyed  by 
some  of  the  tenants  in  common ;  those  who  had  receiyed  the  whole  rents 
acquired  a  title  against  the  claim  of  another  tenant  in  common  who  had 
been  out  of  such  receipt  {Burroughs  y.  M*Creight,  1  J.  &  Lat.  290). 

The  rule  that  a  trust  is  not  barred  by  length  of  time  does  not  apply 
between  cestui  que  trust  and  trustee  on  one  side,  and  strangers  on  the 


Where  cestui 
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other.    Therefore,  where  a  catui  ^ue  trust  and  his  trustee  haye  heen  both  %k^  Will.  4, 
oat  of  possession  for  the  time  limited,  the  party  in  possession  has  a  good    o.  87,  i.  25. 

bar  against  both  {Lleivellyn  y.  Mcickworth,  Barnard,  C.  B.  445 ;  15  Vin.   : 

Abr.  125,  n.  to  pi.  1 ;  and  see  Townshend  y.  Townshend,  1  Br.  C.  C.  550  ;  P?««ww>n 
C/ay  V.  Clay,  3  Br.  C.  C.  639,  n. ;  Ambl.  645;  Hercy  v.  Ballard,  4  Br.  0.  Jinw**™  ^^th 
C.   469;  Ilarmood  v.   Oglander,  6  Ves.  199;   8  Ves.   106;  Hovtnden  v.  !!!rr!* 
Annesley,  2  Sch.  &  Lef.  629 ;  Sugd.  V.  &  P.  610—612,  11th  ed.)  J^,"*  * 

On  the  question  whether,  when  a  stranger  has  acquired  a  title  by  pos- 
session against  a  trustee,  the  cestui  que  trust  is  also  barred,  see  Scott  y. 
Scoit,  4  H.  L.  C.  1065,  discussed  in  Darb.  &  Bos.  Stat.  Lim.  329—333 ; 
see  also  the  argument  in  Young  y.  Harris^  65  L.  T.  45,  where  the  cestui 
que  trust  was  an  infant. 

The  25th  section,  providing  for  express  trusts,  renders  lapse  of  time  un-  Where 
important  in  all  cases  within  the  section,  that  is,  between  the  cestui  que  truatee 
trust  and  his  trustee,  until  the  trust  is  disturbed,  and  that  disturbance  can  alienates  for 
only  be  effected  by  such  a  denial  of  the  trust  as  takes  place  when  the  valae. 
trustee  soils  to  a  third  party  for  valuable  consideration  the  property  so 
held  by  him  in  trust  {Law  v.  Bagwell y  4  Dru.  &  War.  398).     In  such  a 
case  a  lapse  of  the  statutory  number  of  years  from  the  date  of  the  convey- 
ance will  bar  the  cestui  que  trust ;  but  it  seems  that  time  will  not  com- 
mence to  run  if  the  rights  of  the  cestui  que  trust  are  reversionary,  or  if 
he  be  under  disability  at  the  date  of  the  conveyance  (Thompson  v.  Simpson, 
1  Dru.  &  War.  489 ;  A,  O,  v.  Magdaleji  College,  6  H.  L.  C.  215). 

Before  the  stat.  3  &  4  Will.  4,  c.  27,  time  did  not  run  a^nst  charities  Charities, 
in  a  court  of  equity,  neither  were  charities  bound  to  the  times  expressed  j;^^  before 
in  the  statutes,  32  Hen.  8,  c.  2,  and  21  Jac.  1,  c.  16  (Duke,  161 ;  A,  G.  y.  the  statute 
Coventry,  3  Madd.  368;  2  Vem.  399;  A,  G,  v.  Christ's  Hospital,  3  M.  & 
K  344 ;  A.  G,  v.  Bristol,  2  Jac.  &W.  321;  A.  G.  y.  Poulden,  8  Sim.  472 ; 
A,  O,  ▼.  Smythies,  2  M.  &  K.  749 ;  Christ's  Hospital  y.  Grainger,  1  Mac. 
&  G.  460;  Shelf ord  on  Charities,  p.  563).     At  law  the  old  Statute  of 
Limitations  operated  against  all  claimants,  although  they  held  in  trust  for 
charities ;  but  in  the  Court  of  Chancery,  unless  in  the  case  of  a  purchaser 
for  value,  they  had  no  operation  (43  Eliz.  c.  4 ;  Sugd.  Y.  &  P.  944,  945, 
llthed.) 

The  stat.  3  &  4  Will.  4,  c.  27,  does  not  contain  any  saving  in  favour  of  Present  law. 
charities,  and  they  are  within  its  provisions  {Magdalen  Hospital  v.  Knotts, 
4  App.  Cas.  324). 

Tne  stat.  9  Geo.  2,  c.  36,  not  extending  to  Ireland,  a  testator  by  his  will, 
in  1812,  devised  a  rent-charge  as  a  samry  for  a  schoolmaster,  to  be  ap- 
pointed by  the  owner  for  the  time  being  of  the  estate  on  which  the  rent 
was  charged.  A  schoolmaster  was  never  appointed.  In  1839,  an  infor- 
mation was  filed  to  carry  the  said  trust  into  execution.  It  was  held,  that 
the  statute  could  not  run  until  a  schoolmaster  was  appointed  {A,  G,t» 
Persse,  2  Dru.  &  War.  69). 

Property  given  upon  express  trust  for  a  charity  is  within  sect.  25  Express 
(Commrs.  of  Donations  v.  Wyhrants,  2  J.  &  Lat.  182).     Where  the  Attor-  trustofor 
ney  General,  having  no  independent  rights  of  his  own,  stands  only  in  the  chanties, 
same  situation  as  those  who  are  entitled  to  the  benefit  of  a  charity,  if  they 
are  barred  by  lapse  of  time,  he  is  equally  barred  {A,  G,  v.  Magdalen 
College,  18  Beav.  223 ;  6  H.  L.  C.  189).    This  section  barred  relief  where 
chanty  land  had  not  been  aliened  in  fee,  but  had  been  held  under  a  lease 
eranted  in  breach  of  trust  for  500  years  at  a  rent  which  had  been  regu- 
krly  paid  {A,  G.  v.  Davey,  4  De  G.  &  J.  136 ;  A,  G.  v.  Payne,  27  Beav. 
168). 

It  was  formerly  held  that  length  of  time  would  not  protect  a  purchaser  Purchasers 
with  notice  of  cnaritable  trusts  {A,  G.  v.  Chrisfs  Hospital,  3  M.  &  K.  with  notice  of 
344;  see  -4.  G,  v.  Bristol,  2  Jac.  &  W.  321;  A.  G.  v.  Poulden,  8  Sim.  charitable 
472).    It  seems  now  that  time  will  commence  to  run  in  his  favour  from  trusts, 
the  date  of  the  conveyance  {A.  G,  v.  Magdalen  College,  6  H.  L.  C.  189; 
see  ^.  G^.  V.  Flint,  4  Hare,  147;  A.  G,  v.  Davis,  18  W.  R.  1132). 

As  to  the  length  of  time  during  which  an  account  of  rents  wiU  be 
directed  in  the  case  of  trustees  for  (3iarities,  see  the  note  to  sect.  42,  post. 
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8  Ae  4  Will.  4,      The  principle  of  soct.  25  has  now  been  extended  to  personal  estate  by 
0.  27, 1.  W.     Jud.  Act,   1873,  s.  25,  subs.  2,  pwty  p.  234  (See  Banner  v.  BerHdge,  18 

J„d.  Act.         ^-  !>•  262). 

1873,8.25(2).  

Fi*a%id, 
In  oases  of  26.  In  every  case  of  a  concealed  fraud  the  right  of  any  person 

tome^shaU  run  ^^  ^ring  a  snit  in  equity  for  the  recovery  of  any  land  or  rent  of 
whilst  the        which  ne,  or  any  person  through  whom  he  claims,  may  have 
fraud  remains  been  deprived  by  such  fraud,  shall  be  deemed  to  have  first 
concealed.        accrued  at  and  not  before  the  time  at  which  such  fraud  shall,  or, 
with  reasonable  diligence,  might  have  been  first  known  or  dis- 
covered :  provided  that  nothing  in  this  clause  contained  shall 
enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for 
the  recovery  of  such  lands  or  rents,  or  for  setting  aside  any  con- 
veyance of  such  lands  or  rents,  on  account  of  fraud  against  any 
bond  fide  purchaser  for  valuable   consideration,  who  has  not 
assisted  in  the  commission  of  such  fraud,  and  who  at  the  time 
that  he  made  the  purchase  did  not  know  and  had  no  reason  to 
believe  that  any  such  fraud  had  been  committed  (r). 

Pleading  con-       (r)  Before  the  Jud.  Acts,  it  was  held  that  an  ejectment  bill  might  pro- 
oealed  fraud,    perljr  be  filed  in  a  court  of  equity  on  the  ground  of  fraud  under  this 
section  (Chetham  v.  Hoarey  9  Eq.  571) ;  but  that  a  case  of  concealed  fraud 
could  not  be  set  up  on  petition  {Exp.  Breachy  12  W.  E.  769). 

Since  the  Jud.  Acts,  it  has  been  held  that  concealed  fraud  must  be 
pleaded  with  the  utmost  particularity  {RiddellY,  Strathmore,  3  Times  Rep. 
329;  LawranccY,  Norreya,  15  App.  Cas.  210).  The  circumstances  alleged 
must  lead  to  the  reasonable  inference  that  fraud  was  the  cause  of  the  de- 
privation, and  exclude  other  possible  causes  {Laivrance  y,  Norret/a,  sup.) 
On  the  argument  of  a  demurrer  put  in  to  a  bill  raising  a  case  of  concealca 
fraud,  JameSy  L.  J.,  said  that  the  court  had  then  nothing  to  do  with  the 
probability  or  improbability  of  the  plainti£f*s  ultimate  success  at  the  hear- 
ing (T  an«  T.  Vane,  8  Ch.  395) ;  and  see  the  same  point  discussed  on  an 
application  to  strike  out  under  Ord.  25,  r.  4,  Boaley  v.  Holder  (54  L.  T. 
298).  On  the  whole  materials  before  it,  the  court  struck  out  as  vexatious 
a  claim  raising  concealed  fraud  {Lawrance  v.  Norreyiy  39  Ch.  Div.  213 ; 
.  15  App.  Cas.  210). 

What  is  con-  Mere  ignorance  does  not  prevent  the  operation  of  the  statute  {Daw- 
^W  ^i  ^^^  ^-  Pearhyny  6  Ch.  Div.  324).  Thus  it  was  held  that  the  occupation 
B«jti™  of  an  underground  cellar  without  the  knowledge  of  the  owner  of  the 

m^M  ^  J  Jcr\  surface  was  not  a  case  of  concealed  fraud  within  this  section  (Rains  v. 

JUl  C^y\CCAMiAYm  Buxton,  14  Ch.  D.  537).     This  section  does  not  mean  the  case  of  a  party 
yvUt4^  ^  /viUti  VK    ®^^rin&  wrongfully  into  possession,  but  it  applies  to  a  case  of  designed 
U^  j|#^,l/7  fraud,  by  whicn  a  party,  Knowing  the  rightful  owner,  conceals  the  cir- 
^  IVKdU/CmH^  *^  rtu-  cumstances  giving  the  right,  and  who  by  means  of  such  concealment  is 
I  I    ^  AfT.w  fii%  l£i   enabled  to  enter  and  hold  (Petre  v.  Petre,  1  Drew.  397 :  see  Dean  v.  Thwaite. 

(»«Aa4^  J^»T"^  21  Beav.  621). 

iCiduU-  ^4^iMullUA*-  An  allegation  that,  with  a  view  to  deprive  the  true  owner  of  his  right, 

ii         0  t^iurvw  £u  r&    ^^  person  in  possession  conspired  with  his  solicitors  to  destroy  the  deeds, 

j^;^^uj»|^  U7UWV      W«<ia^^^  ^  sufficient  allegation  of  concealed  fraud  within  this  section  (Xaw;- 

5=yv\2  )11f  (uUivvv .     ^^^<^  Y.NorrevSy  39  Ch.  D.  224  ;  see  15  App.  Cas.  213).     As  to  whether 

K   » /» /ifl         /^♦V\  preventing  inprmation  as  to  the  title  from  reaching  the  true  owner  would 

ryrrmuMf^  V^n^         amount  to   concealed  fraud,  see  39  Ch.  Div.  228;    15  App.  Cas.  215. 

mm>^i  /n     ..f.  Bringing  up  an  eldest  son  in  the  belief  that  he  was  a  younger  son  was 

^11 . Tu.lN  •  llfL  *.       held  to  DO  a  case  of  concealed  fraud  within  this  section  ( Vane  v.  Vane,  8 

•"*  Ch.  383^.    The  procuring  instruments  of  conveyance  and'  devise  to  bo 

executed  by  a  person  of  unsound  mind  is  a  fraud  within  this  section 
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{Lems  T.  Thomas^  3  Hare,  26;  as  to  a  conyeyance  by  a  lunatic,  see  Price  S  Ae  4  Will.  4, 

T.  BmHmgion\  3  Mac.  &  Q.  486).   But  a  suit  cannot  be  maintained  in  ec^uity,    o*  ^7,  i.  86. 

to  set  aside  a  compromise  of  an  action  to  recoyer  large  estates  made  eighty 

years  before,  upon  the  ground  that  the  compromise  was  a  fraud  upon  the 

plaintiff  in  tJie  action,  and  that  he  was  a  man  of  such  dull  intellect  (actual 

lunacy  not  being  proved)  that,  though  cognizant  of  all  the  facts,  it  was 

neces^LTily  a  concealed  fraud  as  to  him  (Manby  y.  Beivicke^  3  Kay  &  J. 

342).     In*  1825,  A.,  on  his  insolyency,  omitted  from  his  schedule  (which 

he  yerified  on  oath)  an  estate  to  which  he  was  entitled.    In  1853,  hi:3 

assignee  filed  a  bill  against  the  assignees  under  a  subsequent  bankruptcy 

and  others  for  the  recoverjr  of  the  property.     It  was  held,  that  there  had 

been  a  concealed  fraud  within  thiS  section  (^Sturgis  y.  Morse,  24  Beay. 

541).     This  decision  was  affirmed  on  grounds  mdependent  of  the  question 

of  conoealed  fraud  (3  De  G.  &  J.  1). 

As  to  what  constitutes  reasonable  diligence  in  the  discovery  of  conoealed  Reasoxiable 
fraud,  see  Chetham  v.  Hoare  (9  Eq.  671);  and  the  judgment  of  Malitis,  diligence. 
V.-C,  Vane  y.  Vane  (8  Ch.  390,  n.) ;  Willia  y.  Howe  (43  L.  T.  375). 

A  purchaser  for  value  is  not  entitled  to  the  protection  of  this  pro-  F^viaoasto 
yiso,  if  his  agent  who  negotiated  the  purchase  had  in  the  course  of  the  bondjide 
transaction  actual  knowledse  of  the  fraud,  or  had  reason  to  believe  that  pu^)ha8er8. 
a  fraud  had  been  committed  ( Vane  v.  Vane,  8  Ch.  383). 

In  a  C€i8e  which  arose  before  this  statute,  circumstances  of  a  fraudulent 
nature  relating  to  a  sale  were  not  discovered  until  thirty-seven  years  after 
the  date  of  the  conveyance,  and  it  was  held  that  they  furnished  an  answer 
to  the  objection  arising  upon  the  length  of  time  during  which  the  trans- 
action hsul  remained  unimpeached.  It  was  said  that  it  is  the  duty  of  the 
court,  when  transactions  of  long  standing  are  brought  before  it,  most 
anxiously  to  weigh  all  the  circumstances  of  the  case,  and  to  consider  what 
evidence  there  may  have  been,  which  from  lapse  of  time  may  be  lost.  But 
beyond  this,  in  cases  of  fraud,  time  has  no  effect  {Charter  v.  Trevelyan^  11 
CI.  &  Fin.  740). 

Though  courts  of  equity  will  interpose  in  order  to  prevent  those  mis-  "When  time 
chiefs  -svhich  would  probably  result  from  persons  being  allowed  at  any  bars  in  cases 
distance  of  time  to  disturb  the  possession  of  another,  or  to  bring  forward  of  fraud, 
stale  demands;  yet  as  its  interference  proceeds  upon  principles  of  con- 
science, it  will  not  encourage  nor  in  any  manner  protect  the  abuse  of  con- 
fidence, and  therefore  no  length  of  time  will  bar  a  fraud  (1  Fonbl.  Eq. 
331 ;  Cotter  ill  v.  Purchase,  Forrest,  61 ;  Aldeti  v.  Gregory,  2  Eden,  E.  230 ; 
Whalley  v.  Whalley,  1  Mer.  436;  5.  C,  3  Bligh,  1 ;  as  to  length  of  time 
being  no  bar  in  cases  of  fraud,  see  also  Deloraine  v.  Brrnvne,  3  Bro.  C.  C. 
633;  Smith  v.  Clay,  lb.  639,  n. ;  Hercy  v.  Dinwoody,  4  Bro.  C.  C.  258 ;  2 
Ves.  jun.  87  ;  Yaie  v.  Moseley,  6  Ves.  480 ;  Moth  v.  Atwood,  5  Ves.  845  ; 
Purcell  y.  Macnamara,  14  Ves.  91 ;  Beckford  v.  Wade,  17  Ves.  87  ;  Hovenden 
v.  Annesley,  2  Sch.  &  Lef.  607,  630 ;  Moore  v.  Blake,  1  Ball  &  B.  62 ;  Med- 
licoU  V.  G'Donnell,  lb.  156;  Gould  v.  Okenden,  4  Br.  P.  C.  198,  Toml. 
ed. ;  Morse  v.  Royal,  12  Ves.  355 ;  Pickering  v.  Lord  Stamford,  2  Ves.  jun. 
272;  Byrne  v.  Frere,  2  MoUoy,  VIQ;  Hatch  v.  Hatch,  9  Ves.  292).  An 
agreement  on  settlement  of  family  disputes,  where  one  party  had  been 
gmlty  of  gross  fraud  and  concealment  of  the  rights  of  the  other,  was  set 
aside  after  a  great  length  of  time  {Gordon  v.  Gordon,  3  Swanst.  400).  As 
to  fraud  in  the  case  of  levying  fines,  see  Langley  v.  Fisher  (9  Beav.  90). 

A  court  of  equity  refused  to  impeach  a  transaction  on  the  ground  of 
fraud,  where  the  fact  of  the  alleged  fraud  had  been  within  the  knowledge 
of  the  party  many  years ;  but  held  that  every  new  right  of  action  in 
equity  which  accrued  to  the  party  must  be  acted  on  at  the  utmost  within 
twenty  years,  except  in  the  case  of  a  trustee  whose  possession  was  con- 
ostent  with  the  title  of  the  claimant  {Hovenden  v.  Annesley,  2  Sch.  &  Lef. 
637 ;  see  Redgrave  v.  Hurd,  20  Ch.  D.  13).  Where  a  party  is  to  be  con- 
stituted a  trustee,  by  the  decree  of  a  court  of  equity,  founded  on  fraud  or 
the  like,  his  possession  is  adverse,  and  the  Statute  of  Limitations  will  run 
from  the  time  the  circumstances  of  the  fraud  were  discovered  (2  Sch.  & 
Lef.  633;  2  Ball  &  B.  129;  Brooksbank  v.  Smith,  2  Y.  &  Coll.  58 ;  Blen- 


166  Limitation  of  Actions  and  Suits. 

S  Ae  4  Will.  4,  nerhasset  v.  Day,  2  Ball  &  B.  118).    But  a  party  who  had  received  money 
0.  27, 1.  86.     under  a  misapprehension  of  his  rights  was  held  not  bound  by  it,  as  in 
the  case  of  a  contract  for  a  disputed  title,  or  the  compromise  of  a  litigated 
right  {lb,  128). 

See  further  the  note  as  to  Courts  of  Equity  and  the  Statutes  of  Limita- 
tion, post,  pp.  232  et  $€q. 


Acquiescence. 
Saying  i^e  27.  Provided  always,  and  be  it  further  enacted,  that  nothing 

^^^iS^^^^Sie^  ^  ^^  ^  contained  shall  be  deemed  to  interfere  with  any  rule 
groDndof  Or  jurisdiction  of  courts  of  equity  in  refusing  relief,  on  the 
aoqmesoenoe  ground  of  acquiescence  or  otherwise,  to  any  person  whose  right 
OP  otherwise.    ^  bring  a  suit  may  not  be  barred  by  virtue  of  this  act  («). 

Aoqmesoenoe  («)  If  &  party,  having  a  right,  stands  bv  and  sees  another  dealing  with 
the  property  in  a  manner  inconsistent  with  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot  afterwards  complain.  That 
is  the  proper  sense  of  the  word  acquiescence  {Leeds  v.  Amherst,  2  Phil. 
123).  It  msLy  be  defined  as  *' quiescence  under  such  circumstances  as 
that  assent  may  be  reasonably  inferred  from  it"  {DeBusschev.  Alt,  8 
Ch.  Diy.  314).  Every  presumption  that  can  be  fairly  made  will  be  raised 
against  a  stale  demand.  It  may  arise  from  the  acts  of  the  parties,  or  the 
very  forbearance  to  make  the  demand  affords  a  presumption  either  that 
the  claimant  is  conscious  it  is  satisfied,  or  intended  to  relinquish  it 
{Pickering  v.  Stamford,  2  Ves.  jun.  280).  Parties,  however,  cannot  be 
imports  know-  said  to  acquiesce  in  the  claims  of  others  unless  they  are  fully  cogoizant  of 
ledge.  their  right  to  dispute  them  {Marker  v.  Marker,  9  Hare,  16).     And  the 

doctrine  does  not  apply  where  there  is  a  common  mistake  (2  Mer.  362), 
"Where  executors  took  upon  themselves  to  distribute  the  personal  property 
of  a  testator,  in  thirds,  without  consulting  a  legatee,  and  the  shares  were 
paid  without  her  authority,  upon  her  supposition  that  their  construction 
of  the  will  was  right,  it  was  held  that  the  legatee  was  not  precluded  from 
relief  on  the  discovery  of  the  mistake  of  the  executors  {Newton  v.  Ayscough, 
19  Ves.  539 ;  Brookshank  v.  Smith,  2  Y.  &  C.  69 ;  see  Knatchhull  v.  Fearn- 
head,  3  M.  &  C.  122). 
Aoquiescenee  Acauiescence  for  nearly  fifty  years  in  a  mortgage  transaction,  liable  to 
generally.  have  been  impeached,  was  held  a  bar  to  relief  {Hicks  v.  Cooke,  4  Dow.  17). 
Long  acquiescence  by  a  party  acquainted  with  the  facts  is  a  bar  to 
equitable  relief  for  setting  aside  a  lease,  upon  the  ^oimd  of  fraud  or  mis- 
take {Selsey  y.  Rhodes,  1  Bligh,  N.  S.  1).  An  heur-at-law  has  also  been 
held  not  entitled  to  an  issue  devisavit  vel  nx>n  after  twenty  years*  acquies- 
cence in  his  ancestor's  will  {Tticker  v.  Sanger,  M*Clel.  424 ;  13  Price,  119). 
An  acquiescence  of  twenty-three  years,  with  a  knowledge  of  the  will,  is  a 
good  bar  to  a  claim  by  a  residuary  legatee  against  an  executor  for  an 
account,  on  the  ground  of  neglect  or  mideasance,  and  that  independently 
of  the  stat.  3  &  4  Will.  4,  c.  27  {Portlock  v.  Gardner,  11  L.  J.  Ch. 
313).  A  wife  was  held  to  be  boomd  by  the  declaration  of  her  husband 
alone  of  the  uses  of  a  fine  levied  of  her  lands  after  having  acquiesced 
fifteen  years  from  his  death  {Sxvanton  v.  Raven,  3  Atk.  105).  Where  the 
shareholders  of  a  canal  had  acquiesced  for  forty-seven  years  in  an  agree- 
ment for  letting  tolls  not  warranted  by  an  act  of  parliament,  it  was  held, 
that  it  was  not  competent  for  the  shareholders  to  unpeach  such  agpreement 
in  respect  of  the  piiblic  interest  {Gray  v.  Chaplin,  2  Russ.  126).  Acqui- 
escence will  not  be  held  to  have  taken  place,  so  long  as  the  same 
circumstances  of  undue  influence  on  one  side,  and  distress  on  l^e  other, 
in  which  the  oppression  commenced,  continue  to  operate  {Purcell  v.  Jtfac- 
namara,  14  Ves.  106, 121, 122).  A  claim  by  mortgagees  to  make  legatees 
refund  was  barred  after  twenty  years  by  acquiescence  {Blake  v.  Gale,  32 
Ch.  Div.  571). 
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Length  of  time,  nrhen  it  does  not  operate  ae  a  statutory  or  positiTe  bar,  S  Ae  4  Will.  4, 
operate  simply  as  eyidenoe  of  acquiescence.    A  bar  by  length  of  time  and    o-  87,  i.  87. 

by  acquiescence  are  said  not  to  be  two  distinct  propositions.    They  con-  T 1 

stitute  one  pro]>osition,  and  that  proposition,  when  applied  to  a  question  ^cy^^^cence 
of  a  breach  of  trust,  is,  that  the  cestui  qw  trust  assented  to  the  breach  of  lpu«t***^  ^ 
trust.  A  cestui  que  trust,  whose  interest  is  reversionary,  is  not  bound  to 
assert  his  title  until  it  comes  into  possession,  but  the  mere  circumstance 
that  he  is  not  bound  to  assert  his  title  does  not  bear  upon  the  question  of 
his  assent  to  a  breach  of  trust.  He  is  not  less  capable  of  giving  such 
assent  when  his  interest  is  in  reversion  than  when  it  is  in  possession. 
But  where  the  trust  is  definite  and  dear,  it  seems  that  a  breach  of  trust 
will  not  be  held  to  have  been  sanctioned  or  concurred  in  by  the  mere 
knowledge  and  non-interference  on  the  part  of  the  cestui  que  trust  before 
his  interest  has  come  into  possession  {Per  Turner,  L.  J.,  Life  Association 
V.  Siddal,  3  D.  P.  &  J.  72,  74 ;  see  Broion  v.  Cross,  14  Beav.  105 ;  March 
V.  Btuseil,  3  M.  &  C.  31).  Acquiescence  imports  knowledge,  for  a  man 
cannot  be  said  to  have  acquiesced  in  what  he  did  not  know;  and  in 
cases  involving  a  breach  of  trust,  acquiescence  imports  full  knowledge. 
It  is  a  settled  rule  that  a  cestui  que  trust  cannot  be  bound  bv  acquiescence, 
unless  he  has  been  fully  informed  of  his  rights,  and  of  all  the  material 
facts  and  circumstances  of  the  case  {Per  Turner,  L.  J.,  Life  Association  v. 
Siddal^  9up,)  A  cestui  que  trust  who,  knowing  that  his  trustee  has  com- 
mitted a  brcNEU^  of  trust,  obtains  from  him  part  only  of  that  to  which  he 
is  entitled,  does  not  thereby  waive  his  claim  to  further  relief,  unless  such 
an  intention  can  be  clearly  inferred  from  the  surrounding  circumstances 
{Be  Cross,  Harston  v.  Tenison,  20  Ch.  Div.  122). 

In  the  case  of  a  trustee's  purchasing  the  trust  propertv,  the  question  of 
acquiescence  cannot  arise  until  it  is  ascertained  that  the  cestui  que  trust 
knew  that  his  trustee  had  become  the  purchaser  {Randall  v.  Errington,  10 
Yes.  427,  428;  Morse  v.  lioyal,  12  Ves.  335).  liord  it'Won  said,  **  It  is 
established  by  all  the  cases,  tiiat  if  the  cestui  que  trust  joins  with  the 
trustees  in  that  which  is  a  breach  of  trust,  knowing  the  circumstances, 
such  a  cestui  que  trust  can  never  complain  of  such  a  breach  of  trust, 
and  either  concurrence  in  the  act,  or  acquiescence  without  original  con- 
currence, will  release  the  trustees ;  but  that  is  only  a  general  rule,  and 
the  court  must  inquire  into  the  circumstances  which  mduced  concurrence 
or  acquiescence ;  recollecting,  in  the  conduct  of  that  inquiry,  how  im- 
portant it  is  on  the  One  hand  to  secure  the  propert]^  of  the  cestui  que  trust, 
and  on  the  other  no!  to  deter  men  from  undertaking  trusts  "  ( Walker  v. 
Symonds,  3  Swanst.  64).  All  cestuis  que  trusts,  who  (being  of  age  and 
under  no  incapacity)  have  had  full  information  of  the  conduct  of  their 
tinstees,  which  was  liable  to  objection,  and  openly  or  tacitlv  acquiesced 
in  it  daring  a  considerable  time,  are  held  to  nave  authorizea  or  adopted 
such  conduct,  and  precluded  themselves  from  all  remedy  in  that  respect 
(BrieeY,  Stokes,  11  Yes.  319;  Ryder T.Bickerton,  3  Swanst.  83,  n. ;  Underwood 
V.  Stevens,  1  Mer.  712;  Trafford  v.  Boehm,  3  Atk.  444).  See  further,  as 
to  acqtiiescence  in  breaches  of  trust,  Lewin  on  Trusts,  1054  et  seq*, 
9th  ed. 

"  Where  there  is  a  Statute  of  Limitations  the  objection  of  simple  laches  Laches, 
does  not  apply  until  tiie  expiration  of  the  time  allowed  by  the  statute. 
But  acquiescence  is  a  different  thing,  it  means  more  than  laches.  ^  If  a 
party  who  coiQd  object  lies  by,  and  Knowingly  permits  another  to  incur 
an  expense  in  doing  an  act  under  a  belief  that  it  would  not  be  objected 
to,  and  so  a  kind  of  permission  may  be  said  to  be  given  to  another  to 
alter  his  condition,  he  may  be  said  to  accjuiesce  :  but  the  fact  of  simply 
neglecting  to  enforce  a  claim  for  the  period  which  the  law  permits  delay 
without  losing  right,  I  conceive  cannot  be  any  equitable  bar  "  {Archhold 
T.  Scully,  9  H.  L.  C.  383).  A  testator  bequeathed  to  his  widow  a  pecuniary 
legacy  and  a  life  annuity.  She  survived  him  twenty-eight  years,  and 
alter  her  death  her  executrix  filed  a  bill  for  their  recovery.  No  explana- 
tion was  given  of  the  circumstances,  and  no  proof  of  any  intermediate 
payment.    The  bill  was  dismissed  on  the  ground  of  great  laches  {Pat* 
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Zk^  Wm.  4,  iiaan  v.  Hawke&worth,  10  Beav.  373).  See  SibhertJig  y.  BaJcarras  (3  De  G. 
0.  27,  ■.  27.  &  Sm.  737),  where  the  court  refused  to  entertain  a  suit  for  setting  aside 
the  sale  of  a  reversionary  interest  after  the  lapse  of  seyeral  years ;  and 
see  Spackman  y.  Evans  (L,  B.  3  H.  L,  220).  where  it  would  be  prac- 
tically unjust  to  give  a  remedy,  either  because  the  party  has,  by  his 
conduct,  done  that  which  might  fairly  be  regarded  as  equivalent  to  a 
waiver  of  it,  or  where  by  his  conduct  and  neglect  he  has,  though  perhaps 
not  waiving  tiiat  remedy,  yet  put  the  other  party  in  a  situation  in 
which  it  would  not  be  reasonable  to  place  him  if  the  remedy  were  after- 
wards to  be  asserted,  in  either  of  these  cases,  lapse  of  time  and  delay  are 
most  material.  But  in  every  case,  if  an  argument  against  relief,  which 
otherwise  would  be  iust,  is  founded  upon  mere  delay,  that  delajr  of  course 
not  amounting  to  a  bar  by  any  Statute  of  Limitations,  the  validity  of  that 
defence  must  be  tried  upon  principles  substantially  equitable.  Two 
circumstances,  always  important  in  such  cases  are,  the  length  of  the 
delay  and  the  nature  of  the  acts  done  during  the  interval,  which  might 
affect  either  party  and  cause  a  balance  of  justice  or  injustice  in  takmg 
the  one  course  or  the  other,  so  far  as  relates  to  the  remedy  {'Lindsay 
Petroleum  Co.  y.  Hurd^  L.  R.  5  P.  0.  239;  adopted  by  Keketvichy  J., 
Allcard  v.  Skinner,  36  Ch.  D.  163). 

In  the  case  of  legal  right,  courts  of  equity  will  not  refuse  relief  on 
ground  of  delay,  imless  sumcient  to  create  stetutery  har  {Three  Towns*  Co, 
v.  Maddever,  27  Ch.  Div.  623 ;  -Be  Baker,  Collins  v.  Rhodes,  20  Ch.  Diy. 
230).  So  in  the  case  of  an  injunction  to  aid  a  legal  right  {FuUwood  y. 
Full  woody  9  Ch.  D.  176). 

See  further  the  note  as  te  Courts  of  Equity  and  the  Statutes  of  Limita- 
tion, post,  pp.  232  et  seq, 

7.  Limitation  of  Time  between  Mofigagor  and  Mortgagee. 

Time  of  Limitation  fixed — Twenty  Tears. 

^^bMTw^at^  28.  When  a  mortgagee  shall  have  obtained  the  posflession  or 
the  end  of  receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent, 
twenty  years  comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claim* 
whCTi*the*™^^  ing  through  him,  shaU  not  bring  a  suit  to  redeem  the  mortgage 
mortgagee  but  within  twenty  years  next  after  the  time  at  which  the  mort- 
took  posses-  gagee  obtained  such  possession  or  receipt,  unless  in  the  mean- 
thTiast  "^  ivDCLQ  an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his 
written  ac-  right  of  redemption  shall  have  been  given  to  the  mortgagor,  or 
knowledg-  Bome  person  claiming  his  estate,  or  to  the  agent  of  such  mort- 
™^^  '  gagor  or  person,  in  writing  signed  by  the  mortgagee  or  the  per- 

son claiming  through  him  ;  and  in  such  case  no  such  suit  shall 
be  brought  but  within  twenty  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if 
more  than  one,  was  given ;  and  when  there  shall  be  more  than 
one  mortgagor,  or  more  than  one  person  claiming  through  the 
mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  any 
of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as 
efFeotual  as  ii  the  same  had  been  given  to  all  such  mortgagors 
or  persons ;  but  where  there  shall  be  more  than  one  mortgagee, 
or  more  than  one  person  claiming  the  estate  or  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledgment,  signed  by  one 
or  more  of  such  mortgagees  or  persons,  shall  be  effectual  only 
as  against  the  party  or  parties  signing  as  aforesaid,  and  the 
person  or  persons  claiming  any  part  of  the  mortgsige-money.or 
land  or  rent  by,  from  or  under  him  or  them,  and  any  person  or 
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persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  *  *^^*^*» 
take  effect  after  or  in  defeasance  of  his  or  their  estate  or  estates,    ^'     *  '* 
interest  or  interests,  and  Bhall  not  operate  to  give  to  the  mortr 
gagor  or  mortgagors  a  ri^ht  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent;   and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall  have  given  such  acknow- 
ledgment, shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein, 
and  not  to  any  ascertained  part  of  the  mortgaged*  money,  the  *JLego  mort- 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  ^^' 
divided  part  of  the  land  or  rent  on  payment,  with  interest,  of 
the  part  of  the  mortgage-money  which  shall  bear  the  same 
proportion  to  the  whole  of  the  mortgage-money  as  the  value  of 
such  divided  part  of  the  land  or  rent  ^all  bear  to  the  value  of 
the  whole  of  the  land  or  rent  comprised  in  the  mortgage  (t). 

U)  Doubts  were  entertained  whether  a  mortgagee,  who  was  not  proved 
to  nave  been  in  possession  or  receipt  of  the  profits  within  twenty  years, 
and  to  whom  no  acknowledgment  in  writing  had  been  given  accordmg  to 
the  14th  section  {ante,  p.  138),  was  not  barx^dd  of  his  ejectment  by  the  2nd 
and  3rd  sections,  inasmuch  as  the  mortgagee's  right  had  accrued  more 
than  twenty  vears  previously  {Doe  v.  Williams y  6  Ad.  &  Ell.  291).  These 
doubts  have  been  removed  by  the  following  enactment. 


By  statute  7  Will.  4  &  1  Vict.  o.  28,  reciting  that,  "doubts  7  Will.  4  &  i 
have  been  entertained  as  to  the  effect  of  a  certain  act  of  par-  ^^^^'-  °*  ^S- 
Hament  made  in  the  third  and  fourth  years  of  his  late  Majesty  ^^^^^f^ 
TTing  William  the  Fourth,  intituled  *  An  Act  for  the  Limita-  within  the 
tion  of  Actions  and  Suits  relating  to  Heal  Property,  and  for  defioitionin 
simplifying  the  Eemedies  for  trying  the  Rights  thereto,'  so  ^  ^^  Y^'  *' 
far  as  the  same  relates  to  mortgages ;  and  it  is  expedient  that  may  bring 
such  doubts  should  be  removed:     it  is  declared  and  enacted,  actions  to 
"  that  it  shall  and  may  be  lawful  for  any  person  entitled  to  or  ^^i^t^^  ty 
claiming  under  any  mortgage  of  land,  being  land  within  the  years  after 
definition  contained  in  the  first  section  of  the  said  act  to  make  last  payment 
an  entry  or  bring  an  action  at  law  or  suit  in  equity  to  recover  ^J  St^st!^ 
such  land  at  any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  twenty  years  may  have 
elapsed  sruce  the  time  at  which  the  right  to  make  such  entry  or 
faring  such  action  or  suit  in  equity  shall  have  first  accrued,  any 
thing  in  the  said  act  notwithstanding." 

Prom  the  1st  January,  1879,  sect.  7  of  37  &  38  Vict.  c.  67  (given  at  37  &  38  Vict. 
length,  poit,  p.  197),  has,  by  sect.  9  of  the  same  act,  been  substituted  for  c.  67. 
sect  28  of  3  &  4  Will.  4,  c.  27.    Sect.  7  of  37  &  38  Vict.  c.  57,  fixes  the 
period  of  lunitation  for  bringing  an  action  for  redemption  at  twelve 
years,  but  in  other  respects  is  substantially  similar  to  3  &  4  Will.  4,  c.  27, 
8. 28.    The  following  note  has  reference  to  3  &  4  Will.  4,  o.  27,  s.  28. 

A  trust  for  sale  of  land  by  way  of  security  for  monev  lent  was  a  mort-  oases  as  to 
gage  within  sect.  28  (Locking  y.  Parker,  8  Ch.  30).    After  the  statutory  xobtoaqob's 
period  the  mortgagors  rights  are  barred,  not  only  in  the  land  but  also  in  bights  ttndxb 
m  poiehase-money,  whether  such  money  arise  under  such  a  truigt  for  bsoi.  28. 


160 


Limilation  of  Actions  and  Suits. 


8  a?  4  wm.  4, 

t.  27,  I.  28. 

PoBsessioxi  of 
mortgagee. 


Acknowledg- 
ments. 


Acknowledg- 
ment must  be 
made  to  the 
mortgagor  or 
his  agent. 


sale  {Re  Alisoiiy  Johnsmi  v.  Mounsey,  11  Ch.  Div.  284),  or  tinder  an  ordinary 
power  of  sale  [Chapman  v.  Corpty  41  L.  T.  22). 

A  mortgagee  in  possession  of  part  of  tho  land  comprised  in  the  mortgage 
could,  under  this  section,  acquire  title  to  such  part,  although  the  remaining 
part  is  in  possession  of  the  mortgagor  {Kinsman  y.  Jiotise^  17  Ch.  D.  104). 
The  rule  before  thiB  statute  was  different  {Bakestraw  v.  Brnyer^  Moseley, 
189). 

A  husband  separated  from  his  wife,  becoming  mortgagee  in  possession 
of  her  separate  estate  for  twenty  years,  cannot  set  up  tne  statute  {Booth 
V.  Purser,  1  Ir.  Eq.  R.  33).  A  solicitor  who  pays  off  a  mortgage  debt  due 
from  client  must  be  taken  to  act  as  the  agent  of  the  client,  and  if  he 
receive  the  rents  of  the  mortgaged  property  the  possession  is  that  of  the 
client,  and  time  will  not  run  against  tno  client  ( Ward  v.  Cartlar,  1  Eq. 
29).  A  mortgagee  in  possession  for  six  years,  without  making  any 
acknowledgment  of  the  mortgagor's  title,  then  purchased  the  interest  of 
the  tenant  for  life  of  the  equity  of  redemption,  and  continued  in  possession 
for  twenty  years  lon^r.  It  was  held,  that  such  possession  was  not 
adverse  during  the  existence  of  the  life  estate,  and  this  section  was  not  a 
bar  to  any  suit  for  redemption  {Hyde  v.  Dallaway,  2  Hare,  528 ;  Baffety  v. 
King,  1  Keen,  601). 

'*  I  am  disposed  to  think  that  the  statute  cannot  apply  so  as  to  make 
the  mere  possession  by  the  mortgagee  for  twenty  years  without  acknow- 
ledgment a  bar  to  redemption,  where  the  original  contract  is  in  terms 
that  the  mortgagor  may  riedeem  at  any  time  during  a  period  extending 
beyond  the  twenty  years"  {Per  Lord  Cranworth,  Alderson  v.  -White,  2 
De  G.  &  J.  109). 

"Where  a  man  by  his  will  creates  particular  estates  and  remainders  and 
then  mortgages  his  estate,  of  course  he  and  his  devisees  have  only  in 
common  the  period  of  time  to  claim  against  the  mortgagee  in  possession, 
and  the  will  cannotgive  to  tho  devisees  successive  rights  (Broinie  v.  Bishop 
of  Cork,  1  Dru.  &  Wal.  700 ;  Sugd.  R.  P.  Stat.  38  ;  see  Baffety  v.  King,  1 
Keen,  601). 

A  mortgagee  who  holds  property  in  pledge  is  responsible  for  it  in  its 
integrity.  Therefore,  where  a  mortgagee  of  lands  allowed  the  owners  of 
adjacent  coal  mines  to  enter  and  work  a  mine  for  the  purpose  of  exploring, 
which  they  did,  and  sold  tho  coals,  an  accoimt  was  directed  against  them 
all  for  the  benefit  of  the  mortgagor  upon  a  bill  to  redeem,  and  the  statute 
was  held  not  to  apply  to  a  case  of  this  kind,  as  between  mortgagor  and 
mortgagee  {Hood  v.  Easton,  2  Oiff.  692). 

For  acknowledgments  of  the  mortgage  title  imder  the  old  law,  see  Hodle 
V.  Healey,  6  Madd.  181 ;  Price  v.  Copner,  1  S.  &  S.  347.  In  a  case  under 
the  law  before  this  statute  an  acknowledgment  of  the  mortgagor's  title 
made  by  the  mortgagee  after  the  expiration  of  the  statutory  period, 
revived  the  equity  of  redemption  {Pendleton  v.  Booth,  1  D.  F.  &  J.  81). 
A  similar  decision  was  given  in  one  case  under  this  statute  ( Stansfield  v. 
Hobson,  1  D.  M.  &  G.  620).  But  this  seems  inconsistent  with  sect.  34, 
post  (See  Brojisington  v,  Llewellyn,  27  L.  J.  Ex.  297,  there  quoted ;  Darb. 
&  Bos.  Stat.  Lim.  364) ;  and  has  been  doubted  {Marktuick  v.  Hardingham, 
15  Ch.  Div.  339). 

The  section  has  been  held  to  operate  retrospectively  as  to  acknowledg- 
ments {Batchelor  v.  Middleton,  6  Hare,  75).  An  acknowledgment  by  the 
mortgagee  (in  writing  signed  by  himself)  of  his  mortgage  title  to  a  third 
person  is  not  suflBcient  {Batchelor  v.  Middleton,  6  Hare,  83,  84 ;  Markwick 
V.  Hardingham^  15  Ch.  Div.  339),  When  a  mortgagor  became  bankrupt 
a  letter  written  to  him  subsequently  did  not  operate  as  an  acknowledg- 
ment either  of  his  title  or  that  of  the  assignee  to  the  equity  of  redemption 
{Markwick  v.  Hardingham,  sup.)  Where  a  mortgagee  in  possession  con- 
veyed the  land  to  a  purchaser,  subject  expressly  to  the  equity  of  redemp- 
tion of  the  mortgagor,  it  was  held,  that  the  deed  was  not  such  an  acknow- 
ledgment of  the  mortgagor's  title  as  to  make  the  estate  redeemable  {Lucas 
T.  Denison,  13  Sim.  584).  A  mortgagee  in  possession  of  lands  at  Hendred, 
having  received  from  the  grandfather  of  the  infant  heir  of  the  mortgagor 
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a  letter,  the  contents  of  which  did  not  appear,  wrote  in  answer  as  follows : —  8  Ae  4  Will.  4, 
"  Conoeming  the  business  at  Hendred,  which  you  know  nearly  as  well  as    o.  27,  ■.  28. 

myself,  as  there  has  been  nothing  kept  from  you,  which  I  am  veiy  willing  " 

to  settle  if  your  granddaughter  is  of  age,  I  never  told  you  any  otherwise, 
as  I  haye  been  informed  she  is  the  heiress  of  what  there  is.  The  difference 
is  not  worth  much.  I  shall  hear  from  your  granddaughter  about  the 
business."  It  was  held,  that  the  letter  was  an  acknowledgment  of  the 
heir's  ri^ht  to  redeem  the  mortgage,  and  that  when  she  came  of  age  she 
was  entitled  to  consider  her  grandfather  as  haying  acted  as  her  agent 
{Trulock  y.  Bobey^  12  Sim.  402).  It  was  said  that  it  was  not  necessary,  to  Who  is  ag«nt. 
make  a  person  an  agent  to  receiye  an  acknowledgment,  that  he  should 
haye  at  the  time  an  actual  authority  to  act  (Ih,)  A  letter  written  by  a 
mortgagee  in  possession  to  the  mortgagor's  solicitors,  containing  a  generad 
denied  of  the  mortgagor's  title,  with  an  additional  statement  that  even  if 
the  mortgagor  were  entitled,  he  woidd  deriye  no  benefit  from  the  account, 
was  held  not  to  amount  to  an  acknowledgment  within  this  section  ( Thomp^ 
9on  V.  Bokmftr^  1 1 W.  B.  975).  Letters  were  held  to  amount  to  an  acknow- 
ledgment in  BicJuirdson  y.  Younge  (10  £q.  275). 

It  seems  that  the  keeping  of  accounts  by  the  mortgagee  in  possession  is  Whether 
not  an  acknowledgment  within  this  section  (See  Bal^  y.  WhetUmy  14  Sim.  mortgagee's 
426).     In  Re  AluoUy  Johnaon  y.  Mounsey  (11  Ch.  Diy.  284),  where  the  aooounts 
mortga^r  was  held  barred,  accounts  had  been  kept  by  the  mortgagee  in  amount  to 
possession.  acknowledg- 

An  acknowledgment  of  a  mortgagor's  title  giyen  by  one  only  of  two  '"^«"^*« 
joint  mortgagees,  who  were,  on  the  face  of  the  mortgage  deed,  shown  to  Acknowledg- 
adyance  the  money  on  a  joint  account  as  trustees,  was  held  inoperatiye.  ment  by  one 
**  The  provision  in  this  section  as  to  acknowledgment  by  some  oi  several  ^^  several 
mortga!gees  applies  only  where  they  have  separate  interests  either  in  the  "mortgagees, 
money  or  the  land"  {Per  Mellish^  L.  J.,  Richardson  v.  Youngey  6  Ch.  478), 

There  are  no  sayings  for  disabilities  of  the  mortgagor  or  his  heirs  in  Disabilities. 
regard  to  the  bar  created  by  the  28th  section.    And  sect.  16  {anUj  p.  141) 
does  nota^ply;  an  action  to  redeem  not  being  ''an  action  to  recover 
land  "  within  that  section  [Kinsman  v.  Roueey  17  Ch.  D.  104 ;  see  Forster 
y.  FaUerson,  17  Ch.  D.  132,  decided  under  37  &  38  Vict.  c.  57). 

By  37  &  38  Vict.  c.  67,  s.  9  (jxm<,  p.  200),  the  period  of  twelve  years  is  cases  as  to 
substituted  for  twenty  years  in  1  Vict.  c.  28.  icobtoaobb's 

The  Act  1  Vict.  c.  28,  does  not  itself  create  a  bar  in  any  case  in  which  eights. 
it  had  not  been  already  created  by  the  act  which  it  explains.  It  only  i  yict.  o.  28. 
declares  (in  conformity,  and  with  manifest  reference  to  the  rule  which  had 
before  prevailed  in  Eqidtv)  that  nothing  in  that  act  shall  bar  the  title  of  a 
mort^a^e  (continuing  to  be  such)  who  hasreceived  any  payment  on  account 
of  principal  and  interest  from  the  person  entitled  to  the  equity  of  redemp- 
tfcn  within  the  statutory  period  before  the  commencement  of  any  action 
{Per  Z<miSelb(>rne,  Heath  Y.  Pugh,6Q,  B.jyiY.  362). 

A  foreclosure  action  is  an  action  for  the  recovery  of  land  within  1  Vict.  Foredosure. 
c.  28  (Harlock  v.  Ashherry,  19  Ch.  Div.  639).    And  if  a  mortgagee  obtains 
an  oraer  for  foreclosure  absolute,  this  is  a  new  title  {Heath  v.  Pugh^  6  Q. 

B.  Diy.  360,  361),  which  accrues  within  3  &  4  Will.  4,  c.  27,  s.  2,  at  the 
date  of  the  order  {Pugh  v.  Heath,  7  App.  Cas.  238).  For  purposes  of 
practice,  however,  an  action  for  foreclosure  and  delivery  oi  possession 
IS  not  an  action  for  recovery  of  land  within  the  meaning  of  the  B.  S. 

C.  (Ord.  18,  r.  2),  In  the  case  of  an  equitable  charge  on  a  reversionary 
interest,  the  statute  commences  to  run  against  the  right  of  foreclosure 
from  the  time  when  the  interest  falls  into  possession  {Hugill  y.  Wilkin-- 
«m,  38  Ch.  D.  480).  And  see,  as  to  a  mortgagee's  action  to  recover  a  re- 
versionary interest  in  land  comprised  in  his  security,  Henry  y.  Smithy  2 
Dr.  &  W.  381 ;  and  the  judgment  of  Stirling,  J.,  Re  Lakey  63  L.  T.  416. 

Where  the  mortga^  deed  contains  no  provision  that  the  mortgagor  Ejectment, 
may  enjoy  the  land  m  the  interval  between  the  execution  of  the  deed 
and  default  in  payment  of  the  mortgage-money,  the  mortgagee  has  an 
immediate  right  of  entry  upon  the  execution  of  the  deed ;  and,  if  he 
s.  M 
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brings  ejectment,  it  must  bo  brought  within  the  statutory  period  reckoned 
from  that  time,  if  no  interest  has  been  paid  (Doe  v.  Lightfoot^  8  M.  &  Wl 
653 ;  see  WilkinMn  v.  Hall,  3  Bing.  N.  C.  608 ;  Fisher  v.  GileSy  6  Bing. 
421 ;  Shep.  Touch.  272  (8th  edit.) ;  Thor]^  y.  Facey,  35  L.  J.  C.  P.  349). 

Where  a  mortgagee  is  also  tenant  for  life  of  the  mortgaged  estate,  the 
statute  does  not  oegin  to  run  against  the  mortgage  title  until  his  death ; 
and  the  same  rule  applies  where  the  mortgagee  is  a  tenant  in  common 
with  others  of  the  mortgaged  estate  (Wynne  y.  Sty  an,  2  Phill.  C.  0.  303} 
see  Topham  y.  Booth,  35  Ch.  D.  607).  Under  certain  circumstances  a 
mortgagor  in  possession  is  held  to  be  tenant  at  will  to  the  mortgagee  (See 


J>oe  V.  Eyre, 


the  note  to  3  &  4  Will.  4,  c.  27,  s.  7,  ante,  p.  128),  and  time  Tnll  not  in 

itu  the  tenancy  is  determined 

(Darb.  &  Bos.  Stat.  Lim.  355). 


that  case  run  against  the  mortgagee  unl 
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''daiming 
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Payments 
within  1  Vict. 
0.  28. 
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A  mortgagee  brought  ejectment,  the  mortgagor  haying,  within  the  statu- 
tory period,  paid  interest  on  the  mortgage.  The  defendant  hod  been  let 
inio  possession  more  than  a  year  before  the  mortgage  by  the  mortgagor,  and 
suffered  by  him  as  a  fayour  to  occupy  the  premises  without  payment  of 
rent,  and  without  any  written  acknowledgment :  it  was  held,  that  1  Vict* 
c.  28  preseryed  to  the  plaintiff  the  same  right  of  entry  as  if  3  &  4  Will.  4, 
c.  27  had  not  passed ;  and  that  the  defendant's  possession  neyer  haying 
been  such  as  before  3  &  4  Will.  4,  c.  27  would  haye  been  adyerse  to  the 
plaintiff,  he  was  entitled  to  recoyer,  though  the  mortgagor's  right  of  entry, 
within  the  meaning  of  the  3  &  4  Will.  4,  c.  27  had  accrued  before  the 
mortgage,  and  was  barred  under  that  statute  (Doe  y.  Eyre,  17  Q.  B.  366 ; 
Eyre  y.  WaUh,  10  Ir.  C.  L.  R.  346 ;  Ford  y.  Ager,  2  H.  &  C.  279;  11  W. 
B.  1073;  see,  however.  Hemming  y.  Blanton,  21  W.  R.  636,  where  a  mort- 
gagee was  held  barred  by  adyerse  possession). 

On  a  purchase  of  mortgaged  lands,  the  purchaser  paid  the  moneys  due 
on  the  moi*tgage,  and  took  a  conyeyance,  in  which  the  mortgagor  and 
mortgagee  joined,  of  the  premises,  and  of  the  mortgagor's  interest :  held, 
that  the  purchaser  was  a  person  "claiming  under"  a  mortgage  within 

I  Yict.  c.  28 ;  and  that  under  3  &  4  Will.  4,  c.  27,  s.  2,  time  ran  from  the 
paying  off  of  the  mortgage  and  interest  (Doe  y.  Maseey,  17  Q.  B.  373). 
As  to  whether  1  Yict.  c.  28  applies  to  the  grantor  of  an  annuity  charged 
on  land,  see  argument  in  Searle  y.  Colt  (1  Y.  &  C.  C.  C.  36). 

A  payment  to  come  within  1  Yict.  c.  28  must  be  a  payment  of  principal 
or  interest,  and  must  be  made  by  the  mortgagor,  or  by  some  person  bound 
to  pay  principal  or  interest  on  his  behalf  (Harlock  y.  Ashherry,  19  Ch.  Diy. 
639).  A  payment  of  rent  made  by  a  tenant  of  the  mort^ged  property  to 
the  mortgagee,  in  consequence  of  a  notice  from  him,  is  not  such  a  pay- 
ment (Harlock  y.  Ashherry,  sup,)  And  where  a  mortgagor  assigned  the 
equity  of  redemption,  and  subsequently  paid  interest,  the  payment  did 
not  OToyent  time  running  in  fayour  of  the  assignee  (NewhovXay,  Smith,  33 
Ch.  V,  127  ;  14  App.  Cas.  423 ;  which  case  see  also  as  to  payment  by  an 
agent).  As  to  payment  of  interest  where  mortgagor  and  mortgagee  are 
the  same,  see  Topham  y.  Booth  (35  Ch.  D.  607).  Where  estates  A.,  B., 
and  C.  are  included  in  one  mortage,  and  the  owner  of  A.  pays  interest, 
the  mortgagee's  remedy  against  B.  and  C.  is  preseryed  (Chinnery  y.  Evans, 

II  H.  L.  C.  115).  Compare  the  discussion  on  the  corresponding  New 
Brunswick  Statute  (Leivin  y.  Wilson,  1 1  App.  Cas.  639). 

It  was  said  that  the  mere  laches  of  the  mortgagee  to  demand  interest 
from  the  tenant  for  life  of  the  equity  of  redemption  would  notprejudice 
his  claim  against  those  in  remainder  (Wrixon  y.  Vize,  2  Dr.  &  War.  192  ; 
Loftus  y.  Swift,  2  Sch.  &  L.  642).  Payment  of  interest  by  a  tenant  for 
life  of  the  equity  of  redemption  to  the  right  person  keeps  the  mortgage 
debt  aliye  (Barclay  y.  Oicen,  60  L.  T.  222).  But  where  the  tenant  for  life 
by  deed  admitted  payment  of  interest,  this  was  not  a  sufficient  acknow- 
ledgment, as.  against  the  remainderman,  to  prevent  the  statute  from 
operating  (Gregson  y.  •  Hindley,  10  Jur.  383).  Compare  Be  Fitzmaurice 
(16  Ir.  C.  U  R.  445);^ecAe«y.  De  la  Cour  (11  L.  R.  Ir.  187). 

A  Welsh  mortgage  is  a  coAyeyance  of  an  estate  redeemable  at  any  time 
on  payment  of  the  principal,  with  an  understanding  that  the  profits  m  the 
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meantiine  shall  be  reoeiyed  by  the  mortgagee  without  aooount  in  Batisfao-  8  ft  4  Will.  4, 
tion  of  interest  (See  Talbot  v.  Braddyl,  1  Vem.  395 ;  LawUy  v.  Hooper ^  3    «•  W,  ■.  Sa. 

Atk.  280 ;  TaU9  y.  Hamhly,  2  Atk.  237).    But  it  is  probable  that  at  the  

presfflit  day  a  court  of  equily  will  deoree  an  aooount  against  the  mortgagee 
of  liie  rents  and  profits,  whether  the  yalue  was  exoQssiye  or  not  beyond 
the  interest,  and  notwitlistanding  the  agreement  that  the  profits  shall  be 
retained  in  lieu  of  interest  [FuHhorpe  y.  Forster,  1  Vem.  477 ;  see  Coote 
on  Mortgages,  356,  5th  ed. ;  5  Jarm.  Conyeyancing,  by  Sweet,  96,  101). 
A  Welsh  mortgagee  has  no  remedy  to  compel  redemption  or  foreclosure 

iLonguet  v.  Scawen,  1  Vee.  sen.  406) ;  but  if  a  man  be  permitted  to  hold 
or  more  than  the  statutory  period  after  the  debt  has  been  fully  paid,  it 
seems  that  the  mortgagor  would  be  barred  {Fenwick  y.  JReed,  1  Mer.  125;  5 
B.  &  Aid.  232;  and  see  2  Spence  on  Eq.  Jurisd.  pp.  616 — 618).  As  to 
Welsh  mort|ragee,  see  further  Teulon  y.  OurH$,  Younge,  610 ;  HartpooU 
y.  WaUhy  5  Br.  P.  C.  267,  Toml.  ed. ;  Balfe  y.  Lord,  2  Dr.  ft  War.  480  ; 
Fisher  on  Mortgages,  5,  691,  4th  ed. 


8.  Limitation  of  Time  as  to  Church  Prope^^ty  and  AdvowBOtiB. 

Church  Property, 

29.  Provided  always,  and  be  it  further  enacted,  that  it  shall  No  lands  or 
be  lawful  for  any  archbiBhop,  bishop,  dean,  prebendary,  parson,  J^^^^^,. 
vicar,   master  of  hospital  or  other  spiritual  or  eleemosynary  eodesiasticJ 
corporation  sole,  to  make  an  entry  or  distress,  or  to  bring  an  or  eleemosy-  , 
action  or  suit  to  recover  any  land  or  rent  within  such  period  as  tioiT Bole^S' 
hereinafter  is  mentioned  next  after  the  time  at  which  the  right  within  two 
of  such  corporation  sole,  or  of  his  predecessor,  to  make  such  entry  incumbencies 
or  distress,  or  bring  such  action  or  suit,  shall  first  have  accrued ;  or  rixty  y©m'" 
(that  is  to  say,)  the  period  during  which  two  persons  in  suc- 
cession shall  have  held  the  office  or  benefice  in  respect  whereof 
BQch  land  or  rent  shall  be  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the  times  of  such 
two  incumbencies  and  such  term  of  oix  years  taken  together 
shall  amount  to  the  full  period  of  sixty  years ;  and  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty  years, 
then  during  such  further  number  of  years  in  addition  to  such 
six  years  as  vrill,  with  the  time  of  the  holding  of   such  two 
persons  and  such  six  years,  make  up  the  full  period  of  sixty 
years;   and  no  such  entry,  distress,  action,  or  suit  shall  be 
made  or  brought  at  any  time  beyond  the  determination  of  such 
period  (w). 

{u)  Before  this  act,  ecclesiastical  corporations,  and  generally  all  occle-  Law  before 
BiBstical  persons  seised  in  right  of  their  churches,  were  not  within  any  of  the  statate. 
the  Statutes  of  Limitation,  and  therefore  could  not  bar  their  successors,  by 
neglecting  to  bring  actions  for  recovery  of  their  possessions  within  the     • 
time-prescribed  for  other  persons,  although  an  ecclesiastical  person,  who 
was  guilty  of  such  neglect,  would  himsefi  have  been  barred  (Plowd.  858, 
638;  11  Eep.  78  b;  7  EoU.  R.  161 ;  2  Bos.  &  Pull.  646;  see  3rd  Real  Prop. 
E.  58—62). 

Although  the  Statute  of  Fines,  4  Hen.  7,  c.  24  (ante,  p.  115),  did  not 
operate  as  a  bar  to  tlie  successors  of  bishops,  rectors,  or  other  e^desiastical 
persons  entitled  to  lands  in  respect  of  omces  *for  life,  yet  each  particular 
penon  was-boxmd  by  a  lapse  oi  fiya  years  in  his  own  time  after,  the  .£ne 

m2  ' 
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Zk^  WUl.  4,  Lad  been  levied  {Runcorn  v.  Cooptr,  5  B.  &  C.  696 ;  Croftv.  Howel,  Plowd. 
0.  37,  ■.  89.     858 ;  1  Prest.  donv.  235 ;  Magdalen  College  case,  11  Eep.  67). 

' The  act  2  &  3  Will.  4,  c.  71,  for  shortening  the  time  of  prescription  in 

certain  cases,  extends  to  any  ecclesiastical  pei'son,  but  tithes  are  excepted 
from  that  act  {ante,  p.  2). 

Where  lands  belonging  to  a  spiritual  coiporation  sole  became  vested  in 
the  Ecclesiastical  Commissioners,  it  was  held  by  the  House  of  Lords  that, 
under  the  special  words  of  3  &  4  Vict.  c.  113,  s.  57,  this  section  extended 
to  the  commissioners  {Ecdea,  Commrs,  v.  jBou;e,  5  App.  Gas.  736) ;  but 
it  does  not  extend  to  an  ordinary  lay  successor  to  a  spiritual  corpora- 
tion if  JriaA  Land  Commrs.  v.  Grant,  10  App.  Gas.  1^. 

Where  an  andent  rent  was  payable  out  of  lands  A.  and  B.,  and  the 
owner  of  the  lands  sold  B.  and  onao'ged  others  to  indemnify  the  purchaser, 
and  continued  to  pay  the  whole  rent,  no  payment  having  been  made  by 
the  purchaser  of  B.,  and  the  period  prescribed  by  this  section  had  elapsed, 
it  was  held  that  the  purchaser's  estate  was  still  bable;  for  time  woiQd  only 
begin  to  run  when  the  person  in  possession  of  the  rent  should,  while 
entitled  thereto,  have  discontinued  the  receipt  of  it  (See  sect.  3,  ante,  p.  1 19). 
But  here  there  was  a  continued  receipt  of  the  whole  of  the  rent  from  the 
owner  of  A.  {Dublin  v.  Trimleston,  12  Ir.  Eq.  Rep.  251 ;  Sugd.  on  Real 
Prop.  Stat.  153,  2nd  ed. ;  conf.  Woodcock  v.  Titterton,  12  W.  K.  864). 


Advowsom, 

Time  of  Limitation  fixed. 

No  advowson       30.  No  person  shall  bring  any  quare  impedit  or  other  action, 
*^i^^'       ^^  ®^y  ®^*  *^  enforce  a  right  to  present  to  or  bestow  any  ohuroh, 
idthin  three     vic5araffe,  or  other  ecclesiastical  benefice,  as  the  patron  thereof, 
inoambenoiee    after  the  expiration  of  such  period  as  hereinafter  is  mentioned ; 
or  sixty  years,  ^(^j^^t  is  to  say,)  the  period  during  which  three  clerks  in  succes- 
sion shsdl  have  held  the  same,  all  of  whom  shall  have  obtained 
possession  thereof  adversely  to  the  right  of  presentation  or  gift 
of  such  person,  or  of  some  person  through  whom  he  claims,  if 
the  times  of  such  incumbencies  taken  together  shall  amount  to 
the  full  period  of  sixty  years ;  and  if  the  times  of  such  incum- 
bencies snail  not  together  amount  to  the  full  period  of  sixty  years, 
then  after  the  expiration  of  such  further  time  as,  with  the  times  of 
such  incumbencies,  will  make  up  the  full  period  of  sixty  years  {x). 

Limitation  of  (^)  If  a  stranger  present  to  a  benefice,  the  recovery  of  that  presentation 
the  right  to  depends  on  tho  statutes  13  Edw.  1,  c.  5,  s.  2,  and  7  Anne,  c.  18.  "  And 
reoov^  pre-  the  law  stands  upon  this  reasonable  foundation — that  if  a  stranger  usurps 
sentations.  my  presentation,  and  I  do  not  pursue  my  right  within  six  montns,  I  shall 
lose  that  turn  without  remedy,  for  the  peace  of  tbe  church,  and  as  a 

{>umshment  for  my  own  negligence ;  but  that  turn  is  the  only  one  I  shall 
ose  thereby"  (3  Steph.  Comm.  531). 
Limitation  of  By  stat.  1  Mary,  sess.  2,  cap.  5  (repealed  by  Statute  Law  Eevision  Act, 
right  to  re-  1863),  it  was  enacted  that  the  stat.  32  Hen.  8,  c.  2,  should  not  extend  to 
oover  advow*  a  wnt  of  right  of  advowson,  quare  impedit,  assize  of  darrein  presentment, 
*»^*  nor  jure  patronatus,  but  the  time  of  seisin  to  be  alleged  in  such  cases 

shoidd  be  as  it  was  at  the  common  law  before  the  making  of  the  said 
statute,  which  was  from  the  time  of  tho  conunencement  of  the  reign  of 
Bich.  1 .  Before  the  statute  of  Mary,  if  tho  incumbent  of  an  advowson  had 
lived  sixty  years  and  died,  and  a  stranger  had  presented,  the  patron  could 
not  maintain  quare  impedit  or  darrein  presentment  (See  Plowd.  371b; 
Co.  Litt.  115  a). 
The  limitation  of  the  right  to  recover  advowsons  laid  down  by  3  &  4 
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WiU.  4,  c.  27,  8.  30,  was  in  accordance  with  a  suggestion  of  Blackstone  8  Ae  4  Will.  4, 
f3  Steph.  Com,  565,  where  the  old  law  is  stated;  see  BobiMon  v.  Bristol,     c  27,  i.  80. 

20  L.  J.  C.  P.  208).  

The  limitations  prescribed  by  3  ft  4  Will.  4,  c.  27,  were  expressly  applied  Bishops', 
to  a  bishop's  rights  to  ooUate  or  bestow  any  ecclesiastical  benefice  by  6  &  7  nffhts. 
Vict,  c,  54,  s.  3.  6  &  7  Vict. 

0.  64,  B.  3. 


iMpse. 

81.  Frovided  always,  and  be  it  farther  enacted,  that  when  Inoambeades 
on  the  aToidanoe,  after  a  clerk  shall  have  obtained  possession  ^*^Jf ^*li**^ 
of  an  ecclesiastical  benefice  adversely  to  the  right  of  presenta-  within  the 
tion  or  gift  of  the  patron  thereof,  a  derk  shall  be  presented  or  period,  but 
collated  thereto  by  his  Majesty,  or  the  ordinary,  by  reason  of  v2^'^°^4. 
a  lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have  ob-  promotionfl  to 
tained  possession  adversely  to  the  right  of  presentation  or  gift  bidtioprics. 
of  such  patron  as  aforesaid ;  but  when  a  clerk  shall  have  been 
presented  by  his  Majesty  upon  the  avoidance  of  a  benefice,  in 
consequence  of  the  incumoent  thereof  having  been  made  a 
bishop,  the  incumbency  of  such  clerk  shall,  for  the  purposes  of 
this  act,  be  deemed  a  continuation  of  the  incumbency  of  the 
derk  so  made  bishop  (y). 

{y)  Presentation  must  be  made  by  a  common  person  within  six  calendar  Lapse, 
months  after  the  death  of  the  last  incumbent,  otherwise  the  right  accrues 
to  the  ordinary,  which  is  called  a  lapse  (3  Leon.  46 ;  2  List.  273 ;  Wats. 
CL  L.  c.  12).  The  six  months  commence  from  the  time. the  palron  has 
notice  of  the  avoidance  (2  Bum,  Eccl.  Law,  327) ;  but  if  the  clerk  of  a 
stranger  be  instituted  and  inducted,  and  the  patron  gives  no  disturbance 
within  six  months,  he  has  no  remedy  for  that  turn,  because  induction  ia 
an  act  of  which  he  is  bound  to  take  notice  {lb,  329).  If  the  avoidance  be 
bv  resignation  or  deprivation,  the  six  months  do  not  commence  till  notice 
of  the  avoidance  given  b^  the  ordinary  to  the  patron  (Com.  Dig.  Esglise, 
(H.  9)).  But  where  the  incumbent  is  himself  patron,  a  sentence  of  depri- 
vation is  not  necessary  to  render  the  first  living  void,  the  object  of  such  a 
sentence  being  to  give  notice  to  the  patron  {Apperley  v.  Here/ordy  9  Bing. 
681V  If  the  bishop  should  not  present  within  six  months  after  the  la^ 
to  mm,  then  the  right  to  present  goes  to  the  archbishop  (Com.  Dig. 
Esglise  (H.  11)) ;  and  if  neitJier  the  bishop  nor  archbishop  present,  then 
to  the  Crown,  which  is  not  confined  to  any  time  (Cro.  Car.  335 ;  Plowd. 
49S).  It  is  clear  that,  as  against  the  bishop  at  least,  the  patron  ma^  at 
any  time  present,  notwithstanding  six  months  have  elapsed,  provided 
advantage  nas  not  been  taken  of  the  lapse  (3  Moore  &  Scott,  114).  So 
that  if  after  a  lapse  and  before  the  bishop  or  archbishop)  has  collated  his 
derk,  the  patron  presents  one,  the  latter  shall  be  instituted  (Hutt.  24 ; 
Hob.  152,  154  ;  2  Inst.  273).  So  after  a  lapse  to  the  king,  if  the  patron's 
clerk  be  presented,  instituted,  and  inducted,  and  die  incumbent,  before 
the  king  has  taken  advantage  of  the  lapse,  his  right  is  gone  (Owen,  2 — 5; 
Cro.  Eliz.  44,  119 ;  7  Eej).  28). 

When  an  incumbent  is  nuule  a  bishop,  the  right  of  presentation  to  Prerogatire 
hvings  held  by  him  vests  for  that  turn  in  the  king,  and  is  caUed  a  prero-  presentation. 
gative  presentation.      This  right  of  the  Crown  was  formerly  doubted 
{Wentworth  v.  Wright,  Owen,  144),  but  has  since  been  fully  established 
and  acted  on,  but  the  right  must  be  exercised  in  the  lifetime  of  the  person, 
promoted,  otherwise  the  turn  of  the  Crown  is  lost  (2  Bl.  Rep.  770 ;   R,  v. 
London,  1  Show.  464 ;  8.  P.,  Show.  P.  C.  185 ;  Com.  Dig.  Esglise  (H.  6); 
Armagh  v.  A.  G.,  2  Br.  P.  0.  614).    If  after  a  grant  of  the  next  presen- 
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8-ft  4  Will.  4,  tation  to  a  Hying  the  incumbent  be  made  a  bishop,  by  which  the  Hying 
e.  87, 1.  811    becomes  yacant,  and  the  king  is  entitled  to  present,  the  grantee  may 

' present  on  the  next  yacancy  occasioned  by  the  death  or  resignation  of  the 

king's  presentee  {CcUland  y.  Troward,  2  H.  Bl.  324;  8  Br.  P.  0.  71). 
The  right  of  the  Crown  to  present  to  an  English  benefice  upon  the  appoint- 
ment of  the  incumbent  to  a  bishopric,  is  not  barred  by  the  Crown  D&vinf; 
before  such  appointment  granted  the  adyowson  to  a  subject.  But  no  sucn 
right  exists  in  the  case  of  an  appointment  to  the  bishopric  of  Christ's 
Church,  in  New  Zealand  (/?.  y.  Eton  College,  8  Ell.  &  Bl.  610). 

The  right  of  presentation  giyen  to  the  uniyersities  by  the  statutes 
3  Jac.  1,  c.  5,  ss.  18, 19,  20;  1  WiU.  &  M.  o.  26,  s.  2,  and  13  Anne,  c.  13, 
8. 1,  arises  only  in  the  case  of  a  sole  patron,  or  all  of  seyeral  patrons  pro- 
fessing the  Boman  CathoUc  religion.  Where  two  are  jointly  seised  of  an 
adyowson,  the  one  being  a  Roman  CathoHc,  the  other  a  Protestant,  the 
sole  right  is  in  the  latter  (Edwards  y.  Exeter,  6  Bing.  N.  S.  652 ;  see 
CoUirtffton  y.  Fletcher,  2  Atk.  155).  By  statute  13  Anne,  c.  13,  the 
resentation  to  any  benefice  by  any  Boman  CathoHc  is  void  (See  Boyer  v. 


UniversitieB. 


Advowson 
donatiye. 


PluraHties. 


presentation  to  any  oenence  oy  any  noman  uatnouc  is  voia  ^oee  aoyer  v. 
*  Norw\ch^^^%^  P.  41).  And  by  stat.  11  Geo.  2,  c.  17,  s.  5,  every  grant 
"  made  of  any  advowson  or  right  of  presentation,  coUation,  nomination  or 
donation,  by  any  person  professing  the  CathoHc  reHgion,  or  by  any  mort- 
g^agee  or  trustee  of  such  person,  is  void,  unless  it  be  for  valuable  considera- 
tion to  a  Protestant  purchaser  (See  9  &  10  Vict.  c.  59). 

An  adyowson  donative  being  m  the  patron's  disposal  by  his  own  deed  of 
donation,  without  presentation,  institution  or  induction  (Co.  Litt.  344  a), 
is  not  subject  to  lapse  {Tb, ;  Fairchild  v.  Oayre,  Cro.  Jac.  63 ;  Britton  v. 
Wade,  lb,  515),  unless  such  be  the  terms  of  the  foundation,  or  unless  the 
donative  be  augmented  by  Queen  Anne's  boimty,  in  which  case  it  is 
..  subject  to  lapse,  hj  statute  1  Geo.  1,  st.  2,  c.  10,  ss.  6,  14,  in  case  there 
be  no  nomination  within  six  months  (See  Mutter  y.  Chauvel,  1  Mer.  475). 
As  to  proof  of  augmentation,  see  11  East,  478.  The  ordinary  may,  bv 
ecclesiastical  censures,  compel  the  patron  of  a  donatiye  to  fiU  the  church. 
(3  SaUt.  140 ;   R,  y.  Chester,  1  T.  R.  396). 

By  stat.  21  Hen.  8,  c.  13,  if  a  person  having  a  benefice  with  cure  of 
souls,  of  the  yearly  value  of  8Z.  or  above,  was  instituted  and  inducted  into 
any  other  benefice  with  cure  of  souls,  the  firat  benefice  became  void  (See, 
on  the  construction  of  this  statute,  Boteler  v.  AlUngton,  3  Atk.  453; 
Botham  v.  Gregg,  4  Moore  &  S.  230 ;  Halton  v.  Cove,  1 B.  &  Ad.  530).  The 
stat.  1  &  2  Vict.  c.  106,  ss.  1 — 13,  has  repealed  the  stat.  21  Hen.  8,  c.  13, 
and  made  new  provisions  as  to  pluraHties,  which  provisions  apply  gene- 
rally to  aU  persons  and  benefices  without  distinction  of  value.  By  the 
11th  section  of  1  &  2  Yict.  c.  106,  institution  into  a  second  benefice  ipso 
fadto  avoids  the  first.  See  Btorie  y.  Winchester,  9  C.  B.62 ;  Exp.  Bartlett, 
12  Q,.  B.  488,  as  to  avoidance  by  non-residenoe  imder  ss.  54,  58  of  tihe 
same  statute,  when  the  derk  is  in  prison. 


When  person 
claiming  an 
adyowson  in 
remainder,  &c. 
after  an  estate 
tail,  shall  be 
barred. 


Estates  subsequent  to  Estates  Tail  in  Advotcsons. 

32.  In  the  construction  of  this  act  every  person  claiming  a 
light  to  present  to  or  bestow  any  ecclesiastical  benefice,  as 
patron  thereof,  by  virtue  of  any  estate,  interest  or  right  which 
the  owner  of  an  estate  tail  in  the  advowson  might  have  barred, 
shall  be  deemed  to  be  a  person  claiming  through  the  person 
entitled  to  such  estate  tail,  and  the  right  to  bring  any  quai6 
impedit,  action  or  suit,  shall  be  limited  accordingly. 
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Extreme  Period  ofLimitatioti  One  Hundred  Years.  •  *  *  ^^-  % 

0.  27,  1.  88. 

33.  Provided  always,  and  be  it  further  enacted,  that  no  "Z    Ix 
person  Bhall  bring  any  qnare  impedit  or  other  action,  or  any  to  be  reoo- 
suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  vered  after 
benefice,  as  the  patron  thereof,  after  the  expiration  of  one  i^^T®*"- 
hundred  years  from  the  time  at  which  a  clerk  shall  have 
obtained  possession  of  such  benefice  adversely  to  the  right  of 
presentation  or  gift  of  such  person,  or  of  some  person  tnrough 
whom  he  claims,  or  of  some  person  entitled  to  some  preceding 
estate  or  interest,  or  undivided  share,  or  alternate  right  of 
presentation  or  gift,  held  or  derived  under  the  same  title,  unless 
a  clerk  shall  subsequently  have  obtained  possession  of  such 
benefice  on  the  presentation  or  gift  of  the  person  so  claiming,  or 
of  some  person  through  whom  he  claims,  or  of  some  other 
person  entitled  in  respect  of  an  estate,  share  or  right  held  or 
derived  under  the  same  title  (z). 

(z)  It  mil  be  observe  that  there  is  no  saying  of  the  rights  of  perHons 
under  disabiKties.  It  will  still  be  necessary  to  require  abstracts  of  titles 
toadvowsons  to  be  carried  back  for  a  century  at  least  (1  Dart,  Y.  &  P. 
334,  6th  ed.)  An  abstract  of  title  to  an  advowson  should  be  accompanied 
with  evidence  that  the  presentations  have  from  time  to  time  been  made  by 
the  persons  appearing  to  be  the  owners  of  the  advowson.  Sir  W.  Black- 
stone  observes,  that  instances  are  not  wanting,  wherein  two  successive 
incumbents  have  continued  for  upwards  of  100  years;  and  states  as  an 
instanoe,  that  two  successive  incumbents  of  the  rectory  of  Chelsfield-ciun- 
Famborough,  in  Kent,  continued  101  years ;  of  whom  the  former  was 
admitted  in  1650,  the  latter  in  1700,  and  died  in  1751  (3  Chit.  Bl.  Comm, 
250;  Co.  Litt.  115  a). 


9.  Final  Extinction  of  Right, 

34.  At  the  determination  of  the  period  limited  by  this  act  to  At  the  end  of 
any  person  for  making  an  entry  or  distress,  or  bringing  any  ^jtetion  the 
writ  of  quare  impedit  or  other  action  or  suit,  the  right  and  title  right  of  the 
of  such  person  to  the  land,  rent  or  advowson,  for  the  recovery  pwrty  out  of 
whereof  such  entry,  distress,  action  or  suit  respectively  mi^ht  ^^^^^^  *^ 
have  been  made  or  brought  within  such  period,  shall  be  eztin-  guished. 
guiahed(a). 

(a)  This  section  of  the  act  is  new  in  principle,  as  the  former  Statutes  of  Effect  of  this 
Limitation  were  held  not  to  bar  the  right  but  merely  the  remedy ;  but  this  section, 
bars  the  right  as  well  as  the  remedy  (See  1  Wms.  Saund.  283  a,  n. ;  2  B. 
&  Ad.  413 ;  1  B.  t&  Aid.  93 ;  1  Ld.  Eaym.  422 ;  Incorporated  Society  v. 
Richards,  1  Dru.  &  War.  289;  Re  Alison,  Johnson  v.  Mounsey,  11  Ch. 
Div.  296).  The  effect  of  the  act  is  to  make  a  parKamentary  conveyance 
of  the  land  to  the  person  in  possession  after  the  statutory  period  has 
elapsed  {Per  Parke,  B.,  Doe  v.  Sumner,  14  M.  &  W.  42). 

^us  the  legal  estate  outstanding  in  a  mortgagee  was  extinguished  by 
this  section  {Sands  to  Thompson,  22  Ch.  D.  614);  and  the  legal  estate  in 
trustees  being  extinguished,  the  trusts  were  also  extinguished  {Boiling  v. 
Hobday,  31  W.  E.  9). 

The  operation  of  the  section  in  extinguishing  the  right  to  rent-charges 
was  doubted  in  Hanks  v.  Palling  (6  E.  &  B.  659) ;  but  there  is  no  sufficient 
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«  ft  4  WiU.  4, 
e.  87, 1.  S4. 

ExtiDgoished 
title  cannot 
be  reviTed. 


Nature  of  the 
intereet  of  the 
penoain 
poseession. 


Person  in 
poeseflflion  has 
a  deviaable 
intereet. 


by 

Buocesfflon  of 
independent 
treq^tfsers. 


foTindation  for  the  doubt  (Sugd.  E.  P.  S.  9).  It  is  doubtful  whether 
either  heriot  service  or  heriot  custom,  are  within  the  section  {Zouche  v. 
Dalbiacy  L.  R.  10  Ex.  172). 

When  a  title  has  been  extinguished  by  the  statute,  the  old  title  cannot 
be  restored  by  a  subsequent  acknowledgment  (Sanders  t.  Sanders,  19  Ch. 
Div.  379,  where  StansfiM  v.  Hohson,  3  D.  M.  &  G.  620,  to  the  contrary 
effect  was  disapproved ;  see  also  Re  Alison,  Johnson  v.  Mounsey,  11  Ch. 
Diy.  296;  Markwick  v.  Eardingham,  15  Ch.  Div.  346;  Lydl  v.  Kennedy, 
18  Q.  B.  Div.  796) ;  or  by  subsequent  re-entry  {Bryan  v.  Cowdal,  21 
"W.  E.  693 ;  Brassingion  v.  Llewellyn,  27  L.  J.  Ex.  297).  The  law  before 
this  statute  was  different  {Pendleton  v.  Booth,  1  D.  F.  &  J.  81). 

In  a  case  which  was  held  to  fall  within  3  &  4  Will.  4,  c.  27,  s.  8,  after 
the  expiration  of  twenty  years,  during  which  no  rent  had  been  paid,  the 
tenant,  within  fiye  years  before  action,  paid  some  arrears.  It  was  held 
that  under  sect.  8  time  ran  from  the  last  payment  of  rent,  and  that 
sect.  34  had  not  extinguished  the  title  of  the  plaintiff  who  was  the 
reversioner  {Bunting  v.  Sargent,  13  Ch.  D.  330 ;  see,  however,  Sanders 
V.  Sanders,  19  Ch.  Div.  379,  and  other  cases  above  cited). 

It  has  been  suggested  that  the  title  ^ined  by  a  wrongdoer  who  has  been 
in  possession,  which  maybe  limited  by  rights  yet  remaining  imextinguished, 
is  commensurate  with  the  interest  which  the  rightful  owners  have  lost  by 
the  operation  of  the  statute,  and  must  therefore  have  the  same  legal 
character,  and  be  freehold,  leasehold,  or  copyhold  accordingly  (Darb.  & 
Bos.  Stat.  Lim.  390).  Mr.  Hayes*  view  is  as  follows:  "The  wrongdoer 
must  be  considered  according  to  the  principle  of  the  old  law  as  claiming 

generally,  and  therefore  as  claiming  tne  absolute  property  (unless  indeed 
e  expressly  qualify  his  claim),  and  the  statute  as  merely  diminishing 
from  time  to  time  the  danger  of  eviction,  till  at  length  his  originally 
precarious  fee  becomes,  by  the  exclusion  of  every  stron^r  daim,  a  firm, 
inheritance"  (1  Hayes,  Conv.  270,  6th  ed.)  The  latter  view  seems  to  be 
taken  (Dart,  Y.  &  r.  464,  6th  ed.)  See  further  an  article,  11  Jur.  N.  S. 
161  (Part  2). 

A  person  in  possession  of  land  without  other  title  has,  even  before  time 
has  run  in  his  favour  under  this  statute,  a  devisable  interest  {Asher  y. 
Whitlock,  L.  E.  1  Q.  B.  1 ;  Keeffe  v.  Kirby,  6  Ir.  C.  L.  R.  591 ;  Clarke  v. 
Clarke,  I.  R.  2  C.  L.  396 ;  see  under  the  old  law.  Doe  v.  Birchmore,  9  Ad. 
&  Ell.  662). 

Before  this  statute  twenty  years'  possession  gave  a  primd  facie  title 
against  every  one,  and  a  complete  title  against  a  wrongdoer  who  could  not 
snow  any  right,  even  if  such  wrongdoer  had  been  in  possession  many 
years,  provided  they  were  less  than  twenty  {Doe  v.  Cooke,  7  Bing  346 ;  see 
ante,  p.  117).  The  court  thought  that  the  effect  of  this  section  would  be 
to  give  the  right  to  the  possessor  for  twenty  years  even  against  the  narty 
in  whom  tiie  legal  estate  formerly  was,  and,  but  for  the  act  would  still  be, 
where  he  had  not  obtained  the  possession  till  after  the  twenty  years;  but 
that  such  twenty  years'  possession  must  be  either  by  the  same  person  or 
by  several  persons  claiming  one  from  the  other  by  descent,  will  or  con- 
vejranoe  {Doe  y.  Barnard,  13  Q,.  B.  946,  962).  As  to  possession  bv  a  series 
of  independent  trespassers,  see  Doe  y.  Martin  (1  Car.  &  M.  32; ;  Doe  y. 
Dyhall  (3  C.  &  P.  610). 

In  DixonY,  Gay/ere  (17  Beay.  421),  the  Master  of  the  EoUs  put  the  case 
of  a  series  of  trespassers,  each  adverse  to  one  another  and  to  the  rightful 
ovmer,  taking  and  keeping  possession  of  an  estate  in  succession  for  various 
periods,  each  less  than  twenty  years,  but  exceeding  in  the  whole  twenty 
years :  and  he  said:  **  At  law,  no  doubt,  the  person  possessed  of  the  legal 
estate  would  obtain  possession,  or  if  the  legal  estate  could  not  be  shown 
to  be  in  anyone,  the  last  possessor,  that  is,  the  person  actually  in  posses- 
sion, would  hold  the  property ;  but  not  by  reason  of  the  validity  of  his 
own  title,  but  h^  reason  of  the  infirmity  of  the  titie  of  the  claimants  "  (17 
Beav.  430).  This  opinion  as  to  the  legal  lights  of  the  parties  was  doubted 
by  Cockhum,  C.  J.  [Asher  v.  Whitlock,  L.  K.  1  Q.  B.  4).  In  such  a  case 
tne  true  view  seems  to  be  that  the  first  trespasser  has,  at  the  end  of  the 
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fltstntor^r  period  reckoned  from  his  entry,  a  right  to  the  possession  and  8  ft  4  Will.  4, 
may  Tnaintain  ejectment  against  a  subsequent  treq>as8er  by  whom  he    e.  87,  s.  84. 

hae  been  expelled  (Dart,  V.  &  P.  ^466,  6th  ed. ;  Darb.  &  Bos.  Stat.  Lim.  

392 ;  see  Trustees'  Co,  v.  Short,  l^  App.  Cas.  793). 

Where  land  which  had  been  in  the  possession  of  a  trespasser  for  nine- 
teen and  a  half  years  was  taken  b^  a  railway  company,  and  the  purchase- 
money  paid  into  court,  and  no  daom  either  to  the  land  or  the  money  was 
made  by  the  true  owner  until  after  twenty  years,  the  trespasser  was 
entitled  to  the  money  as  against  the  true  owner  {Ex  p.  Winder,  6  Ch.  D. 
696]. 

llie  court  will  compel  a  purchaser  to  take  a  title  depending  upon  parol  Purchaser 
evidence  of  adverse  possession  under  this  statute  {Scott  y.  Nixon,  3  Dm.  oompelled  to 
&  War.  388).     In  the  subsequent  case  of  TtUhill  y.  Bogers  (6  Ir.  Eq.  R.  aooept  title 
441),  Sugden,  L.  C,  observed,  that  the  above  decision  had  been  acquiesced  dependiDg  on 
in,  and  in  conformity  with  it  he  should  be  compelled  in  principle  to  adopt  *^®  statute, 
the  same  construction  against  the  rights  of  the  Crown,  if  the  case  came 
within  the  provisions  of  the  act  48  Geo.  3,  c.  47,  by  which  the  right  of  the 
Grown  is  barred,  and  the  estate  actually  transferred  and  vested  in  the 
person  who  has  held  adverse  possession  for  sixty  years  (See  Lethbridge  v. 
Kirkman,  25  L.  J.  Q.  B.  84 ;  Moulton  v.  Edrnonds,  1  D.  F.  &  J.  260). 

YHiere  a  Statute  of  Limitations  extinguishes  the  right  and  does  not  Pleading, 
merely  bar  the  remedy,  the  defence  under  such  statute  may  be  raised  by 
the  defendant,  although  not  in  terms  pleaded  {Dawkina  v.  Penrhyn,  6 
Ch.  XHv.  322;   4  App.  Cas.  59).    See  as  to  old  common  law  rule  Be 
Beauvoir  v.  Oufen  (5  Exch.  166) ;  Owen  v.  De  Beauvoir  (16  M.  &  W.  547). 


Receipt  of  Rent 

35.  The  receipt  of  the  rent  payable  bj  any  tenant  from  year  Beoeipt  of 
to  year,  or  other  lessee,  shall  as  against  such  lessee  or  any  per-  '®'^*  ^^ 
son  claiming  under  him  (but  subject  to  the  lease),  be  deemed  r^^ptof 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  proats. 
this  act. 


10.  Abolition  of  Real  and  Mixed  Actions^  8fc. 

36.  No  writ  of  right  patent,  writ  of  right  quia  dominus  re-  Keal  and 
misit  curiam,  writ  of  right  in  oapite,  writ  of  right  in  London,  ^^^*^^^* 
writ  of  right  close,  writ  of  right  de  rationabili  parte,  writ  of  after  the  3lst 
right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  ra-  December, 
tionalibus  divisis,  writ  of  right  of  wtud,  writ  de  oonsuetudinibus,  ^®^*' 
et  servitiis,  writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure, 
writ  of  secta  ad  molendinum,  writ  de  essendo  quietum  de  theo* 
Ionia,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize,  of  novel  disseisin,  nuisance,  darrein  pre- 
sentment, juris  utrum,  or  mort  d'ancestor,  writ  of  entry  sur 
disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the 
post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation, 
dum  fuit  non  compos  mentis,  dum  fuit  infra  SBtatem,  dum  fuit 
in  piisona,  ad  communem  legem,  in  oasu  proviso,  in  consimili 
oaso,  cui  in  vita,  sur  cui  in  vita,  cui  ante  (Uvortium,  or  sur  cui 
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8  ft  4  Will.  4,  ante  divortium,  Tvrit  of  entry  but  abatement,  Terit  of  entry  quare 
0.  27,  ■■  86.  ejecit  infra  tenninum,  or  ad  terminnm  qui  prseteriit,  or  eausa 
matrimonii  praelocnti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or 
nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ 
of  quod  ei  deforoeat,  writ  of  covenant  real,  writ  of  warrantia 
chartse,  writ  of  curia  claudenda,  or  writ  per  qu89  servitia,  and 
no  other  action  real  or  mixed  except  a  writ  of  right  of  dotcer^ 
or  writ  of  doicer  unde  nihil  habet  (h)  or  a  quare  impedit  (c),  or  an 
ejectment  (flf),  and  no  plaint  in  the  nature  of  any  such  writ  or 
action  except  a  plaint  for  freebench  m*  doicer,  shall  be  brought 
after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-four. 

The  words  in  italics  have  been  repealed  (37  &  38  Vict.  c.  35). 

(2))  The  right  to  bring  real  actions  was  preserved  for  a  limited  time  by 
sects.  37  and  38  (post)  {See  Daviea  v.  Lowndes,  6  M.  &  G.  529;  1  Phill. 
C.  0.  328;  and  also  Nesbity,  Buhton,  11  Ad.  &  Ell.  244;  6  Ad.  &  Ell. 
103 ;  9  Ad.  &  Ell.  426 ;  2  P.  &  D.  706).  It  was  doubted  whether,  since 
the  passing  of  this  section,  an  action  of  debt  would  lie  for  the  recoyeiy  of 
the  arrears  of  a  rent  in  fee  ( Varley  v.  Leigh,  2  Exch.  450).  It  has  since 
been  decided  that  an  action  lies  {Thomas  v.  Sylvester,  L.  R.  8  Q.  B.  368 ; 
E;c  p,  Graham,  42  Ch.  Div.  343 ;  Searle  v.  Cooke,  43  Ch.  Div.  519 ; 
see  Whitaker  v.  Forbes,  1  C.  P.  Div.  51). 

By  the  Common  Law  Procedure  Act,  1860,  23  &  24  Yict.  c.  126,  s.  26, 
no  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil  hahet,  and  no  plaint 
for  freebencn  or  dower  in  the  nature  of  any  such  writ,  and  no  qttare 
impedit  shall  be  brought  after  the  commencement  of  this  act  (lOth  October, 
1860),  in  any  court  whatsoever,  but  where  any  such  writ,  action,  or  plaint 
would  now  fie,  either  in  a  superior  or  in  any  other  court,  an  action  may  be 
commenced  by  writ  of  summons  issuing  out  of  the  Court  of  Common  Pleas, 
in  the  same  manner  and  form  as  the  wnt  of  summons  in  an  ordinary  action, 
and  upon  such  writ  shall  be  indorsed  a  notice  that  the  plaintiff  intends  to 
declare  in  dower  or  for  freebench,  or  in  quare  impedit,  as  the  case  may  be. 
The  service  of  the  writ,  appearance  of  the  defendant,  proceedings  in  default 
of  appearance,  pleading,  judgment,  execution,  and  all  other  proceedings 
and  costs  upon  such  wnt  shaUbe  subject  to  the  same  rules  and  practice,  as 
nearly  as  may  be,  as  the  proceeding  in  an  ordinary  action  commenced  by 
writ  of  summons;  and  the  provisions  of  the  Common  Law  Procedure 
Act,  1852,  and  of  the  Common  Law  Procedure  Act,  1854,  shall  apply, 
to  the  writ  and  pleadings  and  proceedings  thereupon  (23  &  24  Vict.  c.  126, 
8.  27).    See  now  the  B.  S.  C.  under  the  Jud.  Acts. 

A  writ  of  right  of  dower  lay  when  a  widow  had  dower  of  part  of  the 
lands  in  the  same  vill,  for  then  she  could  not  have  dower  tmde  nihil  habet 
against  the  same  tenant  (Com.  Dig.  Dower  (G.  1) ;  see  Boscoe  on  Heal 
Actions,  29).  Dower  unde  nihil  habet  was  a  writ  of  right  in  its  nature,  and 
lay  in  all  cases  where  a  woman  had  a  right  of  dower,  except  where  she 
had  part  from  the  same  tenant  in  the  same  vill  where  she  then  demanded 
it  (Com.  Dig.  Dower  (G.  2) ;  see  Boscoe  on  Eeal  Actions,  39 ;  2  Wms. 
Saund.  43 — 45  d,  notes;  Boper  on  Husband  and  Wife,  by  Bright,  pp.  391 
— 431,  where  the  mode  of  proceeding  is  fully  explained).  And  a  pfamt  in 
the  nature  of  a  writ  of  dmver  lay  in  the  manor  court  (4  Bop.  30  b ;  see  i?. 
V.  Coggan,  6  East,  431,  n. ;  Scott  v.  Kettlewell,  19  Ves.  335;  Widmjoson  v. 
Harrington,  1  Jac.  &  W.  532;  Scriven  on  Cop.  69  et  seq,,  6th  ed.)  To 
entitle  a  woman  to  damages  in  dower,  it  must  be  alleged  and  proved 
that  the  husband  died  seised  of  an  estate  of  inheritance  (Jones  v.  Jones,  2 
C.  &J.  601). 

Courts  of  equity  showed  ^eat  indulgence  to  a  dowress  on  account  of  the 
^;reat  difficulty  of  determining  d  priori  whetiier  she  could  recover  at  law. 
Ignorant  of  all  the  circumstances,  and  the  person  against  whom  she  seel^s. 


Dower,  writ 
of  right  of 
dower  and 
qttare  impedit 
abolifihed  by 
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rdief  LaTing in  his pofiaession  all  the  information  necessary  to  enable  her  8* 4  Will.  4, 

\o  establish  her  rights  (6  Yes.  89).    Therefore  a  court  of  equity  would    o*  ^i  >•  86. 

assist  a  woman  claiming  dower,  by  puttiue  out  of  her  way  a  term  which 

peyents  her  obtaining  possession  at  law ;  out  that  was  only  as  against  an 

heir  (Dudley  ▼.  Dudley,  Prec.  Ch.  241) ;  or  volunteer ;  not  a  purchaser 

(Radnor  v.  Eatherham,  Prec.  Ch.  65;  but  see  Williams  v.  Lombe,  3  Br.  C. 

C.  264,  and  note  by  Eden ;  and  see  Wilkins  v.  Lynch,  1  Hayes'  Ir.  Eop.  98). 

Upon  the  point  whether  a  defence  of  a  purchase  for  valuable  considera-  p[^  ^f  p^^ . 
tu)n  without  notice  be  an  answer  to  a  bill  bv  a  dowress  against  a  bond  fide  chase  for 
pnrchaser,  Lord  Tfiurlow  held,  that  audi  a  defence  would  bar  an  equitable,  yaluable 
out  not  a  legal  title  ( Williams  y.  Lambe,  3  Br.  C.  0.  264) ;  which  was  fol-  oonsidemtion 
lowed  in  Collins  y.  Archer  Tl  B.  ft  M.  292),  where  it  was  held,  that  such  a  without 
defence  would  not  be  ayailable  against  a  legal  title  on  a  bill  filed  for  an  notice, 
account  of  tithes. 

Before  the  Jud.  Acts  it  was  laid  down  generally  that  the  defence  could 
not  be  raised  in  the  Court  of  Chancery  in  oases  where  that  court  exercised 
a  l^al  jurisdiction  ooncuirently  with  courts  of  law  {Phillips  y.  Phillips,  4 
D.  F.  &  J.  217).  And  where,  since  the  Jud.  Acts,  a  plaintiff  in  the 
Chancery  Division  claimed  possession  of  land,  and  production  and  delivery 
ef  documents,  and  the  defendants  raised  this  defence,  and  also  pleaded 
possession,  they  were  held  not  entitled  to  resist  discovery  {Ind  Coope  y. 
Emmerson,  12  App.  Cas.  300). 

If  the  wife  be  divorced  d  mensd  et  ihoro,  a  court  of  eouity  would  not 
assist  her  in  recovering  dower,  but  leave  her  to  her  remedy  at  law  {Shute 
V.  Shuie,  Prec.  Chan.  Ill ;  Shelf ord  on  the  Law  of  Marriage  and  Divorce, 
420). 

As  to  the  recovery  of  arrears  of  dower,  see  3  &  4  Will.  4,  c.  27,  s.  41, 
pwl,  p.  ISS^  And  as  to  the  law  of  dower  generally,  see  the  notes  to  3  &  4 
Will.  4,  c.  105,  post, 

(c)  In  a  proceeding  b^  quare  impedit  the  plaintiff  must  prove  that  he,  or  Quare  impedit, 
those  under  whom  he  claims,  have  made  a  presentation  to  the  living.   This  is 

&e  only  legal  evidence  of  the  right  ( Cook  v.  Elphin,  5  Bligh,  N.  S.  126).  As 
to  the  case  of  coparceners,  aeeOtUly  v.  Exeter  ( 10  B.  &  C.  584 ;  5  Bing.  171;  2 
M.  &  P.  105 ;  4  Bmg.  525) ;  Richards  v.  Macclesfield  (7  Sim.  257) ;  Pyke  v.  Bath 
and  Wells  (Bac.  Abr.  tit.  «f  oint  Tenants  (H.^,  vol.  iv.  p.  482, 7th edit.)  In  quare 
impedit  the  ordinary  could  not  counterplead  the  patron's  title  by  sotting 
up  titie  in  the  Queen  by  lapse  (Starie  y.  Winchester,  9  C.  B.  62).  It  was 
not  competent  to  the  bishop  to  dispute  the  title  of  the  patron,  at  least 
before  collation,  as  two  persons  are  never  permitted  to  dispute  concerning 
the  titie  of  a  third  in  his  absence  (Avperley  y.  Hereford,  3  M.  &  Scott,  102  ,* 
see  Elvis  v.  lorA;,  Hob.  316 ;  and  tne  1st  resolution  in  Holland's  aise,  4 
Bep.  75  bV  As  to  a  right  of  nomination  by  a  majority,  see  Harriiigton  y. 
Lichfield  (4  Bing.  N.  C.  77).  If  a  deanery  was  in  the  presentation  of  the 
Crown  as  patron,  or  if  the  Crown  had  a  right  to  nominate  a  person  to  the 
chapter,  to  be  by  them  presented  to  the  bishop  for  institution  to  the 
deanery  (a  right  of  which  many  instances  occur,  and  which  is  fully 
recognized  in  the  books),  the  proper  remedy  to  admit  the  nominee  of  the 
C^wn  was  by  quare  impedit,  and  the  Court  of  Queen's  Bench  never  inter- 
fered by  mandamus  when  that  writ  lay  (R.  v.  Exeter,  12  Ad.  &  E.  512, 
534). 

By  statute  4  &  5  Will.  4,  c.  39,  costs  might  be  recovered  in  actions  of 
quare  impedit,  and  if  plaintiff  was  nou-suited,  &c.,  the  defendant  was,  with 
the  exception  mentioned  in  the  act,  to  have  judgment.  A  bishop  who  was 
a  defenc^t  in  quare  impedit,  who  failed  upon  demurrer,  might  be  ex- 
empted from  costs  bv  the  certificate  of  the  court  under  that  act  (Edwards 
y.  Exeter,  6  Bing.  N.  C.  146). 

(d)  An  ejectment  is  a  possessory  action,  wherein  the  titie  to  lands  and  Ejeotmeut. 
tenements  may  be  tried,  and  the  possession  recovered  in  all  cases  where 

the  party  claiming  titie  has  a  right  of  entry,  whether  such  titie  be  to  an 
estate  in  fee,  fee  &il,  for  life  or  for  years  (See  15  &  16  Yict.  c.  76,  ss.  168 
—221;  17  &  18  Vict.  c.  125,  s.  93;  2  Archbold's  Pr.,  by  Prentice,  825— 
^,  13th  ed.) 


Li_^ 
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8  ft  4  Will.  4i       \^Sects.  37  and  38,  which  contained  provisions  as  to  saving  rights 
e.  g7,  ■.  89.    f^  respect  qf  real  actions,  have  been  repealed  by  37  Sf  38  Vict.  c.  35.] 


No  descent, 
warranty,^  &o. 
to  bar  a  right 
of  entiy. 

Beecent. 


Difloontina- 
anoe. 


Wairantj. 


Descent  cast,  Discontinuance  and  Warranty. 

39.  No  descent  cast,  discontinuance,  or  warranty  {g),  which 
may  happen  or  be  made,  shall  toll  or  defeat  any  right  of  entry 
or  action  for  the.  recovery  of  land. 

\g)  A  mere  entry  is  not  pofieession  Continual  or  other  claim  will  no 
longer  preserve  any  right  of  entry,  or  distress  or  action  {anUy  sects.  10,  11, 
p.  136).  By  the  common  law,  descents  of  corporeal  inheritances  in  fee 
siiAple  took  away  the  entry  of  the  party  who  had  right  (Litt.  s.  385) ;  as 
if  a  disseisor  died  seised,  and  the  lands  descended  to  his  heir,  the  entry  of 
the  disseisee  was  thereby  taken  away  unless  there  had  been  a  continual 
claim  (Litt.  s.  414) ;  and  the  like  law  was  of  an  abatement  and  intrusion, 
and  of  the  feoffees  or  donees  of  abators  or  intruders.  But  by  stat.  32  Hen. 
8,  c.  33,  the  '*  dying  seised  of  any  disseisor  of  and  in  any  lands,  &c.,  haying 
no  title  therein,  shall  not  be  deemed  a  descent  to  take  away  the  entry  of 
the  person  or  his  heir,  who  had  lawful  title  of  entry  at  the  time  of  the 
descent,  unless  the  disseisor  has  had  peaceable  possession  for  five  years 
next  after  the  disseisin,  without  entrv  or  continual  claim  by  the  person 
entitled."  If  a  disseisor  died  after  nve  ^ears*  quiet  possession,  and  the 
disseisee  entered,  the  heir  of  the  former  might  have  maintained  an  eject- 
ment, for  the  right  of  possession  belonged  to  him,  although  the  mere  right 
was  in  the  disseisee  (Smyth  y.  Tyndallj  2  Salk.  685).  The  doctrine  of 
descent  cast  did  not  apply,  if  the  claimant  was  under  any  le^al  disabilities 
during  the  life  of  the  ancestor,  either  of  infancy,  coverture,  miprisonment, 
insanity,  or  being  out  of  the  realm ;  because  m  all  these  cases  there  was 
no  laches  or  neglect  in  the  claimant,  and  therefore  no  descent  took  away 
his  entry  (Litt.  1.  3,  c.  6) ;  nor  did  it  affect  copyhold  or  customary  estates, 
where  the  freehold  is  in  the  lord  {Doe  v.  DanverSy  7  East,  299) ;  nor  cases 
where  the  party  had  not  any  remedy  but  by  entry  as  a  devisee  (Co.  Litt. 
240  b;  7  East,  321.  On  descent  cast,  see  Co.  Litt.  237  b;  Bac.  Abr. 
Descent  (F^  (G)  (H);  Com.  Dig.  Descent  (D) ;  Boscoe  on  Eeal  Actions, 
81 — 87 ;  Aaams  on  Ejectment}. 

A  discontinuance  of  estates  in  lands  and  tenements  is  defined  by  Lord 
Coke  to  be  ^*  An  alienation  made  or  suffered  hj  tenant  in  tail,  or  oy  any 
that  is  seised  in  auter  droits  whereby  the  issue  in  tail,  or  the  heir  or  suc- 
cessor, or  those  in  reversion  or  remainder,  are  driven  to  their  action  and 
cannot  enter  '*  (Co.  Litt.  325  a).  At  common  law,  an  estate  might  be  dis- 
continued five  ways: — 1.  By  feoffment.  2.  By  fine.  3.  By  common 
recovery.  4.  By  confirmation :  and  5.  By  release  with  warranty.  A  grant 
by  deed  or  fine,  of  such  things  as  lie  not  in  livery  (Litt.  s.  618 ;  Co.  Litt. 
332  a),  did  not  work  any  discontinuance.  A  feoffment  made  after  1st 
October,  1845,  has  no  tortious  operation  (8  &  9  Vict.  c.  106,  s.  4). 

A  discontinuance  of  an  estate  tail  could  only  be  made  by  a  tenant  in 
tail  in  possession  {Doe  v.  Jones,  1  B.  &  C.  243;  Trevilian  v.  Zane,  Cro. 
Eliz.  56 ;  see  1  Rep.  7C  a ;  Litt.  s.  658 ;  Co.  Litt.  325  a).  But  the  exist- 
ence of  a  term  of  ^ears  prior  to  the  estate  of  a  tenant  in  tail  did  not  prevent 
a  fine  levied  by  him  from  operating  as  a  discontinuance  [Doe  y.  Finch y  I 
Nev.  &  M.  130).  As  to  a  prior  estate  by  the  curtesy,  see  Anderson  y. 
Anderson,  30  Beay.  209;  see  further  the  notes  to  Doe  y.  Finch,  sup,, 
where  much  learning  on  the  subject  of  discontinuance,  &c.,  is  collected 
(flf.  C,  4  B.  &  Ad.  283).  As  to  discontinuance,  see  Bac.  Abr.  and  Com. 
Dig.  Discontinuance;  Co.  Litt.  325  a ;  347  b,  and  notes  by  Butler;  Boscoe 
on  Keal  Actions,  43 — 53 ;  1  Prest.  on  Cony,  and  on  Abst.  Lidex ;  Boper 
on  Husband  and  Wife,  c.  2,  s.  2 ;  Doe  v.  Boss,  7  M.  j&  W.  125. 

As  to  the  law  of  warranty,  see  Com.  Dig.  Guaranty;  Co.  Litt.  365  a ; 
393  b,  and  notes  by  Butler;  Bac.  Abr.  Warranty;  Snepp.  T.  181—203; 
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l)oe  V.  t7cwe«,  1  Crompt.  &  Jerv.  628.    By  stat.  3  &  4  Will.  4,  o.  74,  s.  14,  8*4  WIU.  4, 
all  warranties  of  lands  which  shall  be  made  after  the  3lBt  December,  1833,     ^*  87,  i.  88. 

by  any  tenant  in  tail  thereof,  shall  be  absolutely  void  against  the  issue ^ 

in  tail,  and  all  persons  whose  estates  are  to  take  effect  after  the  determi- 
nation or  in  defeasance  of  the  estate  tail  (See  post). 

• 

[Sections  40,  41,  42  of  this  act  are  inserted  pp.  176,  186, 


11.  Limits  of  the  Act. 

Spiritual  Courts. 

43.  No  person  claiming  any  tithes,  legacy  or  other  property,  Act  to  extend 
for  the  recovery  of  which  he  might  bring  an  action  or  suit  at  *?  *^?  "P^' 
law  or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  "       oourts. 
any  spiritual  court  to  recover  the  same  but  witmn  the  period 
during  which  he  might  bring  such  action  or  suit  at  law  or  in 
equity  (A). 

(A)  The  mode  of  recovering  personal  legacies  in  the  ecclesiastical  courts 
is  stated  in  3  Has^.  Eccl.  B.  161,  162.  Bee  now,  howeyer,  20  &  21  Yict. 
c.  77,  8.  23,  by  -^uch  it  is  provided  that  the  Court  of  Probate,  to  which 
the  jurisdiction  of  the  ecclesiastical  courts  has  been  transferred,  shall 
entertain  no  suit  for  legacies. 

No  action  at  law  lay  against  an  executor  for  a  pecuniary  legacy  {Deeks  Reooveiy  of 
V.  Strutty  o  T.  B.  690 ;  see  SotUhampton  y.  Oraves,  8  T.  B.  593 ;  Atkins  v.  legacies  by 
Silly  Cowp.  284 ;  Eawkes  y.  Saunders,  Cowp.  289,  coniraj ;  nor  against  an  action  at  law. 
administrator  to  recover  a  distributive  share ;  nor  agamst  his  executor, 
although  he  had  promised  to  pay  {Jones  v.  Tannery  7  B.  &  C.  542 ;  see 
Johnson  V.  Johnson,  3  Bos.  &  P.  169).  But  an  action  at  law  lay  against 
an  executor  to  recover  a  specific  chattel  bequeathed  after  his  assent  to  the 
bequest  {Doe  v.  Ouy,  3  East,  120;  Paramour  v.  YardUey,  Plowd.  539; 
Weslvnck  v.  Wyer,  4  Bep.  28  b) ;  also  to  recover  a  pecuniary  legacy 
where  the  executor  had  admitted  liiat  he  held  the  money  to  the  legatee's 
use  {TophamT,  Morecraft,  8  E.  &  B.  972 ;  Barlow  v.  Browns,  16  M.  &  W. 
126).  So  an  action  of  assumpsit  for  money  had  and  received,  and  on  an 
account  stated,  was  maintamable  by  a  residuary  legatee  against  an 
executor  *'  on  the  ground  of  a  certain  sum  being  received  and  retained  to 
tiie  plaintiff's  use"  {Hart  v.  Minors,  2  C.  &  M.  700;  see  Gregory  v. 
Harman,  1  M.  &  P.  209 ;  3  C.  &  P.  205 ;  Corporation  of  Clergymen* s  Sons 
V.  Swainson,  1  Ves.  sen.  75 ;  Reech  v.  Kennegal,  lb.  123 ;  Rogers  v.  Soutten, 
2  Keen,  698;  Bothe  v.  Crampton,  Cro.  Jac.  612;  Davis  v.  Reyner,  2  Lev.  3; 
Ooring  v.  Goring,  Yelv.  10 ;  Rann  v.  Hughes,  7  T.  B.  350,  n. ;  Childs  v. 
Monins,  2  Brod.  &  Bing.  460;  5  B.  Moore,  282 ;  Bradley  v.  Heath,  3  Sim. 
543;  HoUand  v.  Clark,  1  Y.  &  Coll.  N.  C.  151;  see  Wms.  Exors.  1941 
d  seq.,  8th  ed.)  In  an  action  against  executors  upon  an  account  stated  for 
a  l^;acy,  it  is  competent  to  the  plaintiff  to  impeach  any  particular  item  or 
items  on  the  crecQt  side  of  the  account  CRose  y.  Savory,  2  Scott,  199;  1 
Hodges,  269 ;  Gorten  v.  Dyson,  1  Brod.  &  B.  219 ;  Moert  v.  Moessard,  1  M. 
&  P.  8 ;  Wamey  v.  Eamshaw,  4  Tyrw.  806 ;  Roper  v.  Holland,  3  Ad.  &  Ell. 
99).  A  testator  devised  lands  in  fee,  after  the  determination  of  certain 
life  estates,  to  A.,  B.,  and  C,  as  tenants  in  common,  subiect  to  and 
charged  with  the  payment  of  200Z.,  which  he  thereby  bequeatned  to  and 
to  be  equally  dividea  among  1i^  children  of  lus  niece.  A.  and  B.,  during 
the  life  of  one  of  l^e  tenante  ftr  life,  granted  their  reversion  in  two  un- 
divided third  parts  of  tiie  lands  to  mortgagees  for  500  years :  it  was  held, 
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8  ft  4  Will.  4,  tliat  an  action  of  debt  could  not  be  maintained  against  the  termors  for  a 
0.  87, 1.  48.    share  of  the  200/.  so  bequeathed  {BraithtoaiU  y.  Skinner,  5  M.  ft  W.  313). 


Act  not  to 
extend  to 
Scotland  nor 
to  advowsons 
in  Ireland. 

*Z^ytf  present. 


Scotland  and  Ireland, 

44.  Provided  always,  and  be  it  further  enacted,  that  this  act 
shall  not  extend  to  Scotland ;  and  shall  not,  so  far  as  it  relates 
to  any  right  to  permit  *  to  or  bestow  any  church,  yicarage  or 
other  ecclesiastical  benefice,  extend  to  Ireland  (t). 


(i)  The  provisions  of  3  &  4  Will.  4,  o.  27,  relating  to  advowsons,  &c., 
wei-e  extended  to  Ireland  by  6  &  7  Vict.  c.  32,  and  7  &  8  Vict.  c.  27,  and 
the  words  of  this  section  excluding  Ireland  have  been  repealed  (37  &  38 
Vict.  c.  35).  See  32  &  33  Vict.  c.  42. 
The  oolonidB.  This  act  applies  to  New  South  Wales  {Day  v.  Day^  L.  B.  3  P.  C.  751  ; 
Trustees  Co,  v.  Short,  13  App.  Cas.  793) ;  and  to  New  Zealand  (Primmer  v. 
Wellington,  9  App.  Cas.  708),  but  does  not  apply  to  Jamaica  {Pitt  v.  Dacre, 
3  Ch.  D.  295).  Where  a  Hindoo  banker  claimed  as  a  creditor  in  an 
English  administration  action,  the  English  statute  applied  {Finch  v.  Finch, 
35  li.  T.  235).  But  the  Indian  statute  was  held  to  j^vem  the  case  of 
money  in  an  English  court  representing  land  in  India  CRe  Feat,  7  Eq. 
302).  As  to  which  statute,  see  also  Hay  v.  Gordon  (21  W.  R.  11).  See 
also  the  questions  raised  as  to  bonds  charged  on  the  revenues  of  Oudh  in 
Doss  V.  Secretary,  tfcc.  of  India  (1875,  W.  N.  59) ;  and  as  to  the  Bombay 
Civil  Sei-vice  Fund,  in  Edwards  y.  Warden  (1  App.  Cas.  281).  By  the 
law  of  Lower  Canada,  the  period  of  prescription  is  thirty  years  {Herrick 
V.  Sixby,  L.  B-.  1  P.  C.  436;  Macdonala  y,  Lamhe,  ih,  539).  As  to  adverse 
possession  in  Nova  Scotia,  see  Des  Barres  v.  Shey  (22  W.  R.  273) ;  and  in 
Ceylon,  see  Clark  y,  Elphinstone  (6  App.  Cas.  164).  See  as  to  the  period 
of  limitation  in  New  Brunswick,  Lewin  v.  Wilson,  11  App.  Cas.  639. 


Raising  the 
statute: 


PLEADING  AND  PRACTICE  AS  TO  THE  STATUTE  OF 

LIMITATIONS. 


By  R.  S.  C.  Ord.  19,  r.  15,  a  party  must  raise  by  his  pleading  all  such 
grounds  of  defence  or  reply  as,  if  not  raised,  would  take  the  opposite 
party  by  surprise  or  would  raise  issues  of  fact  not  arising  out  of  the 
preceding  pleadings,  as,  for  instance.  Statute  of  Limitations, 
by  pleading ;  In  Dawkins  v.  Fenrhyn  (4  App.  Cas.  59 ;  an  action  commenced  in  1877, 
when  demurrer  was  permitted).  Earl  Cairns  held  that  in  personal  actions 
the  statute  must  be  pleaded ;  but  that  in  the  case  of  real  property,  where 
it  was  a  question  of  title,  the  statute  might  be  raised  by  demuiTer  (See 
further,  Be  Burge,  Qillard  y,  Lawrenson,  67  L.  T.  364  ;  Noyes  v.  Crawley, 
by  demurrer.  10  Ch.  D.  31).  Since  Dawkins  v.  Fenrhyn  demurrer  has  been  abolished, 
but  in  lieu  thereof  a  party  can  raise  by  his  pleading  a  point  of  law 
(R.  S.  C.  Ord.  25). 

Where  an  action  is  brought  to  recover  land  of  which  the  defendant  is  in 
possession,  the  statute  is  often  pleaded  expressly  {Lycll  y,  Kennedy,  18 
Q.  B.  Div.  796;  Fedd^  v.  Hunt,  ib,  565).  In  Heath  v.  Fugh  (6  Q.  B.^Div. 
353),  it  was  said  that  in  such  a  case  the  defence  of  the  statute  might  be 
raised  under  the  plea  of  possession  in  a  general  form  (Ord.  21,  r.  21). 

Ord.  8,  r.  1,  provides  that  no  original  writ  of  summons  shall  be  in  force 
for  more  than  twelve  months  from  the  date  thereof.  Ord.  6,  r.  1,  pro- 
vides for  the  issue  of  concurrent  writs,  such  writs  only  to  be  in  force  for 
the  period  during  which  the  original  writ  is  in  force.  Under  Ord.  8,  r.  1, 
however,  upon  application  before  the  expiration  of  the  twelve  months,  the 
writ  or  concurrent  writ  may  for  good  reason  be  renewed  for  six  months, 
ftnd  so  from  time  to  time.     Under  Ord.  64,  r.  7,  times  may  be  enlarged. 


Renewal  of 
writ  to  save 
statute. 


\ 
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Where  the  plaintifrB  claim  would,  in  the  absence  of  renewal,  be  barred  by  8  ft  4  Will.  4, 
statate,  the  time  for  renewing  a  writ  will  not  usually  be  enlarged,  but    o>  87,  •.  44. 

the  court  has  a  discretion  (Doyle  v.  Kaufmann,  3  Q.  B.  Div.  7,  340;  

Hewett  V.  Barr,  1891,  1  Q.  D,  98).  Where,  however,  the  original  writ 
was  issued  and  renewed  in  proper  time,  the  time  for  issuing  a  concurrent 
writ  was  enlarged,  although  the  operation  of  the  statute  was  thereby 
aflfected  {Smalpage  v.  Tonqe,  17  Q.  B.  Div.  644). 

Where  a  wnt  was  issued  in  due  time  in  the  Common  Pleas  to  recover  a 
debt,  which  writ  was  never  served ;  and  six  months  later  (when,  imless 
saved  by  the  writ,  the  debt  was  barred)  the  plaintiff  took  out  an  adminis- 
tration summons  in  chancery ;  such  summons  was  held  barred,  the  writ 
not  keeping  the  debt  alive  for  the  purpose  of  proceedings  in  anotiier  court 
[Manhy  v.  Manhy,  3  Ch.  D.  101.  Compare  HurBt  v.  Hursty  21  Ch.  Div. 
291,  295). 

In  the  case  of  pleadings,  a  party  cannot  by  amendment  set  up  fresh  Amendments, 
claims  which  since  the  writ  have  become  barred  by  statute  ( Weldon  v. 
Neal,  19  Q.  B.  Div.  394 ;  see  Steward  v.  North  Metropolitan  Co,,  16  Q.  B. 
Div.  556 ;  Hudson  v.  Femyhough,  61  L.  T.  722).  As  to  Raising  by  amend- 
ment a  case  of  concealed  fraud  to  meet  the  statute,  see  Lawrance  y.  Norreye 
(39  Ch.  Div.  236). 


LIMITATIONS  OF  TIME  IN  PEAOTICE. 

With  regard  to  appeals  to  the  Court  of  Appeal,  Ord.  58,  r.  15,  provides  limitations 
that  no  appeal  from  any  interlocutory  order  or  from  any  order,  whether  in  praotioe. 
final  or  interlocutory,  in  any  matter  not  being  an  action,  shall,  except  by  Appeals  to 
leave,  be  brought  after  twenty-one  days,  and  no  other  appeal  shall,  except  the  Court  of 
by  leave,  be  brought  after  one  year.    These  times  may  oe  enlarged  under  Appeal. 
Ord.  64,  r.  7,  but  not  except  under  very  special  circumstances  (Collins  v. 
FaddingUm,  6  Q.  B.  Div.  368). 

In  the  case  of  ordinary  appeals  to  the  House  of  Lords,  Standing  Oi'der  Appeals  to 
No.  1  provides  that  the  petition  of  appeal  must  be  lodged  within  one  year  the  House  of 
from  the  date  of  the  last  decree,  order,  or  judgment  appealed  from.    In  Loi^. 
case,  however,  the  appellant  be  an  infant  or  feme  covert  or  nan  compos 
mentiSy  or  imprisoned,  or  out  of  Qreat  Britain  and  Ireland,  he  may  appeal 
within  one  year  after  the  disability  ceases ;  but  no  longer  time  uian  five 
years  will  be  allowed.    If  this  standing  order  can  be  suspended  at  all,  it 
will  only  be  on  some  extremely  exceptional  and  extraordinary  ground 
{FkiUips  v.  Fothergill,  11  App.  Gas.  466). 

Appeals  to  the  House  of  Lords  in  matrimonial  causes  must  be  from  a 
decision  of  the  Court  of  Appeal,  and  must  be  brought  within  one  month 
after  such  decision  if  the  House  of  Lords  is  then  sitting ;  if  not,  within 
fourteen  days  after  its  next  sitting  {Cleaver  y.  Cleaver,  9  App.  Cas.  631). 
^  With  regard  to  pleading  the  Statute  of  Limitations  in  county  courte,  it  Praotioe  in 
is  provided  by  9  &  10  Vict.  c.  95,  s,  76,  that  no  defendant  in  any  court  the  county 
holden  under  the  act  shcdl  be  allowed  to  set  off  any  debt  or  demand  ^^  *"  ^ 
daimed,  or  recoverable  by  him  from  the  plaintiff,  or  to  set  up  by  way  of  the  Statates 
defence,  and  to  claim  and  have  the  benefit  of  infancy,  covertui'e,  or  any  °'  -Liinuta- 
Statute  of  Limitations,  or  of  his  discharge  under  any  statute  relating  to     °°; 
hankmpte,  or  any  act  for  relief  of  insolvent  debtors,  without  the  consent  Notices  to  be 
of  the  plaintiff,  unless  such  notice  thereof  as  shall  be  directed  by  the  rules  ^^^  ^  *^® 
made  wr  regulating  the  practice  of  the  court  shall  have  been  given  to  the  clerk  of 
clerk  of  the  court ;  and  in  every  case  in  which  the  practice  of  the  court  ^^^j^ 
E^udl  require  such  notice  to  be  given,  the  clerk  of  the  court  shall,  as  soon  ^efOTioes  who 
as  conveniently  maybe  after  receiving  such  notice,  communicate  the  same  ^^^n  oommn- 
to  the  plaintiff  by  tne  post,  or  by  causing  the  same  to  be  delivered  at  his  nioate  the 
usual  place  of  abode  or  business,  but  it  shall  not  be  necessary  for  the  game  to  the 
defendant  to  prove  on  the  trial  that  such  notice  was  communicated  by  the  plaintiff, 
plaintiff  to  the  clerk. 

The  Cotinty  Court  Boles  further  provide  that  when  a  defendant  intends 
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8  ft  4  Will.  4,  to  rely  upon  the  defence  of  any  Statute  of  Limitations,  lie  ehall  file  a 
0.  87, 1.  44.  notice  stating  thereon  his  name  and  address,  together  with  a  concise 
statement  of  such  ground,  five  clear  days  before  the  return  day.  And  the 
registrar  shall,  within  twenty-four  hours  after  receiving  the  same,  trans- 
mit by  post  one  copy  of  such  notice  and  particulars  to  the  plaintiff.  But 
on  non-compliance  with  the  rule  the  judge  has  a  power  of  adjournment 
(Ord.  10,  r.  10).  And  further,  that  where  a  defendant  intends  to  rely  on 
the  defence  of  any  Statute  of  Limitations,  he  shall  in  his  statement  specify 
the  date  from  which  he  alleges  that  the  statute  began  to  run  (Ord.  10,  r.  14 ; 
see  also  r.  18a). 

The  rules  also  provide  for  the  issue  of  successive  summonses  to  save  the 
statute,  viz.,  ordinary  summonses  (Ord.  7,  r.  6),  default  summonses 
(Ord.  7,  r.  29),  judgment  summonses  (Ord.  25,  r.  20). 


II.  Limitation  of  time  for  the  recoveey  of  money  charged 

ON  LAND,  legacies,  ARREARS  OF  DOWER,  RENT,  AND  INTEREST 

(3  &  4  Will.  4,  c.  27,  ss.  40—42). 

Charges  and  Legacies. 

Money  40.  No  action  or  suit  or  other  proceeding  shall  be  brought  to 

JI^^^^^P^  recover  any  sum  of  money  secured  by  any  mortgage  (a),  judg- 

legacies  to  be  ment  (J),  or  lien  (c),  or  otherwise  charged  upon  or  payable  out 

deemed  satis-   of  any  land  or  rent,  at  law  or  in  equity  (c?),  or  any  legacy  (e), 

rad  *f  twT  tv  ^^^  within  twenty  years  next  after  a  present  right  to  receive  the 

years,  if  there  same  shall  have  accrued  to  some  person  capable  of  giving  a 

shall  be  no       discharge  for  or  release  of  the  same  (^),  unless  in  the  meantime 

or*aSno?r^^    some  part  of  the  principal  money,  or  some  interest  thereon, 

lodgment  in     shall  have  been  paid  (A),  or  some  acknowledgment  of  the  right 

writing  in  the  thereto  shall  have  been  given  in  writing  signed  by  the  person 

meantime.       y^^  whom  the  Same  shall  be  payable,  or  his  agent,  to  the  person 

entitled  thereto,  or  his  agent  (t) ;    and  in  such  case  no  such 

action  or  suit  or  proceeding  shall  be  brought  but  within  twenty 

years  after  such  payment  or  acknowledgment,  or  the  last  of 

such  payments  or  acknowledgments,  if  more  than  one,  was 

given. 

This  section         The  act  23  &  24  Vict.  c.  38,  s.  13,  enacts,  "  that  after  the 
caw^ofclaims  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
to  estates  of     sixty,  no  suit  or  other  proceeding  shall  be  brought  to  recover 
intestates.        the  personal  estate,  or  any  share  of  the  personal  estate,  of  any 
person  dying  intestate,  possessed  by  the  legal  personal  repre- 
sentative of  such  intestate,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  such  estate  or  share,  or 
some  interest  in  respect  thereof,  shall  have  been  accounted  for 
or  paid,  or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  accountable  for  the 
same,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent ; 
and  in  such  case  no  such  action  or  suit  shall  be  brought,  but 
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within  twenty  years  after  such  accounting,  payment,  or  acknow-  •  *  *  ^lU-  ^ 
ledgment,  or  the  last  of  such  accountings,  payments,  or  acknow-    ^'  ^^* '' 
ledgments,  if  more  than  one  was  made  or  given"  (/). 

From  the  let  of  January,  1879,  sect.  8  of  37  &  38  Vict.  c.  57,  has,  by  37  &  38  Vict 
sect.  9  of  the  same  act,  been  substituted  for  sect.  40  of  3  &  4  Will.  4,  c.  27.  c.  67,  b.  8. 
Sect  8  of  37  &  38  Vict.  c.  57,  fixes  the  period  of  limitation  for  the  recovery 
of  mone^  charged  upon  land  and  legacies  at  twelve  years,  but  in  other 
respects  is  similar  to  3  &  4  Will.  4,  c.  27,  s.  40.    The  following  note  has 
reference  to  3  &  4  Will.  4,  c.  27,  s.  40,  and  23  &  24  Vict.  c.  38,  s.  13. 

(a)  A  foreclosure  action  is  not  an  action  to  recover  the  mortgage  money  Hostgaobs. 
within  sect.  40,  but  is  an  action  to  recover  land  within  sects.  2  and  24  of  ForeelftimTe 
3  &  4  Will.  4,  c.  27  {Harlock  v.  Ashherry,  19  Ch.  Div.  539 ;    Wrixon  v.  actioiuB^ 
Vize,  3  Dru*  &  War.  104 ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345 ;  7  App.  Cas. 
235).     For  the  older  law,  see  Doe  v.  WilUarM  (5  Ad.  &  El.  296) ;  Dear- 
man  V.  Wyche  (9  Sim.  570) ;  Du  Vigier  v.  Lee  (2  Ha.  326) ;  Sinclair  v. 
Jackson  (17  Beav.  405).    In  the  case  of  an  equitable  charge  on  a  rever- 
sionary mterest  in  land,  the  statute  runs  against  the  right  to  foreclose 
from  the  time  when  the  interest  falls  into  possession  {Ilugill  y.  Wiikimon, 
38  Ch.  D.  480).     See  under  the  old  law  Humble  ▼.  Humble,  24  Beav.  535 ; 
where  a  claim  to  have  their  debt  raised,  made  by  mortgagees  holding  a 
mortgage  on  a  reversionary  interest  in  real  estate  was  barred  by  sect.  40. 

Before  3  &  4  Will.  4,  c.  27,  if  the  mortgagor  continued  in  pjossession,  Proaimiption 
and  there  had  been  neither  payment  uor  demand  of  any  principal  or  of  payment 
interest  for  twenty  years,  it  was  sufficient  to  raise  the  presumption  of  hetate  3  &  4 
payment  (1  Ch.  B.  59,  105;  Trash  v.  White,  3  Br.  C.  C.  289;  Christopher  Will.  4,  c.  27. 
V.  Sparke,  2  Jac.  &  W.  228 ;    Cooke  v.  Soltau,  2  Sim.  &  Stu.  154 ;   contra 
JoplxB  V.  Baker,  2  Cox,  118;    Leman  v.  Newnham,  1  Ves.  sen.  51);   but 
such  presumption  was  liable  to  be  rebutted  by  circumstances,  and  payment 
of  interest  on  part  of  the  debt  was  sufficient  to  keep  the  whole  alive 
{Loftus  V.  Smithy  2  Sch.  &  Lef.  642). 

(6)  Sect  40  applies  to  a  case  in  which  a  judgment  is  sought  to  be  en-  Zjjzqvxstss. 
forced  against  the  personal  estate,  as  well  as  to  a  case  in  which  it  is  sought 
to  be  enforced  agamst  the  land  of  the  debtor  (AVataon  v.  Birch,  15  Smi. 
623 ;  but  see  Henry  v.  Smith,  2  Dru.  &  War.  391).  Proceedings  to  revive 
a  judgment  are  also  within  this  section  ( Waiters  v.  Lidwill,  9  Ir.  L.  B. 
362).  A  writ  of  sdre  facias,  however,  will  issue  to  revive  a  judgment 
given  as  a  collateral  security  for  the  payment  of  an  annuity,  although 
more  than  twenty  years  have  elapsed  since  it  wa^  signed,  if  payments  of 
the  annuity  within  that  time  have  been  made  ( Williams  v.  Welch,  3  Dowl. 
&  L.  565). 

In  Wall  V.  Walsh  (I.  E.  4  C.  L.  103),  it  was  held  that  a  writ  of  revivor 
was  not  an  action  upon  a  judgment  within  sect.  20  of  the  C.  L.  P.  Act,  1853 
(Ireland),  and  that  the  period  of  Umitation  in  such  proceedings  was  still 
regulated  by  3  &  4  Will.  4,  c.  27,  s.  40. 

A  scire  facias  on  a  judgment  is  not  a  mere  continuation  of  a  former  suit.  Scire  facias, 
but  creat^  a  new  right.  A  judgment  was  obtained  in  1 8 1 3.  It  was  revived 
by  scire  facias,  in  1828.  A  bill  was  filed  in  1838,  in  the  Court  of  Exchequer 
in  Ireland,  against  the  representatives  of  the  debtor,  praying  for  an  account, 
and  that  the  principal  and  interest  due  on  the  judgment  might  be  satisfied 
out  of  the  debtor's  personal  or  real  estate.  On  a  plea  of  this  statute  it  was 
held,  that  the  scire  facias  created  new  rights,  and  that  the  plea  was  no  bar 
to  the  suit  {Farrell  v.  Oleeson,  11  CI.  &  Fin.  702  ;  see  Farran  v.  Beresford, 
10  CI.  &  Fin.  319).  Eevivor  of  a  judgment  on  a  sdre  facias,  although 
there  be  no  change  of  parties,  gives  a  new  present  right  to  the  conusee  so 
as  to  prevent  the  operation  of  mis  section  {Re  Blake,  2  Ir.  Ch.  £.  643 ;  see 
Barb.  &  Bos.  Stat.  Lim.  123).  Where  an  action  of  debt  is  brought  on  a 
judgment  and  judgment  recovered,  time  runs  against  the  former  judgment 
from  its  own  date,  and  not  from  the  date  of  the  latter  judgment  {Waiters 
T.  Lidvnll,  9  Ir.  L.  B.  362 ;  Kealy  v.  Bodkin,  lb.  383).  A  revivor  by  Lands  bound 
^re  facias  against  the  conusor  of  a  judgment  is  sufficient  to  keep  the  by  a  revivor 

of  judgment, 
s.  ^ 
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8  ft  4  Will.  4,  judgment  alive  as  against  the  terre-tenants  of  an  estate  of  whioh  the  conusor 
e.  87,  I.  40.    was  seised  at  the  date  of  the  rendition  of  the  judgment,  but  which  he  had 

• conveyed  away  before  the  issuing  of  the  scire  facias  [Murray  t.  Clarke,  4 

Ir.  C.  L.  B.  610).  It  seems,  however,  that  a  judgment  of  revivor  will  not 
revive  the  original  judgment  as  against  lan(&  of  the  conusor  which  have 
come  previous  to  the  revivor  into  the  hands  of  persons  neither  parties  nor 
privies  to  the  revivor ;  nor  will  a  judgment  of  revivor  against  an  executor 
revive  the  original  judgment  against  the  heir,  or  vice  versa  {Kirkwood  v. 
Lhyd,  11  Ir.  Eq.  E.  561 ;  12  Ir.  Eq.  K  685  ;  Be  Bodkin,  12  Ir.  Ch.  R.  61). 
As  to  revivor  against  a  pereon  in  possession  of  lands  under  a  settlement, 
see  Byan  v.  Camhie  (2  Ir.  Eq.  B.  328) ;  Franks  y.  Mason  (9  Ir.  Eq.  B.  358). 
It  seems  that  the  old  writ  of  scire  facias  can  still  be  issued  since  the  Judi- 
cature Acts  {Kipling  v.  'Todd,  3  C.  P.  D.  350 ;  Lindley*s  Company  Law, 
281,  5th  ed.)  For  the  proceeding  to  revive  a  judgment  see  15  &  16  Vict, 
c.  76,  ss.  128 — 134 ;  and  19  &  20  Vict.  c.  97,  s.  10,  by  which  a  person  en- 
titled to  revive  a  judgment,  &c.,  is  not  entitled  to  any  longer  time  for 
doin^  so  by  reason  of  his  being  beyond  the  seas,  or  imprisoned,  at  the  time 
his  right  accrued. 
Decree  in  A  decree  of  a  court  of  equity  for  the  payment  of  a  specific  sum  was  in- 

equity, eluded  under  judgment  in  this  section  {Dunne  v.  Doyle,  10  Ir.  Ch.  R.  502). 

Judgment  on        ^^^  statute  does  not  begin  to  run  against  a  judgment  entered  on  a  post 
po9t  obit  bond,  ohit  bond,  until  the  death  occurs  upon  which  the  bond  is  payable  {Barber 
when  time        v.  Shore,  1  Jebb  &  S.  610;  Tuckey  v.  Hawkins,  4^  C.  B.  655;  Qilmany. 
b^lns  to  run.  Chute,  11  Ir.  L.  B.  442  ;  Kennedy  v.  WhaJey,  12  Ir.  L.  B.  54).     As  to  the 
running  of  time  in  the  case  of  judgments  entered  on  bonds,  see  Be  Kingston, 
(I.  B.  3  Eq.  485) ;  Be  Keay  (I.  B.  3  Eq.  659). 
Presumption        Before  this  statute  it  appears  that  if  a  judgment  creditor  had  lain  by  for 
of  satisraotion  twenty  years  without  any  effort  to  enforce  nis  judgment,  and  it  had  not 
of  judgments   been  acknowledged  by  the  debtor  within  that  time,  it  was  presumed  to  be 
before  3  &  4     satisfied  (Peake's  Ev.  25,  n. ;  Coote  on  Mortgages,  151,  4th  ed. ;  see  4 
Will.  4.  c.  27.  Anne,  o.  16,  s.  12 ;  Kemys  v.  Buscomb,  2  Atk.  45).     It  was  held,  that  the 
presumption  arising  from  lapse  of  time  of  a  judgment  having  been  satis- 
fied, was  not  rebutted  by  evidence  of  the  debtor  having  been  m  extremely 
embarrassed  circumstances,  and,  in  the  opinion  of  those  who  knew  him, 
incapable  of  paying  the  debt  secured  by  the  judgment  ( Willaume  v.  Gorges, 

1  Campb.  217  ;  see  also  Grenfell  v.  Girdlestone,  2  Y.  &  0.  662 ;  Whit€  v. 
Parnther,  1  Knapp,  228,  229). 

Vbndob's  (^)  -^  vendor's  lien  for  unpaid  purchase-money  is  within  this  section 

LIEN.  (^o/f  V.  Stephenson,  7  Hare,  1 ;  1  D.  M.  &  Q.  28V     As  to  when  time  com- 

mences to  run,  see  Toft  v.  Stephenson  (5  D.  M.  <k  Q-.  735). 
Nature  of  the       Where  a  vendor  delivers  possession  of  an  estate  to  a  purchaser  without 
lien.  receiving  the  purchase-money,  equity,  whether  the  estate  be  conveyed 

{Chapman  Y,  Tanner,  1  Vem.  267;  FoUexfeny.  Moore,  3  Atk.  272;  and 
see  1  Br.  C.  C.  302,  424,  and  6  Ves.  jun.  483;  Mackreth  v.  Symnions,  15 
Ves.  329),  and  a  recoijjt  is  indorsed  on  the  conveyance  {Coppiny*  Coppin, 

2  P.  W.  291 ;  3  Buss.  488),  or  be  not  conveyed  (Smithy,  Hibbard,  2  Dick. 
730;  Charles  y,  Andrews,  9  Mod.  152),  and  although  there  was  not  any 
special  agreement  for  that  purpose,  and  whether  the  estate  be  freehold  or 
copyhold  {Winter  v.  Anson,  3  Ituss.  488),  gives  the  vendor  a  lien  on  the 
land  for  the  money.  But  the  application  of  this  doctrine  depends  upon 
the  intention  of  the  parties  {Be  Albert,  tfec.  Co.,  11  Eq.  179). 

When  lost.  Thus,  where  a  vendor  tooi  a  mortgage  of  part  of  the  estate,  his  lien  over 

the  rest  of  the  estate  was  held  to  be  excluded  ( Capper  v.  Spottiswoode, 
Taml.  21) ;  and  where  ho  took  a  mortgage  of  the  whole  estate  for  part  of 
the  unpaid  purchaso-money  his  lien  for  the  balance  was  lost  {Bondy,  Kent, 
2  Vem.  281 ;  see  1  Sch.  &  Lef.  135).  So  there  is  no  lien  where  the  ven- 
dor takes  a  mortgage  of  another  estate  (6  Ves.  760),  or  a  charge  upon 
stock  {Nairn  v.  Frowse,  6  Ves.  752) ;  nor  where  the  consideration  for  the 
conveyance  was  expressed  to  be  the  covenant  for  the  payment  of  an  annuity 
and  a  sum  in  gross  in  the  event  of  the  purchaser's 'marriage  {Clark  v. 
Boyle,  3  Sim.  499 ;  see  Stuart  v.  Ferguson,  1  Hayes,  452 ;  Farrotty,  Sweet- 
land,  3  M.  &  K.  655;  Diccon  v.  Gay  fere,  21  Beav.  118;  1  DeG.  &  J.  655; 
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MaUhew  t.  Bowler,  6  Ha,  110 ;  Buckland  v.  Pocknell,  13  Sim,  406) ;  nor  8  ft  4  Will.  4, 
where  land  was  purchased  under  the  Lands  Clauses  Act,  and  the  con-    e.  S7,  s.  40. 

Bideration  was  a  yearly  rent-charge  [Jersey  v.  BriUm  Ferry  Co,,  7  Eq.  

409) ;  nor  where  the  purchase-money  of  lands  sold  to  a  company  was  ex- 
pressed to  payable  out  of  moneys  to  be  received  by  the  company  on  sale 
of  shares  {Re  Brentwood  Co,,  4  Ch.  Diy.  562);  nor  as  against  the  mort- 
gagees of  the  purchaser  where  vendor  joined  in  the  mortgage  {Good  v. 
Pollard,  9  Price,  544  ;  Smith  v.  Evam,  28  Beav.  59).  For  the  lien  in  the 
case  of  purchases  witii  trust  money,  see  White  v.  Wakefield  (7  Sim.  401) ; 
Muir  V.  Jolly  (26  Beav.  143).  Vendors  were  held  to  have  lost  their  lien 
by  permitting  the  purchaser  to  register  his  conveyance  with  a  view  to  a 
sub-sale  {KMewelty,  Watson,  26  Ch.  Div.  501 ;  see  Exp.  Parker,  1  Glyn  & 
J.  228). 

The  lien,  however  may  subsist  notwithstanding  a  personal  security  is  When  not 
given  for  the  money,  whether  by  bill  of  exchange  {Hughes  v.  Kearney,  1  l<wt. 
Sch.  &  Lef .  132 ;  Qrard  v.  Mills,  2  Ves.  &  B.  306 ;  Exp,  Peake,  1  Madd. 
346);  or  promissory  note  {Gibbons  v  Baddall,  2  Eq.  Cas.  Abr.  682,  n.  b; 
Ex  p,  Loaring,  2  Hose,  79) ;  or  bond  ( Winter  v.  Anson,  3  Buss.  488 ;  Ccllins 
V.  Collins,  31  Beav.  347).  Nor  is  the  lien  lost  by  an  improper  payment  to 
Ihe  vendor's  solicitors  {Wrout  v.  Dawes,  25  Beav.  369). 

The  lien  prevails  against  the  purchaser  and  his  heir ;  against  volunteers  Againstwhom 
daiming  under  him;   a^inst  sub-purchasers  with  notice;    sometimes  it  prevails, 
against  sub-purchasers  without  notice  (^tcev.  Rice,  2  Drew.  85  ;  Sugd.  V. 
&  P.  682,  14th  ed.) ;    and  against  assignees  whether  in  bankruptcy  or 
claiming  under  an  assignment  for  the  benefit  of  creditors  {Fawell  v.  Ueelis, 
Amb.  724). 

The  lien  is  assignable  by  parol  {Dryden  v.  Frost,  3  M.  &  0.  670),  but  the  Is  attsignable. 
assignee  will  take  it  subject  to  any  prior  incumbrances  created  by  the 
vendor  {Lacy  v.  Ingle,  2  Ph.  413). 

A  vendor  of  land  to  a  railway  company  who  have  entered  and  used  it  In  the  case  of 
for  the  purpose  of  their  railway,  is  entitled  to  the  same  lien  on  land  for  the  sales  to  a 
impaid  purchase-money  and  the  same  remedies  for  enforcing  it  as  an  ordi-  railway 
nary  vendor  (See  Munns  v.  Isle  of  Wight  R,  Co,,  5  Ch.  414,  whore  an  order  oompa^y. 
was  made  for  a  receiver,  and  the  cases  there  q acted ;  Wing  v.  Tottenham 
Co.,  3  Ch.  740,  where  the  vendor  was  held  entitled  to  a  sale).  The  company 
will  not  be  restrained  from  running  trains  over  the  land  until  the  sale 
{Lyatt  V.  Stafford  Co.,  13  Eq.  261).     The  vendor  has  no  Hen  for  the  costs 
of  an  arbitration  under  the  Lands  Clauses  Consolidation  Act  {Ferrers  v. 
Stafford  Co.,  13  Eq.  524). 

file  word  **  mortgage  "in  17  &  18  Vict.  c.  113,  has  been  extended  by 
30  &  31  Vict.  c.  69,  so  as  to  include  the  lien  (See  40  &  41  Vict.  c.  34 ; 
Broadbent  v.  Oroves,  24  Ch.  D.  94).  As  to  a  lien  on  real  estate  for  an  un- 
paid legacy,  see  Barker  v.  Barker  (10  Eq.  438). 

An  unpaid  vendor  has  not  at  law  any  lien  on  the  title  deeds  for  his  pur-  At  common 
chase-money  {Ooode  v.  Burton,  1  Ex.  189 ;  see  also  Hope  v.  Booth,  1  B.  &  law. 
Ad.  498 ;  Baker  v.  Dewey,  1  B.  &  C.  704 ;  Lampon  v.  Corke,  5  B.  &  Ad. 
606 ;  Oxenham  v  Esdaile,  3  Y.  &  J.  362  ;  Hooper  v  Ramsbottom,  4  Camp. 
121 ;  Harding  v.  Ambler,  3  M.  &  W.  279). 

See  further,  on  this  subject,  Mackreth  v.  Symmons  (1  White  and  Tud. 
L.  C.  Eq.  355,  6th  ed. ;  Dart  V.  &  P.,  825  et  seq,,  6th  ed.) 

{d)  It  was  questioned  in  Pawsey  v,  Barnes  (20  L.  J.  Ch.  393),  whether  Monet 
the  share  of  the  pix)duce  of  real  estate,  devised  to  trustees  upon  trust  to  ohasobd  upon 
sell,  was  a  sum  charged  upon  or  payable  out  of  land  within  this  section,  oa  payable 
Such  a  share  was  held  to  be  **  money  payable  out  of  land,"  within  sect,  our  of  laih). 
42,  post  {Bowyer  Y.  Woodman,  3  Eq.  313).     In  Mutlow  v.  Bigg  (18  Eq. 
246),  land  was  devised  on  trust  for  sale,  and  part  having  been  sold,  but 
port  remaining  unsold,  an  action  was  brought  for  execution  of  the  trust. 
V.-C.  Hall  held  that  sect.  40  had  no  application,  except  as  regards  the 
part  sold. 

Money  due  on  a  bond  by  an  ancestor  is  not  a  sum  of  money  payable  out 
(d  land  within  this  section  {Roddam  y.  Morley,  2  K.  &  J.  336;  see  Morley. 
jr  Morley,  5  D,  M.  &  G.  610). 
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The  statute  cannot  be  applied  to  a  case  where  there  is  no  assignable- 
person  liable  to  pay  the  charge,  no  person  who  by  the  delay  could  be  in- 
duced to  suppose  that  the  charge  was  abandoned  or  merged,  and  where  the 
rent  out  of  wnich  the  interest  of  the  charge  ought  to  be  paid  is  receivable 
by,  and  belongs  to,  the  same  person  who  is  entitled  to  the  interest ;  as 
where  a  tenant  for  life  paid  off  a  charge  affecting  the  settled  estates  {Bur^ 
rell  V.  Egremont,  7  Beav.  206 ;  see  Kensington  v.  Bouverie,  7  D.  M.  &  G. 
144 ;  Baldwin  v.  Baldwin,  4  Ir.  Ch.  B.  501 ;  Carhery  v.  I^reston,  13  Ir.  Eq, 
B.  455 ;  Topham  v.  Booth,  35  Ch.  D.  007).  To  bring  a  charge  within  the 
operation  of  this  section,  there  must  be  a  hand  to  receive  as  well  as  a  hand 
to  pay,  and  the  party  to  receive  must  be  capable  of  releasing  and  giving  a 
^Bcharge  {McCarthy  v.  Daunt,  11  Ir.  Eq.  B.  29 ;  Carroll  v.  Hargravt,  I.  B. 
5  Eq.  123).  Li  1812,  A.  conveyed  lands  on  trust  to  pay  an  annuity,  and 
subject  thereto  for  himself  in  fee.  By  a  settlement  in  1825  he  charged  the 
lands  with  a  sum  to  be  raised  at  his  death,  and  in  1830  he  mortgaged  the 
lands  by  depositing  the  title  deeds  and  the  deed  of  1812.  The  mortgagee, 
who  in  1832  first  had  notice  of  the  settlement,  in  1834  entered  and  con- 
tinued in  possession,  and  in  1835  bought  in  the  annuity.  A.  died  in  1866. 
Held,  that  the  mortgagee  had  not  acquired  a  title  by  possession  as  against 
the  trustees  of  the  settlement  of  1825  (TAorpe  v.  Holdsworth,  7  Eq.  139). 

In  1816,  A.  mortgaged  an  estate  to  B.,  and  covenanted  to  pay  the  mort- 
gage-money ;  and,  in  July,  1817,  A.,  and  B.  as  his  surety,  conveyed  the 
property  to  C,  on  trust  to  sell  and  pay,  first,  a  debt  due  from  A.  to  0., 
which  A.  and  B.  also  covenanted  to  pay ;  and,  secondly,  to  pay  B.*s  debt. 
In  August  following,  A.  executed  to  B.  an  equitable  charge  on  other  pro- 
perty to  secure  the  same  debt.  In  1834,  C.  sold  the  estate,  and  applied  the 
produce  in  part  payment  of  his  demand.  In  1842,  a  bill  was  filed  by  B. 
against  A.  to  realize  the  equitable  charge :  it  was  held,  that,  until  the  trust 
of  the  deed  of  July,  1817,  was  exhausted  in  1834,  the  covenant  in  the  deed 
of  1816  subsisted  wholly  unaffected  by  time ;  that  the  debt  and  the  personal 
remedv  to  recover  it  subsisted  at  the  time  the  bill  was  filed,  and  that  the 
equitable  charge  was  therefore  then  operative  {Bennett  v.  Cooper,  9  Beav* 
252). 

The  section  has  no  application  in  the  case  of  an  annuity  charged  on  real 
estate  in  Jamaica  {Pitt  v.  Dacre,  3  Ch.  Div.  295). 

ie)  This  section  waa  applicable  to  legacies  payable  out  of  personal  estate 
only  {Paget  v.  Foley,  2  Bing.  N.  C.  679 ;  Sheppard  v.  Duke,  9  Sim.  569 ; 
Henry  v.  Smith,  2  Dru.  &  War.  391 ;  O'Hara  v.  Creagh,  1  Long.  &  T.  65). 
The  section  extended  to  a  residue  {Priory.  Homihlow,  2  Y.  &  Coll.  201); 
or  share  of  residue  ((7An»<»oii  v.  Devereux,  12  Sim.  271);  and  to  an  annuity 
payable  out  of  personalty  {Jie  Ashwell,  Johns.  112;  see  Dower  v.  Dower, 
16  L.  B.  Ir.  264).  As  to  whether  such  annuity  imsecured  by  bond  or 
covenant  would  have  been  extinguished  by  twenty  years*  non-payment, 
see  Suffd.  B.  P.  Stat.  138 ;  Darb.  &  Bos.  Stat.  Lim.  126.  Where  the  per- 
son liable  for  payment  of  a  legacy  and  the  person  entitled  to  receive  it  are 
the  same,  no  question  of  limitation  could  arise  {Binna  v.  NicholU,  2  Eq. 
256;  see  Blackford  v.  WorsUy,  27  Ch.  D.  676).  As  to  the  effect  of  an 
order  in  lunacy  in  preserving  the  right  to  recover  a  legacy,  see  Re  Walker 

£Ch.  120) ;  and  generally  as  to  the  running  of  time  in  the  case  of  actions 
recover  legacies,  see  especially  the  cases  as  to  a  present  right  to  receive 
a  legacy,  p.  182,  post. 

All  executor  who  had  possessed  assets  sufficient  to  pay  a  legacy,  died 
leaving  it  unpaid,  and  havmg  charged  his  real  estates  with  his  debts.  The 
right  to  sue  for  the  legacy  as  such  having  been  barred,  it  could  not  be 
claimed  under  the  charge  of  debts  {Piggoit  v.  Jefferson,  12  Sim.  26). 

Before  this  act  lapse  of  time  was  frequentlv  held  a  bar  to  a  suit  for  a  legacy 
upon  the  ground  of  raising  a  presumption  of  payment  {Higgins  v.  Crawford, 
2  Yes.  jun.  572 ;  Pickering  v.  Stamford,  lb.  682 ;  Jones  v.  TurhervUle,  Ih.U; 
Montressor  v.  Williams,  1  Bop.  on  Leg.  792,  2nd  ed. ;  Campbell  v.  Graham, 
1  B.  &  M.  453 ;  2  CI.  &  Finn.  429).  For  cases  where  the  presumption 
was  not  raised,  see  Shields  v.  Rice  (3  Jur.  970) ;  Lee  v.  Brown  (4  Ves.  362); 
Prior  V.  Hornihlow  (2  Y.  &  Coll.  206) ;  Ravenscroft  v.  Frisby  (1  Coll.  16). 
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According  to  the  law  as  it  stood  boforo  1879,  sect.  25  of  3  &  4  Will.  4,  8  &  4  Will.  4, 

c.  27,  qualified  sect.  40  where  land  was  vested  in  trustees  upon  express  o.  27,  a.  40. 

trust  to  secure  payment  of  debts  {Dillon  v.  Cruse,  3  Ir.  Eq.  K.  70 ;  Ilunt  ^^ 

Y.Battman^lOlr,^,  R.  360;  see  Dundaey,  Blake,  11  Ir^Eq.  E.  138;  Expreae truBts 

^         -  ^    '   -          -  '            -    -                 -  -  money 

out 


now  37  &  38  Vict.  c.  57,  s.  10,  provides  that  after  1st  January,  1879,  no 
action,  suit,  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  or  legacy  charged  upon  or  payable  out  of  any  land  or  rent  at  law 
or  in  equity,  and  secured  by  an  express  trust,  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not  any  such 
trust  (See  post,  p.  200). 

The  case  of  sums  of  monev  secured  by  an  express  trust  of  personalty  — of  money 
vested  in  a  trustee,  but  which  sums  are  not  charged  upon  or  payable  out  payable  out 
of  land,  appears  to  be  unaffected  by  the  last-mentioned  section,  and  in  the  o*  personalty, 
case  of  such  sums  it  was  held,  previously  to  37  &  38  Vict.  c.  57,  that  the 
trust  of  personalty  prevented  the  statute  from  operating  as  a  bar  (See 
Play  fair  v.  Cooper,  17  Beav.   187 ;  compare  the  Jud.  Act,  1873,  sect.  25 
(2) ;  Banner  T,  Berridge,  28  Ch.  D.  262).     It  seems  that  the  last-mentioned 
rule  did  not  apply  to  the  case  where  the  trust  of  personalty  was  one  im- 
posed upon  an  executor  {Cadbury  v.  Smith,  9  Eq.  42 ;  Scoft  v.  Jones,  4  CI. 
&  Fin.  382 ;  Be  Stephens,  Warburton  v.  Stephens,  43  Ch.  D.  45).     But  the 

executor  may  become  a  b*ustee  (See  Charlton  v.  Durham,  4  Ch.  433 ;  Darb.         ^  V'p     C    -    ^ 
&  Bos.  Stat.  Lim.  119)?'  e,g,,  where  he  has  severed  a  legacy  {Phillipo  v.    ^/^    ^  ^  «»k/» 
Mannings,  2  M.  &  C.  309;  explained  in  Harcourt  v.  White,  28  Beav.  309 ;    /^-t/^MK#T«  J%io^,  -c^ 
TgsoH  V.  Jackson,  30  Beav.  384) ;  or  has  executed  a  declaration  of  trust    Jyc/^jLm^    ^   '    ; 
(&  Boive,  Jacobs  v.  Hiiid,  60  L.  T.  599).    The  ^ecutor,  however,  does  not 
become  a  trustee  by  assenting  to  a  legacy  (ZJ.)^^^  by  signing  a  residuary 
account  {Re  Rowe,  61  L.  T.  581 ;  see  Tyson  v.  Jackson,  30  Beav.  384).    XX  Ccc  ;dt*«/iuc.u^<^ .^j;^ 


LC  case'of^procoedings  against  trustees  commenced  after  1st  January,  Trustee  Act, 
1890,  regard  must  bo  had  to  sects.  1,  8,  and  12  of  the  Trustee  Act,  188S  issB. 
{po«t,  p.  231). 

(/)  The  case  of  claims  to  the  estates  of  persons  dying  intestate  is  dealt  Claims  to 
with  by  23  &  24  Vict.  c.  38,  s.  13,  which  is  not  affected  by  ;i7  &  38  Vict,  esfcates  of 
c.  57.     The  last-mentioned  section  is  retrospective  (Willis  v.  Howe,  43  mtestates, 
L.  T.  375 ;  Re  Johnwn,  Sly  v.  Blake,  29  Ch.  D.  964),  and  applies  to  a 
partial  as  well  as  an  entire  intestacy  {Willis  v.  Howe,  sup,)    An  action 
was  barred  by  this  section  in  Martin  v.  Beauchamp  (1888,  W.  N.  247). 
The  section  is  no  bar  to  a  claim  made  by  the  next  of  kin  to  leaseholds  of 
the  intestate  which  had  been  retained  by  the  administrator,  who  was  also 
heir-at-law  to  the  intestate,  under  a  belief  that  the  property  was  freehold 
{Reed  v.  Fenn,  35  L.  J.  Ch.  464).     See  also,  as  to  lapse  of  time  in  the  case 
of  claims  to  an  intestate's  estate,  Cresswell  v.  Dewell  (4  (MP.  460);  and 
the  cases  as  to  a  present  right  to  receive,  below. 

{(/)  It  was  doubted  whether  the  words  ""^ present  right,^*  (fee,  mean  such  ** Present 
a  right  as  the  party  could  render  effectual,  or  whether  the  disability  to  right  to 
proceed  effectually  either  at  law  or  in  equity  prevents  the  right  from  receive.'* 
having  accrued  (See  Dill<m  v.   Cruise,  3  Jr.  Eq.  R.  82).    This  section 
appears  to  be  capable  of  two  interpretations;    the  one  construing  the 
teiina  within  twenty  years  next  after  a  present  right  to  receive  the  same 
to  mean,  within  twenty  years  after  the  first  present  right  to  receive  the 
same  accrued  to  any  person ;  the  other  construing  them  to  mean  within 
twenty  years  next  after  a  present  right,  established  or  accrued  under  any 
of  the' securities  mentioned  in  this  clause  (2  Jebb  &  Symes,  109).     It  will 
be  observed  that  the  word  ^* first "  does  not  precede  tne  word  "  accrued" 
in  the  40th  section  as  it  does  in  the  2nd  section,  and  the  omission  of  that 
word  may  in  many  cases  make  a  material  difference  in  the  construction  of 
this  section  {Ryan  v,  Cambie,  2  Ir.  Eq.  E.  334).     Tindal,  0.  J.,  said,  "  By 


^ 
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8  Ik  4  Will.  4,  fhe  words,  '  preBent  right  to  receive  the  same/  we  underBtand  an  imme- 
e.  87, 1.40.    diate  right  without  waiting  for  the  happening  of  any  future  event" 

{Farran  v.  Beres/ord,  10  CI.  &  Fin.  334). 

In  the  case  of  a  legacy  or  share  of  an  intestate's  estate,  the  *' present 
right  to  receive  "  means  the  right  to  receive  jbrom  the  executor  or  adminis- 
trator, and  does  not  accrue  in  the  case  of  a  reversionary  or  outstanding 
asset  before  the  same  has  been  actually  recovered  or  reduced  into  posses- 
sion by  him  {Be  John&on,  Sly  v.  Blake^  29  Ch.  D.  971 ;  compare  Homsey 
Board  v.  Monarch  Society ^  24  Q.  B.  Div.  10).  If  the  executor  sells  the 
reversionary  interest,  time  runs  from  the  receipt  by  him  of  the  proceeds 
{Ludlam  v.  Ludlam^  63  L.  T.  332).  Accordingly  claims  made  more  than 
twenty  years  after  the  death  were  held  not  barred  as  to  assets  received  by 
the  defendant  within  twenty  years  before  action,  in  the  case  of  le^tees 
claiming  residue  {Adams  v.  Barry ^  2  Coll.  290) ;  and  next  of  kin  claiming 
administration  {Re  Johnson,  Sly  v.  Blake,  29  Ch»  D.  964).  See  form  of 
decree  in  Larhins  v.  Phipps  (1873,  W.  N.  207).  Where  a  legacy  was  be- 
queathed payable  out  of  a  reversionary  fund,  a  present  right  to  receive  the 
legacy  did  not  accrue  until  the  reversion  fell  in  [Earh  v.  Bellingham,  24 
Beav.  448 ;  compare  Blach/ord  v.  Worsley,  27  Ch.  D.  676).  In  the  case 
of  an  immediate  legacy,  it  was  said  that  the  right  to  receive  it  did  not 
arise  until  twelve  months  after  the  testator's  death  {lb. ;  see  Benson  v. 
Maude,  6  Mad.  15) ;  but  it  seems  that  the  statute  would  commence  to  run 
before  that  time  {Ilornsey  Board  v.  Monarch  Society,  24  Q.  B.  Div.  10). 

Where  a  fund  is  set  apart  to  answer  an  annuity,  the  statute  cannot  be 
set  up  against  the  residuary  legatee  on  the  death  of  the  annuitant  forty 
years  afterwards ;  but  it  can  as  against  a  pecuniary  legatee  whoso  legacy 
was  payable  on  the  testator's  death  {Bright  v.  Larchtr,  27  Beav.  130;  4 
De  G.  &  J.  608).  Where  a  testator's  estate  is  so  heavily  charged  with 
mortgages  that  it  is  uncertain  whether  a  legatee  will  ever  be  paid  his 
legacy,  it  seems  to  be  doubtful  whether  it  can  be  said  that  he  has  a  present 
right  to  receive  it  within  this  statute  {Bavenscro/t  v.  Frishy,  1  Coll.  0.  C. 
22).  Legatees  whose  legacies  were  charged  on  real  estate,  subject  to  prior 
charges,  were  not  affected  by  lapse  of  time  so  long  as  any  of  the  prior 
charges  subsisted  {Faulkner  v.  Daniel,  3  Hare,  212;  see,  however,  Proud 
V.  Proud,  11  W.  R.  101). 
BisabUities*  The  present  right  to  receive  must  accrue  to  some  persons  capable  of 
giving  a  discharge  for  or  release  of  the  same ;  and  accordingly,  where  a 
legacy  was  bequeathed  to  an  infant,  time  was  held  to  run  from  the  period 
when  she  attained  her  majority  {Piggott  v.  Jefferson,  12  Sim.  26).  WTien 
time  has  commenced  to  run  against  the  right  of  a  le^tee  to  recover  his 
legacy,  and  the  executor  is  subsequently  found  a  lunatic,  time  will  never- 
theless continue  to  run  {Boldero  v.  Ilalpin,  19  W.  320). 
Pabt  pay-  (A)  The  words  in  sect.  40,  **  by  the  person  by  whom  the  same  shall  be 

HBHT.  payable  or  his  agent,"  apply  equally  to  the  making  of  a  p^ment  and  the 

signing  of  an  acknowledgment  {Ohinnery  v.  Evans,  11  H.  L.  C.  115,  124 ; 
see  Harlock  v.  Ashherry,  19  Ch.  Div.  539).  In  the  latter  case,  it  was  said 
that  the  underlying  principle  of  all  statutes  of  limitation  is  that  a  pay- 
ment to  take  a  case  out  of  the  statute  must  be  a  payment  by  a  person 
liable  as  an  acknowled^ent  of  right  {lb,  p.  545).  Compare  tne  discus- 
sion of  the  corresponding  New  Brunswick  statute  {Lewin  v.  Wilson,  II 
App.  Cas.  639). 
(M  *    '         i,  '    . .  ^  /      JPaymentby  a  mere  stranger  will  not  do  {Roman  v.  Andrews,  1  Ir.  Ch. 

Rep.  106,^'frrnifi??  v.  Bwusmx^  2  Bing.  N.  C.  245;  Chinnery  v.  Evans,  11 

H.  L.  C.  115).    The  person  designated  in  this  section  as  the  person  by 

^  whom  money  is  payable  must  evidently  mean,  in  the  case  of  a  claim  by 

equitable  lien,  the  person  entitled  to  the  Land  on  which  the  charge  is 
sought  to  be  fixed.  The  money  is  payable  by  him  in  the  only  sense  in 
which  it  is  payable  by  any  one.  Unless  he  pay  it  he  will  lose  his  land  ; 
and  it  is  obviously  in  that  sense  that  the  statute  in  such  a  case  speaks  of 
the  money  as  payable  (^'o/J  v.  Stephenson,  1 D.  M.  &  G.  40 ;  quoted  m  Pears 
v.  Laing,  12  Eq.  54).  Where  a  mortgagor  assigned  the  equity  of  redemp- 
tion, and  subsequently  paid  interest,  the  payment  did  not  prevent  time 
running  in  favour  of  the  assignee  {Newbould  v.  Smithy  33  Cn.  Div.  127; 


limitation  of  Time  for  the  Recovery  of  Money ^  Sfc.  183 

14  App.  Cas.  423).    The  payment  of  interest  on  a  mortgage,  made  by  8  Ik  4  Will.  4, 
the  receiver  of  the  mortgagor,  is  a  payment  by  an  agent  of  the  party     ^-  ^%  ■•  *^' 

liable  within  this  section  {Chimiery  v.  EvauB,  11  H.  L.  C.  115^.     But 

the  entering  by  the  mortga^  into  the  receipt  of  the  rents  ana  profits 
of  the  mortgaged  properly  is  not  a  payment  by  the  mortgagor,  or  by 
any  one  on  his  behalf  {^Harlock  v.  Ashberry,  19  Ch.  Div.  5'69 ;  Cockhurn 
V.  Edwards,  18  Ch.  Div.  457,  overruling  on  this  point  Brockl^hvrst  v. 
Jessop,  7  Sim.  442 ;  see  miite  v.  Hiliacre,  3  Y.  &  Coll.  697 ;  Williams 
T.  Welch,  3  D.  &  L.  665).  On  the  death  of  a  mortgagor,  his  widow 
(who  was  entitled  to  dower)  took  possession  of  the  mortgaged  estate 
with  the  consent  of  the  heir,  and  paid  interest  on  the  mortgage.  It 
was  held,  that  the  heir  was  bound  by  the  payments,  the  widow  being 
re^rded  either  as  his  agent,  or  else  as  a  stranger,  in  which  case  the 
heir  Mmself  was  barred  {Ames  v.  Mannering,  26  Beav.  683).  Where  a 
mortgagor  of  a  legacy,  and  another  as  surety,  gave  a  bond  to  the  mort- 
gagee as  a  collateral  security  for  the  amount,  payment  of  interest  by 
tne  co-obligor  and  surety,  who  was  also  tenant  for  life  of  land  on  which 
the  legacy  was  charged,  kept  the  debt  alive  against  the  principal  debtor, 
notwithstanding  19  &  20  Vict.  c.  97,  ss.  6,  14  {Sealer  v.  Aston,  26  L.  J. 
Ch.  302).  Payment  of  interest  by  a  tenant  for  Lfe  of  an  equity  of  re- 
demption will  keep  the  mortgage  debt  alive  {Barclay  v.  Owen,  60  L.  T. 
222).  But  under  special  circumstences,  payment  of  interest  by  a  tenant 
for  life  was  held  not  to  bind  the  remainderman  {Beckefi^y,  J)e  la  Cour,  11 
L.  B.  Ir.  187).  Where  a  mortgagor  assigned  an  annuity  to  the  mort- 
gagee to  secure  part  of  the  mortgage  debt,  and  the  mortgagee  received 
the  annuity  to  an  amount  which  exceeded  that  part  and  interest,  the 
surplus  was  a  payment  sufficient  to  keep  the  mortgage  debt  alive  {Staley 
Y.  Barrett,  26  L.  J.  Ch.  321).  Where  a  testator  devised  part  of  his  real 
estates  charged  with  the  payment  of  half  his  debte  to  A.,  and  the  other 
part  charged  with  the  payment  of  the  other  half  of  his  debts  to  B.,  pay- 
mente  by  A.  of  interest  on  a  bond  debt  of  the  testator  did  not  keep  alive 
the  deht  against  B.  {Dickenson  v.  Teasdale,  1  D.  J.  &  S.  62).  If  estates 
A.,  B.,  and  C.  are  included  in  one  mortgage,  and  paymente  of  interest  are 
made  out  of  the  rente  of  A.,  these  paymente  are  sufficient  to  keep  alive 
the  remedy  of  the  mortgagee  against  estates  B.  and  C.  {Chinnery  v.  Evans, 
11 H.  Xi.  C.  115).  See  also  Pears  v.  Laing,  12  Eq.  41;  and  the  cases  quoted 
under  3  &  4  Will.  4,  c.  42,  s.  5,  post,  p.  205. 

Part-payment  by  the  administrator  out  of  a  particular  asset  which  has 
been  recovered  by  him  within  the  statutory  period,  will  not  revive  the 
right  to  sue  for  general  administration,  which  was  at  the  time  of  payment 
barred  {Re  Johnson,  Sly  v.  Blake,  29  Ch.  D.  964).  Payment  of  interest 
imder  an  order  made  in  a  foreclosure  action  to  which  infante  were  parties 
was  considered  as  having  been  made  without  prejudice  to  their  righte 
{Thwaiies  v.  M'Donogh,  2  Ir.  Eq.  E.  97). 

(t)  Under  the  40th  section,  the  acknowledgment  of  the  right  must  be  Acknow- 
given  in  writing,  signed  by  the  person  by  whom  the  same  shall  be  payable  ledombnts  iw 
or  his  agent,  to  the  person  entitled  or  his  agent.    Under  the  42nd  section,  WBmwo. 
the  acknowledgment  must  be  given  to  the  party  entitled  to  the  interest  or 
A«  agent,  signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent.     The  words  of  these  two  sections  being  nearly  the  same,  the  deci- 
sions as  to  acknowledgmente  under  both  these  sections  are  arranged  in 
one  note.     As  to  acknowledgments  under  the  14th  and  28th  sections,  sco 
ante,  pp.  139,  160. 

In  reference  to  this  and  the  other  sections,  where  the  acknowledgment  Who  is  agent, 
to  or  by  the  party  interested  or  his  agent  is  made  sufficient  (see  ante, 
p.  139),  it  will  be  necessary  to  consider  who  is  in  law  the  a^nt  and  by 
what  acte  he  is  so  constituted,  where  no  direct  proof  of  agency  is  produced. 
An  agent  need  not  be  authorized  in  writing  {Coles  v.  Trecothick,  9  Ves. 
250).  Wherever  a  specific  appointment  of  an  agent  is  necessary,  a  sub- 
sequent recognition  of  acte  done  by  him  in  that  capacity  is  better  even 
than  a  previous  authority  {James  v.  Bright,  6  Bing.  533).  When  one 
means  to  act  as  ngeiit  for  another,  a  subsequent  ratification  by  the  other 
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8  Ik  4  Will.  4,  is  always  equivalent  to  a  prior  command  {Foster  v.  Bates,  12  M.  &  W.  ^33J. 
See  Trulock  v.  Bobey  (12  Sim.  407 ;  ante,  p.  161),  where  it  was  said :  **  It 


c.  87,  8.  40. 


By  whom  an 
acknowledg- 
ment may  be 
made. 


To  whom. 


is  not  necessary  to  make  a  person  an  agent,  that  he  should  have  an 
actual  authority  to  act ;  it  is  quite  sufficient  that  the  grandfather  acted 
as  the  agent  of  his  grandchild;  and  that  she,  when  ^e  came  of  age, 
adopted  what  he  had  done  on  her  behalf.*'  And  see  generally,  as  to  the 
extent  and  nature  of  an  agent's  authority,  Pole  v.  Lea^Jc  (28  Beav.  562, 
affirmed  in  H.  L.  9  Jur.  N.  S.  829).  In  To/t  v.  Stephenson  (1  D.  M.  & 
G.  28),  an  inquiry  was  directed  as  to  the  agency  of  an  attorney  who 
had  acknowledged  a  debt. 

The  principle  of  some  of  the  cases,  as  Whippy  v.  HilUiry  (3  B.  &  Ad. 
399),  and  Boutledge  v.  Bamsay  (8  Ad.  &  Ell.  221),  decided  upon  the  stetute 
9  Geo.  4,  c.  14,  although  in  language  different  from  that  of  3  &  4  "Will.  4, 
c.  27,  ss.  40,  42,  may  be  applicaole  to  some  cases  arising  under  the  latter 
statute  {Holland  v.  Ola.rk,  1  Y.  &  Coll.  N.  C.  169).  See  the  cases  under 
9  Geo.  4,  c.  14,  quoted  />o«<  jpp.  220  et  seq. 

All  that  the  act  of  3  &  4  Will.  4,  c.  27,  bs.  40,  42,  requires  is,  that  some 
acknowledgment  of  the  right  to  the  sum  claimed  shall  have  been  ^yen  in 
writing,  signed  by  the  person  who  represents  the  estate  out  of  which  it  is 
payable,  or  by  his  agent.  Thus,  where  an  estate  was  deyised  to  a  trustee 
in  trust  to  sell  and  pay  the  testator's  debts,  and  subject  thereto  in  trust 
for  A.,  an  acknowledgment  of  a  debt  in  writing,  signed  by  the  trustee  or  his 
agent,  was  held  to  be  sufficient  to  preserve  the  creditor's  right  of  suit 
for  twenty  years  after  the  acknowledgment  wsw  giyen;  but  such  an 
acknowledgment  will  not  impose  on  the  trustee  any  personal  liability  to 
pay  the  debt  {St,  John  y.  Boughton,  9  Sim.  219).  An  acknowledgment 
signed  by  the  attorney  of  the  trustees  of  the  will  of  a  deceased  purchaser 
of  land  who  had  entered  before  payment  of  purchase-money  was  sufficient 
{Toft  y.  Stephenson,  1  D.  M.  &  G.  28).  An  acknowledgment  by  a  mort- 
gagor of  more  than  six  years'  arrears  of  interest  being  due  upon  a  first 
mortgage,  does  not  preclude  a  puisne  mortgagee  from  relying  on  the 
statute  (5oZ(£tn^  y.  Lane,  1  D.  J.  &  S.  122 ;  see  the  remarks  on  this  deci* 
sion  in  Chinnery  y.  Evans,  11  H.  L.  Gas.  115).  In  Be  Fitzmaurice  (15  Ir. 
Oh.  E.  445),  where  the  tenant  for  life  of  the  equity  of  redemption  in  a  mort- 
gaged estate  gaye  a  written  acknowledgment  to  the  mortgagee,  it  was 
held  that  the  mort^gee's  right  to  recoyer  more  than  six  years'  interest 
was  kept  alive  agamst  the  remainderman  (See  Beckett  v.  I)e  la  Cour,  11 
L.  E.  Ir.  187 ;  and  compare  Oregson  v.  Hinaley,  10  Jur.  383;  Barclay  y. 
Owen,  60  L.  T.  222).  Aji  acknowledgment  by  a  debtor  giyen  after  he  nas 
transferred  his  property  for  the  benent  of  creditors  is  not  sufficient  {LyaU 
y.  Fluker,  1873,  W.  N.  208). 

In  admitting  acknowled^ents,  under  the  40th  section,  to  the  person 
entitled  or  his  agent,  the  court  has  not  restricted  itself  within  narrow 
limits.  If  it  be  made  in  a  schedule,  affidavit,  or  answer,  it  is  sufficient, 
although  it  maybe  said  that  in  those  cases  it  is  made  to  the  court  and,  not 
to  the  party.     Sugden,  L.  C,  thought  the  decisions  right,  and  that  they 

f proceeded  upon  a  liberal  but  yet  a  fair  and  just  construction  of  the  statute 
Blair  y.  Nugent,  3  J.  &  Lat.  677).  An  acknowledgment  in  an  answer 
m  Chancery  was  sufficient  {lb,  673).  In  a  case  where  it  was  contended 
that  an  acknowledgment  by  the  debtor  to  a  third  person  took  a  case 
out  of  this  section,  Alderson,  B.,  said  that  will  not  do ;  there  must  be  that 
from  which  a  continuing  contract  may  be  inferred.  If  a  man  were  to 
write  a  letter  to  a  third  person  acknowledging  the  debt,  it  would  not  take 
it  out  of  the  statute.  JLord  Tenterden's  Act  (9  Geo.  4,  c.  14)  explains 
that  {Grenfell  v.  Girdlestone,  2  Y.  &  Coll.  676).  In  order  than  an  acknow- 
ledgment may  have  the  effect  of  taking  a  demand  out  of  the  operation  of 
the  42nd  section  of  this  statute,  the  acknowledgment  must  appear  to  have 
been  made  with  a  view  of  rendering  the  party  making  it  liable  to  the 
demand,  and  it  must  have  been  made  to  the  party  entitled  to  make  the 
demand  (See  Grenfell  v.  CKrdlestone,  2  Y.  &  Coll.  676).  So  letters  written 
by  one  of  two  executors  to  the  plaintiff  were  held  not  a  sufficient  acknow- 
ledgment, because  they  had  been  written  by  the  party  not  for  the  purpose 
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of  chaigiiig  himself,  but  of  throwing  the  burden  of  payment  on  the  co-  8  Ik  4  Will.  4, 
executor ;  and  it  was  said  that  it  was  questionable  whether  they  would    ^-  ^»  *•  ^• 
ayail  the  plaintiff,  inasmuch  as  they  were  written  before  the  plaintiff  had 
taken  out  administration  to  his  wife  (Holland  v.  Clark,  1  Y.  &  Coll.  C.  0. 
151). 

A  correspondence  between  the  treasurer  of  a  harbour  company  and  a  What 
person  holding  a  mortgage  on  the  works  and  tolls  of  tJie  company  was  a  amounts  to 
sufficient  acknowledgment  {Jortin  v.  S,  E,  R.  Co,,  6  D.  M.  &  G.  270).    A  an  acknow- 
written  proposal  of  terms,  adding,  **  Thisbein^  done,  it  is  hoped  the  judg-  ^^dfiT^^^^t. 
ment  against  B.  will  be  satisfied,"  was  a  sufficient  acknowledgment  of  the 
judgment  debt  {Vincent  v.  Willington,  1  Long.  &  T,  456).     It  seems  that     ^/^^^  /^.w.*       ^^ 
an  affidavit  made  in  the  suit  may  be  a  sufficient  acknowledgment  within    *^ly/^  )¥^^*2  ;Q^A 
the  42nd  section  of  this  act  {Tristram  v.  Ilarte,  1  Long.  &  T.  186).    An    6y  *'  ^Xis*.    x--  ^^  ^ 
acknowledgment  of  a  debt  in  the  will  of  the  debtor  is  sufficient  {Millington     /  •      -        /< 

Y.  Thompson,  3  L*.  Ch.  R.  236).*   The  report  of  a  master  on  a  reference  as  Master's 
to  incumbrances,  finding  the  existence  of  a  debt,  was  not  a  sufficient  report, 
acknowledgment  {Hill  y.  Stanwell,  2  Ir.  L.  R.  302).     In  this  case  the 
creditor  who  was  held  to  be  barred  was  not  a  party  to  the  suit  (See  Wrixon 
y.  Vize^  3  Dm.  &  War.  123).    An  admission  of  debt  in  an  insolvent's  Insolvent's 
schedule  has  been  held  to  be  a  sufficient  acknowledgment  within  sect.  40  schedule. 
(Barrett  v.  Birmingham,  4  Ir.  Eq.  R.  537  ;  Morrough  v.  Power,  5  Ir.  L. 
R.  494  ;  Hanan  v.  Power,  8  Ir.  L.  R.  505). 

Sect.  40  operates  only  as  a  suspension  of  the  remedy  and  not  as  an  When  must 
extinguishment  of  the  nght.     So  an  acknowledgment  after  the  statutory  the  acknow- 
period  has  elapsed  is  sufficient  {Harty  y.  Davis,  13  Ir.  L.  R.  23 ;  see  Waring  lodgment 
y.  Waring,  5  Ir.  Ch.  R.  6 ;  but  see  contra,  Oregaon  y.  Hindley,  10  Jur.  383;  under  sect.  40 
Homan  v.  Andrews,  1  Ir.  Ch.  R.  106).  be  made. 


Arrears  of  Dower. 
Time  of  Limitation  Jia^d  Six  Tears, 

41.  No  arrears  of  dower,  nor  any  damages  on  account  of  such  No  arrears  of 
arrears,  shall  be  recovered  or  obtained  by  any  action  or  suit  for  ^^^^^  *^^ 

«/         •/  r6cov6r6u.  lor 

a  longer  period  than  six  years  next  before  the  commencement  more  than  six 
of  such  action  or  suit  (/).  years. 

(/)  In  equity,  as  at  law,  there  was  before  this  act  no  limitation  to  a 
daim  of  the  arrears  of  dower  {Oliver  v.  Richardson,  9  Ves.  222 ;  see  Mor- 
daunt  y.  Thorold,  3  Lev.  375  ;  Curtis  v.  Curtis,  2  Br.  C.  C.  620 ;  Dormer 
y.  Fortescue,  3  Atk.  130;  Tillei/ y.  Bridger,  2  Vem.  519;  Prec.  in  Ch. 
252  ;  Wakefield  v.  Child,  1  Fonbl.  Eq.  159,  n. ;  3  &  4  Will.  4,  c.  105,  for 
amending  the  law  of  dower,  post;  Bam/ord  y.  Bam/ord,  5  Hare,  203 ;  and 
Marshall  y.  Smith,  5  Giff.  37). 


Arrears  of  Rent  or  Interest. 
Time  of  Limitation  fxed  Six  Tears. 

42.  No  arrears  of  rent  (w)  or  of  interest  in  respect  of  any  No  arrears  of 
sum  of  money  charged  upon  or  payable  out  of  any  land  or  J^  ^^" 
rent  (»),  or  in  respect  of  any  legacy  (o),  or  any  damages,  in  recovered  for 
respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  more  than  six 
any  distress,  action  or  suit,  but  within  six  years  next  after  the  y®*"- 
eame  respectively  shall  have  become  due  (i?),  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
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*  ^tt^^A^*  ^  ^^®  person  entitled  thereto,  or  his  agent,  signed  by  the  person 
"•  '  *'  •  by  whom  the  same  was  payable  or  his  agent  (q)  :  provided 
nevertheless,  that  where  any  prior  mortgagee  or  other  incimi- 
brancer  shall  have  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof,  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as 
aforesaid,  although  such  time  may  have  exceeded  the  said  term 
of  six  years  (r). 


How  far 
thiH  Boction 
retrospective. 

Abseabs  of 

BEST. 

Old  law. 


Tithe  rent- 
charge  and 
tithes. 


Bent  reseryed, 


Fee-farm 
rent. 

Annuities. 


(rn)  As  to  how  far  this  section  is  retrospective,  see  Paddon  v.  Barthtt 
(3  Ad.  &  Ell.  884) ;  Ftyton  v.  M'Dermot  (1  Dru.  &  Wal.  198) ;  Vincent  v. 
Willington,  (1  Long.  &  T.  456). 

By  statute  21  Jac.  1,  c.  16,  s.  3,  actions  of  debt  for  arrearages  of  rent 
must  have  been  commenced  and  sued  within  six  years  after  the  cause  of 
such  actions  had  accrued.  This  statute  was  confined  to  actions  for  arrears 
of  rent  upon  a  demise  without  deed,  and  did  not  extend  to  cases  of  rent 
reserved  by  specialty  {Freeman  v.  Siacei/,  Hutton,  109). 

Sect.  42  was  held  in  Ireland  to  include  tithe  rontcharge  {Ecclesiastical 
Commrs,  v.  SligOy  6  Ir.  Ch.  R.  46).  Only  two  years'  anears  of  an  ordinary 
tithe  rentchargo  can  be  recovered  (54  Vict.  c.  8,  s.  10,  sub-s.  2).  As  to 
uncommuted  tithes,  see  53  Geo.  3,  c.  127,  and  5  &  6  Will.  4,  c.  74  (both 
repealed  except  as  to  uncommuted  tithes  by  50  &  61  Yict.  c.  59,  and  51  & 
52  Vict.  0.  67);  Eobimon  v.  Furday  (16  M.  &  W.  11). 

So  long  as  the  relation  of  landlord  and  tenant  subsists,  the  right  of  the 
landlord  to  rent  is  not  barred  bj  non-payment,  except  that  under  this  act 
the  amount  to  be  recovered  is  limited  to  six  years  {Archhold  v.  Scully ^  9 
H.  L.  C.  360),  this  limit  applying  in  all  actions  for  arrears  of  rent  other 
than  actions  on  a  specialty.  In  an  action  on  a  specialty  for  arrears  of  rent, 
3  &  4  Will.  4.  c.  42,  s.  3,  applied,  and  twenty  years'  arrears  were  recovered 
{Paget  v.  Foley,  2  Bing.  N.  C.  679 ;  Hunter  v.  NocJcolds,  2  D.  M.  &  G. 
692,  poet,  p.  187).  See  now  37  &  38  Vict.  c.  57,  s.  8  {post,  p.  198),  and 
Barley  v.  Tennant  (53  L.  T.  257).  In  the  case  of  a  lessee  who  has  for- 
feited his  lease  by  non-payment  of  rent,  the  question  as  to  what  amount 
of  arrears  ho  will  be  rec^uired  to  pay  to  entitle  himself  to  relief  in 
equity,  or  to  have  proceedmgs  stayed  at  law,  is  discussed  (Darb.  &  Bos. 
Stat.  Lim.  153 — 156).  For  the  period  during  which  an  account  of  mesne 
rents  will  be  directed  in  equity,  b^^  post,  p.  190.  The  words  **  arrears 
of  rent"  in  this  section  were  held  to  include  a  portion  charged  by  will 
upon  land,  and  payable  by  periodical  instalments  ( Uppivgton  v.  Tarrant, 
12  Ir.  Ch.  R.  N.  S.  268,  269). 

Arrears  of  a  fee-farm  rent  were  held  to  be  not  recoverable  for  more 
than  six  years  {^Humfrey  v.  Oery,  7  C.  B.  667). 

The  2nd  section  of  the  act  provides  for  the  case  where  the  right  or  title 
to  an  annuity  is  disputed  (See  ante,  p.  112).  The  42nd  section  provides 
for  the  case  where  the  title  to  the  annuity  is  not  disputed,  but  the  distress 
is  made  for  the  arrears  due  {James  v.  SaJter,  3  Bing.  N.  C.  552).  An 
annuity  charged  on  land  by  will  comes  within  the  meaning  of  the  word 
rent  in  the  42nd  section,  as  explained  by  the  interpretation  clause  of  this 
act,  ante,  p.  102,  and  therefore  no  more  than  six  years'  arrears  are  re- 
coverable {Fergusmi  v.  Livingston,  9  Ir.  Eq.  R.  202 ;  Francis  v.  Grover,  6 
Ha.  39).  In  Wheeler  v.  Howell  (3  K.  &  J.  189),  arrears  of  an  annuity 
charged  on  a  reversionary  interest  in  land  were  held  to  be  recoverable 
more  than  six  years  after  the  same  became  payable.  See,  however,  Fin- 
cfint  V.  Going  {1  J".  &  Irfit.  697) ;  Sinclair  v.  Jackson  (17  Beav.  405).     Under 
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3  ft^4  Will.  4,  c.  42,  s.  3,  it  was  held  that  arrears  of  an  animity  charged  8  Ik  4  19  ill.  4, 
on  land  and  secured  by  deed  might,  in  an  action  on  the  specialty,  be  re-     o.  27,  i.  49. 

covered  for  twenty  years,  notwithstanding  3  &  4  Will.  4,  c.  27,  s.  42  

(Strachan  v.  Thomas,  12  Ad.  &  El.  536).  See  now  Sutton  v.  Sutton,  22 
Ch.  D.  511;  Feamside  v.  Flint,  22  Ch.  D.  679;  Hughes  v.  CoUs,  27  Ch. 
D.  231;  poet,  pp.  199,  201). 

An  annuity  be<][ueathed  out  of  personalty  is  not  within  this  section 
{Bock  V.  Callen,  6  Ha.  531 ;  Be  Aahwell,  Johns.  112j.  Lord  St,  Leonards 
considered  that  the  words  in  this  section  **  arrears  of  interest  in  respect  of 
any  legacy  "  might  well  bo  held  to  include  an  annuity  which  is  payable 
out  of  personalty  and  no  charge  upon  the  land  (E.  P.  Stat.  138). 

(n)  **Sect.  40  enumerates  mortgages,  liens,  judgments;  but  sect.  42  Abreabsop 
adopts  the  pre^dous  general  description  of  money  '  charged  upon  or  pay-  intebest. 
able  out  of  land,'  a  description  which  includes  every  security,  omitting 
the  enumeration  which  it  was  unnecessary  to  repeat.  The  enactment 
are  identical.  It  is  impossible  to  draw  any  distinction  between  the  sums 
of  money  mentioned  in  the  one  section  and  in  the  other "  (Sugd.  R.  P. 
Stat  139 ;  see  holding  v.  Lane,  4  Giff.  574). 

A  mortgagee  of  canal  works  was  limited  under  this  section  to  six  years*  (I)  On  mobt- 
arrears  [Hodges  y.  Croydon  Canal  Co,,  3  Beav.  86);  and  a  mortgagee  of  a  qaobs. 
reversionary  interest  in  moneys  representing  the  proceeds  of  lauds  devised 
on  trust  for  sale  was  similarly  limited,  the  mortgagor's  property  being 
"money  payable  out  of  land"  within  this  section  [Bowyer  v.  Woodman,  3 
Eq.  313).     But  a  mortgagee  of  turnpike  tolls  (wmch  are  not  within  the 
act),  were  not  limited  to  six  years*  arrears  [Metlish  v.  Brooks,  3  Beav.  22). 
Nor  was  any  such  limit  applied  to  the  case  of  a  mortgagee  of  a  rever- 
sionary interest  in  trust  funds  invested  on  mortgage  [Smith  v.  Hill,  9  Ch, 
D.  143 ;  see  Jordan  v.  Young,  1878,  W.  N.  229) ;  or  in  pure  personalty 
[Mellersh  t.  Brawn,  45  Ch.  D.  225,  a  foreclosure  action) ;  nor  to  the  case 
of  a  mortgage  of  a  reversionary  interest  in  funds  in  court,  the  mortgage 
containing  a  covenant  that  interest  in  arrear  should  be  capitalized  [Clark'-' 
v.  Henderson,  14  Ch.  D.  348). 

In  some  of  the  cases  in  England  under  3  &  4  WiU.  4,  c.  27,  a  difficulty  Cap.  27, 
arose  in  consequence  of  3  &  4  Will.  4,  c.  42,  s.  3  (p.  202,  post) ;  and  the  ^ect.  42,  and 
courts  treated  the  provieion  of  the  second  act  as  an  exception  out  of  the  cap.42,8ect.3. 
enactments  of  the  former  (See  Paget  v.  Foley ^  2  Bing.  N.  C.  690 ;  Strachan  Hunter  v. 
V.  Thomas,  12  Ad.  &  E.  558).    In  Du  Viyier  v.  Lee  (2  Ha.  326),  it  was  Jffockolds, 
held  that  a  mortgagee,  whose  mortgage  debt  was  secured  also  by  a  bond 
and  covenant,  was  entitled  to  recover  twenty  years'  arrears  of  interest  in 
a  foreclosure  suit.    This  decision  was,  however,  overruled  by  Lord  Cotten- 
ham  in  Hunter  v.  Nockolds  (1  Mac.  &  G.  640 ;  19  L.  J.  Ch.  177),  where  he 
laid  down  that  the  effect  of  the  conjoint  enactment  is,  that  no  more  than 
six  years'  arrears  of  rent  or  interest  in  respect  of  any  sum  charged  upon 
or  payable  out  of  any  land  or  rent  shall  be  recovered  by  way  of  distress, 
action,  or  suit,  other  than  and  except  in  actions  on  covenant  or  debt  on 
specialty,  in  which  case  the  limitation  is  twenty  years  (See  Harrison  v. 
Duignan,  2  Dru.  &  War.  298 ;    Hughes  v.  Kelly,  3  Dm.  &  War.  482^. 
Compare  Sutton  v.  Sutton  (22  Ch.  Div.  511),  anil  Fearnside  v.  Flint  [lb, 
579),  cases  under  37  &  38  Vict.  c.  57,  s.  8  (substituted  for  sect.  40  of 
3  &  4  Will.  4,  c.  27),  in  which  the  more  recent  statute  was  held  to  control 
3  &  4  Will.  4,  c.  42,  8.  3.     See  post,  p.  199. 

After  Hunter  v.  Nockolds  it  was  held,  in  several  cases,  that  in  an  action  Arrears  of 
to  foreclose  real  estate,  a  mortgagee  could  not  recover  more  than  six  interest  re- 
years  of  interest,  although  the  mortgage  debt  was  secui^ed  by  covenant  coverable  in 
[Sinclair  v.  Jackson,  17  Beav.  405;  Shaw  v.  Johnson,  1  Dr.  &  Sm.  412;  foreclosing. 
Bound  v.  Bdl,  30  Beav.  121).     It  made  no  difference  that  the  property 
mortgaged  was  reversionary  ( Vincent  v.   Going,  1  J.  &  Lat.  697 ;  Sin- 
dair  v.  Jackson,  17  Beav.  405 ;  approved  by  Hall,  V.-C,  Smith  v.  Hill,  9 
Ch.  D.  143 ;  see  contra,   Wheeler  v.  Howell,  3  K.  &  J.  198 ;  Jordan  v. 
Young,  1878,  W.  N.  229).     As  to  the  interest  recoverable  in  foreclosing 
personal  estate,  see  Mellersh  y.  Brown  (45  Ch.  D.  225). 

In  redemption  suiU  a  mortgagor  can  only  redeem  on  payment  of  all  In  redeeming. 
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arrears  of  interest,  even  exceeding  six  years  {EdmundB  v.  Waugh^  1  Eq. 
421 ;  see  contra ^  Mason  v.  Broadhent,  33  Beav.  301).  On  selling  land  under 
his  power  a  mortgagee  can  retain,  out  of  money  m  his  hands,  more  than 
six  years'  arrears  {Se  Marshfieldy  Marshfidd  v.  Huichina,  34  Ch.  D.  721). 
See  in  the  case  of  personal  estate  {lie  Hancock^  Hancock  v.  Berry ^  59  L.  T. 
199).  And  where  tne  executors  of  a  mortgagee  sold  land  and  paid  proceeds 
into  court  in  a  suit  to  administer  the  mortgagee's  estate,  the  mortgagee's 
representatives  were  held,  on  their  petition,  entitled  to  be  paid  more  than 
six  years'  arrears  {Edmunds  v.  Waugh,  1  Eq.  418).  Arrears,  however, 
were  limited  to  six  years  in  other  cases  where  the  mortgaged  property 
was  represented  by  money  in  court,  and  petitions  were  presented  for  pay- 
ment out,  whether  by  mortgagee  {Re  Stead,  2  Ch.  D.  713)  or  mortgagor 
{Re  Slater y  11  Ch.  D.  227). 

In  Elvy  V.  Norwood  (5  De  G.  &  S.  240),  the  heir  of  a  mortgagor  who 
had  covenanted  for  himself  and  his  heirs  to  pay  the  mortgage  debt  and 
interest,  could  not  redeem  without  paying  twenty  years'  arrears  of  inte- 
rest, as  the  mortgagee  was  entitled  to  tack  the  arrears  to  the  debt  as 
against  the  heir.  Smce  3  &  4  Will.  4,  c.  104,  a  mortgagee  of  freeholds 
may  tack  his  simple  contract  debt  in  a  foreclosure  suit  as  against 
the  heir  of  the  moi*tgagor  {Thomas  v.  Thomas,  22  Beav.  341).  As  to  a 
mortgagee  of  copyholds,  see  Rol/e  v.  Chester  (20  Beav.  610).  The  ques- 
tion of  tacking  must  be  raised  on  the  pleadings  {Sinclair  v.  Jackson,  17 
Beav.  405).. 

Debts  secured  by  judgments  are  sums  of  money  charged  upon  or  payable 
out  of  land  within  the  meaning  of  this  section  of  the  act,  and  only  six 
years'  arrears  of  interest  can  be  recovered  for  such  debts.  In  relation  to 
the  Statutes  of  Limitations,  the  fights  of  judgment  creditors  for  arrears  of 
interest,  as  against  the  real  and  personal  estates  of  their  debtor,  are  equal 
and  co-extensive.  As  far  as  theuar  of  the  statute  operates  for  the  protec- 
tion of  the  real  estate,  to  the  same  extent  the  personal  estate  is  protected ; 
the  statute  3  &  4  Vict.  c.  105  (Ireland),  s.  26,  enacts,  Ihat  every  judgment 
debt  due  upon  anjr  judgment  not  confessed  or  recovered  for  any  penal  sum 
for  securing  principal  and  interest  shall  carry  interest,  &c.  The  interest 
thus  given  is  subject  to  the  limitations  of  the  statute  3  &  4  Will.  4,  c.  27, 
s.  42  {Henry  v.  Smith,  2  Dru.  &  War.  381).  Where  the  interest  as  well  as 
the  principal  was  secured  by  the  judgment  in  Ireland,  twenty  years' 
arrears  could  be  recovered  in  an  action  on  the  judgment  (16  &  17  Vict. 
0.  113,  s.  20).  A  judgment  creditor  of  a  tenant  m  fee,  in  remainder  after 
an  estate  for  life,  is  not  entitled  to  recover  out  of  the  lands  arrears  of 
interest  which  accrued  due  during  the  existence  of  the  tenancy  for  life, 
and  more  than  six  years  before  the  commencement  of  the  suit  ( Vincent  v. 
Going,  1  J.  &  Lat.  697 ;  see  Wheeler  v.  Howell,  3  K.  &  J.  198 ;  Sinclair  v. 
Jackson,  17  Beav.  405). 

Formerly  a  judgment  did  not  carry  interest,  but  interest  might  be  re- 
covered at  law,  in  the  shape  of  damages,  by  an  action  on  the  judgment 
{Gaunt  V.  Taylor,  3  M.  &  K.  302).  Now  by  1  &  2  Vict.  c.  110,  ss.  17, 
18  {post),  every  judgment  debt  carries  interest  at  the  rate  of  4/.  per  cent, 
from  the  time  of  entering  up  the  judgment  until  the  same  is  satined. 
As  to  interest  on  debts  generally,  see  p.  191,  post. 

A  contract  for  the  sale  of  an  estate,  made  in  March,  1811 ,  stipulated  that 
the  purchase-money  should  be  paid  on  the  1 3th  May  following.  The  money 
was  not  paid,  but  the  piutjhaser  entered  ioto  and  continued  in  possession. 
In  1849,  a  bill  was  filed  to  enforce  the  vendor's  lien  on  the  estate  for  tibe 
purchase-money.  It  was  held  that  the  principal  had  not  become  pay- 
able, as  no  title  had  as  yet  been  shown  by  the  vendor,  and  that  the  in- 
terest could  not  be  due  within  sect.  42  until  the  principal  money  became 
payable.  Turner,  L.  J.,  said  that  the  interest  oecame  due  upon  com- 
pletion, although  it  was  to  be  calculated  from  the  inception  of  the  con- 
tract {Toft  V.  Stephenson,  5  D.  M.  &  G.  735). 

On  a  reference  as  to  incumbrances  on  an  estate,  a  claim  for  a  sum 
charged  thereon,  carried  in  under  such  inquiry  by  one  not  a  party  to  the 
suit,  was  held  to  take  the  charge  as  to  the  interest  out  of  this  sechon,  and 
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ike  mcambranoer  was  entitled  to  arrears  of  interest  for  six  years  ante-  8  Ik  4  Will.  4, 
cedent  to  the  claim  {Greenway  y.  Bromfield,  9  Hare,  201).  o.  27,  s.  4S. 

(o)  Arrears  of  interest  on  legacies  can  only  be  recovered  for  six  years, 
calculated  from  the  filing  of  the  bill  {Hughes  v.  Williams,  3  Mac.  &  G.  W  Ov  lega- 
683 ;  Chappell  v.  Bees,  1  D.  M.  &  G.  393 ;  Be  Walker,  7  Ch.  120 ;  see  <'«=3- 
Thompson  y.  Easiwood,  2  App.  Cas.  215).  But  where  the  assets  consisted 
of  a  reyersion,  and  for  the  benefit  of  the  estate  realization  was  delayed, 
legatees  receiyed  interest  from  the  expiration  of  one  year  from  the  death 
of  testatrix,  a  period  exceeding  six  years  {Blach/ord  y.  Worsley,  27  Ch.  D. 
676).  As  to  interest  on  legacies,  see  Lord  y.  Lord  (2  Ch.  782) ;  Be  Bichards 
(8  Eq.  119);  and  as  to  the  time  from  which  such  interest  juns,  see  Be 
Waters  (42  Ch.  D.  517^ ;  Be  Bignold  (45  Ch.  D.  496). ^re^  aL  <fji^»x,^,^''f  .  cV  ^-/^.^ /-  ^• 

(p)  According  to  tne  law  as  it  stood  before  1879,  it  was  settled  that  Express 
where  there  was  an  express  trust  sect.  25  of  3  &  4  Will.  4,  c.  27,  applied,  trustfl. 
and  the  claim  was  not  barred  by  sect.  42.  So  held  in  the  case  of  annuities 
secured  on  realty  ( Ward  y.  Arch,  12  Sim.  472 ;  Mansfield  y.  Ogle,  24  L.  J. 
Ch.  700 ;  Cox  v.  Dolman,  2  D.  M.  &  G.  692 ;  Snmo  y.  Booth,  8  D.  M.  &  G. 
69;  Lewis  y.  Duncombe,  29  Beay.  175;  Knight  y.  Bowyer,  2  De  G.  &  J. 
421 ;  see  Bound  y.  Bell,  30  Beay,  121 ;  Cunningham  y.  Foot,  3  App.  Cas. 
974) ;  in  the  case  of  an  annuity  payable  out  of  personalty  {Play fair  y. 
Cooper,  17  Beay.  187) ;  in  the  case  of  a  mort^^age  secured  by  a  term  in  a 
trustee  (Shaw  y.  Johnson,  1  Dr.  &  Sm.  412) ;  m  the  case  of  a  simple  con- 
tract debt  charged  by  will  on  real  estate  {Blower  y.  Blower,  7  W.  fe.  101); 
and  in  the  case  of  interest  on  a  legacy  directed  to  be  raised  by  a  sale  of 
realty  {Gough  y.  Bult,  16  Sim.  323;  Kellett  y.  Kdldi,  I.  R.  5  Eq.  298; 
Thompson  y.  Eastwood,  2  App.  Cas.  215).  But  now  by  37  &  38  Vict.  c.  57, 
s.  10  {post,  p.  200),  an  express  trust  does  not  prevent  time  running  in 
case  of  arrears  of  rent  or  of  interest  in  respect  of  any  money  or  legacy 
charged  upon  or  x)ayable  out  of  any  land  or  rent. 

In  the  case  of  proceedings  against  trustees  commenced  after  1  st  January,  Trustee  Act, 
1890,  regard  must  now  be  had  to  the  Trustee  Act,  1888,  ss.  1 ,  8  and  12,  post,  1888. 
p.  231. 

{q)  See  the  cases  as  to  acknowledgments,  ante,  p.  183.    In  Bolding  y.  Acknowledff- 
Lavie  (1  D.  J.  &  S.  122),  it  was  said  that  the  words  in  this  section,  **by  ments. 
whom  the  same  was  payable,''  do  not  denote  merely  the  persons  who  are 
legally  bound  by  contract  to  pay  the  interest,  but  all  the  persons  against 
wnom  the  payment  of  such  arrears  might  be  enforced. 

(r)  The  exception  in  this  clause  of  the  act  is,  where  a  man  has  an  estate  Possession  of 
and  there  are  several  incumbrances  on  it,  and  one  of  the  incumbrancers  prior  incmn- 
enters  into  possession,  the  right  of  the  subsequent  creditor  to  recover  branoer. 
interest  during  the  fuU  period  of  such  possession,  although  that  period 
may  exceed  six  years,  is  sayed,  proyided  he  come  within  one  year  after 
the  determination  of  that  possession.  A  judgment  creditor  who  has  the 
first  security  upon  the  estate,  and  gets  into  possession,  is  a  prior  incum- 
brancer in  possession  within  this  proyiso  {Henry  y.  Smith,  2  JDru.  &  War. 
390).  The  prior  incumbrance  referred  to  in  this  exception  is  one  which 
affects  the  estate  or  interest  upon  which  the  subsequent  incumbrance  is 
also  a  charge  {Vincent  y.  Going,  1  J.  &  Lat.  697).  A.,  being  entitled  to  a 
mortgage  on  certain  lands  yested  in  a  trustee  for  him,  agrees  that  a  sub- 
sequent annuity  creditor  should  haye  precedence  oyer  his  debt,  and  joins 
in  a  demise  of  t^e  lands  to  a  trustee  for  the  annuitant,  but  his  trustee 
who  had  the  legal  estate  did  not  join  in  the  demise.  A.  remains  in 
possession  until  the  death  of  the  grantor  of  the  annuity.  The  annui- 
tant was  held  not  debarred  from  recoyering  more  than  six  years'  arrears, 
as  he  fell  within  the  terms  of  the  exception  {Drought  y.  Jones,  2  Ir.  Eq. 
E.  303,  **a  doubtful  authority";  Sugd.  E.  P.  Stat.  146,  n.)  See  also 
Montgomery  y.  Southwell,  2  Con.  &  Law.  263. 

The  nature  and  object  of  this  exception  is  explained  by  Lord  Westhury 
in  Chinnery  y.  Evans  (11  H.  L.  Oa.  115).  There  a  mortgage  having  been 
created  of  certain  estates,  the  mortgagor  haying  subsequently  sold  the 
equity  of  redemption  and  assigned  some  outstanding  charges  to  a  trustee 
for  the  purchaser,  and  the  purchaser  haying  entered  into  possession,  the 
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8  Ik  4  Will.  4,  land  was  not  in  tLe  possession  of  a  h(ynd  fide  incumbrancer  prior  to  the 
0.  27,  B.  42.     mortgage  within  this  exception. 

The  42nd  section  contains  no  exception  in  favour  of  persons  under  dis- 
abilities ;  and  if  the  act  be  construed  literally,  infants  and  lunatics,  and 
other  persons  under  disabilities,  will  only  be  enabled  to  recover  six  years* 
interest.  '*Evon  as  to  legacies  charged  upon  real  estates,  th^re  is  no 
saving  as  to  arrears  of  interest  for  innincy,  or  the  like.  In  the  case  of 
younger  children's  jwi'tions,  although  by  way  of  legacy,  the  interest  is 
often  allowed  to  remain  in  arrear  for  several  years,  for  the  accommoda- 
tion of  the  head  of  the  family ;  and  the  statute  will,  unless  it  be  modified, 
often  bar  a  just  claim  unnecessarily,  and  ultimately  injure  the  person 
whom  it  was  intended  to  benefit ;  and  whether  a  legacy  be  payable  out 
of  real  or  personal  estate,  of  course  interest  upon  it,  where  it  carries  in- 
terest, ought  not  to  be  barred  during  the  infancy  of  the  legatee  "  (Sugd. 
V.  &  P.  638,  11th  ed.) 
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A  suit  for  the  recovery  of  mesne  rente  and  profits  in  equity,  was  not  a 
suit  for  the  recovery  of  arrears  of  rent  within  sect.  42  {nicks  v.  Sallitty  3 
D.  M.  &  G.  816J.  On  the  question  how  far  the  account  was  to  be  carried 
back  in  such  suits,  the  following  distinctions  were  laid  down.  In  cases  of 
express  truste,  it  was  said  that  the  Statutes  of  Limitation  would  afford  no 
defence,  and  that  an  account  would  be  directed  from  the  accruer  of  the 
plaintiffs  title  {Sturgia  v.  Morse,  3  De  G.  &  J.  1 ;  Wright  v.  Chard ^  4  Drew. 
673 ;  Mathew  v.  Brise,  14  Beav.  341 ;  see  now  37  &  38  Vict.  c.  57,  s.  10,/)o«f, 
p.  200).  Where  there  is  no  express  trust,  but  the  person  in  possession  has 
had  notice  of  the  plaintifP's  title,  it  was  formerly  held,  that  as  at  law  more 
than  six  years*  mesne  profite  could  not  be  recovered,  so  in  equity  the  ac- 
count would  not  be  carried  back  beyond  six  years  from  the  filing  of  the  bill 
(Jieade  v.  Bfade,  5  Ves.  744  ;  Harmood  v.  OglandeTy  6  Ves.  21 6) ;  and  in 
Hicks  V.  SaUiit  (3  D.  M.  &  G.  782),  where  the  defendant  was  a  purchaser 
for  value,  with  notice  of  the  plaintiff's  title,  Turner y  L.  J.,  thought  that 
the  statute  21  Jac.  1,  c.  16,  nught  be  applicable,  by  analogy  to  the  action 
of  account  at  law.  An  account  for  six  years  was  granted  ui  Hickman  v. 
UpsaU  (4  Ch.  Div.  144) ;  see  Bumell  v.  BumeJl  (11  Ch.  D.  213).  But, 
**  where  there  is  no  trust,  no  fraud,  no  infancy,  no  suppression,  where, 
in  short,  there  is  a  mere  bond  fide  adverse  possession,  it  is  not  according 
to  the  course  of  the  court  to  carry  back  the  account  of  rents  bevond  the 
filing  of  the  bill "  {Hicks  v.  aallitt,  3  D.  M.  &  G.  782,  where  Lord  Cran- 
worth  refera  to  the  older  cases ;  see  Thvmas  v.  Thomas^  2  X.  &  J.  79 ; 
Penny  v.  Allen,  7  D.  M.  &  G.  409 ;  Morgan  v.  Morgan,  10  Eq.  99).  The 
principle  of  the  rule,  however,  is  that  in  order  to  disentitle  the  plaintiff  to 
an  account  of  rents  before  the  institution  of  the  suit,  there  must  be  neg- 
lect in  bringing  the  suit  {Hickman  v.  UpsaU,  4  Ch.  D.  148). 

Where  the  plaintiff  has  been  under  the  disability  of  infancy  during  the 
possession  of  tlio  defendant,  the  latter  is  regarded  as  a  bailiff  for  the  former, 
and  an  account  will  be  directed  during  the  period  of  infancy  {Blomfield  v. 
Eyre,  8  Beav.  250 ;  Nanney  v.  Williams,  22  Beav.  452  ;  Schroder  v.  Schroder, 
Kav,  591  ;  Pascoe  v.  Swan,  27  Beav.  508 ;  Pelly  v.  Bascomhe,  4  Giff.  390  ; 
Thomas  v.  Thomas,  2  K.  &  J.  79 ;  Wall  v.  Stanwick,  34  Ch.  D.  763  ;  see 
the  older  cases  discussed,  Howard  v.  Shrewsbury,  17  Eq.  399).  But  the 
bill  must  be  filed  within  six  years  after  the  plaintiff  comes  of  ago  {Lockey 
V.  Lockey,  1  Eq.  Ca.  Abr.  304,  pi.  10).  It  has  been  laid  down  in  Ireland, 
that  a  person  entering  on  the  estete  of  an  infant,  whether  the  infant  has 
been  actually  in  possession  or  not,  will  be  fixed  with  a  fiduciary  position 
towards  the  defendant,  (1)  when  ho  is  the  infant's  natural  guardian; 
(2)  when  he  is  so  connected  by  relationship  or  otherwise  with  the  infant 
as  to  impose  upon  him  a  duty  to  protect,  or  at  least  not  to  prejudice,  the 
infant's  righte ;  (3)  when  he  takes  possession  with  knowledge  or  express 
notice  of  the  infant's  righte  {Quinton  v.  Frith,  I.  E.  2  Eq.  396).  See  cases 
quoted  ante,  pp.  117,  118. 

Where  the  plaintiff  has  been  guilty  of  laches  an  account  will  only  be 
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directed  from  the  filing  of  the  bill  {Dormer  v.  Fortescue,  3  Atk.  130 ;  P«tt«-  8*4  Will.  4, 
ward  V.  Preacot,  7  Ves.  541 ;  Pickett  v.  Loggan,  14  Ves.  216  ;  Schroder  y,     o.  27,  i.  48. 

Schroder,  Kay,  591).    The  right  to  an  account,  even  in  the  case  of  mines, 

may  be  lost  by  laches  {Parrotty.  Palmer ,  3  M.  &  K.  632).     A  party's  rijht 
to  an  account  may  also  be  restricted  in  consequence  of  laches  in  not  finding 
.  out  a  mistake  earlier  by  the  means  which  were  in  his  power  (Denys  y, 
5Aiidfc6tt*j/A,  4  Y.  &  Coll.  42). 

There  is  no  fixed  limit  of  time  in  directing  an  account  against  the  trustee  In  case  of 
of  a  charity.  In  each  case  the  court  is  bound  by  the  particular  cir-  charities, 
cumstances  {A.  G,  v.  Exeter,  Jac.  448).  An  account  against  a  corpo- 
ration for  a  breach  of  trust  in  receiving  charity  funds  was  not  confined 
either  to  the  fiHng  of  the  information,  or  to  six  years  before  that  time 
{A.  G.  V.  Brewert'  Co,,  1  Mer.  495;  A.  G,  v.  Stafford,  1  Buss.  547). 
And  an  account  of  the  rents  and  profits  of  a  charitv  estate  was  decreed 
for  a  period  of  200  years  against  the  corporation,  wno,  by  their  answer, 
admitted  the  receipt,  and  stated  that  they  had  from  time  to  time  de- 
bited themselves  in  their  books  with  the  amount  [A,  G,  y.  Exeter,  Jac. 
443;  2  Buss.  362;  3  Buss.  395;  A.  G.  v.  Caius  College,  2  Keen,  110; 
A.  G.  v.  Pretyman,  4  Beav.  462 ;  see  now  37  &  38  Vict.  c.  57,  s.  10, 
post,  p.  200).  Where,  however,  charitable  trustees  have  acted  honestly, 
thougn  mistakenly,  the  court  will  not  make  them  account  for  rents  re- 
ceive prior  to  the  filing  of  the  information  (A,  G,  y.  Wax  Chandlers'  Co,, 
li.  B.  6  H.  L.  14 ;  A,  G.  v.  Christcharch,  2  Buss.  324).  When  the  court 
limits  an  account  of  the  rents  and  profits  of  charity  estates  to  the  time  of 
fi.ling  the  information,  or  to  six  years  before  that  date,  it  does  not  act  with 
reference  to  the  statute.  The  court  proceeds  upon  the  principle  that  it  will 
not  deal  harshly  with  men,  who,  meaning  to  discharge  their  duty  faith- 
fully, have  nevertheless  mistaken  it  {A,  G,  v.  Exeter,  2  Buss.  367).  The 
principles  upon  which  the  court  acts  in  taking  an  account  against  cor- 
porations who  are  trustees  of  charities,  and  have  misapplied  the  funds, 
are  discussed  in  -^1.  G,y,  Newbury  (3  M.  &  K.  647) ;  see  -4.  G'.  v.  Davis  (18 
W.  B.  1132). 

At  common  law,  independently  of  statute,  it  was  the  general  rule  that  Intxbest  on 
interest  was  not  payable  on  any  debts,  unless  expressly  agreed  on,  or  unless  debts  oenb- 
a  promise  could  be  implied  from  the  usage  of  trade  or  other  circumstances  eallt. 
{ffiggins  v.  Sargent,  2  B.  &  0.  348  ;  Rhodes  y,  Rhodes,  Johns.  653  ;    L,  C.  Interest  on 
&  D,  R,  Co,  V.  S,  E,  R,  Co,,  1892,  1  Ch.  140).    Interest  can  be  demanded  debts  at  com- 
onlyin  virtue  of  a  contract  expressed  or  implied,  or  by  virtue  of  the  principal  men  law. 
sum  of  money  having  been  wrongfully  withhold  {Caledonian  R,  Co,  y, 
Carmichael,  L.  B.  2  H.  L.  Sc.  66).    An  agreement  was  not  implied  from 
an  account  charging  interest  remainine   unquestioned    {Re    Edwards, 
WiUiama  v.  Trench,  61  L.  J.  Oh.  22 ;   65  L.  T.  453).     Unless  by  express 
agreement,  interest  can  only  be  claimed  on  a  bill  or  note  as  damages  {Ex  p, 
Charman,  1887,  W.  N.  184;  see  Lawrence  v.  Willcocks,  1892,  1  Q.  B.  696). 

3  &  4  Will.  4,  c.  42,  enacts  (sect.  28)  that  upon  all  debts  or  sums  certain,  3  &  4  Will.  4, 
payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  trial  of  any  issue,  c.  42,  bs.  28, 
or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  29. 
interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of  interest 
from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such 
debts  or  sums  be  payable  b^  virtue  of  some  written  instrument  at  a  certain 
time ;  or  if  payable  otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such  demandant  shall  give 
notice  to  the  debtor  that  interest  will  be  claimed  from  the  date  of  such 
demand  until  the  time  of  payment ;  provided  that  the  interest  shall  be 
payable  in  aU  cases  in  which  it  is  now  payable  by  law.  The  act  pro- 
vides further  (sect.  29),  that  the  jury,  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the 
nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of 
the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis 
tuporiatU,  and  over  and  above  the  money  recoverable  in  all  actions  of 
policieB  of  assurance  made  after  the  passing  of  this  act. 
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The  statute  was  declaratory  of  the  law  before  the  statute  ( Webster  y. 
British,  <fec.  Co.,  15  Ch.  Div.  173,  178).  Under  both  sect.  28  and  sect.  29, 
any  interest  given  is  by  way  of  damages  (lb,  174,  175). 

The  act  gives  the  jury  a  discretion,  '*  ii  they  shall  think  fit"  {Attwood 
V.  Taylor,  1  M..&  G.  322;  A.  O.  v.  Ludlow,  1  Hall  &  T.  219).  And 
interest  will  not  be  given  where  there  has  been  no  default  on  the  part  of 
the  person  against  whom  interest  is  claimed  {A,  G.  v.  Ludlow,  8up»; 
Webster  v.  British,  d:c,  Co.,  sup,).  There  must  be  either  a  written  demand 
or  a  written  instrument  under  which  the  sum  is  payable  {Harper  v. 
Williams,  4  Q,.  B.  219).  A  written  application  for  a  loan  was  not  such  a 
written  instrument  {Taylor  v.  Colt,  3  H.  &  C.  452;  13  W.  B.  78).  The 
instrument  must  ascertain  the  sum  and  the  time  {L,  C,  d:  B,  R,  Co.  v. 
S,  E,  R,  Co,,  1892,  1  Ch.  144) ;  and  where  the  instrument  makes  the  day 
of  payment  defend  upon  a  future  contingent  event,  such  a  time  is  not  a 
time  certain  within  tne  act  {lb,  148).  interest  was  allowed  where  the 
instrument  gave  data  for  ascertaining  the  amount,  and  a  dispute  as  to 
such  amount  was  settled  by  the  court  {Mcintosh  y,  O,  W,  R,  Co.,  4  Giff. 
683 ;  see  Newton  v.  Nock,  43  L.  T.  197). 

A  demand  in  writing  ma^  entitle  the  jury  to  give  interest  from  date  of 
demand,  although  the  writing  claimed  interest  from  a  prior  date  {Londes- 
borough  v.  Mowait,  4  El.  &  £1. 1).  The  demand  need  not  specify  tne  exact 
amount  of  the  debt  {Mildmay  v.  Methuen,  3  Drew.  91,  a  demand  for  work 
and  labour  in  an  aaministration  suit ;  Geake  v.  Ross,  32  L.  T.  666,  dis* 
approving  Hill  v.  South  Staffordshire  Ry,  Co,,  18  Eq.  154).  A  solicitor 
may  give  notice  that  he  will  claim  interest  on  his  bill  of  costs  delivered 
{Berrington  y.  Phillips,  1  M.  &  W.  48;  see  Ward  v.  Eyre,  15  Ch.  D.  130). 
A  summons  in  a  winding-up  was  a  sufficient  demand  {Ex  p,  Alison,  15 
Eq.  394).  But  an  answer  in  a  Chancery  suit  was  not  ( Ward  v.  Eyre^  ««?•)  J 
nor  a  claim  in  a  writ  {Rhymney  R,  Co,  v.  Rhymney  Iron  Co.,  25  Q.  B.  Div. 
146 ;  see  Wilks  v.  Wood,  1892,  1  Q.  B.  687) ;  nor  a  statement  in  a  trades- 
man's bill-head  that  interest  will  be  charged  after  a  certain  time  {Re  Ed" 
wards,  Williams  v.  Trench,  61  L.  J.  Ch.  22 ;  6o  L.  T.  453).  Where  a 
written  notice  as  to  interest  was  given  under  this  section,  and  the  defendants 
paid  the  principal  due  into  court,  the  court  ordered  payment  of  subsequent 
mterest  m  addition  {Hull,  &c,  Co,  v.  N,  E,  R,  Co,,  5  M.  &  G.  872). 

An  action  for  damages  for  minerals  wrongfully  taken  is  not  within 
sect.  29  {Phillips  v.  Homphray,  1892,  1  Ch.  465). 

When  the  rate  of  interest  is  not  expressed,  the  rate  is  a  question  for  the 
court  {Gibbs  v.  Fremont,  11  Exch.  25,  where  25  per  cent,  was  allowed). 
The  rule  was  to  recommend  the  jury  to  give  5  per  cent.  {Re  Roberts,  14 
Ch.  Div.  52) ;  but  the  court  will  follow  the  current  rate  at  the  time  {L,  C,& 

D,  R,  Co,  V.  S,  E,  R,  Co,,  1892,  1  Ch.  120,  137 ;  see  WainwHghes  case,  62 
L.  T.  30,  where  4  per  cent,  was  given).  The  rate  usually  allowed  on  bills 
of  exchange  is  5  per  cent.  (Byles,  15th  ed.  444).  In  equity  a  purchaser 
of  land  was  ordered  to  pay  ms  purchase- money  with  mterest  at  4  per 
cent.  {Calcraft  v.  Roebuck,  1  Ves.  jun.  221).  Judgment  debts  carry  inte- 
rest at  4  per  cent.  (1  &  2  Vict.  c.  110,  s.  17,  post,  where  see  note ;  and  see 

E.  S.  C.  Ord.  42,  r.  16 ;  Ord.  65,  r.  62).  On  the  recovery  of  a  judgment 
the  debt  is  merged  {Ex  p,  Fewings,  25  Ch.  Div.  338;  Re  European,  &c.  Co,, 
4  Ch.  Div.  33) ;  and  subsequent  interest  cannot  be  recovered  at  a  higher 
rate  than  4  per  cent.,  unless  there  is  an  independent  covenant  as  to  the 
interest  {Popple  v.  Sylvester,  22  Ch.  D.  98;  Arbuthnot  v.  Bunsilall,  62 
L.  T.  234). 

As  to  the  arrears  of  interest  given  on  damages  for  a  maritime  collision, 
see  The  Kong  Magnus  (1891,  P.  223). 

The  earlier  cases  in  equity  as  to  interest  are  collected,  C.  P.  Coop.  209 
— 260,  nj.  The  Court  of  Chancery  followed  the  law  in  dealing  witb  legal 
claims  {Booth  v.  Leycester,  3  M.  &  C.  459).  But  it  usually  decreed  interest 
in  cases  of  purely  equitable  demands,  e,g,,  suits  for  equitable  waste  or 
against  trustees  who  misapplied  trust  moneys  {L,  C,  &  D,  R,  Co,  v.  S,  E, 
R,  Co,,  1892,  1  Ch.  142).  See  further  ifyde  v.  Price,  8  Sim.  578;  Re  Powell, 
10  Hare,  134  ;  Martyn  v.  Blake,  3  Dru.  &  War.  125  ;  Mansfield  v.  Ogle,  4 
De  G.  &  J.  38 ;  Spartali  v.  Constantinidi,  20  W.  R.  823. 
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The  Act  3  &  4  WiU.  4,  c.  42,   applies  to  calls  made  in  winding  up  a  8  *  4  WiU.  4, 
company  where  the  notice  of  call  states  that  interest  will  be  charged     «•  87,  i.  42. 
(Barroic*8  aue,  3  Ch.  784).     But  provisions  in  articles  as  to  interest  on  r " 
calls  do  not  apply  to  calls  made  by  liquidators  {lie  WtUh  Flannel,  <fcc.  J.'^^'J"*."^    . 
Co.,  20  Eq.  360).    As  regards  debts  due  from  a  company  where  under  "^^^aation  of 
the  act  interest  would  be  payable,  it  may  be  claimed  in  a  winding-up  *  company. 
{Times  Assurance  Co.'s  case,  2  H.  &  M.  722).    The  rule  in  winding,  up 
an  inaolyent  company  is  that  creditors  whose  debts  carry  inte^rest  get 
dividends  on  what  was  due  for  principal  and  interest  at  the  winding- 
m,  but  no   subsequent  interest  except  there  be  a  surplus  {Warrant 
Finance  Co,^s  case,  4  Ch.  643).     Creditors  whose  debts  do  not  carry  in- 
terest are  not  allowed  interest  in   a  winding-up  {Be  Hatfield  Co,,  11 
W.  B.  971).    But  a  demand  in  writing  for  payment  may  be  made  under 
the  act  so  as  to  entitle  the  creditor  to  interest  {Me  East  of  England,  A-c,  Co., 
4  Ch.  14 ;  but  see  Re  Herefordshire,  &c,  Co.,  4  Eq.  250).   As  to  the  interest 
now  allowed  in  the  case  of  a  company  wound  up  by  the  court,  see  the  general 
rules  made  pursuant  to  sect.  26  of  the  Companies  Act,  1890,  r.  104. 

As  to  the  computation  of  interest  between  banker  and  customer,  see  interest 
Crosskiil  y.  Bower  (32  Beav.  86);   Williamson  v.  Williamson  (7  Eq.  542);  between 
between  trustee  and  c.  q.  i.  {Jones  v.  Foxall,  15  Beav.  392 ;  Penny  v.  banker  and 
Avison^  3  Jur.  N.  S.  62);  and  between  principal  and  agent  {Turner  v.  ooBtomer; 
Burkinahaw,  2  Ch.  488 ;  Burdick  v.  Oarrick,  5  Ch.  233 ;  G.  W.  B.  Co.  v.  trustee  and 
Cunliffe,  9  Ch.  625 ;    Baring  v.  Stanton,  3  Ch.  D.  502).     Where  un-  c.  q.  t. ; 
conscionable  bargains  h&ve  beea  entered  into  with  money  lenders,  the      •    •    i     ^ 
court  will  only  aUow  the  sums  actually  advanced  to  be  recovered  together  P"^*^*P*^  *^** 
with  interest  at  5/.  per  cent.  {Miller  v.  Cook,  10  Eq.  641 ;  Tyler  v.  YaUs,    ^^^' 
6  Ch.  665 ;  Aylesford  v.  Morris,  8  Ch.  484).    There  is  no  general  rule  as  On  securitiefl. 
to  the   rate  of  interest  the  court  will  allow  on  repayment  of  money 
expressed  to  be  the  consideration  for  an  absolute  assignment,  which  is 
tr^ted  only  as  a  security  for  such  consideration  money  {Re  Unsworth,  2 
Dr.  &  Sm.  337  ;  where  bl.  per  cent,  was  allowed).    Interest  at  the  rate  of 
4/.  per  cent,  was  allowed  on  a  simple  contract  debt  secured  by  deposit  of 
deeds,  'where  there  had  been  no  stipulation  as  to  interest  {Re  Kerr,  8  Eq. 
331).     Ab  to  interest  on  charges,  see  Lippard  y.  Ricketts  (14  Eq.  291); 
on  mortgages,  Thompson  v.  Drew  (20  Beav.  49) ;  Ashwell  v.  Staunton  (30 
Beav.  52; ;  Re  Roberts  (14  Ch.  Div.  49) ;  and  on  mortgagee's  costs,  Eardley 
V.  Knight  (41  Ch.  D.  537).    Where  an  annuity  is  in  arrear  *  *  the  established  Arrears  of 
rule  of  the  court  (which,  however,  is  only  general  and  not  inflexible^  is,  annuity, 
that  interest  cannot  be  recovered  on  the  arrears"  {Martyn  v.  Blake,  3  Dru. 
&  War.  125 ;  Mansfield  v.  Ogle,  4  De  G.  &  J.  41 ;  Blogg  v.  Johnson,  2  Ch. 
228J.     As  to  interest  on  arrears  of  salary,  see  Rishton  v.  Orissell  (10  Eq. 
393;.     Interest  was  allowed  at  bl.  per  cent,  where  default  had  been  made  On  money 
in  the  performance  of  a  covenant  to  pay  money  {Knapp  v.  Bumahy,  9  due  under 
W.  TL  765  ;  see  Mellersh  v.  Broum,  45  Ch.  D.  228).    Where  a  bond  does  covenant, 
not  specify  a  day  for  payment,  it  is  payable  on  the  day  of  date,  and 
iaterest  runs  from  that  aay  (^Farquhar  v.  Morris,  7  T.  R.  124).     It  is  the  Bonds, 
general  rule  both  at  law  {Bran^win  v.  Parrot,  2  W.  Bl.  1190;   White  v. 
Sealeif,  1  Dougl.  49),  and  in  equity,  to  consider  the  penalty  of  the  bond  as 
the  lunit  of  the  debt  or  damages  which  can  be  recovered.    But  there  are 
exceptions  to  this  rule  (See  the  earlier  cases  collected  in  C.  P.  Coop.  209 — 
230;  and  see  Clarke  v.  Abingdon,  17  Ves.  106;  Hughes  v.  Wynne,  I  M.  & 
K.  20 ;   Walter  v.  Meredith,  3  Y.  &  Coll.  264  ;  and  Mathews  v.  Keble,  3  Ch. 
691,  where  the  interest  allowed,  together  with  the  principal,  exceeded  the 
penalty). 

As  to  deducting  income  tax  on  payments  in  respect  of  interest,  see 
Crane  v.  Kilpin  (6  Eq.  33).  And  as  to  calculation  of  mterest  and  appor- 
lionment  in  questions  between  a  tenant  for  life  and  remainderman,  see 
Be  Orabawski  (6  Eq.  12) ;  Cox  v.  Cox  (8  Eq.  343) ;  Madaren  v.  Stainton 
(llEq.  382). 

In  administration,  where  a  debt  of  the  deceased  carries  interest,  interest  Compictation- 

18  paid  accordingly,  and  where  it  does  not  carry  interest,  interest  is  paid  of  interest  in. 

at  the  rate  of  41.  per  cent,  from  lie  date  of  judgment  out  of  assets  remain-  administra- 

tion  actions. 
S.  O 
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8  Ik  4  Will.  4,  ing  after  satisfaction  of  the  costs,  debts,  and  interest  in  respect  of  debts 
0.  87, 1.  43.     carrying  interest  (R.  S.'  C,  Ord.  55,  rr.  62,  63J.    Wbere  the  estate  is 

insolvent,  interest  on  a  debt  carrying  interest  is  calculated  up  to  judgment, 

and  a  dividend  paid  on  that  amount  {Re  Summers,  Boswell  v.  Oumey,  13 
Ch.  D.  136 ;  see  Be  Talbot,  King  v.  Chick,  39  Ch.  D.  567). 

As  to  what  interest  can  be  claimed  on  a  writ  specially  indorsed  under 
R.  S.  C,  Ord.  3,  r.  6,  see  Witks  v.  Wood,  1892,  1  Q.B.  684;  London  Bank 
V.  Clancarty,  ib,  689;  Lawrence  v.  Willcocks,  ib,  696;  Oold  Ores  Co.  v. 
Farr,  1892,  2  Q.  B.  14. 

Interest  in  Where  execution  has  been  delayed  by  appeal,  interest  will  be  allowed 

the  case  of        (R.  S.  C,  Ord.  58,  r.  19;  see  3  &  4  Will.  4,  c.  42,  s.  30;  Garland  v. 

appeals.  Carlisle,  5  CI.  &  F.  355  ;  Langn'dge  v.  Levy,  4  M.  &  W.  337  ;  Hooper  v. 

Lane,  6  H.  L.  0.  443  ;  I'yne  Commiasionera  v.  General  Steam  Co.,  15  W.  R. 
875).  Where  money  is  paid  under  an  order  which  is  subsequently  re- 
versed on  appeal,  it  must  oe  repaid  with  interest  at  4L  per  cent.  {Bodgera  v. 
Cornptoir  ifkacompte,  L.  R.  3  P.  C.  465;  Merchant  Banking  Co.  v.  Maude, 
18  Bq.  659). 

On  the  subject  of  interest  generally,  see  Fisher's  Digest,  tit.  Interest  of 
Money;  2  Stark,  on  Ev.  575—579,  3rd  ed. 


I.  &  H. — continued. 

37  &  38  Vict.  c.  57. — An  Act  for  the  further  Limitation  of 
Actions  and  Suits  relating  to  Ileal  Property. 

[7th  August,  1874.] 

*^*^7^*^**  Whereas  it  is  expedient  further  to  limit  the  times  within 

'. — '. which  actions  or  suits  may  be  brought  for  the  recovery  of  land 

or  rent,  and  of  charges  thereon  :   Be  it  enacted  as  follows : 
l^Vx^t  X     ^o  ^^  0'  1.  After  the  commencement  of  this  act  no  person  shall  make 

W^^^^'  c^e^^ut^'  ^^  entry  or  distress,  or  bring  an  action  or  suit,  to  recover  any 
Oiuiiw^'^Wc'J^^bin  twelve  land  or  rent,  but  within  twelve  years  next  after  the  time  at 
M'vxff^V^^'^'^^^"****"^^  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
w^XjSt  a^o^.*^*^^'^  action  or  suit,  shall  have  first  accrued  to  some  person  through 
X^"    'ijLjL  .  *  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  any 

'^^^^^^^'^^^^ ^  person  through  whom  he  claims,  then  within  twelve  years  next 

1  r    iiliW^-^  ^     after  the  time  at  which  the  right  to  make  such  entry  or  distress, 

'^•'^^  ^^.^uft^^*^^;^  (V  or  to  brinff  such  action  or  suit,  shall  have  first  accrued  to  the 
^|^u)*^c»Iv^  -^"^^T  ,^  person  m^ing  or  bringing  the  same  {a). 


\  I 


rvHt  \t^M "  J  I      W  ^y  8®<5t.  9  of  this  act  the  ahove  section  has  been  substituted  for  3  & 

>].«(•  4  Will.  4,  c.  27,  8.  2  {ante,  p.  112),  where  see  note.    Under  the  same 

^^IftOOl  ^ .^^  c-     •  9th  section,  the  provisions  of  3  &  4  Will.  4,  c.  27  (except  the  repealed 

sections,  but  including  the  provisions  substituted  for  such  repealed 
sections),  are  to  be  construed  together  with  this  act.  Accordin^y  the 
word  '*  rent "  in  the  present  section  (interpreted  in  accordance  with  sect.  1 
of  3  &  4  Will.  4,  c.  27),  was  held  to  include  an  annuity  char&;ed  upon 
land  [Hughea  v.  Coles,  27  Ch.  D.  231).  The  period  of  twelve  years 
prescribed  by  the  present  section  as  the  period  of  limitation  has  been 
applied  in  the  case,  of  tenancies  at  will  {Sand^  to  TJiompaon,  22  Ch.  D.  614 ; 
Brighton  v.  Brighton  Guardians,  6  G.  P.  D.  368) ;  of  me  past  instalments 
of  an  annuity  charged  on  land  {Hughes  v.  Coles,  27  Ch.  I).  231) ;  and  of 
oidinaxT  adverse  possession  {Bobb/stt  v.  S.  E.Il.  Co.,  9  Q.  B.  D.  424)^<»^ 

Frovidonfor       2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an 

SteteflS)*^^  action  (a)  or  suit  to  recover  any  land  or  rent,  shall  be  deemed  to 

have  first  accrued  in  respect  of  an  estate  or  interest  in  rever- 


< 
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aion  (/3)  or  remaiiider,  or  other  future  estate  or  interest,  at  the  W  *  38  Viet. 

time  at  which  the  same  shall  have  beoome  an  estate  or  interest     •»  *^>  *»  ^' 

in  possession,  by  the  determination  of  any  estate  or  estates  in 

respect  of  which  such  land  shall  have  been  held,  or  the  profits 

thereof  or  such  rent  shall  have  been  received,  notwithstanding 

the  person  claiming  such  land  (7)  or  rent,  or  some  person 

through  whom  he  claims,  shall  at  any  time  previously  to  the 

creation  of  the  estate  or  estates  which  shall  nave  determined, 

have  been  in  the  possession  or  receipt  of  the  profits  of  such  lands, 

or  in  receipt  of  such  rent  {c) :  But  if  the  person  last  entitled  to  Time  limited 

any  particular  estate  on  which  any  future  estate  or  interest  was  **\*^  y®*" 

expectant  shall  not  have  been  in  the  possession  or  receipt  of  the  entiSe^Ttothe 

profits  of  such  land,  or  in  receipt  of  such  rent,  at  the  time  when  particular 

his  interest  determined,  no  such  entry  or  distress  shall  be  made,  ^^!1^*  °£ 

and  no  such  action  or  suit  shall  be  brought,  by  any  person  ^^^ 

becoming  entitled  in  possession  to  a  future  estate  or  interest, 

but  within  twelve  years  next  after  the  time  when  the  right  to 

make  an  entry  or  distress,  or  to  brins^  an  action  or  suit,  for  the 

recovery  of  such  land  or  rent,  shall  have  first  accrued  to  the 

person  whose  interest  shall  have  so  determined,  or  within  six 

years  next  after  the  time  when  the  estate  of  the  person  becoming 

entitled  in  possession  shall  have  become  vested  in  possession, 

whichever  of  those  two  periods  shall  be  the  longer ;  and  if  the 

right  of  any  such  person  [d)  to  make  such  entry  or  distress,  or 

to  bring  any  such  action  or  suit,  shall  have  been  barred  under 

this  act,  no  person  {e)  afterwards  claiming  to  be  entitled  to  the 

same  land  or  rent  in  respect  of  any  subsequent  estate  or  interest 

under  any  deed,  will,  or  settlement,  executed  or  taking  eflfect 

after  the  time  when  a  right  to  make  an  entry  or  distress,  or  to 

bring  an  action  or  suit,  for  the  recovery  of  such  land  or  rent, 

shall  have  first  accrued  to  the  owner  of  the  particular  estate 

whose  interest  shall  have  so  determined  as  aforesaid,  shall  make 

any  such  entry  or  distress,  or  bring  any  such  action  or  suit,  to 

recover  such  land  or  rent. 

(&)  By  sect.  9  of  this  act  the  above  sectioii  has  been  substituted  for 
sect.  5  of  3  &  4  WiU.  4,  c.  27 ;  and  the  case  of  future  estates  and  interests 
now  depends  upon  the  above  section  construed  together  with  the  fourth 
branch  of  sect.  3  and  sect.  20  of  3  &  4  Will.  4,  c.  27,  ante,  pp.  120,  145. 

The  language  of  sect.  5  of  3  &  4  Will.  4,  c.  27,  has  been  rej)eated  in  the 
part  of  the  present  section  which  precedes  fc),  with  the  addition,  however, 
of  the  following  words  in  the  foUowing  places,  viz.,  at  («)  **or  suit";  at 
(0)  **or  remainder  or  other  future  estate  or  interest " ;  at  (7)  **  or  rent." 

Sect.  5  of  3  &  4  Will.  4,  c.  27,  was  held  to  apply  only  to  cases  where  a 
person  other  than  the  reversioner  was  entitled  to  the  particular  estate 
[Doe  V.  Moulsdale,  IG  M.  &  W.  689,  see  p.  698).  The  saving  of  the  section 
was  applied  to  a  term  to  secure  an  annuity  {Rt  jBermitighamy  I.  R.  5  Eq.  147). 
Under  3  &  4  WiU.  4,  c.  27,  it  was  held,  that  upon  the  renewal  of  a  lease 
the  landlord's  estate  became  an  estate  in  possession  within  sects.  3  and  5 
[Ecd,  Commissioners  v.  i2oi/;c,  5  App.  Gas.  736,  741 :  disapproving  of  dicta 
m  Corpus  Chridi  Coll,  v.  Rogers,  49  L.  J,  Ex.  4).*ic<  ^^  1 4i**.*^w«-^w4^  t/:iX^c*»«^«.i, /i^  ^7i 

In  the  case  of  an  equitable  charge  on  a  reversionary  interest  in  land,  /jra,       /? ,"'  f  v^  vy 
time  commences  to  run  under  this  statute  against  the  right  to  foreclose  « /-  .  i-     /oi 

from  the  time  when  the  interest  falls  into  possession  [HugiU  v.  Wilhinsfm^ 
38  Ch.  D.  480). 

o;i 
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87  A  S8  Vict.  (c)  The  proviso  which  follows  here  did  not  occur  in  3  &  4  Will.  4,  c.  27, 
c.  67,  f .  S.  8.  0.  Where  A.,  tenant  for  life,  aliened,  and  the  alienee  entered,  and 
seventeen  years  afterwards  A.  died;  and  the  remainderman  brought  eject- 
ment more  than  six  but  less  than  twelve  years  after  A.'s  death,  ihe  action 
was  not  barred.  The  proviso  did  not  apply,  inasmuch  as  the  alienee  and 
not  A.  was  held  to  be  **  the  person  last  entitled  to  the  particular  estate." 
And  under  the  earlier  part  of  the  section  the  plaintiff  had  twelve  years 
from  A.'s  death  {Pedder  v.  Huntf  18  Q.  B.  Div.  665). 

{d)  This  seems  to  mean  the  person  becoming  entitled  in  possession  to  a 
future  estate  or  interest. 

(e)  This  provision  seems  intended  to  apply  only  to  persons  claiming 
under  the  person  barred  under  the  earlier  part  of  the  section. 

The  effect  of  3  &  4  Will.  4,  c.  27  in  the  cases  (1),  where  the  owner  of  an 
estate  in  possession  grants  out  of  it  a  particular  estate  with  reversion  or 
remainders  following,  after  time  has  commenced  to  run  against  him; 
(2),  where  the  owner  of  an  estate  in  remainder,  deals  with  it,  while  time 
IS  running  against  him ;  and  (3),  where  a  tenant  for  life  and  remainder- 
man, dealwit^  the  estate  which  time  is  running  against  the  tenant  for 
life,  is  discussed  Darb.  &  Bos.  Stat.  Lim.  236—242. 

In  cases  of  3*  I^  ^^  ^^^  ^^^^  ^^  which  the  right  of  any  person  to  make 

infancy,  an  entry  or  distress,  or  to  bring  an  action  or  suit,  to  recover  any 

Sn^^'th'  ^^^^  ^^  Tentj  shall  have  first  accrued  as  aforesaid,  such  person 
time  when  shall  have  been  under  any  of  the  disabilities  hereinafter  men- 
the  right  of  tioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  or 
^en'sbc^'e^s  ^^^^soundness  of  mind,  then  such  person,  or  the  person  claiming 
to  be  aUowed  through  him,  may,  notwithstanding  the  period  of  twelve  years, 
from  the  ter-  or  six  years,  (as  the  case  may  be,)  hereinbefore  limited  shall 
t^d^bility  ^*^®  expired,  make  an  entry  or  distress,  or  bring  an  action  or 
or  previous  suit,  to  rccovcr  such  land  or  rent,  at  any  time  within  six  years 
death.  next  after  the  time  at  which  the  person  to  whom  such  right  shall 

first  have  accrued  shall  have  ceased  to  be  under  any  such  dis- 
ability, or  shall  have  died  (whichever  of  those  two  events  shall 
have  first  happened)  (/). 

(/)  By  sect.  9  of  this  act,  sects.  3,  4  and  5  have  been  substituted  for 
sects.  16  and  17  of  3  &  4  Will.  4,  c.  27  {ante,  pp.  141, 144,  where  see  notes). 
The  saving  of  this  section  was  applied  in  the  case  of  Kennedy  v.  Lyell, 
15  Q.  B.  I).  496.  Where  the  statute  once  begins  to  run  as  against  a 
tenant  in  tail,  and  at  that  time  there  is  no  disability  on  his  part,  it  does 
not  cease  to  run  by  reason  of  subsequent  disability  on  his  part  or  on  the 
part  of  issue  in  teil  claiming  under  him  {Murray  v.  WaUcins,  62  L.  T. 
796).    See  the  cases  under  21  Jac.  1,  c.  16,  s.  2,  quoted  ante,  p.  141. 

As  to  the  disability  of  coverture,  see  now  M.  W.  P.  Act,  1882,  s.  1, 
sub-B.  2;  Lowe  v.  Fox  (16  Q.  B.  Div.  667);  Weldo7i  v.  Neal  (61  L.  T.  289: 
32  W.  R.  828). 

N  tim  to  *•  ^^®  ^^®  within  which  any  such  entry  may  be  made,  or 

be^allowed       ^^7  ^^^^  action  or  suit  may  be  brought  as  aforesaid,  shall  not 

for  absenoe      in  any  oase  after  the  commencement  of  this  act  be  extended  or 

beyond  seas,    enlarged  by  reason  of  the  absence  beyond  seas  during  all  or  any 

part  of  that  time  of  the  person  having  the  right  to  make  such 

entry,  or  to  bring  such  action  or  suit,  or  of  any  person  through 

whom  he  claims  (i^r). 

{g)  See  the  notes  to  3  &  4  Will.  4,  c.  77,  ss.  16  and  19,  ante,  pp.  141, 
145. 
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5.  No  entry,  distress,  action,  or  suit  shall  be  made  or  brought  ^7  *  88  Viet, 
by  any  person  who  at  the  time  at  which  his  right  to  make  any     ^'  ^^'  *'  ^' 
entry  or  distress,  or  to  bring  an  action  or  suit,  to  recover  any  Thirty  years 
land  or  rent,  shall  have  first  accrued,  shall  be  under  any  of  the  ^^^^^  allow- 
disabilities  hereinbefore  mentioned,  or  by  any  person  claiming  diwSttUties. 
through  him,  but  within  thirty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued,  although  the  person 
under  disability  at  such  time  may  have  remained  under  one  or 
more  of  such  disabilities  during  the  whole  of  such  thirty  years, 
or  although  the  term  of  six  years  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such  disability,  or  have  died, 
shall  not  have  expired  (A). 

{h)  See  the  note  3  &  4  Will.  4,  c.  27,  s.  17,  ante,  p.  144.  As  to  the  appli- 
cation of  the  present  section  to  money  paid  into  court  nnder  the  Lands 
Clauses  Act,  1845,  s.  79,  see  Ex  p.  Chamberlain  (14  Ch.  D.  323). 

6.  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  In  case  of 
an  assurance  thereof  which  shall  not  operate  to  bar  the  estate  or  poweasion 
estates  to  take  effect  after  or  in  defeasance  of  his  estate  tail,  and  ^IJ^oe^^a 
any  person  shall  by  virtue  of  such  assurance  at  the  time  of  the  tenant  in  tail 
execution  thereof,  or  at  any  time  afterwards,  be  in  possession  or  ^¥^®^^ 
receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  Jl^u^dere 
and  the  same  person  or  any  other  person  whosoever  (other  than  they  shall  be 
some  person  entitled  to  such  possession  or  receipt  in  respect  of  ^>«™J  at  the 
an  estate  which  shall  have  taken  effect  after  or  in  defeasance  of  J^arsaftOT^^ 
the  estate  tail)  shall  continue  or  be  in  such  possession  or  receipt  that  period,  at 
for  the  period  of  twelve  years  next  after  the  commencement  of  ^^^  ^^^ 
the  time  at  which  such  assurance,  if  it  had  then  been  executed  then  executed, 
by  such  tenant  in  tail,  or  the  person  who  would  have  been  would  have 
entitled  to  his  estate  tail  if  such  assurance  had  not  been  exe-  ^"^  ^^®"^- 
cuted,  would,  without  the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as  aforesaid,  then,  at  the 
expiration  of  such  period  of  twelve  years,  such  assurance  shall 

be  and  be  deemed  to  have  been  effectual  as  against  any  person 
daiming  any  estate,  interest,  or  right  to  take  effect  after  or  in 
defeasance  of  such  estate  tail  (e). 

(i)  By  sect.  9  of  this  act,  the  above  section  has  been  substituted  for 
3  &  4  "Will.  4,  c.  27,  s.  23  {ante,  p.  147),  where  see  note. 

7.  When  a  mortgagee  shall  have  obtained  the  possession  or  re-  Mortgagror  to 
ceipt  of  the  profits  of  any  land  or  the  receipt  of  any  rent  com-  he  bmed  at 
prised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming  T^  |J^  ^® 
through  him,  shall  not  bring  any  action  or  suit  to  redeem  the  the  time  when 
mortgage  but  within  twelve  years  next  after  the  time  at  which  themortgagee 
the  mortgagee  obtained  such  possession  or  receipt,  imless  in  the  gi^^  ^^ 
meantime  an  acknowledgment  in  writing  of  the  title  of  the  the  last  writ- 
mortgagor,  or  of  his  right  to  redemption,  shall  have  been  given  *®?  acknow- 
to  the  mortgagor  or  some  person  claiming  his  estate,  or  to  the      ^^^^  ' 
agent  of  sudi  mortgagor  or  person  signed  by  the  mortgagee  or 

the  person  claiming  through  him;  and  in  such  case  no  such 
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37  *  88  Vtot.  action  or  suit  shall  be  brought  but  within  twelve  years  next 
e.  67,  ■.  7.  j^f^j.  ^Q  ^^Q  ^^  which  suon  acknowledgment,  or  the  last  of 
such  acknowledgments,  if  more  than  one,  was  given  ;  and  when 
there  shall  be  more  than  one  mortgagor,  or  more  than  one  per* 
son  claiming  through  the  mortgagor  or  mortgagors,  such  ac* 
knowledgment,  if  given  to  any  of  such  mortgagors  or  persons, 
or  his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had 
been  given  to  all  such  mortgagors  or  persons ;  but  where  there 
shall  be  more  than  one  mortgagee,  or  more  than  one  person 
claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees, 
such  acknowledgment,  signed  by  one  or  more  of  such  mortga- 
gees or  persons,  shaU  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person,  or  persons  claiming 
any  part  of  tiie  mortgage  money  or  land  or  rent  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to  any 
estate  or  estates,  interest  or  interests,  to  take  effect  after  or  in 
defeasance  of  his  or  their  estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a 
right  to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the  money  or 
land  or  rent ;  and  where  such  of  the  mortgagees  or  persons 
aforesaid  as  shall  have  given  such  acknowledgment  shall  be 
entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and  not  to  any 
ascertained  part  of  the  mortgage  money,  the  mortgagor  or 
mortgagors  shall  be  entitled  to  redeem  the  same  divided  part 
of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the 
mortgage  money  which  shall  bear  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  such  divided  part 
of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage  (A). 

Ue\  By  sect.  9  of  this  act,  the  above  seotion  has  been  substituted  for  3  &• 
4  Will.  4,  c.  27,  s.  28,  as  to  which  see  anUy  p.  168. 

The  twelve  ^rears  bar  under  this  section  will  not  be  extended  by  reason 
of  any  disability  of  the  mortgagor  {Forater  v.  Pattersony  17  Ch.  D.  132 ; 
see  under  the  earlier  law,  Kinsman  y.  Rouse^  17  Ch.  D.  104). 

charged  upon  8.  No  action  Or  suit  or  other  proceeding  shall  be  brought  to 
land  and  recover  any  sum  of  money  secured  by  any  mortgage,  judgment, 
d^^ed  «at£!  ^^  ^^®°'  ^^  otherwise  charged  upon  or  payable  out  of  any  land  or 
fied  at  the  rent  at  law  or  in  equity,  or  any  legacy,  but  within  twelve  years 
end  of  twelve  next  after  a  present  right  to  receive  the  same  shall  have  accrued 
uS^flt  pdd  ^  Bome  person  capable  of  giving  a  discharge  for  or  release  of 
nor  acknow  the  same,  unless  in  the  meantime  some  part  of  the  principal 
ledgment  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some, 
^ting^in  the  acknowledgment  of  the  right  thereto  shall  have  been  given  in 
meantime.  writing  signed  by  the  person  by  whom  the  same  shall  oe  pay- 
able, or  his  agent,  to  the  person  entitled  thereto,  or  his  agent ; 
and  in  such  case  no  such  action  or  suit  or  proceeding  shall  be 
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ledgment,  or  the  last  of  suoh  payments  or  acknowledgments, 
more  than  one,  was  given  (/). 


(Q  By  sect.  9  the  above  section  has  been  substituted  lor  3  &  4  Will.  4, 
c.  27,  8.  40,  as  to  which  see  ante^  p.  176. 

The  j^resent  section  is  entirely  prohibitory,  and  does  not  remove  any 
bar  which  previously  to  its  passing  existed  to  the  bringing  of  an  action 
within  twelve  years  {Frith  v.  Slingaby,  68  L.  T.  483). 

The  present  section  baiTed  after  twelve  years  the  personal  remedy  of  a  Mortgages, 
mort^gee  to  obtain  payment  of  his  debt  from  his  mort^gor,  whether  on 
a  collateral  bond  given  by  him  {Feamside  v.  Flint,  22  Ch.  D.  679),  or  on 
his  covenant  in  the  mort^ige  deed  {Sutton  v.  Sutton,  22  Ch.  D.  611).  In 
the  last-mentioned  case,  Cotton,  L.  J.,  referred  to  Hunter  v.  Nockolds  {\ 
Mac.  &  G.  640,  ante^  p.  187),  in  which  Lord  Cottenham  had  held  that  m 
actions  on  covenant  or  specialty,  sect.  42  of  3  &  4  Will.  4,  c.  27,  was  con- 
trolled by  sect.  3  of  3  &  4  Will.  4,  c.  42.  It  might  be  right  in  the  case  of 
an  act  passed  in  1833,  to  read  it  as  explained  by  an  act  passed  only  three 
weeka  Letter ;  but  in  the  case  of  an  act  passed  in  1874,  there  was  no  such 
necessity  to  explain  it  by  an  act  passed  in  1833  (22  Ch.  Div.  619  ;  see  Be 
Fritibyy  43  Ch.  D.  110).  The  section,  however,  did  not  bar  an  action  which 
was  brought,  not  against  the  mortgagor  himself,  but  against  a  surety  who 
had  covenanted  for  payment  by  the  mortgage  deed  {lie  Frisby,  AHaon  v. 
Frishy,  per  Kay,  J,,  and  BoweUy  L.  J.,  Cotton,  L.  J.,  differing,  43  Ch.  D. 
106^ ;  or  who  had  given  a  promissory  note  {Re  Wolmershausen,  62  L.  T.  641 ). 
Ana  it  has  been  held  that  an  action  on  a  bond  given  by  a  surety  for  a 
mortgagor  to  recover  from  the  surety  an  indemnity  against  the  non-pay- 
ment by  the  mortgagor  of  the  mortgage  debt,  is  not  within  this  section 
{Re  Powers,  Lindadl  v.  Phillip;  30  Cn.  l)iv.  291).  Ajb  to  the  application 
of  the  present  section  to  the  mortgage  of  a  reversionary  interest  in  per- 
sonalty, see  Re  Lake  (63  L.  T.  416}. 

The  present  section  applies  to  judgments  generally,  not  merely  judg-  Judgments.   ,  m 

meats  whidi  operate  as  a  charge  on  land  (Hebblethwaite  v.  Peever,  1892,  I    iiA4re«<3t««^a^t/u>^ 
Q.  B.  124).    It  barred  after  twelve  years  tne  right  of  a  judgment  creditor   'BuS^^^^juJirv^iiu 
to  ol)tain  an  adjudication  in  bankruptcy  against  the  judgment  debtor  {Ex  ^r*/^^^r  o-a/Sw 
p.  TynU,  16  Ch.  D.  126).  ^S^S^J^  1%  utMJU 

Tbe  present  section  did  not  apply  to  an  action  on  the  personal  covenant  other     A  am  J/ZT 

of  a  lessee  in  respect  of  a  royalty  {barley  y.  Ttnnant,  63  L.  T.  257).  It  bar-  ohargesyfJJ  ^  p^M&Ghi. 
red,  however,  after  twelve  years  the  right  to  recover  paving  expenses       0^43^  I fJB.   (tn, 
made  a  charge  on  land  by  statute  (Hornsey  Board  v.  Monarch  Society,  24  1^1' 

Q.  B.  Div.  1).  .  Simple  contract  aobts  charged  by  will  on  real  estate 
are  not  barred  until  the  expiration  of  twelve  years  {Re  Stephens^  War^ 
burton  v.  Stephens,  43  Ch.  D.  39\ 

The  present  section  barred  after  twelve  years  the  right  to  recover  re-  Legacies, 
siduary  estate  {Re  Rowe,  Jacobs  v.  Hind,  61  JJ.  T.  681 ;  Re  Davis,  Evans  y,    ^  ^<  y^  ^jt^jLu^ 
Moore,  1891,  3  Ch.  119)/!f  An  action  by  a  residuary  legatee  to  recover  loss    flt^^./o^^  «,  ^^  •**JL/i<yi 
which  has  arisen  from  the  non-realizafion  of  such  residue,  is  not  an  action    /.  -         ^    * 

to  recover  a  legacy  within  this  section  {Swain  v.  Bringeman,  1891,  3  Ch. 
233 ;  see  Trustee  Act,  1888,  s.  8,  post,  p.  231). 

The  words  "  present  right  to  receive    were  considered  in  Hornsey  Board  «  Present 
v.  Monarch  Society  (24  Q.  B.  Div.  9),  where  it  was  said  as  to  charges  right  to  re- 
that  in  each  case  the  moment  to  be  looked  at  was  the  moment  when  the  ceive." 
ohar;^  came  into  present  operation. 

Wi&  regard  to  payments  within  this  section,  it  has  been  said  that  a  Part  pay- 
payment  is  made  wnenever  there  is  a  render  of  money  to  a  person  entitled  ment, 
to  receive  it  by  a  person  liable  to  pajr  it  {Re  Frisby,  Alison  v  Frisby,  43 
Ch.  D.  107).  In  cases  within  the  section,  payment  of  interest  by  one  co- 
contractor  or  co-debtor  will  preserve  the  remedy  against  the  other,  sect.  14 
of  19  &  20  Vict.  c.  97  not  applying  {Re  Frisby,  Alison  v.  Frisby,  43  Ch. 
D.  Ill ;  see  Re  Powers,  30  Ch.  Div.  291). 
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87  4  88  ^ot       9.  From  and  after  the  oommenoement  of  this  act  all  the  pro- 

^'  ^'^^  *'  ^*     visions  of  the  act  passed  in  the  session  of  the  third  and  fourth 

Act  to  be  read  years  of  the  reign  of  his  late  Majesty  Eing  William  the  Fourth, 

with  8  &  4       chapter  twenty-seven,  except  those  contained  in   the  several 

of^wiiicii^oer-'  s^^^tions  thereof  next  hereinafter  mentioned,  shall  remain  in  full 

tain  parts  are  f  opce,  and  shall  he  construed  together  with  this  act,  and  shall 

repeied,  and  take  effect  as  if  tiie  provisions  hereinhef ore  contained  were  sub- 

bepwi^n' ^  stituted  in  such  act  for  the  provisions  contained  in  the  sections 

reference  to     thereof  numbered  two,  five,  sixteen,  seventeen,  twenty-three, 

alteration  by    twenty-eight,  and  forty  respectively  (which  several  sections, 

^  *  from  and  after  the  commencement  of  this  act,  shall  be  repealed), 

and  as  if  the  term  of  six  years  had  been  mentioned,  instead  of 

the  term  of  ten  years,  in  the  section  of  the  said  act  numbered 

eighteen,  and  the  period  of  twelve  years  had  been  mentioned  in 

the  said  section  eighteen  instead  of  the  period  of  twenty  yesjrs ; 

7  Will.  4  &      and  the  provisions  of  the  act  passed  in  the  session  of  the  seventh 

to^read^^'    year  of  the  reign  of  his  late  Majesty  Eing  William  the  Fourth, 

with  this  act.   w^d  the  first  year  of  the  reign  of  her  present  Majesty,  chapter 

twenty-eight,   shall  remain  in  full  force,   and   be  construed 

together  with  this  act,  as  if  the  period  of  twelve  years  had  been 

therein  mentioned  instead  of  the  period  of  twenty  years. 

Time  for  IQ.  After  the  commencement  of  this  act  no  action,  suit,  or 

2h|J^^^^^     other  proceeding  shall  be  brought  to  recover  any  simi  of  money 

arrears  of        or  legacy  charged  upon  or  payable  out  of  any  land  or  rent,  at 

intereat  not  to  Jaw  or  in  equity,  and  secured  by  an  express  trust,  or  to  recover 

S  S^  *^y  ^^^  ^^  ^^*  ^"^  ^^  mtere^t  in  respect  of  any  sum  of  money 
tnuts  for  or  legacy  so  charged  or  payable  and  so  secured,  or  any  damages 
raising  same*  i^  respect  of  Buch  arrears,  except  within  the  time  within  which 

the  same  would  be  recoverable  if  there  were  not  any  such 

trust  (w). 

(m)  By  sect.  9  of  this  act  the  provisions  of  3  &  4  Will.  4,  c.  27  (except 
the  repealed  sections  but  including  the  provisions  substituted  for  such  re- 
pealed sections),  are  to  be  construed  together  with  this  act.  The  present 
section  must  accordingly  be  construed  with  especial  reference  to  37  &  38 
Vict.  c.  57,  s.  8  (substituted  for  3  &  4  Will.  4,  c.  27,  s.  40),  and  3  &  4 
Will.  4,  c.  27,  s.  42. 

Under  3  &  4  Will.  4,  c.  27,  s.  40,  it  was  held  that  in  a  number  of  cases 
(ante,  p.  181)  an  express  trust  prevented  the  section  from  operating  as  a 
bar.  By  the  present  section  an  express  trust  will  make  no  difference  in 
this  respect.  And  it  has  been  said  that  simple  contract  debts,  secured  by 
a  trust  in  a  will  to  pay  the  same  out  of  real  estate,  may  be  barred  in 
twelve  years  {Re  Stephens,  Warburton  v.  Stephens,  43  Ch.  D.  39).  This 
section  prevented  a  trust  to  pay  debts  in  a  will  from  keeping  alive  a  claim 
on  a  bond  {Feamside  v.  Flint,  22  Ch.  D.  579). 

Legacies  not  charged  upon  or  payable  out  of  land  or  rent,  which  were 
within  3  &  4  Will.  4,  c.  27,  s.  40,  and  are  within  37  &  38  Vict.  c.  57,  s.  8, 
are  not  within  the  present  section.  In  the  case  of  such  legacies,  accord- 
ingly, an  express  trust  would  seem  to  prevent  time  running  ^See  Phufair 
y.  Cooper,  17  Beay.  187 ;  see  further  the  note  ante,  p.  181).  The  ordinary 
implied  trust  which  affects  personal  estate  held  by  an  executor  for  the 
benefit  of  legatees,  does  not  prevent  time  running  {Be  Davis,  Evans  r, 
Moore,  1891,  3  Ch.  124).oj:  As  to  arrears  of  interest  on  a  legacy,  see 
Blachford  v.  W(yrsley  (27  Ch.  D.  676). 
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Again,  under  3  &  4  Will.  4,  c.  27,  b.  42,  it  was  held,  that  in  a  number   97  A  8S  Yiet. 
of  cases  {ante^  p.  189)  an  express  trust  prevented  the  section  from  operate     e.  57,  ■«  10. 
ing  as  a  bar.    By  the  present  section  an  express  trust  will  maxe  no  ^ 

difference  as  regards  arrears.  Where  land  was  conveyed  to  trustees  upon 
trust  to  pay  an  annuity  to  A.,  his  heirs  and  assigns,  and  no  claim  was 
made  by  A.  for  twenty-seven  years  after  the  annuity  first  became  payable, 
A.  could  not  recover  any  arrears  by  reason  of  this  section,  but  was  held 
entitled  to  the  future  payments  of  the  annuity,  the  right  to  which  had 
been  preserved  by  the  express  trust  [Hughes  v.  Coles^  27  Ch.  D.  231).  In 
this  case  the  words'* any  sum  of  money"  were  held  applicable  to  each 
instalment  of  the  annuity  as  it  became  due  (/6. ;  see  Edwards  v.  Wardtn^ 
9  Ch.  695). 

As  regards  the  matters  especially  mentioned  in  it,  this  section  appears  Jad.  Act, 
to  control  Jud.  Act,  1873,  s.  25,  subs.  2,  which  provided  generally  that  1875,  s.  25. 
no  claim  of  a  cestui  que  trust  against  his  trustee  for  anv  property  held  on 
an  express  trust,  or  in  respect  of  any  breach  of  such  trust,  should  be 
barred  by  any  Statute  of  Limitations. 

In  tbe  case  of  proceedings  against  trostees  and  persons  claiming  through  Trustee  Act, 
them  commenced  after  Ist  January,   1890,  regard  must  be  luid  to  tne  1888. 
Trustee  Act,  1888,  jpost,  p.  231. 

11.  This  act  may  be  cited  as  ilie  ^'  Beal  Property  Limitation  Short  tiUe. 
Act,  1874." 

12.  This  act  shall  commence  and  come  into  operation  on  the  Commence- 
first  day  of  January  one  thousand  eight  hundred  and  seventy-i  ™«ot  of  act. 
nine. 


III.  Of  the  limitation  of  actions  by  or  against  executors 
IN  respect  of  injuries  to  profertt  and  of  the  limi- 
tation OF  ACTIONS  ON  SPECIALTIES. 

3  &  4  William  IV.  cap.  42,  sects.  2 — 7, 

2.  And  whereas  there  is  no  remedy  provided  by  law  for  injuries  8*4  wm.  4, 
to  the  real  estate  (a)  of  any  person  deceased  committed  in  his     ^-  ^^»  *•  ^' 
lifetime,  nor  for  certain  wrongs  done  by  a  person  deceased  in  his  Executors 
lifetime  to  another,  in  respect  of  his  property,  real  or  personal ;  ™*7  ^"?fir 
for  remedy,  therefore,  be  it  enacted,  that  an  action  of  trespass,  or  ^^^  ^ 
trespass  on  the  case,  as  the  case  may  be,  may  be  maintained  by  the  real  estate 
the  executors  or  administrators  of  any  person  deceased,  for  any  ®f^^^®" , 
injury  to  the  real  estate  of  such  person,  committed  in  his  lifetime,  actions  ^y 
for  which  an  action  might  have  oeen  maintained  by  such  person,  he  brought 
so  as  such  injury  shall  have  been  committed  within  six  calendar  *^^5  ®^®* 
months  before  the  death  of  such  deceased  person,  and  provided  i^juries^to 
such  action  shall  be  brought  within  one  year  after  the  death  of  property,  real 
such  person ;  and  the  damages,  when  recovered,  shall  be  part  of  ^  tf'^^te - 
the  personal  estate  of  such  person  {b) ;  and  an  action  of  trespass,  tator.^^^ 
or  trespass  on  the  case,  as  the  case  may  be,  may  be  maintsuned 
against  the  executors  or  administrators  of  any  person  deceased, 
for  any  wrong  committed  by  him  in  his  lifetime  to  another, 
in  respect  of  his  property,  real  or  personal,  so  as  such  in** 
jury  shall  have  been  committed  within  six  calendar  months 
before    such   person's    death,    and    so    as   such   action    shall 
be  brought  within   six    calendar    months    after  such  execu- 
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S  *  4  Will.  ^  tors  or  administxators  shall  have  taken  upon  themselves  the 

0. 42, 1.  a.     administratioh  of  the  estate  and  effects  of  such  person ;  and  the 

damages  to  be  recoyered  in  such  action  shall  be  payable  in  like 

order  of  administration  as  the  simple  contract  debts  of  such 

person. 

(a)  It  was  doubted  whether  this  includes  leasehold  interests  {Adam  y. 
Bristol,  2  Ad.  &  Ell.  389). 

{b)  An  executor  was  held  entitled  to  recoyer  damages  for  an  obstruction 
to  the  light  of  a  house  of  his  testatrix  {Jones  v.  SimeSy  43  Ch.  D.  607). 

Accoimng  to  the  rule  of  common  law,  executors  could  not  bo  sued  for  a 
wrong  committed  by  their  testator  for  which  only  unliquidated  damages 
could  be  recovered  {Kirk  v.  Toddy  21  Ch.  D.  489;  see  Phillips  v.  Homfray, 
24  Ch.  D.  439 ;  Tun/cross  v.  Grant,  4  C.  P.  D.  45).  As  an  exception  to 
this  rule,  this  section  permits  executors  to  be  sued  for  wrongs  committed 
by  their  testator  in  respect  of  property,  but  the  right  is  subject  to  the 
limitations  in  the  section;  and  where  the  wrong  has  been  committed  moix> 
than  six  months  before  the  testator's  death,  the  section  does  not  apply 
{Kirk  V.  Todd,  sup.)  Where  a  will  provided  that  the  tenant  for  life  should 
keep  devised  premises  in  repair,  an  action  of  tort  in  respect  of  permissive 
waste  by  non-repair  lay  against  the  executor  of  the  tenant  for  life  under 
the  above  section  {Woodhouse  v.  Walker,  5  Q.  B.  D.  404  ;  Andrew  y.  Jri7*- 
liames,  52  L.  T.  41 ;  see  Batthyany  v.  ]Valford,  36  Ch.  Div.  269,  where  the' 
settled  estates  were  situate  in  a  foreign  country).  A  claim  made  more 
than  six  months  after  the  death,  but  within  six  months  after  probate  was 
allowed  {Andrew  v.  Williames,  sup.) 

Within  six  months  after  the  death  of  an  innkeeper,  an  action  of  tort 
was  maintained  against  his  executors  for  the  property  of  a  traveller  lost 
in  his  house  {Morgan  v.  Ravey,  30  L.  J.  Ex.  131);  and  trespass  was  main- 
tained against  an  administrator  for  coal  wrongfully  taken  from  the  2>lain- 
tifE's  land  by  the  intestate  within  six  months  before  his  death  {Powell  v. 
Bees,  1  Ad.  &  Ell.  426). 

Limitation  of       8.  That  all  actions  of  debt  for  rent  upon  an  indenture  of 
action  of  debt  demise,  all  actions  of  coyenant  or  debt  upon  any  bond  or  other 
tie8*^&c"^"       specialty,   and   all  actions  of  debt   or  scire  facias  upon   any. 
'     '  recognizance,  and  also  all  actions  of  debt  upon  any  award  where 

the  submission  is  not  by  specialty,  or  for  any  fine  due  in  respect 
of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied 
on  any  Jleri  facias^  and  all  actions  for  penalties,  damages  or 
sxmis  of  money  giyen  to  the  party  grieyed,  by  any  statute  now 
or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation  hereinafter 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  any  indenture  of  demise,  or  coyenant,  or  debt 
upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias 
upon  recognizance,  within  ten  years  after  the  end  of  this  present 
session,  or  within  twenty  years  after  the  cause  of  such  actions 
or  suits,  but  not  after ;  the  said  actions  by  the  party  grieyed, 
one  year  after  the  end  of  this  present  session,  or  within  two 
years  after  the  cause  of  such  actions  or  suits,  but  not  after; 
and  the  said  other  actions  within  three  years  after  the  end  of 
this  present  session,  or  within  six  years  after  the  cause  of  such 
actions  or  suits,  but  not  after :    proyided  that  nothing  herein 
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ooQtained  diall  extend  to  any  action  given  by  any  statute  where  ^^  *  *  ^^  *» 
tiie  time  for  bringing  such  action  is  or  shall  be  by  any  statute     ^'     *  *' 
flpeoially  limited.     (As  to  Ireland,  see  16  &  17  Vict.  c.  113, 
s.  20)  (a). 

(a)  To  an  action  of  coyenant  siz  years  is  not  a  good  plea  of  limitation  Casefl  within 
{HarUJujrn  y.  Watson  ^  4  Bing.  N.  C.  178).  Where  a  purchaser  covonanted  this  section, 
to  pay  his  purchase-money  by  promissory  notes  of  even  date,  it  was 
hela  that  an  action  could  be  brought  on  the  coyenant  after  six  years 
U)ixcn  V.  Ifolroyd,  7  Ell.  &  Bl.  703).  The  section  applies  even  where  the 
bond  on  which  action  is  brought  was  executed  in  India,  where  the  period 
of  limitation  for  specialties  is  three  years  {Alliance  Bank  y.  Carey ^  5 
C.  P.  D.  429). 

An  action  for  calls  by  a  company  under  8  &  9  Vict.  c.  16,  is  an  action 
on  a  specialty,  and  is  therefore  within  this  section,  and  not  21  Jac.  1,  c.  16 
{Cork  and  Bandon  R.  Co,  v.  Goodey  13  C.  B.  827;  see  Shepperd  v.  //i7/«, 
11  Exch.  55).  In  the  winding  up  of  a  banking  company  which  had  been 
established  by  a  deed  of  settlement,  the  liability  of  a  shareholder  was  a 
liability  by  way  of  specialty  within  this  section  {Re  Portsmouth  Batiking 
Co,,  2  Eq.  167).  By  the  Companies  Act,  1862,  s.  75,  the  liability  to  con- 
tribute under  a  winding-up  order  creates  a  specialty  debt,  even  though 
the  company  was  not  registered  under  that  act  {Muggeridge  v.  Sharp,  10 
Eq.  443);  and  the  specialty  is  one  which  binds  the  heirs  of  the  contribu- 
tory {Buck  y.  Robson,  10  Eq.  629).  In  the  case  of  companies  formed  and 
registered  under  that  act,  the  liability  of  a  member  in  a  winding-up  is  a 
specialty  (Companies  Act,  1862,  sects.  75, 90,  134).  So  also  is  the  liability 
of  a  member  under  the  articles  (sect.  16).  A  specialty  debt  was  not 
created  by  a  call  made  by  a  company  estabhshed  under  the  old  Joint  Stock 
Companies  Winding-up  Acts  {Robinson* s  Executors*  case,  6  D.  M.  &  G.  572), 
or  under  a  colonial  statute  {Wellaiid  R,  Co,  v.  Blake,  30  L.  J.  Ex.  161). 

As  regards  rent  reserved,  an  action  on  a  covenant  under  seal  for  pay-  Cases  within 
ment  of  such  rent  may  be  brought  within  the  twenty  years  limited  by  3  &  this  section 
4  Will.  4,  c.  42,  8.  3,  and  is  not  limited  to  six  years  by  the  42nd  section  and  also 
of  3  &  4  Will.  4,  c.  27.  In  Paget  v.  Foley  (2  Bing.  N.  C.  679),  Tindal,  C.  J.,  within  3  &  4 
said,  •'  If  the  42nd  section  of  3  &  4  Will.  4,  c.  27,  is  a  general  enactment.  Will.  4,  c.  27. 
the  subsequent  declaration  that  an  action  of  covenant  may  be  commenced 
during  a  longer  period  is  virtually  an  exception  out  of  the  former :  we  are 
to  reconcile  the  two  enactments  if  it  be  possible,  but  if  it  be  not,  the 
afllrmatiye  and  negative  cannot  co-exist,  and  the  action  of  covenant  must 
be  taken  as  an  exception ;  therefore,  without  affecting  the  clause  in  the 
first  statute  further  than  is  necessary  to  give  effect  to  the  second,  wo 
decide  that  the  plea  of  six  years'  limitation  of  the  cause  of  action  is  bad" 
(See  Paddon  v.  Bartlett,  3  Ad.  &  Ell.  895 ;  Wilson  v.  Jackson,  2  Ir.  L.  R. 
1 ;  Strachan  y,  Thomas,  12  Ad.  &  Ell.  558).  The  act  37  &  38  Vict.  c.  57, 
has  made  no  difference  in  this  respect  {Darley  v.  Tennant,  53  L.  T.  257). 
As  regards  a  rentcharge,  it  was  held  under  3  &  4  Will.  4,  c.  27,  that  sucn 
statute  did  not  apply  to  an  action  on  a  collateral  covenant  for  payment  of 
such  rent-chai'ge ;  and  that  the  covenantee  might  recover  damages  for  the 
breach  of  that  covenant,  notwithstanding  his  right  to  recover  the  rent- 
charge  out  of  the  land  was  barred  {Manning  v.  Phelps,  10  Exch.  59 ;  see 
now  37  &  38  Vict.  c.  67,  s.  8,  ante,  p.  198).  As  regards  mortgage  debts, 
the  personal  remedy  of  a  mortgagee  to  obtain  payment  from  the  mort- 
gagor is  now,  by  37  &  38  Vict.  c.  57,  s.  8,  barred  after  twelve  years, 
whether  the  action  be  on  a  collateral  bond  {Peamside  v.  Flint,  22  Ch.  D. 
579),  or  on  the  mortgagor's  covenant  in  tne  mortgage  deed  (Sutton  v. 
Sutton,  22  Ch.  D.  511).  As  regards  arrears  of  interest  recoveraole  in  an 
action  on  covenant,  see  Mellersh  v.  Brown  (45  Ch.  D.  228J. 

Courts  of  equity  adopted  many  of  the  provisions  of  this  statute  {Hyde  Cases  in 
v.  Price,  8  Sim.  678).    In  administration  suits,  specialty  debts  were  held  equity, 
barred  under  it  {Spickemell  v.  Hotham,  'K^lj,  669),    But  where  a  settlor 
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tkA  Will.  4,  had  constituted  himself  a  trustee  of  a  covenant,  time  was  no  bar  {Stone  v. 
0.  42,  ■.  3.     Stone^  5  Ch.  74).    See  note  as  to  courts  of  equity  and  the  Statutes  of  Limi- 
tation,  p.  232,  post. 
Penalties.  An  action  for  penalties  by  an  officer  of  the  Company  of  Goldsmiths, 

mentioned  in  7  &  8  Vict.  c.  22,  is  not  an  action  by  a  **  party  grieved  " 
within  this  section,  and  may  be  brought  more  than  two  years  after  accruer 
of  the  cause  of  action  {Robimon  v.  Currey,  7  Q.  B.  Div.  465). 
When  time  In  the  case  of  post  obit  bonds,  time  does  not  begin  to  run  until  the  death 

begins  to  run  {Tuckey  v.  Hawkins^  4  C.  B.  655 ;  see  Barber  v.  Shore^  1  Jebb  &  S.  610). 
under  this  On  a  bond  conditioned  to  pay  an  annuity,  the  non-payment  of  each  instal- 
section.  ment  is  a  distinct  breach,  and  the  statute  begins  to  run  against  each  as  it 

becomes  due  {Amott  v.  Holden,  18  Q.  B.  593) ;  where  Lord  Campbell ^  C.  J., 
said  (p.  603) :  *'  It  is  admitted  that,  since  Sanders  v.  Coward  (15  M.  &  W. 
48),  and  Blair  v.  Ormond  (17  Q.  B.  423),  where  a  bond  is  conditioned  for 
the  performance  of  a  series  of  acts  at  stated  times,  though  there  may  have 
been  a  forfeiture,  b}'  reason  of  the  non-performance  of  the  first  act  m  that 
series,  yet  if  default  be  made  in  the  performance  of  subsequent  acts,  anew 
cause  of  action  arises  upon  each  default,  and  the  statute  runs  from  that. 
The  obligee,  therefore,  is  not  prevented  by  the  statute  from  suing  in 
respect  of  breaches  committed  more  than  twenty  years  after  the  first 
breach,  if  he  has  chosen  to  waive  the  previous  breaches  "  (See  Iliggs  v. 
Mortimer f  1  Exch.  711).  If  a  bond  with  a  i)enalty  were  given  to  secure  a 
duty  which  is  to  be  performed  during  a  period  of  twelve  years,  the  bond 
would  be  forfeited  by  a  delinquency  in  the  first  year,  but  the  obligee 
might  elect  not  to  act  on  it  until  the  delinquency  in  the  twelfth  year  (l^er 
Bramwell,  B.,  7  L.  T.  792).  Where  the  breach  is  a  continuing  breacn,  a 
fresh  cause  of  action  arises  at  every  moment  of  the  time  during  which  the 
breach  continues  {Maddock  v.  Mallet ^  12  Ir.  Ch.  R.  193).  As  to  the  time 
from  which  time  runs  in  the  case  of  a  breach  of  covenants  for  title,  see  the 
conflicting  judgments  of  Bramwell,  B.,  and  Kelly y  C.  B.,in  Spoor  y.  Green 
(L.R.  9Ex.  110,  116). 

A  deed  of  settlement  of  a  company  exonerated  the  transferor  of  shares 
from  all  liabilities  in  respect  of  his  shares  subsequently  to  the  transfer, 
with  a  proviso  that  nothmg  should  extend  to  release  the  transferor  from 
his  proportion  of  losses  up  to  transfer.  In  winding-up  time  was  held  to 
run  from  the  date  of  the  transfer,  and  not  from  the  date  of  the  winding- 
up  order  {Be  Portsmouth  Banking  Co.,  2  Eq.  167). 

Remedy  for         4.  That  if  any  person  or  persons  that  is,  or  are,  or  shall  be 

^^^tn'iT^  entitled  to  any  such  action  or  suit,  or  to  such  scire  facias^  is,  are, 

or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued, 

within  the  ago  of  twenty-one  years,  feme  coterty  nan  compos 

mentisy  or  beyond  the  eeas,  then  such  person  or  persons  shall  be 

at  liberty  to  bring  the  same  actions,  so  as  they  commence  the 

same  within  such  times  after  their  coming  to  or  being  of  full 

age,  discovert,  of  sound  memory,  or  returned  from  beyond  the 

seas,   as   other  persons  having  no    such    impediment  should, 

according  to  the  provisions  of  this  act,  have  done ;  and  that  if 

any  person  or  persons  against  whom  there  shall  be  any  such 

cause  of  action,  is,  or  are,  or  shall  he  at  the  time  such  cause  of 

Absence  of      action  accrued^  beyond  the  seas,  then  the  person  or  persons 

ddendants       entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring 

providedfor.    ^^^  same  against  such  person  or  persons  within  such  times  as 

are  before  limited  after  the  return  of  such  person  or  persons 

from  beyond  the  seas  (6). 

Disabilitiefl.  {b)  This  provision  as  to  disabilities  has  been  altered  by  19  &  20  Vict 

c.  97,  s.  10  (p.  228,  post),  which  enacts  that  the  absence  beyond  seas  of  the 
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person  entitled  to  the  action  shall  be  no  disability.    As  to  the  meaning  of  S  A  4  Will.  4, 
**  beyond  seas,"  see  sect.  7  of  this  statute  (p.  207,  post).    See  furdier  the      e.  42,  ■.  4. 

cases  quoted  under  21  Jac.  1,  c.  16,  s.  7  (p.  216,  pott),  the  law  as  to  dis- 

abilities  under  both  these  sections  being  now  the  same.  In  cases  within 
M.  W.  P.  Act,  1882,  s.  1,  sub-s.  2,  coverture  has  ceased  to  be  a  disability 
{Lowe  V.  Fox,  15  Q,  B.  Div.  676;  Weldon  v.  Neal,  51  L.  T.  289). 

6.  That  if  any  acknowledgment  shall  have  been  made,  either  FroTlao  in 
by  writing  signed  by  the  party  liable  by  virtue  of  such  inden-  ^  ^°" 
ture,  specialty  or  recognizance,  or  his  agent  {c),  or  by  part  pay-  nJ^nlln  writ- 
ment  or  part  satisfaction  on  account  of  any  principal  or  interest  ing,orbypaTt 
being  then  due  thereon  (rf),  it  shall  and  may  be  lawful  for  the  P»y™«»^ 
person  or  persons  entitled  to  such  actions  to  bring  his  or  their 
action  for  the  money  remaining  unpaid,  and  so  acknowledged 
to  be  due,  within  twenty  years  after  such  acknowledgment  by 
writing  or  part  payment  or  part  satisfaction  as  aforesaid ;  or  in 
case  the  person  or  persons  entitled  to  such  action  shall  at  the 
time  of  such  acknowledgment  be  under  such  disability  as  afore- 
said, or  the  party  making  such  acknowledgment  be,  at  the  time 
of  making  tne  same,  beyond  the  seas,  then  within  twenty  years 
after  such  disability  shall  have  ceased  as  aforesaid,  or  the  party 
shall  have  returned  from  beyond  seas,  as  the  case  may  be ;  and 
the  plaintiff  or  plaintiffs  in  any  such  action  on  any  indenture, 
specialty  or  recognizance,  may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  statute  (See  16  &  17 
Vict.  c.  113,  s.  23,  as  to  Ireland). 

(c)  The  acknowledgment  under  this  section  need  not  be  made  to  the  Aoknowledg- 
person  entitled,  or  amount  to  a  promise  to  pay ;  and,  therefore,  the  ad-  mait  hj 
mission  of  a  bond  debt,  contained  in  an  answer  of  the  executors  of  the  writing, 
obligor  in  a  suit  to  which  the  obligee  was  not  a  party,  was  held  sufficient 
{Moodie  v.  Bannister,  4  Drew.  433;  28  L.  J.  Oh.  881).    A  conveyance  on 
trust  to  sell  and  pay  off  mortgages  was  held  not  an  acknowledgment 
within  this  section  of  a  particular  mortgage  {Howcutt  v.  Bonner,  3  Exch. 
491 ;  see  Forsyth  v*  Bristowe,  8  Exch.  716).    As  to  pleading  acknowledg- 
ments under  this  section,  aeeKempe  v.  Oihbon  (9  Q.  B.  609 ;  12  Q.  B.  662^. 
See  further  the  cases  as  to  acknowledgments  by  payment  under  this 
section. 

The  case  of  disability  at  the  time  of  the  acknowledgment  existing  on 
the  ^art  of  the  person  entitled  to  the  action,  or  on  the  part  of  the  person 
making  the  acknowledgment,  is  provided  for  at  the  end  of  this  section. 
See  the  joint  effect  of  this  provision  and  19  &  20  Vict.  o.  97,  s.  11,  ex- 
plained Darb.  &  Bos.  Stat.  Lim.  Ill — 113. 

(c2)  The  5th  section  does  not  specify  by  whom  the  part  payment  is  to  be  Acknowledg- 
made;  but  Lord  Cranworth,  C,  expressed  an  opinion  that  there  can  be  no  ment  by 
doubt  but  it  must  be  made  by  a  x>arty  interested,  for  the  legislature  could  payment, 
not  mean  to  give  any  right  against  the  debtors  by  the  mere  act  of  a 
stranger  {Roddam  v.  Morletf,  1  De  G.  &  J.  18).    The  payment  of  interest 
to  a  mortgagee  by  the  assignee  of  the  equity  of  redemption,  was  held  to 
be  payment  by  the  agent  of  the  mortgagor  within  the  meaning  of  this 
Bedtion  (Forsyth  v.  Bristowe,  8  Exch.  716;  compaj^e  Newhould  v.  Smith, 
33  Oh.  Div.  127,  quoted  ante,  p.  183).    Payments  made  by  a  receiver  in  a 
suit,  but  which  were  not  authorized  by  the  order  appointing  him,  were 
held  not  to  take  the  case  out  of  this  statute  ( Whitley  v.  Lowe,  25  Beav. 
421 ;  2  De  Or.  &  J.  704).    Where  the  same  bond  secured  payment  of  dif- 
ferent sums  to  different  persons,  payment  of  one  sum  was  held  no 
acknowledgment  in  respect  of  the  other  sum  {AshJin  v.  Lee,  23  W.  R.  458). 
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Where  a  devisee  for  life  paid  interest  on  a  specialty  of  his  testator's, 
in  which  the  heirs  were  bound,  this  was  an  acknowledgment  within  the  5th 
section,  and  sufficient  to  preserve  the  right  of  action  not  only  against  the 
party  making  the  payment,  but  also  against  all  parties  mterested  in 
remainder  [Roddam  v.  Morhy^  1  De  G.  &  J.  I).     **If  the  payment  is 
made  by  one  only  of  several  persons  liable,  as,  for  instance,  by  a  person 
having  only  a  life  interest  as  devisee,  who  is  affected  by  the  payment  ? 
Does  it  operate  against  the  party  onlv  by  whom  the  payment  is  made,  ov 
does  it  affect  all  the  other  parties  liable?    Does  it  merely  enable  the 
creditor  to  sue  the  partv  by  whom  the  payment  was  made,  or  does  it  set 
free  the  action  generally  F    I  have  come  to  the  conclusion  that  when  a 
part  payment  or  pa^^ment  of  interest  has  been  made,  which  has  the  effect 
of  preserving  any  right  of  action,  that  right  will  be  saved  not  only  against 
the  pasty  making  the  payment,  but  also  against  all  other  persons  liable 
on  tne  specialty     {Per  Lord  Cranworth,  Roddam  v.  Morley^  1  De  G.  & 
J.  1,  where  the  payment  was  in  fact  made  by  a  devisee  for  life).   See  also, 
as  to  a  tenant  for  life's  payment,  Barclay  v.  Oxven  (60  L.  T.  222J.     Pay- 
ment of  interest  on  a  simple  contract  debt  by  a  devisee  for  lite  of  the 
debtor's  real  estate  stands  on  the  same  footing  {HoUirigshead  v.  Webster^  37 
Ch.  D.  660). 

Where  a  person  indebted  on  a  specialtv  dies  having  left  personal  estate, 
and  real  estate  devised  for  payment  of  debts,  and  also  real  estate  devised 
beneficially,  it  was  said  by  KindcrsUy,  V.-C,  "There  are  three  parties, 
each  of  whom  is  liable  to  the  claims  of  a  specialty  creditor — ^the  executor 
in  respect  of  the  personalty,  the  trustees  in  respect  of  the  real  estate 
devised  for  payment  of  debts,  and  the  beneficial  devisee  in  respect  of  the 

real  estate  beneficially  devised If  any  one  of  these  parties 

makes  the  payment  or  gives  the  acknowledgment,  it  is  a  payment  or 
acknowledgment  by  the  party  liable  by  virtue  of  the  specialty"  {Coope  v. 
Creaswell,  2  Eq.  117 ;  in  which  case  it  was  held,  that  payment  of  interest 
on  a  specialty  debt  of  a  testator  by  his  personal  representatives  who  were 
also  tnistees  of  real  estate  devised  for  payment  of  debts,  took  the  debt  out 
of  the  statute  as  against  a  beneficial  devisee).     This  decision  was  reversed 
on  appeal  by  Lord  Chelmsford  (2  Ch.  112),  who  said  that  he  was  unable 
to  concur  in  the  reasoning  which  led  to  the  ultimate  decision  in  Rmldam 
v.  Morley  {sup,)    Roddam  v.  Morley  has  since  been  approved  by  Chxtty^  J. 
{Hollingshead  v.  Webster,  37  Ch.  D.  661),  and  by  Bacon,  V.-C.  {Pears  v. 
Laing,  12  Eq.  41).     Li  the  last  case,  A.  mortgaged  freeholds  and  lease- 
holds, and  subsequently  died,  having  devised  and  bequeathed  his  residuary 
estate  upon  trust  for  the  payment  of  his  debts,  including^  mortgage  debts, 
and  afterwards  upon  trust  for  B.    C,  who  was  beneficial  tenant  for  life 
under  the  will  of  A.,  in  a  moiety  of  the  freeholds  not  comprised  in  the 
mort|;age,  and  was  also  interested  in  the  residue  under  the  will  of  B., 
paid  interest  on  the  mortgage  down  to  her  death.    Held,  that  such  pay- 
ment prevented  the  statute  being  a  bar  to  the  mortgagee's  proceeding 
either  against  the  propei-ty  comprised  in  the  mortgage,  or  on  the  covenant 
for  repayment  against  the  estate  of  A. 

As  regards  acknowledgments  by  payment  of  principal  or  interest  in  the 
case  of  several  parties  being  liable,  it  has  now  been  pro-vdded  by  19  &  20 
Vict.  c.  97,  s.  14,  that  payments  by  one  co-debtor  shall  not  prevent  time 
running  under  this  statute  in  favour  of  another  co-debtor  {^epost,  p.  229). 
By  a  settlement,  A.  covenanted  to  transfer  stock  to  trustees  upon  trust 
for  himself  for  life,  and  then  upon  trusts  for  the  wife  nnd  issue.  The 
stock  was  not  transferred :  it  was  held,  that  this  constituted  a  debt  from 
him,  and  that,  notwithstanding  his  life  interest,  time  began  to  run  against 
this  debt  from  the  execution  of  the  settlement ;  for  in  this  case  the  sum 
of  stock  which  ou^ht  to  have  been  brought  into  existence  as  a  trust  fund 
never  had  any  existence,  and  it  could  not  be  assumed  that  a  person  had 
been  paying  himself  the  interest  of  a  non-existing  fund  {Spickemell  v. 
ffofharn,  Kay,  669 ;  see  also  Stone  v.  Stone,  6  Ch.  74).  But  where  part  of 
the  funds  comprised  in  a  settlement  Tunder  which  the  husband  took  the 
first  life  interest)  consisted  of  a  bona  of  the  husband  to  secure  a  smiii 
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conditioned  for  repayment  by  bim  with  interest  in  six  months  if  he  should  3  4  4  Will.  4, 
he  called  upon  to  do  so,  it  was  held  that  time  did  not  benn  to  run  until     ^*  ^t  *•  &• 
the  death  of  the  husband,  he  being  the  person  who  was  boSi  bound  to  pay 
the  interest  on  the  bond,  and  entitled  to  receive  the  interest  under  the 
settlement  (JftZfa  v.  Borihunck,  35  L.  J.  Ch.  31 ;  13  W.  B.  707).     Under 
the  terms  of  a  marriage  settlement,  the  owner  was  entitled  until  bank- 
ruptcy or  insolvency  to  receive  the  interest  of  a  fund.    This  fund  was  lent 
to  nim  and  he  executed  a  bond  to  secure  repayment,  and  judgment  was 
entered  on  the  bond.    Held,  that,  as  regards  the  i  udgment,  time  did  not 
begin  to  run  until  the  insolvency  (^e  Keay,  I.  H.  3  Eq.  659).     Where 
money  settled  to  the  separate  use  of  a  wife  was  lent  to  her  husband,  and 
she,  with  his  consent,  gave  formal  receipts  for  the  income,  but  no  money 
passed,  this  amounted  to  a  payment  or  satisfaction  of  the  interest  within 
3  &  4  Will.  4,  c.  42,  8.  5  {Amos  v.  Smith,  1  H.  &  Colt.  238;  ^(^W.  R. 
759). 

A  payment  made  within  twenty  years  upon  one  of  several  judgments 
obtamed  iipon  foot  of  one  joint  and  several  bond  will  prevent  recovery 
upon  another  of  such  judgments  from  being  barred  by  this  statute  {lie 
J!V«^»fo«,  1.  E.  3  Eq.  485).  .  '.     . 

A  bond  conditioned  for  the  replacing  of  stock  in  specie  is  not  such  an 
instminent  as  comes  within  the  5th  section  of  3  &  4  Will.  4,  c.  42.  The 
payment  of  sums  of  money  in  lieu  of  dividends  which  would  have  been 
payable  if  the  stock  had  remained  in  the  name  of  the  obligee  is  not  pay- 
ment of  interest,  neither  is  any  sum  of  money  therebv  acknowledged  to 
be  due.  Lord  Campbell,  C.  J.,  said,  '*  The  argument  tnat,  as  the  bond  in 
question  is  plainly  within  the  3rd  section,  it  must  necessarily  be  within 
tne  5th,  is  quite  untenable,  for  it  is  obvious  that  a  bond  conditioned  to 
perform  the  covenants  of  a  lease  in  respect  of  repairs  or  any  other  matter 
sounding  purely  in  damages,  would  be  within  the  3rd  section,  and  yet  it 
would  be  impossible  by  any  ingenuity  of  construction  to  bring  it  within 
the  6th"  {Blair  v.  Ormond,  17  Q.  B.  436,  437). 

As  to  the  proof  of  payment  by  indorsements  on  abend,  see  1  Taylor,  Ev. 
605—^11,  8th  ed. 

6.  And  nevertheless  be  it  enacted,  if  in  any  of  the  said  The  limitation 
actions  judgment  be  given  for  the  plaintiff,  and  the  same  be  mentrevMBed 
reversed  by  error,  or  a  verdict  pass  lor  the  plaintiff,  and  upon 

matter  alleged  in  arrest  of  judgment  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ  or 
bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  out- 
lawed, and  shall  after  reverse  the  outlawry,  that  in  all  such 
cases  the  party  plaintiff,  his  executors  or  administrators,  as  the 
ease  shall  require,  may  commence  a  new  action  or  suit  from 
time  to  time  within  a  year  after  such  judgment  reversed,  or 
such  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
and  not  after  (16  &  17  Vict.  c.  113,  s.  21,  Ireland)  {e). 

(e)  See  TynteY,  The  Queen  (7  Q.  B.  216).  Outlawry  has  been  abolished 
in  civil  cases  by  42  &  43  Yict.  c.  59,  s.  3. 

7.  That  no  part  of  the  United  Kingdom  of  Great  Britain  No  Dart  of 
and  Ireland,  nor  tiie  islands  of  Man,  Guernsey,  Jersey,  Alder-  ^^^^^^ 
ney  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  ^o  be  denned' 
part  of  the  domiaions  of  his  majesty,  shall  be  deemed  to  be  beyond  the 
beyond  the  seas  within  the  meaning  of  this  act,  or  of  the  act  ^  ^^^ 
passed  in  the  21st  year  of  the  reign  of  King  James  the  First,  of^tSsaX^ 
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^  *  tT^^h  **  intituled  "  An  Act  for  Limitation  of  Actions,  and  for  avoiding 
^'  ^'  *'  ^'     of  Suits  in  Law"  (/). 

(/)  The  act  4  Anne,  c.  16,  s.  19,  was  omitted  from  this  section,  and  the 
consequence  was  to  make  Ii'eland  a  place  beyond  the  seas  within  the  mean- 
ing of  4  Anne,  c.  16,  s.  19,  notwithstandmg  the  Act  of  Union  {Lane  v. 
Bennett,  1  M.  &  W.  70 ;  Baiiershy  v.  Kirk,  2  Bing.  N.  C.  603).  But  see 
now  19  &  20  Vict.  c.  97,  s.  12. 
BeyoDd  the  No  part  of  the  United  Kingdom,  nor  the  islands  of  Man,  Quemsey, 

seas,  within      Jersey,  Aldemey  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
the  Iriah  acts,  part  of  the  dominions  of  her  Majesty,  are  to  be  deemed  to  be  beyond  the 
seas  within  the  meaning  of  the  act  3  &  4  Vict.  c.  105,  or  of  me  Irish 
Statute  of  Limitations.  10  Car.  1,  st.  2,  c.  6  (3  &  4  Yict.  c.  105,  s.  36, 
which  is  repealed  by  16  &  17  Vict.  c.  113,  s.  3). 
Old  rule  as  to       Before  3  &  4  Will.  4,  c.  42,  it  had  been  long  held  that  satisfaction  of 
the  presump-    money  secured  on  bonds  would  be  pi*esumed  after  twenty  years  (3  P. 
^l?i^J!A.    Wms.  396 ;  2  Atk.  144 ;  Morley  v.  Morley,  5  D.  M.  &  O.  610).     But  such 
«»««  "   """  °    presumption  of  payment  might  have  been  encoimtered  by  evidence  to 
repel  it,  as  if  the  interest  were  proved  to  have  been  paid  within  the  time 
conceived  to  furnish  the  presumption  (8  Mod.  278 ;  2  Ld.  Eaym.  1370 ;  3 
Br.  P.  C.  535;    2  Str.  827;    2  Cox,  118);    or  if  the  obligor  had  had  no 
opportunity  nor  means  of  paying  {Fladongy.  Winter,  19  Ves.  196);    or 
had  been  abroad  ever  since  he  acknowledged  by  letter  the  debt  to  be  due 
{Newman  v.  Newman,  1  Stark.  N.  P.  C.  101).     See  further  as  to  the  pre- 
siunption  of  payment  of  bonds,  and  the  grounds  upon  which  the  presump- 
tion could  be  rebutted,  Barrinyton  v.  Searle  (3  Br.  P.  C.  535) ;    Olyn  v. 
Bank  of  England  (2  Ves.  sen.  43) ;  Oswald  v.  Legh  (1  T.  R.  271) ;  CoUell  v. 
Budd  (1  Camp.  27);   MiddUton  v.  Melton  (10  B.  &  C.  317) ;    Gleadow  v. 
Atkin  (1  C.  &  M.  410) ;  Sanders  v.  Meredith  (3  M.  &  B.  116 ;  1  Phil.  Ev. 
7th  ed.  255). 


ment  of  bonds. 


IV.  Of  the  limitation  of  actions  on  simple  contract  debts, 

21  Jac.  1,  c.  16 ;  9  Geo.  4,  c.  14. 

21  Jao.  1,         3.  That  all  actions  of  trespass  quure  clamutn  fregit^  all  actions 
^'  ^^»  '•  ^'     of  trespass,  detinue,  action  sur  troYer,  and  replevin  for  taking 
Limitation  of  awaj  of  goods  and  cattle,  all  actions  of  account,  and  upon  the 
certain  per-     case,  other  than  for  such  accounts  as  concern  the  trade  of  mer- 
aonal  actionF.   cha^j^di^e  between  merchant  and  merchant,  their  factors  or  ser- 
vants, all  actions  of  debt  grounded  upon  any  lending  or  contract 
-without  specialty ;   all  actions  of  debt  for  arrearages  of  rent, 
and  all  actions  of  assault,  menace,  battery,  wounding,  and 
imprisonment,  or  cmy  of  them  which  shall  be  sued  or  brought  at 
any  time  after  the  end  of  this  present  session  of  parliament, 
shall  be  commenced  and  sued  within  the  time  cmd  limitation 
hereafter  expressed,  and  not  after,  (that  is  to  say)  the  said 
actions  upon  the  case  (other  than  for  slander)  and  the  said 
actions  for  account,   and  the  said  actions  for  trespass,  debt, 
detinue,  and  replevin  for  goods  or  cattle,  and  the  said  action  of 
trespass  quare  clausum  fregit^  within  three  years  next  after  the 
end  of  this  present  session  of  parliament,  or  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  and 
the  said  actions  of  trespass,  of  assault,  battery,  wounding,  im- 
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prisonment,  or  any  of  them,  within  one  year  next  after  the  end     *1  '•••  l> 
of  this  present  session  of  parliament,  or  within  four  years  next     ^'  ^^*  *'  *' 
after  the  cause  of  such  actions  or  suit,  and  not  after ;    and  the 
said  actions  npon  the  case  for  words,  within  one  year  after  the 
end  of  this  present  session  of  parliament,  or  within  two  years 
next  after  the  words  spoken,  and  not  after  (a). 

(a)  An  action  of  debt  for  a  penalty  incurred  under  a  bye-law,  made  by  Gaaes  witluxL 
Tirtue  of  a  royal  charter  under  the  great  seal,  is  not  an  action  of  debt  tliia  aeotioiu 
grounded  upon  a  contract  without  specialty  within  this  section,  and  there- 
fore the  action  must  be  commenced  within  six  years  after  the  penalty  is 
incurred  {Tohacco-pipe  Makers  y.  Loder^  16  Q.  £.  765).  An  action  for  calls 
by  a  company  under  the  Companies  Clauses  Consolidation  Act,  1845,  is  an 
action  on  a  specialty  not  withm  this  act  {Cork  and  Bandon  R,  Co.  v.  Ooode, 
13  C.  £.  827).  The  liability  of  an  equitable  assignee  of  leaseholds  in 
respect  of  the  coyenants  in  the  lease  is  that  of  simple  contract,  and  the 
statute  limits  the  liability  to  six  years  after  the  cause  of  suit  {Saunders  y. 
Benson,  4  Beay.  351 ;  see  Moore  v.  Greg,  2  Phil.  717).  When  by  an  in- 
strument not  under  seal,  A.  agrees  to  repay  an  adyance  and  execute  a 
mortgage,  this  statute  would  at  the  end  of  six  years  bar  an  action  to  re- 
coyer  the  advance  or  for  breach  of  the  contract  to  execute  the  mortgage 
{Firth  V.  Slingsby,  58  L.  T.  483). 

The  statute  21  Jac.  1,  c.  16,  s.  3,  extends  to  defences  of  set-off,  &c.,  as  Set*off« 
well  as  actions ;  therefore  a  debt  barred  by  the  statute  cannot  be  set  off, 
and  if  such  debt  be  pleaded  in  bar  to  the  action  the  plaintiff  may  reply 
the  aboye  statute  {RemingiQn  y.  Stevens,  2  Str.  1271 ;  Bull.  N.  P.  180 ;  and 
see  9  Qeo.  4,  c.  14,  s.  4,  p.  218,  post).  But  before  the  Jud.  Acts  it  was 
held  that  the  statute  must  be  replied  specially,  and  could  not  be  relied  on 
under  a  replication  taking  issue  {Chappie  y.  Durston,  1  C.  &  J.  1).  The 
set-ofE  must  haye  been  barred  before  the  commencement  of  the  suit  in 
order  to  support  a  replication  of  the  statute  (TTo/A^er  y.  Clement,  15  Q.  B. 
1046;  Be  Ballard,  LovellY.  Forester,  1890,  W.  N.  64).  As  to  replying  the 
statute  to  part  of  the  claim  of  set-off,  see  Mead  y.  Bashford  (5  Ex.  336). 
See  also  Fairthorne  y.  Donald  ri3  M.  &  W.  424). 

Money  deposited  with  a  banker  by  his  customer  in  the  ordinary  way  is  Banker  and 
money  lent  to  the  banker  with  a  superadded  obligation  that  it  is  to  be  paid  customer, 
when  called  for  by  cheque ;  and  consequently,  if  it  remain  in  the  banker's 
hands  for  six  years,  without  any  payment  by  him  of  the  principal  or 
i^owance  of  interest,  the  statute  is  a  oar  to  its  recoyery  {Pott  y.  Clegg,  16 
M.  &  W.  324).  The  relation  between  a  banker  and  his  customer  is  that 
of  debtor  and  creditor,  and  not  trustee  and  cestui  que  trust  {Foley  y.  Hill, 
I  Phil.  399 ;  2  H.  L.  Ca.  28 ;  and  see  Moxon  y.  Bright,  4  Ch.  294\  But, 
where  a  fund  was  standing  to  the  account  of  two  trustees  in  the  oooks  of 
some  bcmkers  who  had  notice  that  it  was  a  trust  fund,  and  they  by  the 
direction  of  the  tenant  for  life  transferred  it  to  the  account  of  the  tenant 
for  life,  and  thereby  obtained  payment  of  a  debt  due  from  him  to  them ; 
it  was  held,  that  the  trustees  had  a  right  in  equity  to  compel  the  bankers 
to  replace  the  trust  fund,  and  that  the  statute  was  inapplicable  {Bridgman 
y.  Oill,  24  Beay.  302 ;  see  Foxton  y.  Manchester,  <fcc.  Banking  Co.,  44  L.  T. 
406).  As  to  the  parties  to  actions  against  bankers,  and  the  practice  of  the 
common  law  courts  in  allowing  amendments  to  ayoid  the  effect  of  the 
statute,  see  Crawford  y.  Coc^  (20  L.  J.  Ex.  169);  Come  y.  Malins  {lb. 
434). 

In  the  absence  of  fraud,  the  statute  bars  an  action  to  recoyer  money  Solicitor  and 
receiyed  by  a  solicitor  as  his  client's  agent  {Re  Hindmarsh,  1  Dr.  &  Sm.  client. 
129;  Crawford  y.  Crawford,  16  W.  E.  411;  WaUon  y.  Woodman,  20  Eq. 
721).  But  the  statute  &d  not  apply  where  a  solicitor  receiyed  money  of 
which  he  knew  his  client  was  an  express  trustee  {Re  Bell,  Lake  y.  Bell,  34 
Ch.  D.  462) ;  nor  where  a  solicitor  receiyed  his  client's  money  imder  a 
special  power  of  attorney,  which  was  held  to  create  a  trust  {Burdick  y. 
Oarriek,  5  Ch.  233;  Gray  y.  Baieman,  21 W.  K.  137).   See  now  Trustee  Act, 
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21  Jae.  1, 
0. 16, 1.  3. 
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1888,  B.  8.  No  trust,  however,  is  created  where  a  solicitor  is  employed  to 
invest  in  a  particular  mortgage,  or  to  find  securities  to  be  approved  oy  the 
client  and  then  invest,  and  the  client  does  approve  the  security ;  and  in 
such  a  case  the  statute  will  bar  an  action  for  negligence  {Doohy  v.  WaUofi, 
39  Ch.  D.  178 ;  see  Hughes  v.  Twiadm,  64  L.  T.  670).  See  also  Smith  v. 
Pococke,  2  Drew.  197. 

'Where  dunng  his  life  a  master  had  permitted  his  steward  to  retain  his 
salary  out  of  moneys  in  his  hands,  tne  steward,  in  accounting  after  the 
master's  death,  was  allowed  to  credit  himself  with  his  salary  for  twenty 
years,  the  statute  not  applying  {Hawkins  v.  Hawkins ^  28  W.  E.  240). 

An  action  b;^  a  principal  for  an  account  against  his  agent  is,  generally 
speaking,  within  tne  statute,  time  not  commencing  to  run  until  the  agency 
is  terminated  {Be  Sharpe,  Masonic  Co,  v.  Sharpe,  1892,  1  Ch.  166;  see 
Burdick  v.  Qarrick,  5  Ch.  233). 

Before  9  Geo.  4,  c.  14,  it  was  held,  that  in  the  case  of  open  ac- 
counts between  persons  other  than  merchants,  the  statute  did  not  begin 
to  run  so  long  as  the  account  was  continued  (See  Foster  v.  Hodgson,  19 
Ves.  185).  The  effect,  however,  of  9  Gheo.  4,  c.  14,  in  the  case  of  actions 
of  debt  or  assumpsit  was,  that  although  there  might  be  a  mutual  open 
running  accoimt,  the  existence  of  items  not  barred  was  not  sufficient  to 
take  items  which  were  barred  out  of  the  statute  {Williams  v.  Oriffiths,  2 
C.  M.  &  E.  46;  Cottam  v.  Partridge ,  4  M.  &  G.  271 ;  see  Jackson  v.  Ogg, 
Johns.  397).  Merchants'  accounts  were  excepted  from  the  statute  21 
Jac.  1,  c.  16  (See  as  to  the  exception,  Robinson  v.  Alexander,  2  CI.  &  Fin. 
717);  but  this  exception  has  been  repealed  by  19  &  20  Vict.  c.  97,  s.  9 
{post,  p.  227),  and  merchants'  accounts  now  stand  upon  the  same  footing 
as  other  acooimts. 

In  the  case  of  partnership  accoimts  it  is  settled  that,  after  a  partnership 
has  ceased,  any  claim  on  simple  contract  by  one  partner  against  the  others 
in  respect  thereof  is  primd  facie  subject  to  be  barred  after  six  years  {Knox 
V.  Oye,  L.  H.  6  H.  £.  666),  in  whicn  case  a  suit  for  an  account  by  the 
executors  of  a  deceased  partner  instituted  against  the  surviving  partner 
more  than  six  years  from  the  death,  was  held  barred,  although  the 
business  had  been  carried  on  and  assets  got  in  by  the  defendant  during 
the  six  years.  In  another  case  an  action  for  an  account  brought  more 
than  six  years  after  a  dissolution  was  barred  {Noyes  v.  Cratvley,'\Q  Ch.  D. 
31,  where  Miller  v.  Miller,  8  Eq.  499,  was  treated  as  6verruled).  On  the 
other  hand,  "  while  a  partnership  is  continuing  there  is  no  authority  for 
suggesting  that  a  claim  between  the  partners  is  affected  by  the  statute, 
and  t3ie  opinion  of  Lindley,  L.  J.  (Partnership,  6th  ed.  p.  610),  is  to  the 
contr^y '*  {Barton  v.  North  Staffordshire  B.  Co.,  38  Ch.  D.  463). 

An  action  based  on  concealed  fraud  {e.g.,  to  recover  a  brioe  secretly 
received  by  a  director)  is  within  the  section,  time  running  from  the  dis- 
covery of  the  fraud  (Metropolitan  Bank  v.  Heiron,  6  Ex.  D.  319;  Be  Fitzroy 
Bessemer  Co.,  60  L.  T.  144).  Compare  the  case  of  a  claim  against  directors 
for  improperly  paying  dividends,  which  was  a  claim  for  a  breach  of  trust, 
and  W81S  not  then  capable  of  being  barred,  Flitcro/t^s  case  (21  Ch.  D.  619) ; 
and  see  the  principle  stated  by  Cotton,  L.  J.  (6  Ex.  D.  326).  Where  an 
auditor  was  guilty  of  a  breach  of  duty  to  the  company,  the  plea  of  the 
statute  was  admitted  without  argument  {Leeds  Co.  v.  Shepherd,  36  Ch.  D. 
809).  In  an  action  for  damages  arising  from  fraudulent  misrepresenta- 
tion, time  ran  from  the  discovery  of  the  fraud  {Oibbs  v.  Guild,  9  Q.  B. 
Div.  59 ;  compare  Moore  v.  Knight,  1891,  1  Ch.  647,  and  the  other  cases 
cited  post,  p.  233).  As  to  an  action  to  rescind  a  contract  on  the  ground 
of  fraud,  see  Bedgrave  v.  Htird  (20  Ch.  J).  13).  And  as  to  an  injunction 
in  aid  of  an  action  of  deceit,  see  Fullwood  v.  Fullwood  (9  Ch.  D.  176^. 

Where  an  action  was  brought  to  compel  a  company  to  replace  m  the 
name  of  the  plaintiff  stock  wmch  they  had  transferred  on  a  forged  trans- 
fer, time  ran  from  the  refusal  by  the  company,  after  the  forgeries  were 
made  known  to  them,  to  treat  the  plaintiff  as  owner  {BarUm  v.  North 
Staffordshire  Co.,  38  Ch.  D.  458). 

Where  a  mine  owner  breaks  bounds  into  his  neighbour's  colliery,  and 
an  action  is  brought  for  an  account,  the  courts  in  some  cases  have  treated 
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tX  as  one  of  firand,  the  statute  nmiuiiR  from  the  time  when  the  fraud  ia«  ^  '*^  ^> 
discovered  [Ecdea.  CommiuiimtTS  v.  K  E.  B.  Co,,  4  Ch.  D.  845).  But  •■  ^^  '■  ^' 
irhere  the  wrongful  working  of  the  defendant  was  with  the  knowledge  of 
the  plaintiff,  it  was  treated  as  if  commenced  inadvertently,  and  an  account 
was  only  directed  for  six  years  {Trotter  y.  Mackan,  13  Ch.  D.  574 ;  see  the 
cases  classified,  1*^.  586;  and  see  Dean  y.  Thtuaite,  21  Beay.  61).  The  fact 
that  the  defendants  kept  a  map,  in  which  they  omitted  to  mark  their 
workings  into  the  plaintiff's  mine,  was  not  sufficient  to  establish  concealed 
fraud  (Daws  y.  Be-all,  23  W.  E.  690). 

A  person  injured  by  a  devastavit  is  out  a  simple  contract  creditor  of  the  Devastavit, 
executor  {Charlton  y.  LcWt  3  P.  W.  331),  and  in  general  his  claim  is 
haired  by  this  statute  after  sbc  years  {Thome  y.  Kerty  2  K.  &  J.  54 ;  Re 
Gale,  Blake  y.  Qale,  22  Gh.  D.  820 ;  Re  Hyatt,  Bowles  y.  Hyatt,  38  Ch.  D. 
618).     See  further  as  to  enforcing  debts  against  executors,  p.  236,  post. 

Where  a  pauper  lunatic  becomes  entitled  to  property,  the  guardians  of  his  Azrears  of 
palish  can  only  recover  six  years'  arrears  in  respect  of  sums  paid  for  his  pauper 
maintenance  {Eggleton  v.  Newhegin,  36  Ch.  D.  477  ;  see  Re  Weaver,  21  Ch.  lonatio's 
Div.  615).  maintenance. 

Prior  to  1859  this  statute  extended  to  India  (Ruckmahoye  y.  Mottickund,  India. 
8  Moore,  P.  C.  4 ;  but  see  now  Re  Peat,  7  Eq.  302).     In  the  construction 
of  a  contract,  the  question  whether  there  ha!s  been  a  contract  made  at  all 
is  to  be  goyemed  by  the  law  where  the  contract  was  made,  but  tibie  remedy  -foreign 
is  to  be  according  to  the  law  where  the  contract  is  sought  to  be  enforced  ooJ^tracts. 
(Ex  p.  Melbourn,  6  Ch.  69).    Therefore  a  debt  contracted  abroad  can  only 
oe  enforced  in  England  within  the  time  limited  by  the  English  statutes 
[Huher  v.  Steiner,  2  Bing.  N.  C.  202 ;  see  Harris  v.  Quute,  L.  E.  4  Q.  B. 
653 ;  Fardo  y.  Bingham,  4  Ch.  738 ;   Finch  y.  Finch,  35  L.  T.   235 ; 
Alliance  Bank  y.  Carey,  5  C.  P.  D.  429). 

This  statute  does  not  extinguish  the  debt,  but  merely  bars  the  remedy  Statute  does 
by  action  (Curwen  v.  Milbum,  42  Ch.  Div.  434  ;  Re  Hancock,  Hancock  y.  ^^t  extin- 
Berrey,  59  L.  T.  199 ;  see  iZe  Hepburn,  14  Q.  B.  D.  400).    On  this  principle  it  f  ^'^^^j  ' 


which  were  barred  {Re  Murray,  1867,  W.  N.  190 ;  Re  Carter,  1885,  W.  N.  ^^' 
184  ;  see  Curwen  y.  Milbum,  sup.)  And  see  the  cases  as  to  an  executor's 
ri^ht  of  retaining  debts  barred,  quoted  p.  236.  Set-off,  however,  is 
within  the  Statutes  of  Limitation  {ante,  p.  209).  For  the  purpose  of 
proving"  in  bankruptcy,  the  remedy  by  action  can  alone  be  looked  at  {Re 
Hepburn,  14  Q.  B.  1).  400). 

In  an  action  on  the  case  for  negligence  {e.g,,  against  a  solicitor),  where  Whbw  Tnos 
the  plaintiff  alleges  a  breach  of  duty,  and  a  special  consequential  dama^,  begins  to  buw. 
the  cause  of  action  is  the  breach  of  duty  and  not  the  consequential  (1)  In  actions 
damage ;  and  the  statute  runs  from  the  time  when  the  breach  of  duty  is  ^^  delicto, 
committed,  and  not  from  the  time  when  the  negligence  was  discovered,  or 
when  tiie  consequential  damage  accrued  {Howell  v.  Young,  5  B.  &  C.  269;  Case. 
^ith  V.  Fox,  6  Hare,  386 ;  Hughes  v.  Twisden,  54  L.  T,  670.     Compare 
the  rule  in  assumpsit,  Short  v.  McCarthy,  5  B.  &  Aid.  626,  post,  p.  212). 
Concealment  of  the  negligence  without  £:aud  would  make  no  difference 

i Armstrong  y.  Milbum,  64  L.  T.  247,  723).  But  in  actions  on  the  case 
or  injury  to  real  property,  where  the  ground  of  the  action  is  the  conse- 
quential damage,  time  runs  from  the  actual  damage,  and  not  from  the 
wrongful  act  {Bonomi  y.  Backhouse,  9  H.  L.  C.  503  ;  an  action  for  negli- 
gently working  mines,  where  the  working  which  caused  the  thrust  was 
more  than  six  years  before  action  brought,  but  the  actual  damage  did  not 
commence  till  within  six  years).  In  the  case  of  a  further  suosidence, 
time  commences  to  run  from  such  subsidence  {Darley  Main  Co.  y. 
Mitchell,  11  App.  Cas.  127,  overruling  iam&  v.  Walker,  3Q.  B.  D.  389;  see 
Crumbie  y.  Watlsend  Board,  1891,  1  Q,  B.  503). 

In  troyer,  time  runs  from  the  conversion  {Denys  y.  Shuckburgh,  4  Y.  &  Trover, 
0.  42).    A.'s  furniture  having  been  seized  under  an  execution,  and  then 
pQzdiased  by  his  friends,  was  left  in  A.'s  possession  for  more  than  six 
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years.  After  A.'s  death  the  furniture  was  claimed  by  his  friends,  and 
adversely  by  his  administratrix :  it  was  held  that  the  rights  of  the  former 
~  were  not  barred  by  the  statute,  which  oould  only  ^PpJt  from  six  years 
from  a  conyersion  {Edwards  v.  Ctoy,  28  Beav.  146).  Where  once  there 
has  been  a  complete  cause  of  action  arising  out  of  contract  or  tort,  the 
statute  begins  to  run,  and  subsequent  circumstances,  which  would  but  for 
the  prior  wrongful  act  or  default  have  constituted  a  cause  of  action,  are 
disregarded  {Wilkimon  v.  VeHty,  L.  E.  6  0.  P.  209).  In  the  case  of  tort 
this  principle  only  applies  where  the  defendant  is  the  sole  wron^oer  (ilft72er 
V.  Ddl,  1891 , 1 Q.  B.  470).  Gbods  having  been  bailed  by  the  plamtiffs  to  the 
defendant  for  safe  custody,  the  defen&nt  wrongfully  sold  them,  and  the 

Slaintiffs,  more  than  six  years  after  the  sale,  of  i^iich  they  were  ignorant, 
emanded  the  goods,  which  the  defendant  refused.  Held,  in  detinue,  that 
time  ran  from  the  refusal,  and  not  from  the  sale ;  inasmuch  as  the  plain- 
tiffs, although  if  they  had  discovered  the  sale  they  would  have  been 
entitled  to  sue  immediately  for  conversion,  were  also  entitled  to  elect  to 
sue  upon  the  breach  of  the  bailee's  duty  by  the  refusal  to  deliver  un  on 
request.  But  where  an  action  of  detinue  is  founded  upon  a  bare  taking 
and  withholding  of  tiie  property  of  another,  without  any  circumstances  to 
show  a  trust  for  the  owner,  or  to  found  an  option  to  sue,  either  for  the 
wrong  or  for  the  breach  of  the  original  terms  of  deposit,  time  will  run 
from  the  period  at  which  the  property  was  first  wrongfully  dealt  with 

t Wilkinson  v.  Verity,  L.  R.  6  C.  P.  206).  Where  A.'s  lease  was,  without 
is  knowledge,  deposited  fraudulently  with  B.  to  secure  a  loan,  and  the 
mortgage  deot  and  lease  were  afterwards  transferred  to  C,  both  B.  and 
C,  being  ignorant  of  the  fraud,  and  C.  having  refused  to  return  the  lease, 

A.  brought  an  action  of  detinue  against  him,  the  statute  ran  from,  the 
time  when  A.  first  had  a  complete  cause  of  action  against  G.  by  reason  of 
his  refusal,  irrespective  of  the  existence  of  any  previous  cause  of  action 
against  B.  {Miller  v.  Dell,  1891,  1  Q.  B.  468;  Spackman  v.  Foster,  11  Q. 

B.  D.  99).  It  was  doubted  whether  the  statute  would  prevent  a  person 
rightfully  in  possession  of  land  from  recovering  title  deeds  more  than  six 
years  after  their  conversion  (1891,  1  Q.  B.  472).  In  an  action  for  deten- 
tion of  title  deeds,  it  was  laid  down  that  time  does  not  begin  te  run  so  long 
as  the  deeds  are  in  the  possession  of  the  person  enjoying  the  land,  although 
such  enjoyment  be  wrong^l  {Plant  v.  Uotterell,  5  K.  &  N.  430). 

As  te  the  running  of  tmie  in  the  cases  of  concealed  fraud,  see  the  cases 
on  p.  210. 

As  te  when  time  runs  in  the  case  of  an  action  for  false  imprisonment, 
see  VioMt  y.  Simpson  (8  El.  &  Bl.  344 ;  6  W.  B.  12). 

The  time  limited  by  the  stetute  does  not  begin  te  run  until  there  be  a 
full  and  complete  cause  of  action.  On  a  sale  of  goods  on  credit,  the 
statute  begins  te  run  from  the  time  when  credit  has  expired  (Helps  v. 
Winterhottom,  2  B.  &  Ad.  431).  In  general,  the  day  on  which  the  cause 
of  action  accrued  is  te  be  included  (Hob.  109;  4  Moore,  465).  In 
assumpsit  the  statute  begins  te  run  from  the  breach  of  the  promise,  and 
not  from  the  conseouentiai  damage.  In  an  action  against  an  attemey  for 
an  omission  te  make  a  search,  which  took  place  upwards  of  six  years 
before,  the  statute  was  a  bar,  though  the  omission  was  not  discovered  till 
within  the  six  years  {Short  v.  McCarthy,  3  B.  &  Aid.  626;  Brown  v. 
Howard,  2  Brod.  &  B.  73 ;  BatUey  v.  Faulkner,  3  B.  &  Aid.  288).  Com- 
pare the  rule  in  an  action  on  the  case  {Howell  v.  Young,  5  B.  &  0.  259, 
ante,  p.  21 1\ 

As  regards  the  liability  of  a  husband  for  his  wife^s  ante-nuptial  debts 
under  sects.  14,  15  of  M.  W.  P.  Act,  1882,  time  runs  in  favour  of  the 
husband  from  the  date  of  the  cause  of  action  against  the  wife,  not  from 
marriage  {Beck  v.  Pierce,  23  Q.  B.  Div.  323). 

The  statute  runs  from  the  earliest  time  at  which  an  action  can  be 
brought  {Reeves  v.  Butcher,  1891,  2  Q.  B.  511).  The  defendant  gave 
a  warrant  of  atterney  te  secure  a  debt  payable  by  instalments,  the 
plaintiff  to  be  at  liberty,  in  case  of  any  default,  to  have  judgment 
and  execution  for  the  whole.  It  was  held  that  tibie  fact  that  the  first . 
default  was  made  more  than  six  years  before  action  was  a  complete 
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deksDisej  not  only  as  to  instalments  due  more  than  six  Tears  ago,  but  also      SI  Jas.  ], 

as  to  those  due  within  that  period  (J?em|>  y.  Oarland,  4  Q.  B.  519).    If  any     ••  16,  ■.  B. 

one  of  the  securities  for  an  annuity  are  set  aside,  the  grantee  may  reoorer  .TT     Z       T 

hack  the  purchase-money  in  an  action  for  money  had  and  received  for         ??^*' 

&iluie  of  consideration.    In  such  a  case  the  statute  runs  from  the  time  SonSTS" 

when  the  security  is  set  aside,  it  not  appearing  that  the  consideration  has  M^nwSfy. 

&iled  before  that  time ;  and  the  statute  does  not  apply  if  the  security  was 

set  aside  within  six  years,  though  six  years  have  elapsed  since  the  annuity 

was  last  -paidiHuggins  y.  Coutes,  6  Q.  B.  432 ;  Cowper  y.  Godmondy  9 

Bing.  748).     where  the  cause  of  action  does  not  arise  until  after  request 

made,  the  statute  will  only  run  from  the  time  of  such  request  {Ooutd  y. 

Johiuon,  2  Salk.  422;   2  Saund.  63  b,  n.}    If  ^oods  be  consigned  to  a 

factor  for  sale,  an  action  does  not  lie  agamst  him  for  not  accounting  for 

them,  until  after  a  demand  made  of  an  account ;  and  the  statute  therefore, 

in  such  case  runs  only  from  the  time  of  such  demand  {Topkam  y.  Braddick, 

1  Taunt.  572).  If  the  contract  be  to  pay  money  at  a  future  period,  or 
upovi  the  happening  of  a  certain  eyent,  the  statute  does  not  begm  to  run 
until  that  specified  period  or  that  event  {Fenton  y.  Imbers,  1  W.  Bl.  354 ; 
3  Burr.  1278). 

Where  money  was  advanced  to  a  firm  to  be  repaid  on  demand,  with  Debt  payaUa 
compound  interest :  the  statute  ran  from  the  date  of  the  advance  {Jackson  on  <l<wn^TMl, 
v.  Ogg,  Johns.  397);  in  which  case  it  was  also  held  that  entries  made  in 
the  books  of  the  firm,  crediting  the  person  who  advanced  the  money  with 
interest  from  time  to  time,  on  the  footing  of  periodical  rests,  did  not  affect 
the  operation  of  the  statute.  Compare  the  cases  as  to  a  mortgagee's 
accounts,  ante,  p.  161.  Where  the  plaintiff,  in  1851,  advanced  5,000/.  to 
the  defendant,  to  assist  an  undertakmg,  which  was  brought  to  an  end  in 
1856,  and  it  was  ag^reed  that  the  defendant  was  not  to  be  personally  liable, 
but  itiQ  plaintiff  was  to  be  paid  out  of  the  profits,  it  was  held  that  the  ad- 
vance was  not  to  be  considered  with  reference  to  the  statute  as  a  debt  pay- 
able on  demand,  and  that  the  statute  did  not  commence  to  nm  until  after 
the  plaintiff's  first  demand.  A  distinction  was  drawn  between  debtspay- 
able  on  demand,  and  debts  recoverable  on  demand  {Knox  v.  Gye^  15  W.  B. 
628^.  The  defendant,  being  drawer  of  two  bills  of  exchange  of  which  the 
plamtiff  was  holder,  gave  him  a  written  promise  that,  in  consideration  of 
the  plaintiff  having  agreed  not  to  proceed  against  him,  the  defendant 
debarred  himself  of  all  future  plea  of  the  statute,  and  promised  to  pay  the 
bills,  '*  whenever  my  circumstaoices  may  enable  me  to  do  so,  and  I  may  be 
called  upon  for  that  purpose.*'  In  an  action  on  this  agreement,  held,  that 
the  statute  ran  from  the  time  of  the  defendant  becoming  able  to  pay,  though 
the  plaintiff  had  made  no  demand,  and  had  not  b^n  informed  by  the 
defendant,  or  otherwise  had  knowledge  of  such  ability  ( Waters  v.  Thanet, 

2  Q.  B.  757 ;  see  Hammond  v.  Smith,  33  Beav.  452 ;  Bethell  v.  Bethell, 
34  Ch.  D.  561).  A  promissory  note  being  given  to  a  banker  by  A.  and  a 
surety,  and  a  contemporaneous  agreement  being  executed  showing  the 
note  to  be  given  as  a  security  for  the  banking  account  to  be  kept  by  A. 
with  the  bank :  it  was  held,  that  the  statute  did  not  run  from  the  time 
when  A.  became  indebted  to  the  bank,  but  from  the  time  when  the  balance 
was  struck  {Hariland  v.  Jukes,  32  L.  J.  Exch.  162). 

In  the  case  of  a  note,  payable  on  demand,  the  statute  runs  from  Bills  and 
the  date  of  the  note  {Christie  v.  Fansick,  1  Solw.  N.  P.  301,  13th  ed.)  notes. 
So  in  the  case  of  a  cheque  given  for  a  pre-existing  debt  {Bethell  v. 
Btihtll,  34  Ch.  D.  566).  It  makes  no  difference  that  the  note  is 
payable  with  interest  {Norton  v.  Ellam,  2  M.  &  W.  461).  Where, 
upon  a  loan,  the  borrower,  before  the  advance  was  made,  ^ve  to 
the  lender  a  promissory  note  payable  on  demand,  it  was  said  that 
time  ran  from  the  giving  of  the  note,  not  from  the  date  of  the  advance 
{Bucdeugh  y.  Eden,  61  L.  T.  360).  Where  in  fonn  a  note  is  payable 
twenty-four  months  after  demand,  the  cause  of  action  on  the  note  does 
not  accrue,  and  the  stetute  does  not  begin  to  run  until  twenty-four  months 
after  demand  made  {Thorpe  v.  Boothe,  1  By.  &  Moo.  388\  Payment  of 
interest  upon  a  promissory  note  payable  on  demand,  altnough  there  be  ^ 

no  independent  evidence  that  any  demand  of  payment  of  the  note  has 
been  made,  is  of  itself  eyidenoe  of  a  demand  {Bamfield  v.  Tupper^  7  Bxch, 
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27;  Be  Buther/ord,  Brown  v.  Buiherford,  14  Ch.  Div.  687).  "Where  a 
note  is  payable  after  sight,  the  statute  rims  only  from  the  time  of  pre- 
"  sentment  Ulolmea  v.  Kerrison,  2  Taunt.  323;  and  see  Savage  v.  Aldredy  2 
Stark.  232).  As  to  when  bills  and  notes  are  to  be  deemed  payable  on  de- 
mand, see  45  &  46  Yict.  c.  61,  ss.  10,  11,  88. 

Where  the  statutory  period  for  suing  on  a  note  expired  on  a  Sunday, 
and  a  writ  was  issued  on  Monday,  the  action  was  held  barred,  B.  S.  C. 
Ord.  64,  r.  3,  not  applying  {Morria  y.  Bichards,  45  L.  T.  210).  Where 
a  debtor  draws  a  bill  to  be  applied  in  part  payment  of  the  debt,  and  the 
bin  is  paid  when  due  by  the  drawee  to  the  creditor,  it  operates  as  a  part 
payment  to  defeat  the  statute  only  from  the  time  of  the  delivery  of  the 
Dill  by  the  debtor,  not  from  the  time  of  its  payment  {Irving  v.  Veitchj  3 
M.  &  W.  90).  The  defendant  gave  S.  his  acceptance  in  blank  on  a  58. 
stamp.  S.  (not  within  a  reasonable  time),  filled  in  his  own  name  as 
drawer  for  2002.  at  five  months.  The  defendant  being  sued  on  the  bill, 
and  having  pleaded  the  statute,  the  statute  ran  from  the  time  the  bill 
became  due  as  filled  up,  and  not  from  the  time  it  would  have  become  due 
if  completed  when  it  was  accepted  in  blank  {Montague  v.  Perkins,  22  L.  J. 
C.  P.  187).  In  the  case  of  a  oill  of  exchange  drawn  on  a  bank,  time  did 
not  commence  to  run  against  the  holder's  right  to  sue  the  drawer  until 

fresentation  to  the  bank  for  payment  {Be  Boy»e,Crofto7i  v.  Crofton,  33  Ch. 
).  612).  **  In  the  case  of  a  bill  of  exchange  drawn  at  so  many  months 
after  sight,  and  refused  acceptance,  the  cause  of  action  is  complete,  and  the 
statute  Degins  to  run  upon  the  refusal  of  acceptance,  and  no  new  cause  of 
action  arises  upon  refusal  of  payment"  {Per  Willes,  J.,  Wilkinson  v.  Verity, 
L.  E.  6  C.  P.  209;  see  Whitehead  v.  Walker,  9  M.  &  W.  506).  K.  being  in- 
debted to  the  plajntiffs  and  to  the  defendant,  and  also  to  a  banking  com- 
pany, it  was  agreed  between  all  the  parties  that  to  secure  K.'s  debt  to 
the  company  the  defendant  should  draw  upon  K.  three  bills  of  exchange, 
payable  to  the  plaintiffs,  and  that  the  plaintiffs  should  indorse  them  to 
the  company.  The  bills  became  due  in  1843,  and  were  dishonoured.  In 
1847  the  company  sued  the  plaintiffs  on  the  bills,  and  the  plaintiffs,  in 
1851,  paid  the  amount:  it  was  held,  in  1852,  that  the  plaintiffs  were 
barred  by  the  statute  from  suing  the  defendant  as  drawer  of  the  biUs 
{Webster  v.  Kirk,  17  Q.  B.  944j. 

Where  a  bill  is  drawn  payable  at  a  future  period  for  a  sum  lent  by  payee 
to  drawer  at  the  time  of  drawing  the  bill,  the  payee  may  recover  m  an 
action  for  money  lent  at  any  time  within  six  years  from  the  time  when 
the  bill  became  due  {Wintersheim  v.  Carlisle,  1  H.  Bl.  631).  Where  an 
advance  was  made  by  the  lender  giving  to  the  borrower  a  cheque  which 
was  subsequently  paid,  time  ran  agamst  the  lender,  in  an  action  for 
money  lent,  from  the  payment  not  the  giving  of  the  cheque  {Garden  v. 
Bruce,  L.  E.  3  C.  P.  300). 

Before  the  Jud.  Acts  it  was  held  that  it  was  no  answer  at  law  to  a  plea 
of  the  statute,  that  the  plaintiff  was  prevented  by  the  defendant's  fraud 
from  knowing  of  the  cause  of  action  until  after  the  time  of  limitation  had 
expired  {Imperial  Qas  Co,  v.  London  Oas  Co.,  10  Exch.  39;  Hunter  v. 
Gibbons,  1  H.  &  N.  459").  The  rule  was  different  in  equity  where  time 
ran  from  the  discovery  oi  the  fraud  {Blair  v.  Bromley,  2  Phil.  354 ;  Ecel, 
Commissioners  v.  N.  E,  B,  Co.,  4.  Ch.  D.  845).  The  rule  in  equity  now 
prevails  {Gibbs  v.  Guild,  9  Q.  B.  Div.  59 ;  Be  Crosley,  Munns  v.  Bum, 
35  Ch.  Div.  266]|nmd  in  cases  falling  within  the  Trustee  Act,  1888,  s.  8, 
is  not  affected  by  that  section  {Moore  v.  Knight,  1891,  1  Ch.  547).  But 
concealment  of  a  cause  of  action  without  fraud  makes  no  difference 
{Armstrong  v.  Milburn,  54  L.  T.  723). 

Where  costs  were  incurred  in  obtaining  an  act  for  a  railway  subse- 
quently abandoned,  time  did  not  commence  to  run  against  the  creditor 
claiming  the  costs  until  the  company  had  assets  {Be  Kensington  Station 
Act,  20  Eq.  197). 

In  the  case  of  bills  of  costs  items  dated  more  than  six  years  before 
action  will  be  barred,  where  the  work  was  miscellaneous  {Bedc  v.  Pierce, 
23  Q.  B.  Div.  323),  or  the  employment  not  continuous  {Phillips  v.  Broad- 
ley,  9  Q.  B.  744).  Where,  however,  the  emplovment  was  continuous  and 
lasted  tin  within  the  six  years,  such  itetas'wiu  not  be  baxred  {Harris  r« 
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Quinty  L.  B.  4  Q«  B.  653).    Aa  where  a  solicitor  is  retained  to  conduct  an      21  Jae.  1, 
action ;  in  which  case  he  cannot,  ajs  a  rule,  sue  for  his  costs  until  the      o.  16,  i.  8. 

termination  of  the  action  or  of  his  retainer  {Harris  v.  Oshourn,  2  C.  &  M.  

629;  NichciU  v.  WiUon,  11  M.  &  W.  106).  So  costs  incurred  in  conduct- 
ing a  suit  in  which  no  final  decree  had  been  made  were  held  not  to  be 
barred,  though  no  steps  had  been  taken  in  the  suit  for  ten  years  prior  to 
action  brought  ( Whitehead  v.  Lord,  7  Exch.  691 ;  see  Stokes  v.  Trumper, 
2  K.  &  J.  232;  Baile  v.  Bath,  13  Eq.  497).  The  statute  will,  as  a  rule, 
run  from  the  date  of  the  judgment  in  the  action  for  which  the  retainer 
was  giTen  {Rothery  v.  Munnings,  1  B.  &  Ad.  15) ;  but  when  an  appeal  is 
brought,  the  employment  will  be  considered  continuous  as  from  tne  com- 
mencement of  the  action  {Harris  v.  Quiney  L.  B.  4  Q.  B.  657).  During 
the  course  of  the  action  the  solicitor  may  give  reasonable  notice  to  the 
client  to  supply  him  with  funds,  and  on  refusal  sue  for  costs.  The  re- 
tainer -wrill  also  be  determined  by  the  death  of  the  client  {Whitehead  v. 
Lordy  7  Exch.  691).  As  to  part  payment  in  the  case  of  bills  of  costs,  see 
Morley  t.  Finney  (1870,  W.  N.  82).  And  as  to  taxation  where  some  of 
the  itexnB  of  a  bill  are  barred,  see  Ourweyi  y.  Milhum,  42  Oh.  D.  424. 

Costs  incurred  by  solicitors  in  prosecuting  a  commission  in  lunacy,  and  Costs  in 
subsequently  acting  on  behalf  of  the  committee,  were  held  (at  the  lunatic's  luaaoy. 
death)  not  barred  by  the  lapse  of  six  years  during  his  life ;  for  the  Court 
of  Chancery  will  take  judicial  notice,  that  any  action  for  the  recovery  of 
the  claim  would  haye  been  restrained  {Stedman  v.  Hart,  Kay,  607).     See 
the  cases  as  to  a  lunatic's  maintenance,jpoa^,  p.  238. 

Where  solicitors  delivered  to  the  official  manager  of  a  company  in  Coets  inooired 
liquidation  books  and  papers,  on  which  they  had  a  lien  for  their  costs,  by  a  company 
upon  his  undertaking  in  writing  to  pay  them  out  of  the  first  funds  which  which  is 
might  come  into  his  hands ;  it  was  held  that  the  statute  had  no  applica-  afterwards 
tion  (Re  Gloucester,  &c.  R.  Co.,  2  Giff.  47).    As  to  the  right  of  an  official  ^oxm^  up. 
liquidator  to  have  bills  of  costs  taxed,  see  Exp.  Evans  (11  Eq.  151) ;  Re 
Liverpool,  dtc.  Association  (1889,  W.  N.  48).     A  solicitor's  right  to  have  a 
call  made  for  his  pa3rment  may  be  lost  by  laches  {Ex  p.  A* Beckett,  2  Jur. 
N.  S.  684;  see  Re  Gloucester  R,  Co.,  sup,) 

It  was  decided,  under  the  Winding-up  Acts  of  1848-49,  that  an  order  Effect  on  the 
to  wind  up  a  company  did  not  stop  time  from  running  a^inst  a  creditor  ranning  of 
whose  right  of  action  had  accrued  previously  to  the  winding-up  order  time 
( JE'x  p.  Forest,  2  Giff.  42).    But  the  carrying  in  a  claim  under  the  wind-  — of  winding- 
mg  up  did  stop  the  running  of  time  [Wryghte^s  Case,  5  De  G.  &  Sm.  244).  ^P  order ; 
Under  the  Companies  Act,  1862,  a  wmding-up  order  stops  the  running  of  ~~^\  adminiB- 
time  {Re  General  Rolling  Stock  Co.,  7  Ch.  646).     Compare  the  sinular  ™^?^  J^^" 
effect  of  judgment  in  an  administration  action,  post,  p.  237.  ment. 

It  was  formerly  laid  down  that  when  once  time  had  begun  to  run,  no  Continnons 
subsequent  disability  or  inability  to  sue  would  stop  it  {Rhodes  v.  Smethurst,  running  of 
4  M.  &  W.  42).    But  it  has  since  been  held,  that  where  a  debtor  takes  out  time, 
administration  to  his  creditor,  the  running  of  time  will  be  suspended 
during  the  administration  {Seagram  v.  Knight,  2  Ch.  628).    Where  an 
action  was  brought  in  time  and  the  defendant  died,  the  plaintiff  had  a 
right  to  bring  a  new  action  against  the  executor  or  administrator  within 
a  reasonable  time  ^Sturm's  v.  Darell,  6  H.  &  N.  120 ;  see  sect.  4,  post). 
This  rule  was  applied  where  the  second  action  was  commenced  within  a 
year  from  the  proof  of  the  will  by  the  executor  {Swindell  v.  Bulkeley,  18 
Q.  B.  Div.  250).    A  mere  letter  of  licence  by  a  creditor  to  his  debtor  does 
not  suspend  the  operation  of  the  statute  {Fuller  v.  Redman,  26  Beav.  614). 
But  a  covenant  not  to  sue  for  a  certain  period  will  prevent  time  running 
until  the  expiration  of  that  period  {Iven  v.  Elwes,  3  Drew.  25;  see  O'Brien 


V.  Osborne,  10  Hare,  92).'fi^<  c*/«^  ^>V  ^  T^*^  f/^'"^.^  *V**.«/^  <^  /'a  n-J^u^J/cy 
Wheire  a  cause  of  action  accrues  to  a  person  in  his  lifetime,  his  executor  ^,«  //^  ^j.     ft 
cannot  bring  an  action  after  the  time  mnited  by  the  statute  has  expired  a^^^^^  ,    ^2^  J7^ 
{Fenny  v.  Brics,  18  C.  B.  N.  S.  393;  13  W.  E.  342).    But  if  the  statute  T^/j^  ry-, 
has  not  beg^un  to  run  during  the  lifetime  of  an  intestate,  it  does  not  run    y  .   ^y^r''  '  '"V^' 
against  the  administrator  until  administration  has  been  taken  out  {Bur-      ,  '^^^ ""  /  \ 
dick  V.  Oarrick.  5  Ch.  241).     Where  a  creditor  dies  intestate  on  the  day     '-'  ^  ' 

on  which  the  debt  becomes  duo,  in  the  absence  of  evidence  time  does  not 
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run  against  the  administrator  until  administration  is  taken  out  {Atkinson 
V.  Bradford  Society,  25  Q.  B.  Div.  377).  If  time  has  once  begun  to  run. 
against  a  debt  in  the  debtor's  life,  it  does  not  afterwards  cease  to  run. 
during  the  period  which  ma^  elapse  between  his  death  and  the  time  at 
which  a  personal  representative  to  him  is  constituted  {Freake  v.  Crane^ 
feldty  3  IL  &  C.  499 ;  Boatwright  v.  Boatwright,  17  Eq.  71 ;  see  Martin  v. 
Beauchamp,  1888,  W.  N.  247). 

In  an  action  by  an  administrator  against  the  acceptor  upon  a  bill  of  ex- 
change, payable  to  the  testator,  btU  accepted  after  ids  death,  it  was  held, 
that  the  statute  began  to  run  from  the  time  of  granting  the  letters  of 
administration,  and  not  from  the  time  the  biU  became  due,  there  being 
no  cause  of  action  until  there  was  a  party  capable  of  suing  {Murray  v. 
The  East  India  Co,,  5  B.  &  Aid.  204;  and  see  Pratt  v.  Swaine,  8  B.  &  G* 
286 ;  Perry  v.  Jenkins,  1  M.  &  C.  118 ;  Hyde  v.  Price,  1  C.  P.  Coop.  196 ; 
Freake  v.  Cranefeldt,  3  M.  &  C.  499 ;  Howlitty.  Lambert,  1  Ir.  Eq.  fe.  263; 
FergvMon  v.  Fyffe,  8  Gl.  &  Fin.  121).  The  statute  is  not  a  good  plea 
where  an  executor  has  not  proved ;  because  no  laches  can  be  imputed  to 
a  plaintiff  for  not  suing  wnilst  there  was  no  executor  against  whom  he 
could  bring  his  action  TCoop.  Eq.  PI.  233 ;  2  Yem.  694 ;  1  Eq.  Cas.  Abr. 
30d).  But  where  the  aefendant  might  have  been  sued  as  executor  de  son 
tort,  his  plea  of  the  statute  was  allowed,  although  he  had  not  taken  out 
probate  imtil  some  years  after  the  testator's  death  ( Webster  v.  Webster^  10 
Yes.  93). 

By  21  Jao.  1,  o.  16,  s.  4,  if  judgment  is  given  for  the  plaintifl 
and  reversed  by  error  or  arrested,  or  if  the  aefendant  is  outlawed 
and  the  outla^r  reversed,  a  new  action  may  from  time  to  time 
be  oommenoed  within  a  year  afterwards  by  the  plaintiff,  his 
heirs,  executors  or  administrators. 

Within  the  equity  of  this  section  the  courts  permitted  an  executor  or 
administrator,  withm  a  year,  or  within  a  reasonable  time  after  the  death 
of  the  testator  or  intestate,  to  renew  a  suit  commenced  by  the  testator  or 
intestate,  and  vice  versa  {Curlewis  y.  Momington,  7  E.  &  B.  283 ;  see  15  &  16 
Vict.  0.  76,  ss.  135  et  seq, ;  Stoindell  v.  Bulkdey,  18  Q.  B.  Div.  250). 

Infanta,  femes  7.  Provided  nevertheless,  and  be  it  further  enaoted,  that  if 
ooverts,  &o.  ^^j  person  or  persons  that  is,  or  shall  be,  entitled  to  any  such 
action  of  trespass,  detinue,  action  sur  trover,  replevin,  actions 
of  accounts,  actions  of  debt,  actions  of  trespass,  for  assault, 
menace,  battery,  wounding  or  imprisonment,  actions  upon  the 
case  for  words,  be  or  shall  be,  at  the  time  of  any  such  cause 
of  action,  given  or  accrued,  fallen  or  come,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned 
or  beyond  tne  seas,  that  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to 
or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
returned  from  beyond  the  seas,  as  other  persons  having  no  such 
impediment  should  have  done  {b). 

(6)  From  the  time  when  the  Married  Women's  Propertv  Act,  1882, 
enabled  a  married  woman  to  sue,  she  became  discovert  witoin  tiie  above 
section ;  so  held  in  the  case  of  an  action  for  slander  ( Weldon  v.  Neal,  51 
L.  T.  289 ;  32  W.  R.  828),  and  for  assaidt  {Lowe  v.  Fox,  15  Q.  B.  Div.  676). 
Neither  the  imprisonment  of  the  plaintiff  nor  his  absence  beyond  the  seas 
now  constitute  a  disability  (19  &  20  Yict.  c.  97,  s.  10,  post).  The  absence 
of  a  defendant  beyond  the  seas  is  made  a  disability  by  4  Anne,  c.  16,  s.  19 
(See  Forbes  v.  Smith,  11  Ex.  161).  As  to  the  meaning  of  **  beyond  seas  " 
m  these  acts,  see  3  &  4  Will.  4,  c.  42,  s.  7  (p.  207,  ante);  and  19  &  20  Yict. 
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e.  97, 8. 12  (po«<,  p.  228) ;  and  see  as  to  the  effect  of  the  proviso  relating  to      21  Jae.  1, 
plaintiffs  Iwrond  the  seas.  Perry  y,  Jackson  (4  T.  E.  616) ;  Lafondy,  Bud-      o.  16,  i.  7. 


dock  (13  C.  B.  813 ;  2  Atk.  610—614) ;  Strithorat  v.  Orceme,  (3  Wils.  145} ; 
Le  Veux  v.  Berkeley,  (o  Q.  B.  836) ;  T&wnaend  v.  Deacon  (3  Exch.  R.  706) ; 
8mUh  Y.  Hill  (1  Wils.  134;  4  T.  B.  311);  Denya  v.  Shuckburgh  (4  Y.  & 
Coll.  47). 

Under  the  statute  4  Anne,  c.  16,  s.  19,  if  a  right  of  action  accrued  against  One  of  several 
seyeral  persons,  one  of  whom  was  beyond  seas,  the  statute  did  not  run  under  dis- 
until  his  return,  though  the  others  had  never  been  absent  from  the  king-  ability, 
dom  {Fannin  v.  Anderson,  7  Q.  B.  811 ;  Towns  v.  Mead,  16  C.  B.  123  ; 
see  19  &  20  Yict.  c.  97,  ss.  10,  11,  post,  p.  228). 

Where  a  person  died  abroad,  to  whom  a  right  of  action  had  aoorued  Bepresenta- 
during  his  residence  there,  and  he  never  returned  to  this  country,  his  *i^®*  of  per- 
ezecutors  could  sue  for  it,  although  more  than  six  years  had  elapsed  since  ^^^  dying 
it  accrued.    It  was  unnecessary  to  consider  the  question  whether  the  exe-  "Jm? 
cutor  could  maintain  the  action  after  the  expiration  of  six  years ;  Parke,  B. ,  *"^  v  • 
inclining  to  the  opinion  that  the  executor  was  under  no  restraint ;   but 
Bd/e,  B.,  thinking  it  would  be  more  reasonable  to  consider  the  right  of 
action  as  accruing  to  the  executor  at  the  death  of  the  testator,  and  to 
limit  the  right  of  action  to  six  years  (Toumsend  v.  Dectcon,  3  Exch.  B. 
706).     A  person  gave  his  creditor  a  bill,  and,  before  the  bill  arrived  at 
maturity,  went  to  India,  whence  he  never  returned.    As  soon  as  circum- 
stances would  permit  after  his  death  in  India,  his  will  was  proved  in 
England.    A  creditor's  bill  filed  within  six  years  after  his  death  was  held 
not  barred  {Story  v.  Fry,  1  Y.  &  Coll.  C.  0.  603 ;  see  Williams  v.  Jones, 
13  Eaat,  439 ;  and  Flood  v.  Patterson,  29  Beav.  295). 


EXPRESS  ACKNOWLEDGMENTS. 

9  Ghao.  4,  c.  14. — An  Act  for  rendering  a  Written  Memorandum 
necessary  to  the  Validity  of  certain  Promises  and  Engagements^ 

[19th  May,  1828.] 

Tie   stat.   9   Geo.   4,  o.   14,  recites  the  stat.   21   Jao.    1,  9Geot4, 
c.  16,  8.  3,  and  the  Irish  stat.  10  Car.  1,  sess.  2,  o.  6,  and  that  °"  *^' 
various  questions  had  arisen  in  actions  founded  on  simple  con- 
tracts, as  to  the  proof  and  effect  of  acknowledgments  and 
promises  offered  in  evidence,  for  the  purpose  of  taking  cases  out 
of  the  operation  of  the  said  enactments ;   and  that  it  was  expe- 
dient to  prevent  such  questions,  and  to  make  provision  for 
giving   effect  to  the   said  enactments,   and  to  the  intention 
thereof;  and  enacts  (sect.  1),  That  in  actions  of  deht  or  upon  inactions 
the  case  grounded  upon  any  simple  contract,  no  acknowledgment  of  debt 
or  promise,  by  words  only,  shall  be  deemed  sufficient  evidence  ^^^^.^ 
of  a  new  or  continuing  contract,  whereby  to  take  any  ca,se  out  knowledg- 
of  the  operation  of  the  said  enactments,  or  either  of  them,  or  to  ™ent  shaU  be 
deprive  any  party  of  the  benefit  thereof,  unless  such  aoknow-  ©^  nnl^" 
ledgment  or  promise  shall  be  made  or  contained  by  or  in  some  it  be 'in  writ- 
writing  to  be  signed  by  the  party  chargeable  thereby ;    and  ^9  ^  ^7  P«^ 
that,  where  there  shall  he  two  or  more  joint  contractors,  or  exe-  P*y™®"  * 
cutors  or  administrators  of  any  contractor,  no  such  joint  con- 
tractor, executor  or  administrator,  shall  lose  the  benefit  of  the 
said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them : 
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e  Geo.  4,      provided  always,  that  nothing  herein  contained  shall  alter  or 
e^  14, 1. 1.     \q^q  srfrdi.j  or  lessen  the  effect  of  any  payment  of  any  principal 
Proviflo  for      or  interest  made  by  any  person  whatsoever :  provided  also,  tnat 
*^**toustora*     ^  actions  to  be  commenced  against  two  or  more  such  joint  con- 
tractors, or  executors  or  administrators,  if  it  shall  appear  at  the 
trial  or  otherwise  that  the  plaintiff,  though  barred  by  either  of 
the  said  recited  acts  or  this  act  as  to  one  or  more  of  such  joint 
contractors,  or  executors  or  administrators,  shall  nevertheless 
be  entitled  to  recover  against  any  other  or  others  of  the  de- 
fendants by  virtue  of  a  new  acknowledgment  or  promise,  or 
otherwise,  judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff. 
IndoraementH       3    That  no  indorsement  or  memorandum  of  any  payment, 
o  paymen  .    ,^^jj  qj,  jjt^q  after  the  time  appointed  for  this  act  to  take 
effect,  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  oy  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of  either  of 
the  said  statutes  (a). 

(a)  As  to  this  section,  see  j^ost,  p.  225. 

^™wt  d  hta      *•  That  the  said  recited  acts  and  this  act  shall  be  deemed 
alteged  hj       ^^^  taken  to  apply  to  the  case  of  any  debt  on  simple  contract, 
wayof  (wt-ofP.  alleged  by  way  of  set-off  on  the  part  of  any  defendant,  either 
by  plea,  notice,  or  otherwise. 

See  as  to  Ireland,  16  &  17  Yict.  c.  113,  ss.  24,  25,  and  26. 
Old  law.  From  an  early  period,  although  the  time  limited  by  the  stat.  21  Jac.  1, 

0.  16,  had  elapsed,  the  plaintiff  was  |)ermitted  to  prove  an  acknowledgment 
of,  or  promise  to  pay,  the  debt  within  six  years,  which  was  sufficient  to 
entitle  him  to  recover  (3  Y.  &  Jerv.  522).  To  provide  a  remedy  against 
the  vague  and  loose  verbal  promises  which  had  been  allowed  to  take  cases 
out  of  the  statute,  9  Geo.  4,  c.  14  (Lord  Tenterden's  Act)  was  passed  (6 
Bing.  264). 
Constniction  The  intention  of  the  stat.  9  Geo.  4,  c.  14,  was  not  to  make  any  alteration 
of  Lord  Ten-  in  the  legal  construction  to  be  put  upon  acknowledgments  or  promises 
terden's  Act.  made  by  debtors,  but  merely  to  require  a  different  mode  of  proof,  substi- 
tuting me  certain  evidence  of  writing,  si^ed  by  the  party  chargeable, 
instead  of  the  insecure  and  precarious  testimony  to  be  derived  from  the 
memory  of  witnesses.  The  inquiry,  therefore,  in  a  given  case,  whether 
the  written  document  amounts  to  an  acknowledgment  or  a  promise,  is  no 
other  than  whether  the  same  words,  if  proved  before  the  statute  to  have 
been  spoken  by  the  defendant,  would  have  had  a  similar  effect  {Haydon  v. 
WilliamSf  7  Biug.  163;  see  Cotirtenay  v.  Williams^  3  Ha.  649;  and  Moodie 
V.  Bannister^  4  Drew.  440).  Since  the  statute  a  verbal  order  by  the 
trustees  of  a  turnpike  act  to  pay  a  debt  was  held  insufficient  {Emery  v.  Day, 
1  0.  M.  &  R.  246). 
Admow-  Previously  to  the  act  19  &  20  Vict.  c.  97,  it  was  held,  under  9  Geo.  4, 

ledgments  by    c.  14,  that  an  acknowledgment  signed  by  an  agent  of  the  debtor  would  not 
•fi*'^*'  revive  a  debt  barred  by  21  Jac.  1,  c.  16,  out  that  it  must  have  been  signed 

by  the  debtor  himself  {Hyde  v.  Johnson ^  2  Bing.  N.  0.  776 ;  Clark  v. 
Alexander,  8  Scott,  N.  R.  165;  see  Swift  v.  Winterhotham,  L.  R.  8  Q.  B. 
249;  and  Williams  v.  Mason,  21  W.  R.  386).  An  acknowledgment 
signed  by  an  agent  is  now  sufficient  (See  19  &  20  Yict.  c.  97,  s.  13,  post^ 
p.  229).    Thus  an  acknowledgment  by  a  solicitor  bound  his  client  ( Curwen 
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T.  Mtlbum,  42  Ch.  D.  432).    And  an  acknowledgment  by  one  partner      0  Oeo.  4, 
would  probably  be  regarded  as  an  acknowledgment  by  the  firm  (Lindley,         <•  1^. 
Partnership,  263,  5th  ed.)    Compare  the  case  of  payments  by  one  partner  

iWdiaon  v.  Woodman,  20  Eq.  730).  Where  a  debt  due  from  a  company  to 
i.  was  barred,  and  the  board  of  directors,  of  whom  L.  was  one,  passed  a 
resolution  in  reference  to  the  debt,  it  was  said  by  Wood,  V.-C,  that  even 
if  the  resolution  had  been  a  sufficient  acknowledgment,  it  would  not  have 
bound  the  company  [Lowndes  y.  The  Oametty  &c.  Co,,  33  L.  J.  Ch.  418 ; 
12  W.  E.  573). 

It  was  ruled  by  Lord  Tenterden,  in  TtUloch  y.  Dunn  (1  Ey.  &  M.  416),  By  one  of 
that  one  executor  cannot  be  bound  by  the  express  promise  of  another,  Beveral 
even  if  he  binds  himself  in  his  character  as  executor.     **  It  seems  to  have  exeoutoiB. 
been  the  opinion  of  the  court,  in  the  case  of  Atkins  v.  Tredgold  (2  B.  &  0. 
23),  that  if  an  express  promise  is  made  by  an  executor  in  his  representative 
character,  it  binds  the  remaining  executors  in  their  representative  cha- 
racters.    So  also  in  M*Culloch  v.  Dawes  (9  D.  &  R,  40),  the  court  appear 
to  have  thought  that  if  one  promised  in  Ids  executive  character,  it  would 
bind  the  others.    The  point,  however,  is  not  decided  in  those  cases,  but  it 
Las  been  decided  in  Tulloch  v.  Dunn,    It  appears  to  me  that  that  case  is 
founded  in  justice  and  good  sense,  and  ought  to  be  followed''  {Scholey  y. 
Walion,  12  M.  &  W.  514,  per  Parke,  B.) 

A  written  acknowledgment  of  a  debt  is  an  answer  to  a  plea  of  the  By  infants, 
statute,  though  made  by  an  infant,  if  the  debt  was  for  necessaries  supplied 
to  him  (Willins  y.  Smith,  4  EU.  &  Bl.  180).    With  regard  to  acknowledg-  Confirmation 
ments  of  debts  and  contracts  of  infants  generally,  it  is  provided  by  37  &  38  of  promises 
Vict.  c.  62,  s.  2,  that  no  action  shall  be  brought  whereby  to  charge  any  piade  by 
person  upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  i^^^ts. 
during  infancy,  or  upon  any  ratification  made  after  mil  age  of  any  promise  37  &  38  Viot. 
or  contract  made  during  infancy,  whether  there  shall  or  shall  not  oe  any  o«  ^2. 
new  consideration  for  such  promise  or  ratification  after  full  age. 

An  acknowledgment  made  to  a  third  party  will  not  take  the  case  out  Acknowledg- 
of  the  statute  {Moodie  v.  Bannister,  4  Drew.  439 ;  Fuller  v.  Redman,  26  ment  to  a 
Beay.  619;  Grenfell  v.  Girdlestone,  2  Y.  &  Coll.  Exch.  676;  Tanner  y.  third  party. 
Smart,  6B.  &  C.  603;  Stamford  Banking  Co.y,  Smith,  1892,  1  Q.  B.  765). 
But  an  acknowledgment  to  the  agent  of  the  creditor  will  be  sufficient  I'o  ^^  agent. 
{Edmonds  v.  Goater,  15  Beay.  415). 

An  acknowledgment  made  witnin  six  years  before  action  brought  is  When  ao- 
sufficient,  although  it  be  made  more  than  six  years  after  the  original  cause  knowledg- 
of  action  {Spickemdl  v.  Hotham,  Kay,  669 ;  see  Be  Lane,  23  Q.  B.  D.  74).  ment  must  be 
An  acknowledgment  made  after  action  brought  cannot  be  used  to  take  a  made. 
case  out  of  the  statute  {Bateman  v.  Binder,  3  Q.  B.  574). 

In  Philips  y.  Philips  (3  Hare,  281,  299),  Wigram,  V.-C,  laid  down  the  Effect  of  an 
following  principle  (which  has  since  been  adopted,  Buckmaster  v.  Russell,  acknowledg- 
10  C.  B.  N.  S.  749;  Chasemore  y.  7'urner,  L.  B.  10  Q,  B,  505):— **  The  ment. 
le^l  effect  of  an  acknowledgment  of  a  debt,  barred  by  the  Statute  of 
Limitations,  is  that  of  a  promise  to  pay  the  old  debt,  and  for  this  purpose 
l^e  old  debt  may  be  said  to  be  revived.    It  is  revived  as  a  consiaeration 
for  a  new  pfromise.    Bilt  the  new  promise,  and  not  the  old  debt,  is  the 
measure  of  the  creditor's  right.    If  a  debtor  simply  acknowledges  an 
old  debt,  the  law  implies  from  that  simple  acknowledgment  a  promise 
to  pay  it,  for  which  promise  the  old  debt  is  a  sufficient  consideration. 
But  if  the  debtor  promises  to  pay  the  old  debt  when  he  is  able,  or  by 
instalments,  or  in  two  years,  or  out  of  a  particular  fund,  the  creditor  can 
daim  nothing  more  than  the  promise  gives  him."    On  this  principle  a 
mere  acknowledgment  of  a  debt,  accompanied  with  a  proposal  to  pay  part, 
which  has  not  been  acceded  to,  is  not  sufficient  to  take  the  case  out  of  this 
statute  {FrandsY.  ffawkesley,  1  Ell.  &  Ell.  1052 ;  28  L.  J.  Q,  B.  370). 
'  The  construction  of  an  acknowledgment  is  a  question  for  the  court,  not  Constraotion 
the  jury,  except  where  the  document  is  connected  with  other  evidence  of  an  aokaow- 
affecting  the  construction  {Morrell  v.   Frith,  3  M.  &  W.  402 ;  Bird  v.  ledgment. 
Oammon,  3  Bing.  N.  C.  883 ;  Power  y.  Barham,  4  Ad.  &  Ell.  473).     The 
later  cases  have  aecided  that  the  effect  of  a  document  set  up  as  an  acknow- 


220 


Limitation  of  Actions  and  Suits. 


9  060.  4, 
0.14. 

Acknowledg- 
ment of  pend- 
ing aooount. 


Amount  need 
not  be  Btated. 


Bankrupt's 
balance  sheet. 


Advertise- 
ment. 


Parol 
evidence. 


Acknowledg- 
ment ex- 
empted from 
stamp  duty. 

0  Geo.  4, 
c.  14,  s.  8. 


What  a  suffi- 
cient acknow- 
ledgment. 

There  must 
be — (1)  ac- 
knowledg- 
ment, or 
(2)  uQcondi- 
tional  pro- 
mise, or  (3) 
conditioiiAl 


lodgment  is  entirely  a  qneetion  for  the  oourt,  unless  extrinsio  evidence  is 
necessary  to  qualify  or  explain  it  {Smith  v.  Thome^  18  Q.  B.  140). 

To  prevent  the  right  to  have  an  account  from  being  barred  by  the 
statute,  it  is  not  necessary  to  have  an  acknowledgment  that  a  debt  is 
actually  due,  but  it  is  sufficient  that  there  should  be  an  acknowledgment 
that  the  account  is  pending,  and  a  promise  to  pay  the  balance  if  it  ^ould 
be  found  to  be  agamst  the  accounting  party  {Prance  v.  Sympwriy  Kaj, 
678). 

If,  since  the  stat.  9  Geo.  4,  c.  14,  a  defendant,  by  letter,  admits  a 
balance  to  be  due,  without  stating  the  amount,  this  will  take  the  case  out 
of  the  statute,  but  the  damages  will  be  nominal  unless  the  amount  be 
proved  at  the  trial  {Dickenson  v.  Hatfield^  5  C.  &  P.  46 ;  Bird  v.  Gammon, 

3  Bing.  N.  0.  833 ;  Archer  v.  Leonard,  15  Ir.  Ch.  Eep.  67,  a  promise  to 
pay  a  solicitor  an  amount  to  be  ascertcdned  by  taxation ;   Cheelyn  v.  Valby, 

4  X .  &  C.  238,  where  the  recitals  of  a  deed  amounted  to  a  promise  to 
pay  an  amount  to  be  ascertained  as  mentioned  in  the  deed;  Dodson  y. 
Macketfy  8  Ad.  &  El.  225,  n. ;  Dabbs  v.  Humphries,  10  Bing.  446;  Lech- 
mere  V.  Fletcher,  1  C.  &  M.  623;   Waller  v.  Lacy,  1  Scott,  N.  E.  186). 

An  admission  by  a  bankrupt  in  his  balance  sheet  will  not,  as  between 
the  creditor  and  tne  bankrupt's  assignees,  take  a  debt  out  of  the  statute 
{^Pott  V.  OUff,*  16  M.  &  W.  321) ;  where  it  was  also  held  that  an  admission 
in  an  unsized  letter,  written  and  sent  by  direction  of  the  assignees  of  a 
bankrupt,  by  an  accountant  employed  by  them  to  wind  up  the  affairs  of 
the  bankrupt  estate,  would  not  take  a  aebt  of  the  bankrupt  out  of  the 
statute  (See  Everett  v.  Robertson,  1  Ell.  &  EU.  16,  and  Ex  p.  Topping,  34 
L.  J.  Bk.  44).  An  advertisement  under  22  &  23  Vict.  c.  3t,  s.  29,  to 
creditors  to  bring  in  their  claims  will  not  take  a  debt  out  of  tiie  statute 
{Re  Stephens,  Warburton  v.  Stephens,  43  Ch.  D.  43).  So  in  the  case  of 
advertisements  before  that  act  {Scott  v.  Jones,  4  01.  &  Fin.  382).  An  ad- 
mission in  cross-examination,  and  appearing  in  a  signed  deposition,  may 
amoiint  to  an  acknowledgment  {Re  Beynon,  1873,  W.  N.  186;. 

Where  a  written  promise  to  pay  a  debt  barred  by  the  statute  has  been 
lost,  parol  evidence  of  the  contents  of  the  writing  is  admissible  {Hay don  y. 
Williams,  7  Bing.  163).  But  it  is  doubtful  whetner  the  date  of  the  written 
acknowledgment  can  oe  supplied  by  oral  evidence  {Edmunds  v.  Doumes, 
2  C.  &  M.  459). 

No  memorandum  or  other  writing  made  necessary  bj  9  G«o.  4,  c.  14, 
shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any  statute 
relating  to  the  duties  of  stamps  (9  Oreo,  4,  c.  14,  s.  8 ;  16  &  17  Yict. 
c.  113,  s.  27,  Ir.)  Under  this  section  the  following  memorandum: — . 
'*  I  acknowledge  to  owe  to  M.  36/.,  which  I  agree  to  pay  him  as  soon  as 
circumstances  will  permit,"  is  exempt  from  stamp  duty,  as  a  writing  made 
necessary  by  that  statute,  provided  it  be  put  in  for  the  mere  purpose  of 
barring  the  statute,  the  debt  itself  being  proved  by  other  evidence  Qdorris 
V.  Dixon,  4  Ad.  &  Ell.  845).  When  the  parties  mean  to  maJke  an  mstru- 
ment  solely  to  prevent  the  operation  of  9  Geo.  4,  c.  14,  they  must  take 
care  not  to  import  into  it  terms  which  will  make  it  liable  to  stamp  duty 
as  a  promissory  note.  A  promissory  note,  improperly  stamped,  is  not 
admissible  as  a  memorandum  to  take  a  case  out  of  the  statute  under  the 
9  Gheo.  4,  c.  14,  s.  8 ;  that  section  applies  only  to  instruments  which  might 
be  stamped  with  an  agreement  stamp  (Jonea  v.  Ryder,  4  M.  &  W.  32;  see 
also  Parmiter  v.  Parmiter,  3  D.  F.  &  J.  461). 

A  mere  acknowledgment  is  not  sufficient  to  take  a  case  out  of  the 
statute,  unless  there  be  a  promise  to  pay ;  upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay  may 
and  ought  to  be  implied ;  but  where  the  party  guards  his  acknowledg- 
ment, an  implication  will  not  arise  {Tanner  v.  Smart,  6  B.  &  G.  602).  A 
statement  of  inability  to  pay  does  not  per  se  exclude  the  implication  of  a 
promise  {Firth  v.  Hlingsby,  58  L.  T.  485).  In  Smith  v.  Thome  (18  Q.  B. 
134,  139),  Parke,  B.,  said,  **  the  acknowledgment  must  be  consistent  with 
an  intention  to  pay,  either  on  request,  or  else  (which  practically  comes  to 
the  same  thing)  at  the  end  of  a  particular  period  which  has  elapsed,  or  on 
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srane  condition  which  has  been  fulfilled"  (cited  by  HiU,  J.,  Everett  t.  9  0eo.  4, 
BoberUon,  1  Ell.  &  EU.  20^.     <'  There  must  be,  in  order  to  take  the  case         o.  14. 
out  of  the  statute,  one  oi  the  three  followinff  things  :  either  there  must 


be  an  acknowledgment  of  the  debt  from  whi(3i  a  pronuse  to  pay  it  must  V^^"^^  ^nd 
be  implied :  or  secondly,  there  must  be  an  unconditional  promise  to  pay  ®^^®°5*  ^^ 
the  debt :  or  thirdly,  there  must  be  a  conditional  promise  to  pay  tiie  debt  f?^***^^ 
in  writing,  and  evidence  that  that  condition  has  been  performed  "  (Mit-  P®"**™^®*** 
chdVs  Claimy  6  Ch.  828). 

The  following  letters  written  by  debtors  have  been  held  to  be  sufficient  Instances  of 
acknowledgments  of  debts  from  which  a  promise  to  pay  must  be  implied : —  sufficieat 
"In  regard  to  your  statement  of  account  received,  I  am  ashamed  the  acknowledg- 
aocount  has  stood  so  long,  I  must  beg  to  trespass  on  your  kindness  a  ments. 
short  time  longer"  {Con^orth  y.  Smithard,  1  H.  &  N.  13).  **  I  have 
received  your  bill,  it  does  not,  I  think,  specify  sufficiently  to  which 
cottages  the  work  is  done.  I  shall  feel  obliged  if*  you  will  more  particu- 
larly explain,  and  take  your  agreements  to  Mrs.  H.  (the  defendant's 
ag;ent).  It  is  my  wish  to  settle  your  account  immediately,  but  being  at  a 
distance  I  wish  everything  very  explicit  and  correct.  I  have  asked 
Mrs.  H.  to  mark  the  agreements,  and  send  them  to  me,  and  I  will  return 
them  by  first  post,  with  instructions  to  pay,  if  correct"  (Sidwell  v.  Mason, 
2  H.  &  N.  306).  "  When  the  policy  is  paid  on  the  29tli  October,  I  hope 
that  yon  will  have  whole  of  your  account  ready  for  me  as  I  hope  to  be 
with  you  on  that  day":  followed  by  a  second  letter,  **Oct.  25,  Mr.  V., 
when  here  on  Saturday,  stated  that  the  amount  due  against  me  was  about 
280/. ;  of  course  this  includes  the  lOOZ.  and  interest  that  I  had  some  years 
since,  and  the  402.  promissory  note  that  I  jointly  signed  with  the  late  Mr.  B." 
{Godwin  y.  Ctdleyy  4  H.  &  N.  373).  **I  am  sure  that  I  am  anxious  to  get 
out  of  your  debt.  I  will  endeayour  to  send  you  a  little  next  week  "  {Lee 
y.  WHmot,  L.  B.  1  Ex.  364).  **  I  shall  be  obliged  to  you  to  send  in  your 
account  made  up  to  Christmas  last.  I  shall  have  much  work  to  be  done 
this  spring,  but  cannot  give  further  orders  till  this  be  done  " :  followed  by 
another  letter,  '*  I  again  beg  of  you  to  send  in  your  account"  {Quincey  v. 
SharpCy  1  Ex.  D.  72).  A  request  for  the  delivery  of  **  any  \insettled 
bill "  {Curwen  y.  Milhurny  42  Ch.  D.  424).  An  indorsement  by  the  maker 
of  a  promissory  note,  with  his  name,  together  with  the  date,  upon  the 
note  tBourdin  v.  Greenwood,  13  Eq.  281).  So  where  a  first  mortgagee 
who  had  sold  the  property,  wrote  to  the  second  mortgagee  endosmg 
account  showing  balance  after  payment  of  first  mortgage,  and  offered  ex- 
planation {Banner  y.  Berridge,  18  Ch.  D.  254,  see  274). 

S.  borrowed  of  J.  200Z.  upon  promissory  notes,  and  a  year  afterwards 
remitted  to  J.  lOL  on  account  of  the  interest  due,  and  sent  him  a  bill  of 
17/.  for  goods.  J.,  by  note,  acknowledged  the  10/.  and  the  biU  and  stated 
that  he  placed  both  sums  to  the  credit  of  S.,  and  requested  S.  to  receipt 
the  bill  and  return.  In  an  action  for  the  17/.,  it  was  held,  that  the  above 
letter  took  the  case  out  of  the  statute  {Evans  v.  Simon,  9  Exch.  282). 

Q^  following  were  held  to  be  unconditional  promises  to  pay : — **I  hope  Unconditional 
to  be  in  H.  very  soon,  when  I  trust  everything  wiU  be  arranged  with  promiseB. 
Mrs.  Wr  agro^ble  to  her  wishes"  {Edmonds  y.  Goaier,  15  Beav.  415 ;  see 
Fuller  y.  Medman,  26  Beav.  620).  *'  I  shall  repeat  my  assurance  to  you 
of  tiie  certainty  of  your  being  repaid  your  generous  loan.  Let  matters 
remain  as  they  are  a  short  time  and  all  will  oe  right"  {Collia  v.  Stack,  1 
H.  &  N.  605,  in  which  case  it  was  said  that  the  question  in  these  cases  is, 
whether  the  statement  as  to  the  time  of  payment  is  merely  an  excuse,  or 
the  condition  on  which  payment  is  to  be  made).  **  Show  this  letter  to 
Mrs.  W.,  and  tell  her  the  claim  has  not  been  forgotten  by  me,  and  shall 
be  liquidated  at  the  earliest  opportunity  "  {Wilby  v.  Elgee,  L.  B..  10  0.  P. 
497).  ''  The  old  account  between  us,  which  has  been  standing  over  so 
long,  has  not  escaped  our  memory,  and  as  soon  as  we  can  get  our  affairs 
arranged,  we  will  see  you  are  paid"  {Chasemore  v.  Turner,  L.  R.  10  Q.  B. 
500\  **  If  you  send  me  the  particulars  of  your  account  with  vouchers,  I 
shall  haye  it  examined,  and  cheque  sent  you  for  the  amount  due,  but  you 
must  be  under  some  great  mistake  in  supposing  that  the  amount  due  to  you 
is  anything  like  the  sum  you  now  claim    {Sk^  y.  Lindsay,  2  Ex.  D.  314). 
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In  1834,  A.  gaye  B.  a  -prorsnaaorj  note  payable  on  demand.  Demand 
liaTine  been  made,  but  neither  principal  nor  mtereet  having  been  paid,  in 
1848  A.  wrote  to  B.  a  letter  referring  to  a  promissory  note  for  a  debt 
which  he  acknowledged  and  promised  thereby  to  pay.  It  was  held,  that 
in  the  absence  of  proof  of  the  existence  of  any  other  promissoir  note  to 
which  it  could  relate,  the  letter  of  1848  must  be  taken  to  refer  to  the 
promissory  note,  and  thus  to  take  it  out  of  the  statute  {SpickemellY, 
Hotham,  Kay,  699). 

The  following  is  an  instance  of  a  conditional  promise  to  pay,  the  condi- 
tion having  been  performed.  A  debtor  wrote  to  his  creditor,  "  I  will  pay 
you  as  soon  as  I  get  it  in  my  power :  before  I  cannot."  Held,  that  tmie 
commenced  to  run  when  the  debtor  became  of  ability  to  pay,  and  not 
before  {Hammond  v.  Smithy  33  Beav.  462 ;  see  Water*  v.  Thanetj  2  Q.  B, 
767,  ante,  p.  213 ;   Buccleugh  v.  Eden,  61  L.  T.  360). 

See  also  Archer  v.  Leonard  (15  Ir.  Ch.  E.  267) ;  Leland  v.  Murphy  (16 
Ir.  Ch.  R.  600) ;  Burrows  v.  Baker  (I.  R.  3  Eq.  596);  Fiske  v.  Mitchell  (19 
W.  B.  798). 

An  acknowled^ent,  accompanied  with  what  is  a  contradiction  of  any 
promise  to  pay,  is  not  sufficient  {Linsell  v.  Bonsor,  2  Bing.  N.  0.  241). 
A  mere  acknowledgment,  though  it  may,  under  circumstimces,  amount 
to  a  new  promise,  yet  if  it  does  not  it  is  not  a  sufficient  answer  to  the 
statute  {Fearn  v.  Leune,  6  Bing.  349  ;  Scales  y,  Jacob ,  3  Bing.  638  ;  Ayton 
y.  Bolt,  4  Bing.  105).    And  therefore  a  letter  acknowledging  that  the 

Slaintiff  made  a  demand,  but  not  acknowledging  the  propriety  of  the 
emand,  and  denying  all  liability  on  the  defendant's  part  to  make  the 
payment,  was  held  not  to  raise  an  implication  of  a  promise  to  pay  {Brig^ 
stock  V.  Smith,  1  0.  &  M.  483).  The  following  letters  written  by  debtors 
have  been  held  not  to  be  sufficient  acknowledgments  of  debts  from  which 
a  promise  to  pay  could  be  implied  : — **  I  am  happy  to  say  that  by  that 
time  both  the  principal  and  interest  will  have  been  paid  in  full" 
{Oreen  v.  Humphreys,  26  Ch.  Div.  474).  **A  paper  has  been  received 
purporting  to  be  a  memorandum  of  account  between  you  and  this  com- 
pany, which  is  altogether  incorrect,  omitting  fall  deductions  and  credits, 
which  would  leave  a  balance  considerably  in  their  favour.  The  company 
are  still  willing  to  have  all  accounts  decided  by  arbitration"  {Mitchells 
Claim,  6  Ch.  822).  "I  am  in  hopes  that  I  shall  be  able  to  transfer 
the  mortgage  to  enable  me  to  clear  off  the  whole  that  may  be  standing 
against  me  "  {Smith  y.  Theme,  18  Q.  B.  134).  "  I  give  the  above  acoounte 
to  you,  so  you  must  collect  them  and  pay  yoursdf ,  and  I  will  then  be 
clear"  {BoutJedge  v.  Bamsey,  8  Ad.  &  Ell.  221).  **I  have  been  in  almost 
daily  expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your 
application.  I  will  call  upon  you  (the  plaintiffs  solicitor)  to-morrow  on  the 
matter  "  {Morrell  v.  Frith,  8  C.  &  P.  246).  *'I  am  not  conscious  of  ever 
having  had  this  bill  put  before  me  till  now,  nor  did  I  know  it  was  owing. 
I  am  much  annoyed  that  it  should  have  been  so  long  imsettled  "  {ColJinson 
V.  Margetson,  27  L.  J.  Ex.  305).  "I  must  candidly  tell  vou  once  for  all, 
I  never  shall  be  able  to  pay  you  in  cash,  but  you  may  nave  any  of  the 
goods  we  have  at  the  pantechnicon  by  paying  the  expenses  incurred 
thereon,  as  before  agreed  when  Mr.  1^,  (one  of  the  plaintiffs)  was  in 
town"  {Cawley  v.  Fumell,  12  C.  B.  291).  *'  I  do  not  wish  to  avail  myself 
of  the  Statute  of  Limitations  to  refuse  payment  of  the  debt.  I  have  not 
the  means  of  payment,  and  must  crave  a  continuance  of  your  indulgence. 
In  time  an  augmentation  of  salary  may  enable  me  to  propose  some 
satisfactory  arrangement"  {Backham  v.  Marriott,  2  H.  &  N.  196).  **It 
is  agreed  iJiat  Mr.  H.  in  his  general  account  shall  give  credit  to  Dr.  H. 
for  174Z.,  being  for  bricks  delivered  to  the  trustees  of  Y.  P.  chapel  in 
1834  "  {Hughes  Y,Paramore,  7  D.  M.  &  G.  229).  •*  I  have  no  wish  to  have 
anything  to  do  with  the  lawyers,  much  less  do  I  wish  to  deny  a  just  debt. 
I  cannot,  however,  get  rid  of  the  notion  that  my  account  with  you  was 


746).     **  I  will  not  fail  to  meet  the  plaintiff 
lair  terms,  and  haye  now  a  hopei,  before  perhaps  a  week  from  this  date,  I 
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fihall  haye  it  in  my  power  to  pa^  liiin  at  all  events  a  portion  of  the  debts,       0  Q«o.  4^ 
when  we  shall  settle  about  the  bquidation  of  the  balance  *'  (Hcvrt  y.  Pren"         o.  14. 

dersast,  14  M.  &  W.  745 ;  see  Gardner  y.  M'Mahon,  3  Q.  B.  661 ;  FuUer  

y.  £edman,  26  Beay.  620).    A  letter  in  which  the  defendant  stated  '*  that  Izmtimoes  of 
family  arrangements  haye  been  making  to  enable  him  to  discharge  the  "*?^°\^ 
debt ;  that  funds  haye  been  appointed  for  that  purpose,  of  which  A.  is  ^*^^^^E' 
trustee ;  and  that  the  defendant  has  handed  the  plaintiff's  account  to  A. ;  °^^^' 
and  that  some  time  must  elapse  before  payment,  out  that  the  defendant  is 
authorized  by  A.  to  refer  the  plaintiff  to  lum  for  any  further  information" 
{Whippy  y.  Hillary,  3  B.  &  Ad.  399). 

The  renewal  of  mere  former  promissory  notes  by  a  debtor  cannot  be 
considered  as  a  promise  rendering  a  party  liable  to  pay  original  debts,  all 
that  can  be  inferred  is  that  the  party  intended  to  give  a  fresh  security 
limited  to  the  liability  on  the  new  notes  {Foster  y.  Dawher,  6  Exdi.  839). 
A  deed  of  composition  by  which,  after  reciting  that  the  defendant  was 
indebted  to  the  plaintiff  and  others,  the  former  ossi^ed  his  property  to 
the  plaintiff,  in  trust  to  sell  and  to  pay  all  such  creditors  as  snould  sign 
the  schedule  of  debts  annexed,  but  which  was  neither  signed  by  the  plain- 
tiff nor  specified  the  amount  of  his  debt,  and  had  become  yoid  under  a 
proyiso,  was  held  not  to  be  evidence  of  a  promise,  nor  an  acknowledgment 
in  writing  within  the  stat.  9  Gheo.  4,  c.  14,  for  the  acknowledgment  was 
only  of  some  debt,  but  what,  remained  to  be  made  out  by  parol  evidence 
{Kennett  y.  Milhank,  8  Biug.  38). 

(Commissioners  under  a  town  improvement  act  appointed  a  committee, 
who  made  a  report  with  a  schedule  of  liabilities,  mcludin^  arrears  of 
salary  due  to  a  derk  more  than  six  years.  The  commissioners  made 
an  entry  in  their  minute  book  that  tnev  accepted  the  report.  Held, 
no  sufficient  acknowledgment  of  the  debt  [Bush  v.  Martin,  2  H.  &  G.  311 ; 
H  W.  B.  1078 ;  see  also  Emery  v.  Day,  1  0.  M.  &  R.  245  ;  Loumdesy,  the 
QameU,  <fec.  Co.,  33  L.  J.  Ch.  418 ;  12  W.  B.  573  ;  ante,  p.  219).  In  Wil- 
liams y.  Qriffith  (3  Exch.  335),  letters  were  not  sufficient  to  take  the 
plaintiffs  cl^m,  nor  an  accouut  and  affidavit  sufficient  to  take  the  defen- 
dant's set-off,  out  of  the  statute.  P.,  being  indebted  to  the  executors  of 
C.  in  1,1002.,  to  which  A.  was  beneficially  entitled,  sent  a  letter  to  A.,  as 
follows : — **  I  have  sent  you  a  note  for  the  money  due  to  you,  which  your 
motiier  left  for  you."  Inclosed  in  this  letter  was  a  promissory  note  on 
receipt  stamp  for  1,1002.,  and  42.  per  cent,  interest.  At  the  time  of  this 
letter  and  note  being  sent  the  debt  was  barred  by  the  statute :  it  was  held, 
fhat  there  was  no  sufficient  acknowledgment  by  P.  without  referring  to 
the  note  to  see  what  was  the  promise  made,  and  that  this  could  not  be 
done  for  want  of  a  proper  stamp  {Parmiter  v.  Parmiter,  3  D.  F.  &  J.  461). 
An  admission  of  a  debt  made  to  a  person,  who  at  the  same  time  signed  a 
paper  purporting  to  be  a  discharge  of  the  debt,  is  not  a  sufficient  acknow- 
ledgment though  the  discharge  was  inoperative  in  itself,  and  was  given 
mx)n  a  consideration  which  the  debtor  failed  to  observe  {Ooate  v.  Goate,  1 
]tf.  &  N.  29).  A  debtor  presented  a  petition  for  arrangement  with  his 
creditors  under  7  &  8  Yict.  c.  70,  and  inserted  the  debt  in  the  accoimt  of 
his  debts,  and  his  proposal  was,  that  **  for  the  future  pa3rment  or  com- 
promise of  such  debts  and  engagements,"  he  proposed  to  assign  all  his 
estate  and  effects  to  trustees :  held,  not  to  be  sufficient  acknowledgment 

S Everett  v.  Bobertson,  1  EU.  &  EU.  16).  An  account  stated  between  the 
Lefendant,  a  part  owner  and  ship's  husband,  and  his  co-owners,  in  which 
tiie  items  of  me  plaintiff's  account  for  work  done  and  money  advanced  are 
included  is  not  a  sufficient  acknowledgment  {Nash  v.  Hill,  1  F.  &  F.  198). 
The  drawer  of  a  bill  wrote  to  the  holder,  **  If  in  funds  I  would  immediately 
pay  the  money  and  take  the  bill  out  of  your  hands."  Held  an  insufficient 
acxnowledgment  {BicJiardsonY.  Barry,  29  Beav.  22^.  In  1853,  H.  as  prin- 
cipal and  the  defendant  as  surety  gave  to  the  plaintiff  their  joint  and  several 
note  for  payment  of  2002.  on  demand.  In  1861,  H.  assigned  all  his  pro- 
perty for  the  benefit  of  his  creditors,  and  the  defendant  signed  and  gave 
to  the  plaintiff  the  following  letter :  "  I  hereby  consent  to  your  receiving 
Ihfl  diyidend  under  H.'s  assignment,  and  agree  that  your  so  doing  shall 
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not  prejudice  tout  daim  upon  me  for  the  same  debt."  The  plaintiff  re- 
ceived the  dividend,  and  in  1862  sued  the  defendant  for  the  balance  of  the 
note.  Held  not  a  sufficient  acknowledgment  {Cockn'll  v.  Sparke,  1  H.  & 
C.  699;  11  W.  B.  428).  In  CasHdy  y.  Firman  (I,  E.  1  C.  L.  8),  and 
Crawford  v.  Crawford  (i.  B.  2  Eq.  166)  acknowledgments  were  held  to  be 
insufficient.     See  further  Darb.  &  Bos.  Stat.  Lim.  46 — 53. 

The  following  have  been  held  to  be  conditional  promises,  the  conditions 
of  which  were  not  shown  to  have  been  performed : — **  I  wiU  send  it  as  soon 
as  possible,  send  your  account  next  week  "  {Bethell  v.  Bethdly  34  Ch.  D. 
561) ;  **  I  shall  be  glad  as  soon  as  my  position  becomes  somewhat  better 
to  begin  again  my  instalments"  {Meyerhoffy,  Froehlick^  4  C.  P.  Div. 
63) ;  **  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
can"  {Tanner  v.  Smart,  6  B.  &  C.  602) ;  **  I  shall  be  happy  to  pay  jrou 
both  principal  and  interest  as  soon  as  convenient,  I  shall  pay  no  more  in- 
terest till  we  have  a  fair  settling  "  [Edmunds  v.  Doumes,  2  C.  &  M.  459). 

In  addition  to  written  acknowledgments  a  creditor  may,  for  the  purpose 
of  taking  a  case  out  of  the  statute,  rely  on  the  act  of  part  payment.  No 
other  act  will  suffice  {Emery  v.  Day,  1  C.  M.  &  B.  249).  The  payment  is 
sufficient  even  though  at  the  time  the  debt  is  barred  {Re  Lane,  23  Q.  B.  D. 
74) ;  and  even  if  the  payment  could  be  recovered  back  as  pro  tanto  a 
fraudulent  preference  {lb,) 

In  order  to  take  a  case  out  of  the  statute  by  a  part  payment  it  must 
appear,  in  the  first  place,  that  the  payment  was  made  on  account  of  a 
debt ;  secondly,  that  the  payment  was  made  on  account  of  the  debt  for 
which  the  action  is  brought ;  and  thirdly,  that  the  payment  was  made  of 
part  of  a  greater  debt,  because  the  principle  upon  which  a  part  payment 
takes  a  case  out  of  the  statute  is,  that  it  admits  a  ^eater  debt  to  be  due 
at  time  of  the  payment  ( Tippets  v.  Heane,  1  0.  M.  &  E.  252 ;  see  Wainman 
V.  Kynman,  1  Exch.  B.  118;  Waughy,  Cope,  6  M.  &W.829).  Part  pay- 
ment to  come  within  the  statute  must  be  a  payment  from  which  a  pro- 
mise may  be  inferred  to  pay  the  remainder  {Stamford  Banking  Co,  v. 
Smith,  1892,  1  Q.  B.  769;  Foster  v.  Dawher,  6  Exch.  839).  See  SimsT. 
Brutton  (5  Exch.  802),  where  it  was  said  that  to  take  a  case  out  of  the 
statute  there  must  be  a  payment  qtid  interest,  or  a  part  payment  of  prin- 
cipal, thereby  acknowledging  more  to  be  due.  The  reason  why  the  effect 
of  such  a  payment  is  not  lessened  by  the  act  9  Geo.  4,  c.  14,  is,  that  it  is 
not  a  mere  acknowledgment  by  words,  but  it  is  coupled  with  a  fact  (Waters 
V.  Tompkins,  2  C.  M.  &  B.  726;  see  Morgan  y,  Rowlands,  L.  B.  7  Q.  B.  493). 

Payment  of  interest  upon  a  promissory  note  payable  on  demand  will 
take  the  principal  sum  secured  by  the  note  out  of  the  statute,  although 
there  be  no  independent  evidence  of  any  demand  having  been  made 
{Bamfield  v.  Tupper,  7  Exch.  27 ;  Beally  v.  Greenslude,  2  0.  &  J.  61 ; 
Wyatt  V.  Hodson,  8  Bing.  309).  As  to  whether  a  part  payment  of  princi- 
pal will  take  a  claim  for  interest  out  of  the  statute,  see  Colly er  v.  Jlillcock, 
4  Bing.  313;  Darb.  &  Bos.  Stat.  Lim.  70. 

Payment  into  court  will  not  keep  a  debt  aUve  {Long  v.  Oreville,  3  B.  & 
0. 10;*  Nor  will  payment  of  interest  under  compulsion  of  law  {Morgan  v. 
Rowlands,  L.  B.  7  Q,.  B.  493).  Nor  wiU  the  payment  of  a  dividend  under 
an  insolvency  {Davies  v.  Edwards,  7  Exch.  22),  or  under  an  inspectorship 
deed  {Exp,  Topping,  34  L.  J.  fBank.  44).  The  effect  of  a  payment  may 
be  qualified  by  woi^is  used  at  uie  time,  but  the  jury  must  judge  the  trutn 
of  statements  accompanying  the  admission  of  a  previous  payment  {Baildon 
Y.  Walton,  1  Exch.  617 ;  see  Trentham  v.  Deverill,  3  Bing.  N.  0.  397). 
"Where  payment  was  relied  upon  as  taking  a  debt  out  of  the  statute,  it 
was  for  the  jury  to  judge  whether  such  payments  were  made  in  respect 
of  interest  or  in  respect  of  an  annuity  {Baildon  v.  Walton,  sup,)  As  to 
the  effect  of  payments  by  guardians  of  one  union  to  those  of  another,  see 
Wycombe  Union  v.  Eton  Union  (1  H.  &  N.  687). 

'Where,  several  debts  being  due  of  which  some  are  barred  and  some  not 
barred,  the  debtor  pays  a  sum  without  appropriating  it  to  any  particular 
debt,  such  payment  will  not,  in  the  absence  of  evidence,  be  appropriated 
BO  as  to  revive  the  debts  barred  {Mills  y.  Fowkes,  5  Bing.  N.  G.  455) ;  and 
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Km&Zs,  the  creditor  cannot  himself,  without  the  consent  of  the  debtor,       9  Cfeo.  4, 
appropriate  the  payment  to  the  barred  debt,  so  as  to  entitle  himself  to  sue     o.  14,  ■.  4. 

for  the  balance  of  that  debt  [Nash  v.  Hodgson,  6  D.  M.  &  G.  490 ;   see,  

however,  the  judgment  of  Knight- Bruce ,  L.  J.,  S,  C.)  It  may,  of  course, 
be  shown  that  the  debtor  has  himself  appropriated  the  payment  to  any 
particular  debt  {Gwynn  v.  Owynn,  41  L.  T.  610).  For  the  case  where  a 
payment  is  made  on  balance  of  accoiint,  see  Walker  y.  Butler  (6  E.  &  B. 
506^. 

Tart  payment  of  principal  or  payment  of  interest  on  account  of  a  debt  Proof  of  pay- 
is  not  affected  by  the  9  Qteo,  4,  c.  14,  and  therefore  a  parol  acknowledgment  ment 
of  payment  within  six  years  before  lie  action  brought  will  take  the  case  — by  parol 
out  of  the  statute  {Cleave  v.  Jones,  6  Exch.  573;  20  L.  J.  Exch.  238:  evidence; 
Edwards  v.  Janes,  1  K  &  J.  634 ;   Bevan  v.  Oething,  3  Q.  B.  740).     A 
witness,  who  said  he  settled  all  kinds  of  accounts  for  the  defendant,  ad- 
mitted that  an  account  containing  a  memorandum  of  a  payment  was  in 
his  own  handwriting,  but  could  not  recollect  the  fact  of  payment :  held, 
sufficient  evidence  to  go  to  the  jury,  as  to  the  fact  of  payment  {Trejttham 
T.  Deverill,  3  Bing.  N.  C.  397 ;  see  further,  as  to  parol  evidence  of  part 
payment,  Morley  v.  Finney,  1870,  W.  N.  82).     A  letter  not  in  itself  suffi- 
cient as  a  written  acknowledgment  to  bar  the  statute,  may  be  left,  with 
other  evidence,  to  the  jury  upon  the  question  whether  there  have  been 
payments  or  deliveries  of  goods  in  part  satisfaction  of  the  debt  within  the 
six  years.     It  will  be  a  question  for  the  jury  whether  the  payments  or 
deliveries  of  goods  were  made  and  received  on  account  of  the  particular 
debt  sued  for  {Collinson  v.  Margesson,  27  L.  J.  Ex.  305). 

It  was  enacted  by  9  Geo.  4,  c.  14,  s.  3,  that  no  indorsement  or  memo-  _by  indorse- 
randum  of  any  pa^rment  written  or  made  after  the  Ist  Jan.  1829,  upon  any  ments  on  biUa 
promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  and  notes, 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  9  q^q  4 
proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  the  c.  14  'g.  3. 
statute.     As  t<>  the  law  before  this  act,  see  Briggs  v.  Wilson  (5  D.  M.  & 
G.  12).     The  section  only  applies  to  the  case  when  there  is  nothing  more 
than  an  indorsement  or  memorandum  on  the  note  or  bill  or  other  writing 
which  constitutes  the  contract,  and  does  prevent  payment  being  proved 
by  an  entry  in  an  independent  account  book  {Bradley  v.  James,  13  C.  B. 
822).     See  as  to  admittmg  in  evidence  entries  in  a  deceased's  books,  on 
the  ground  that  they  were  against  interest,  Newhouldy,  Smith  (14  App.  Gas. 
423J. 

To  constitute  a  payment  sufficient  to  take  a  debt  out  of  the  statute  it  is  Modes  in 
not  essential  that  money  should  pass  between  the  parties.    Thus  there  which  pay- 
was  a  sufficient  payment  where  the  creditor  gave  a  receipt  {Maher  v.  ment  can  be 
Maher,  L.  R.  2  Ex.  153J;   and  where  a  debtor  supported  a  creditor's  made, 
child  {Badger  v.  Arch,  10  Exch.  333).    The  dictum  in  Brocklehurst  v.  Jessop 
(7  Sim.  438),  as  to  an  equitable  mortgagee's  receipt  of  rents  being  a  pay- 
ment within  the  proviso  in  9  Geo.  4,  c.  14,  s.  1,  has  been  overruled  {Code- 
hum  V.  Edwards,  18  Ch.  Div.  449).    Anything  received  upon  an  agree- 
ment,   in  reduction  of   a  debt,  is  a  payment  within  9  Geo.  4,   c.   14, 
8.  1,  sufficient  to  take  the  debt  out  of  the  statute  {Hooper  v.  Stephens, 
4  Ad.  &  Ell.  71).    If  the  parties  to  a  bill  of  exchange  agree  that  goods  Payment 
shall  be  supplied  in  part  payment,   and  they  are  supplied  and  taken  ^w  delivery 
accordingly,  that  is  sufficient  part  payment  {Hart  v.  Nash,  2  G.  M.  &  ^f  ^qq^  j 
B.  337);   but   in  order  to  make  a  delivery  of  goods   operative,  there 
must  be  some  evidence  of  an  agreement  that  such  dehvery  shall  be 
deemed   equivalent  to  payment  (CoUam  v.  Partridge,  4   Scott,  N.  R. 
819).    The  stat.  9  Geo.  4,  c.  14,  does  not  apply  to  the  fact  of  an  account  — by  settle- 
stated,  where  there  are  items  on  both  sides ;  but  the  going  through  an  ment  of 
account  with  items  on  both  sides  and  striking  a  balance  converts  the  set-off  aoooimtfl. 
into  payments  {Ashhy  v.  James,  11  M.  &  W.  342 ;   WorthiTigton  v.  Orims- 
diich,  7  Q.  B.  484;  Clark  v.  Alexander,  8  Scott,  N.  B.  165;  Amos  v. 
Smith,  1  H.  &  Colt.  238).     See  Williams  v.  Ghriffiths  (2  C.  M.  &  B.  45), 
Hughes  v.  Paramore  (7  D.  M.  &  G.  229),  and  also  Scholey  v.  Walton 
(12  M.  &  W.  510),  where  the  setting-off  a  sum  of  money  in  an  account 
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effect  as 
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stated  and  settled  was  held  to  be  a  payment  within  the  statute  (See  Stewart 
V.  Connick,  I.  R.  5  C.  L.  662).  The  going  through  an  account  where  there 
are  items  on  one  side  only  does  not  alter  the  situation  of  the  parties  at 
all  or  constitute  a  new  consideration  {Smith  v.  Forty ,  4  0.  &  P.  126; 
Jojies  V.  Byder,  4  M.  &  W.  32  ;  Mills  t.  Fowkes,  6  Bin^.  N.  C.  455). 

Where  a  bill  is  given  in  payment  on  account  of  a  debt  in  such  a  manner  aA 
to  raise  an  implication  of  a  promise  to  pay  the  balance,  this  is  sufficient  paxt 
payment  {Turney  v.  Dodwell,  3  Ell.  &  Bl.  136;  23  L.  J.  Q.  B.  137;  see 
Irving  v.  Veitch,  3  M.  &  W.  90).  A  testator  died  in  1829,  part  of  his  assets 
consisted  of  a  promissory  note  for  100/.  of  five  persons.  All  interest  on  it 
was  paid  down  to  1837,  but  by  whom  did  not  appear.  In  1837,  the 
executor  took  the  note  of  one  of  the  five  for  the  lOOZ.,  and  interest  was 

Eaid  until  1842.  Subsequently  nothing  was  done,  and  the  debt  became 
arred  by  the  statute :  it  was  held,  that  the  second  note  must  be  treated 
as  a  new  security  given  for  payment  of  the  old  debt,  and  the  executor  was 
charged  with  the  100/.  (Sparkes  v.  Bestall,  22  Beav.  587). 

Payment  may  be  made  to  an  agent  of  the  creditor  {Evana  v.  Davies^  4 
Ad.  &  El.  840).  The  payment  of  interest  to  a  cestui  que  trust  was  held  to 
keep  alive  the  right  of  the  trustee  to  maintain  an  action  on  a  promissory 
note  {Megginson  y.  Harper y  2  C.  &  M.  322).  Payment  to  a  husband  of 
interest  on  a  promissory  note  giyen  to  his  wife  bedsore  mamagOi  was  held 
sufficient  payment  {Hart  y.  Stephens,  6  Q.  B.  937). 

Payment  to  a  stranger  is  not  sufficient  {Stamford  Banking  Co.  y.  Smithf 
1892,  1  Q.  B.  765).  Unless  possibly  where  ihe  payment  is  made  to  a 
person  filling  a  representatiye  capacity,  or  who  was  belieyed  to  fill  that 
capacity,  when  the  payment  might  enure  for  the  benefit  of  the  persons  for 
whom  it  was  belieyed  to  be  made  {lb,  769;  Clark  y.  Hooper ,  10  Bing.  480). 

Before  M.  W.  P.  Act,  1882,  it  was  held  that  an  acknowledgment  or  part 
payment  by  a  woman  before  marriage  kept  her  debt  alive,  both  as  against 
nei*self  and  her  after-taken  husband.  But  similar  acts  by  her  after 
marriage  were  of  no  ayail  either  against  herself  or  as  against  her  husband 
(Pittam  y.  Foster y  1  B.  &  0.  248 ;  Neve  y.  HollandSy  18  Q.  B.  262).  The 
M.  W.  P.  Act,  1882,  enables  a  wife  to  keep  aliye  her  liabilities  in  respect 
of  her  serrate  estate  by  an  acknowledgment  or  part  payment,  or  by 
suffering  judgment  to  be  obtained  against  her.  But  such  acts  do  not 
affect  her  husband  {Beck  y.  Pierce,  23  Q.  B.  Diy.  322). 

The  words  of  the  act,  that ''  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoeyer,"  can  neyer  mean  a  payment  made  by  a  stranger, 
and  without  authority,  but  payment  made  by  the  principal  debtor  or  some 
one  acting  by  his  authority  {tinsell  y.  BoneoTy  2  Bing.  N.  0.  245 ;  Homan 
y.  Andrews,  1  Ir.  Ch.  E.  106).  In  Jones  y.  Hughes  (5  Exch.  104),  where 
money  was  adyanced  on  a  promissory  note  signed  by  the  defendant  thus  : 
"I.  H.,  churchwarden,  J.  E.,  overseer,  or  others  for  the  time  being,**  and 
interest  had  been  re^larly  paid  by  the  oyerseerfor  the  time  being,  it  was 
a  question  for  the  jury,  whether  by  the  form  of  the  note  the  defendant 
had  not  constituted  the  parish  officers  for  the  time  being  his  agents  for 
the  payment  of  interest  (See  Bew  y.  Pettet,  1  Ad.  &  E.  196).  Ajb  to  whether 
payments  by  a  company  affect  a  director  who  has  guaranteed  the  com- 
pany's debt,  see  Be  Woolmershausen  (62  L.  T.  541). 

As  to  payments  by  one  of  a  number  of  joint  contractors,  executors,  or 
partners,  see  19  &  20  Vict.  c.  97,  s.  14,  post,  p.  229.  The  case  of  payments 
Dy  one  of  a  number  of  persons  bound  by  seyeral  promises  is  dealt  with  in 
Be  Woolmershausen  (62  Ij.  T.  541). 

Payment  of  interest  on  a  simple  contract  debt  by  a  devisee  for  life  of 
the  debtor's  real  estate  will  keep  the  creditor's  right  of  action  aliye 
against  all  parties  interested  in  sucn  real  estate  in  remainder  {HolUngshead 
y.  Webster,  37  Ch.  D.  651).  It  was  said  in  one  case  that  such  a  payment 
would  operate  to  preyent  time  running  as  regards  the  testator's  real  estate 
only  {Boatuyright  y.  Boatwright,  17  Eq.  74). 

It  was  held  under  47  Geo.  3,  c.  74,  that  a  payment  by  the  executrix  of 
a  trader  would  not  take  a  debt  out  of  the  statute,  so  as  to  enable  the 
creditor  to  claim  payment  out  of  the  real  estate  in  the  hands  of  a  deyisee 
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{hOnam  y.  Bates,  3  Buss.  188;  cmf,  Wilson  v.  Leonard^  3  Beav.  373,       9G«o.4, 
where  a  devisee  was  held  not  bound  by  the  amonnt  of  a  claim  substantiated     e.  14^  ■.  4. 

against  the  executor  in  an  action  at  law  to  whidi  he  was  not  a  party).   ' 

And  it  has  since  been  held  under  3  &  4  Will.  4,  c  104,  l^t  the  payment 
of  interest  on  a  debt  of  the  testator  by  his  executors,  they  being  also 
tmstees  of  his  real  estate  not  subjected  by  tiie  will  to  debts,  did  not 
necessarily  keep  the  debt  alive  as  against  such  real  estate ;  for  although 
the  executors  and  trustees  were  the  same  persons,  they  filled  different 
characters,  and  where  the  payments  were  made  by  them  m  the  character 
of  executors  only,  the  real  estate  was  not  affected  by  it  {Fordham  v. 
Wallisy  10  Hare,  217).  The  demand  of  a  simple  contract  creditor  as 
against  the  real  estate  of  the  testator,  which  would  otherwise  be  barred 
I^  the  statute,  is  not  kept  alive  by  the  effect  of  any  right  to  have  the  assets 
marshalled  (Fordham  v.  Wallis,  sup, ;  see,  however,  Darb.  &  Bos.  Stat 
Lim.  87—90). 

Payment  of  interest  on  a  testator's  simple  contract  debt  made  by  a  party  Where  ezecu- 
filling  the  two  characters  of  beneficial  devisee  and  executor,  will  be  torisbenefi- 
attributed  to  both  characters,  and  not  to  one  only,  for  the  moral  obliga-  cial  devisee, 
tion  does  not  attach  more  to  one  character  than  to  the  other.    But  it  is  Where  execu- 
otherwise  where  the  characters  held  by  the  party  are  entirely  distinct,  as  tor  is  trustee, 
where  he  is  personally  liable  as  debtor,  and  is  answerable  also  in  the 
character  of  trustee  of  another ;  for  he  then  represents  two  persons,  and 
the  question  in  such  a  case  is  by  whom  the  promise  is  made  and  not  what 
is  its  extent  or  effect  {Fordham  v.  WaUxs^  10  Hare,  217 ;  compare  Brown 
V.  Gordon,  16  Beav.  302). 

Payments  having  been  made  to  some  residuary  legatees  by  the  executors,  Effect  in 
it  was  held  that  such  payments  whilst  the  debts  of  the  testator  remained  keeping  aUve 
unpaid  were  a  breach  of  trust,  and  that  the  debts  having  been  kept  alive  right  to  make 
against  the  executors,  the  statute  was  no  bar  to  the  claim  of  the  creditor  legatees 
as  against  the  residuary  legatees  to  the  extent  of  their  interest  in  the  refund, 
residue,  and  they  must  therefore  refund  the  moneys  they  had  received  on 
account  of  the  estate  [Fordham  v.  Wallia,  10  Hare,  217).    A  claim  by  a 
creditor  to  make  legatees  refund  was  held  barred  by  lapse  of  time  and 
acquiescence  {BlaJcey.  Gale,  32  Ch.  Div.  571).   See  further  as  to  the  acknow- 
led^ent  of  a  simple  contract  debt  by  payment,  Whitcomb  v.  Whiting  (1 
Smith,  L.  0.  644,  7th  ed.) ;  and  see  the  cases  quoted  under  3  &  4  WiU.  4, 
c.  27,  8.  40  {ante,  p.  182),  and  3  &  4  Will.  4,  c.  42,  s.  6  {ante,  p.  205). 


19  &  20  VicroKiA,  CAP.  97. — An  Act  to  amend  the  Lam  of  Eng- 
land and  Ireland  affecting  Commerce.  [29th  July,  1856.] 

Limitation  of  Actions  and  Suits, 

9.  All  actions  of  account  or  for  not  accounting,  and  suits  for  19  ft  ao  Viot. 
such  accounts,  as  concern  the  trade  of  merchandize  between     •»  97,  ■.  9. 
merchant  and  merchant  (a),  their  factors  or  servants,  shall  be  Limitation  of 
commenced  and  sued  within  six  years  after  the  cause  of  such  actions  for  ^ 
actions  or  suits,  or  when  such  cause  has  already  arisen  then  ^^ta."^ 
within  six  years  after  the  passing  of  this  act ;  and  no  claim  in 
respect  of  a  matter  which  arose  more  than  six  years  before  the 
commencement  of  such  action  or  suit  shall  be  enforceable  by 
action  or  suit  by  reason  only  of  some  other  matter  of  claim  com- 
prised in  the  same  account  haying  arisen  within  six  years  next 
oefore  the  commencement  of  such  action  or  suit. 

(a)  Ante,  pp.  208,  210. 
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beyond  seas 
or  imprison- 
ment of  a 
creditor  not 
to  be  a  dis- 
ability. 


10.  No  person  or  persons  who  shall  be  entitled  to  any  action 
or  suit  with  respect  to  which  the  period  of  limitation  within 
which  the  same  snail  be  brought  is  fixed  by  the  act  of  the  twenty- 
first  year  of  the  reign  of  E!ing  James  the  First,  chapter  sixteen, 
section  three  (6),  or  by  the  act  of  the  fourth  year  of  the  reign 
of  Queen  Anne,  chapter  sixteen,  section  seventeen,  or  by  the 
act  of  the  fifty-third  year  of  the  reign  of  King  Gheorge  the 
Third,  chapter  one  hundred  and  twenty-seven,  section  five  (c), 
or  by  the  acts  of  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  twenty-seven,  sections  forty,  forty- 
one  and  forty- two  (rf),  and  chapter  forty- two,  section  three  («), 
or  by  the  act  of  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  sec- 
tion twenty  (/),  shall  be  entitled  to  any  time  within  which  to 
commence  and  sue  such  action  or  suit  beyond  the  period  so 
fixed  for  the  same  by  the  enactments  aforesaid,  by  reason  only 
of  such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  such  cause  of  action  or  suit  accrued  beyond  the  seas, 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid  enact- 
ments imprisonment  is  now  a  disability,  by  reason  of  such  person 
or  some  one  or  more  of  such  persons,  being  imprisoned  at  the 
time  of  such  cause  of  action  or  suit  accrued. 


U\  Ante,  p.  202. 
(/)  Ante,  p.  203. 


'h)  Ante,  p.  208. 

[c;  AnU,  p.  186. 

J)  -4  nfe,  pp.  176,  185. 

This  section  was  retrospective,  and  included  causes  of  action  accrued 
before  the  statute  was  passed  {Pardo  v.  Bingham,  4  Ch.  755 ;  see  Comill 
V.  Hudson,  8  El.  &  Bl.  429). 


Period  of 
limitation  to 
run  as  to  joint 
debtors  in  the 
kingdom, 
though  some 
are  beyond 
seas. 


Judgment 
recovered 
against  joint 
debtors  m  the 
kingdom  to 
be  no  bar  to 
proceeding 
against  oSiers 
beyond  seas 
after  their 
return. 


Definition  of 
"beyond 
seas,''  within 
4  &  6  Anne, 
0.  16,  and 
this  aot. 


11.  Where  such  cause  of  action  or  suit  with  respect  to  which 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person 
or  persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled 
to  any  time  within  which  to  commence  and  sue  any  such  action 
or  suit  against  any  one  or  more  of  such  joint  debtors  who  shall 
not  be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of  such 
joint  debtors  was  or  were  at  the  time  such  cause  of  action  ac- 
crued beyond  the  seas ;  and  such  person  or  persons  so  entitled  as 
aforesaid  shall  not  be  barred  from  commencing  and  suing  any 
action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit  ac- 
crued after  his  or  their  return  from  beyond  seas,  by  reason  only 
that  judgment  was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  not  or  were  not  beyond  seas  at 
the  time  aforesaid  (g). 

{g)  Ante,  p.  216. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  paji 
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of  the  dominions  of  her  Majesty,  shall  be  deemed  to  be  be-   ^^  *  ^^  ▼*«*• 
yond  seas  within  the  meaning  of  the  act  of  the  fourth  and  fifth    ••  ^>  *•  ^^- 
years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or  of  this 
actW. 

(h)  See  3  &  4  Will.  4,  c.  27,  s.  19,  ante,  p.  145 ;  3  &  4  Will.  4,  c.  42,  a,  7, 
ante,  p.  207.  This  section  of  tho  act  is  not  retrospective  {Flood  v.  Pat- 
terson, 29  Bear.  295).  A  testator  resided  in  Jersey,  and  died,  haying 
appointed  his  widow,  who  also  lived  there,  the  executrix  of  his  will.  She 
proved  his  will  in  Jersey,  but  not  in  England,  and,  though  she  had  been 
three  weeks  in  England  shortly  after  the  testator's  death,  she  did  not  act 
as  executrix  in  England :  it  was  held,  that  she  was  not  a  person  whom  a 
creditor  of  the  testator  could  sue  in  this  country,  and  that  the  Statute  of 
Limitations  did  not  therefore  run  in  favour  of  her  testator's  estate  (lb.) 

13.  In  reference  to  the  provisions  of  the  acts  of  the  ninth  ProvisLons  of 
year  of  the  reign  of  King  (reorge  the  Fourth,  chapter  fourteen,  ^  ^'  *» 
sections  one  and  eight  (i),  and  the  sixteenth  and  seventeenth  and  8,^d 
years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  16  A  17  Viot. 
and  thirteen,  sections  twenty-four  and  twenty-seven  (A:),  an  ac-  ®'  i^|»  ■••  ^* 
knowledgment  or  promise  made  or  contained  by  or  in  a  writing  tended'to  " 
signed  by  an  agent  of  the  party  chargeable  thereby,  duly  autho-  aoknowledg- 
rized  to  make  such  acknowledgment  or  promise,  shall  have  the  ™«^^^ 
same  effect  as  if  such  writing  had  been  signed  by  such  pcirty  ^^ 
himself. 

(t)  Anie,  pp.  217,  220. 
(k)  Ante,  pp.  218,  220. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  twenty-  Part  payment 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  ^7  ^^  ^- 
section  three  (/),  and  of  the  act  of  the  third  and  fourth  years  of  noTtoprevent 
the  reign  of  King  William  the  Fourth,  chapter  forty-two,  sec-  bar  by  oertam 
tion  three  (w),  and  of  the  act  of  the  sixteenth  and  seventeenth  ^***?*®?,  ®^ 
years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  jj^  fevoiur^of 
and  thirteen,  section  twenty  («),  when  there  shall  be  two  or  another  oon- 
more   co-contractors  or  co-debtors,   whether  bound    or  liable  *™o*or>  *o- 
jointly  only  or  jointly  and  severally,  or  executors,  or  adminis- 
trators of  any  contractor,  no  such  co-contractor  or  co-debtor, 

executor  or  administrator,  shall  lose  the  benefit  of  the  said 
enactments  or  any  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  payment  of  any  principsd,  interest  or  other 
money,  by  any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators. 

(/)  Ante,  p.  208. 

Un)  Ante,  p.  202. 

(w)  AnU,  p.  203. 

Before  this  act,  it  was  held  that  payment  of  interest  by  one  of  the  Old  law  as  to 
makers  of  a  joint  and  several  promissory  note  was  sufficient  to  take  the  payments  by 
case  out  of  the  Statute  of  Limitations  as  against  the  other  maker  ( Whit-  one  of  several 
comb  V.  Whiting,  2  Doug.  652),  although  such  payment  was  made  after  i^^^  ^^' 
the  statute  had  run  {Channell  v.  Ditchburn,  5  M.  &  W.  494 ;  Ooddard  v.  tractors. 
Ingram,  3  Q.  B.  839 ;  see  Atkins  v.  TredgoJd,  2  B.  &  0.  23 ;  Slater  v. 
Lawson,  1  B.  &  Ad.  396 ;  Burleigh  v.  Stott,  8  B.  &  0.  36 ;  Munderston  v. 
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19  ft  20  Viet. 
0.  97,  ■.  14. 


Paynients 
after  death  of 
one  of  several 
joint  con- 
tractors. 

Partners: 
Payments 
after  death  of 
one  of  several. 


Executors. 


BoherUorij  4M.  &E.  140;  see  also  cases  cited  5  M.  &  W.  498,  n.)  Where  a 
debtor,  A.,  gave  as  security  a  note  of  himself  and  another,  B.,  a  payment 
on  behalf  of  B.,  after  the  statute  has  begun  to  run,  was  held  to  reyiye  the 
debt  as  against  A.  {Ex  p.  Woodman^  3  Mont.  &  A.  613). 

The  doctrine  of  Whiicomh  v.  Whiting  was  applied  to  the  case  of  one  o£ 
the  co-contractors  being  a  principal  and  the  other  a  sui*ety  (Perham  v. 
Eaynally  2  Bing.  306 ;  WyaM  y.  Ilodeon,  8  Bing.  309) ;  but  it  was  limited 
to  cases  where  a  joint  liability  existed,  and  was  neyer  applied  where  the 
liability  arose  from  promises  which  were  seyeral  only  {Re  Woolmershausen^ 
62  L.  T.  544),  eyen  where  one  of  the  promisors  was  a  principal  mort- 
gaging real  estate  and  another  a  surety  for  him  T/i.^ 

So  where  a  joint  contract  is  severed  by  the  aeatn  of  one  of  the  con- 
tractors, nothmg  can  be  done  by  his  personal  representatiyes  to  take  the 
debt  out  of  the  statute  as  against  the  survivor  (Slater  t.  Lawson,  1  B.  & 
Ad.  396),  nor  by  the  survivor  so  as  to  afEect  the  deceased  {Atkins  y.  Tred^ 
gold,  2  B.  &  0.  23). 

So  also  payments  of  interest  on  a  partnership  debt  by  surviving 
partners  have  not  the  effect  of  taking  the  debt  out  of  the  statute  as 
against  the  real  or  personal  estate  of  a  deceased  partner  ( Way  v.  Bassett, 
5  Hare,  55  ;  Brown  v.  Gordon,  16  Beay.  302).  See  the  doubts  previously 
expressed  as  to  this.  Winter  v.  Innes  (4  M.  &  Cr.  Ill);  Braithwaite  y. 
Britain  (1  Keen,  221).  Even  where  payments  are  made  by  a  surviving 
partner,  who  is  also  executor  of  the  deceased  partner,  the  presumption 
seems  to  be  that  the  payments  are  made  in  the  character  of  surviving 
partner,  and  not  as  executor  {Thompson  y.  Waithman,  3  Drew.  628). 

Where  all  the  partners  survive,  it  has  been  decided,  since  19  &  20 
Vict.  c.  97,  that  tne  above  section  does  not  apply  to  a  payment  made 
during  the  continuance  of  a  partnership,  by  one  jjartner  on  accoimt  of  a 
debt  due  by  the  firm,  such  a  payment  oeing  considered  as  a  payment  of 
the  firm  itself  {Goodwin  v.  Barton,  42  L.  T.  91 ;  see  Watson  v.  Woodman, 
20  Eq.  730).  But  after  a  dissolution,  part  payment  by  a  continuing 
partner  cannot  be  set  up  against  a  retiring  partner  as  an  answer  to  the 
BtBLtuie  (Watson  Y,  Woodman,  20  Eq.  721). 

For  tne  effect  before  19  &  20  Vict.  c.  97,  of  a  payment  by  one  of  seyeral 
executors  as  regards  his  co-executors,  see  Atkins  v.  Tredgold  (2  B.  &  C. 
23) ;  Scholey  y.  Walton  (12  M.  &  W.  512).  The  effect  since  the  act  of  one 
of  seyeral  executors  paying  interest  on  a  simple  contract  debt  of  his  testa- 
tor is  discussed,  Hollinshed-v*  Webster  (37  Oh.  D.  658). 

Under  the  above  section  (which  was  held  not  retrospective  as  regards 
the  date  of  the  payment,  Jackson  y.  Woolley,  8  E.  &  B.  784),  part  pay- 
ment by  one  of  two  makers  of  a  joint  and  seyeral  promissory  note  did  not 
take  the  case  out  of  the  statute  as  against  the  other  {Cockrill  v.  Sparkes, 
1  H.  &  C.  699).  The  section  does  not  apply  in  the  case  of  payments 
under  37  &  38  Vict.  c.  57,  s.  8,  ante,  p.  198  {Be  Frishy,  Allison  y.  Frishy, 
43  Oh.  Diy.  106).  As  to  the  effect  of  a  mortgagor's  payment  of  interest 
where  by  a  separate  instrument  a  surety  had  guaranteed  the  mortgage 
debt,  see  Re  Powers,  LindsellY,  Phillips  (30  Ch.  Div.  291,  a  separate  bond) ; 
Re  Woolmershausen  (62  L.  T.  541,  a  separate  promissory  note). 


Short  title. 


16.  In  citing  this  act  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Mercantile  Law  Amendment  Act,  1856." 


Extent  of  act.      17.  Nothing  in  this  act  shall  extend  to  Scotland. 


Lmitatum  of  Tine  in  Actions  against  Trustees.  231 

51  k  52  Yi«t. 

V.  Limitation  of  time  in  Acnovs  against  trustees.  •-  ^^» '-  ^- 

51  &  52  Victoria,  cap.  59. — An  Act  to  amend  the  Law  relating 
to  the  Duties^  Powers,  and  Liability  of  Trustees. 

i24th  December,  1888.] 

1. — (1.)  This  art  may  be  cited  as  the  Trustee  Act,  1888.  Short  tiUe, 

(2.)  This  aet  shall  not  extend  to  Scotland.  dSStio"^ 

(3.)  For  the  purposes  of  this  act,  the  expression  "trustee"  ^' 

flluill  be  deemed  to  include  an  executor  or  administrator,  and  a 
trnstee  whose  trust  arises  by  construction  or  implication  of  law, 
as  well  as  an  express  trustee,  but  not  the  official  trustee  of 
charitable  funds. 

(4.)  The  provisions  of  this  act  relating  to  a  trustee  shall 
apply  as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

8. — (1.)  In  any  action  or  other  proceeding  against  a  trustee  or  statate  of 
any  person  claiming  through  him,  except  where  the  claim  is  Limitations 
founded  upon  any  iraud  or  fraudulent  breach  of  trust  to  which  S^^ed  by 
the  trustee  was  party  or  privy,  or  is  to  recover  trust  property,  or  tnutees. 
the  proceeds  thereof  still  refined  by  the  trustee,  or  previously 
received  by  the  trustee  and  converted  to  his  use,  the  following 
provisions  shall  apply : — 
(a.)  All  rights  and  privileges  conferred  by  any  statute  of 
limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed  in 
such  action  or  other  proceeding  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  or  person 
claiming  through  him : 
(b.)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  exist- 
ing statute  of  limitations  applies,  the  trustee  or  person 
claiming  through  him  shall  be  entitled  to  the  benefit 
of  and  be  at  lil^rty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  or  other  proceeding  in  the  like  manner 
and  to  the  like  extent  as  if  the  claim  had  been  against 
him  in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run  against 
a  married  woman  entitled  in  possession  for  her  separate 
use,  whether  with  or  without  a  restraint  upon  anticipa- 
tion, but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall 
be  an  interest  in  possession  (a). 
(2.)  No  beneficiary,  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  bene- 
ficiary than  he  coidd  have  obtained  if  he  had  brought  such 
action  or  other  proceeding  and  this  section  had  been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other  pro- 
<^^ng8  commenced  after  the  first  day  of  January  one  thousand 
eight  hundred  and  ninety,  and  shall  not  deprive  any  executor  or 


232 


Limitation  of  Actions  and  Suits. 


51  ft  62  yict.  administrator  of  any  right  or  defence  to  which  he  is  entitled 
e.  59, 1.  8.    jjj^^QY  any  existing  statute  of  limitations. 

(a)  Sub-sect.  (1)  (b)  was  held  to  bar  an  action  by  a  new  trustee  to  com- 
pel an  old  trustee  to  make  good  loss  from  improper  mvestment  {Be  Bowden, 
Andrew  y.  Cooper,  45  Ch.  D.  444);  and  also  an  action  bv  a  residuary 
legatee  to  recoyer  from  a  trustee  loss  wbicli  had  arisen  m>m  the  non- 
realization  of  the  residue  {Be  Sivaitif  Swain  y.  Britigeman,  1891,  3  Ch.  233). 
Time  would  seem  to  run  from  the  date  of  the  broach  of  trust  rather  than 
the  date  of  the  loss  (See  Be  BowdeUy  45  Ch.  D.  450 ;  SmithY.  Fox^  6  Hare, 
386;  see,  howeyer,  Be  Swain,  1891,  3  Oh.  241). 

As  to  the  exceptions  in  sub-sect.  (1),  see  Moore  y.  Knight  (1891,  1  Ch. 
553).  In  the  last-mentioned  case  it  was  also  laid  down  that  the  principle 
of  the  decision  in  Blair  T.  Bromley  (2  Phil.  354,  post,  p.  233^  is  unaffe<^d 

"    )ye  section.    f^AJtAjt    Ic  rt.r/<>^  UA^UXL^^n^^u^gC^ 

12.— (1.)  This  act  Mallapply  as^well  to^nisls  created  oy 
instrument  executed  before  as  to  trusts  created  after  the  passing 
of  this  act. 


Application 
of  act. 


oi  me  aecision  in  zxat 
by  the  aboye  section,  t 

ajkC^Lajt  htH^^iL0  CfOt4^t^ 


laffe^d 


9 


(2.)  Provided  always,  that  save  as  in  this  Act  expressly  pro- 
vided, nothing  therein  contained  shall  authorize  any  trustee  to 
do  anything  which  he  is  in  express  terms  forbidden  to  do,  or  to 
omit  to  do  anvthinfi:  which  he  is  in  express  terms  directed  to  do, 
by  the  instrument  fr  instruments  oreaLg  the  trust. 


Xiand,  jnoDsy 
charged  on 
land,  &(i. 


Specialty  and 
aunple  con- 
tract debts. 


VI. — Courts  op  equity  and  the  statutes  of  limitation. 

In  the  case  of  suits  in  courts  of  equity  (before  the  Judicature  Acts] 
relating  to  land,  rent-charges,  church  property,  adyowsons,  money  chargea 
on  land  or  rent-charges,  legacies,  and  the  estates  of  intestates,  proyiaions 
in  terms  affecting  such  suite  occurred  in  3  &  4  Will.  4,  c.  27  (sects,  24 — 34, 
40— i3) ;  1  Vict.  c.  28 ;  23  &  24  Vict.  c.  38  (sect.  13).  See  these  sections, 
ante.  Sects.  2—5,  7—9,  14—22  of  3  &  4  Will.  4,  c.  27,  applied  in  terms 
only  to  actions  at  law.  All  the  provisions,  however,  of  37  &  38  Vict.  c.  67 
{ante,  p.  194),  were  so  framed  as  to  apply  in  terms  to  courte  of  equity  as 
well  as  courte  of  law.  In  the  case  of  truste,  proceedings  in  all  courte  are 
also  affected  by  Jud.  Act,  1873,  sect.  25  (2) ;  Trustee  Act,  1888,  sect.  8. 

In  the  case  of  specialty  and  simple  contract  debte  the  statutes  which 
prescribed  the  periods  of  limitetion  for  the  recovery  of  such  debte  did  not 
apply  in  terms  to  courte  of  equity.  But  it  was  said  before  the  Judicature 
Acts  that  in  the  case  of  logtu  demands  those  courte  actod  in  obedience  to 
the  stetutes  {Foley  v.  HiU,  1  Ph.  399).  Since  the  Judicature  Acte,  it  has 
been  said  that  21  Jac.  1,  c.  16,  s.  3,  is  binding  upon  the  High  Court,  and 
applies  to  every  action  properly  described  by  it  {Be  Greaves,  Bray  v. 
Tofield,  18  Ch.  I).  554 ;  see  Gibbe  v.  Guild,  9  Q.  B.  Div.  67 ;  Be  Sharpe, 
Masojiic  Co,  v.  Sharpe,  1892,  1  Ch.  154).  Again,  it  has  been  laid  down 
that  in  the  case  of  a  legal  right  a  court  of  equity  will  not  refuse  relief  on 
the  ground  of  delay  unless  sufficient  to  create  a  statutory  bar  {Be  Maddever, 
Three  Towns*  Co,  v.  Maddever,  27  Ch.  Div.  632 ;  Moore  v.  Marriott,  7  Ch. 
p.  646).  Thus  a  less  delay  did  not  deprive  a  plaintiff  of  his  right  to  an 
injunction  in  aid  of  an  action  of  deceit  {FuUwood  v.  Fullwood,  9  Ch.  D. 
176).  So  also  a  deed  was  set  aside  under  13  Eliz.  c.  5,  ten  years  after  the 
death  of  the  grantor  {Three  Towns*  Co,  y.  Maddever,  sup.)  And  a  spe- 
cialty creditor  recovered  his  debt  more  than  eighteen  years  after  the 
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debtor's  death  {Be  Baker,  Collins  y.  Bhodes,  20  Ch.  Diy.  230).      Mere       Conrta  of 
laches  does  not  deprive  the  creditor  of  his  right  to  sue  an  executor  for     Equity  and 
devastavit  {Be  Birch,  Boe  v.  Birch,  27  Ch.  D.  622).  the  Statatei 

Where  a  remedy  in  equity  corresponds  to  a  remedy  at  law  which  is  ^^  Limitation, 
within  the  statute,  the  court  of  equity  acts  by  analogy  to  the  statute  T~7:      T 
{Knox  V.  Gye,  L.  E.  5  H.  L.  674).    Thus  an  action  agamst  directors  for  ^^^  ^^ 
misrepresentation  in  a  prospectus  was  treated  as  analogous  to  an  action  ^' 

for  deceit,  and  it  was  said  that  no  delay  short  of  the  statutory  period 
would  be  a  bar  (Peek  v.  Quniey,  L.  R.  6  H.  L.  377).  So  an  action  to  set 
aade  a  gift  on  tne  ground  of  undue  influence  {Allcard  v.  Skinner,  36  Ch. 
Div.  186).  The  analogy  of  the  statute  of  21  Jac.  1  was  held  applicable  to 
an  action  to  set  aside  a  forfeiture  of  shares  (Btde  v.  Jewell,  18  Ch.  D.  667), 
and  to  an  action  to  recover  a  debt  out  of  a  married  woman's  separate 
estate  (i2c  Hastings,  HalUit  v.  Hastings,  36  Ch.  Div.  105;  Beck  v.  Fierce, 
23  Q.  B.  Div.  322).  Where  an  action  for  damages  for  breach  of  a  contract 
to  execute  a  mortgage  would  have  been  barred  by  21  Jac.  1,  c.  16,  it  was 
said  that  specific  peiSormanoe  would  not  be  decreed  {Firth  v.  Slingsby,  58 
L.  T.  483). 

Independently  of  the  statute  time  in  equity  may  bar  stale  equitable  Laches  and 
demands  on  the  ground  of  laches  {Harcourt  v.  White,  28  Beav.  303).  See  acquiescence. 
Be  Sharpe,  Masonic  Co,  v.  Sharps,  1892,  1  Ch.  154 ;  and  cases  quoted  lb. 
p.  168).  In  the  case  of  legal  demands,  however,  relief  will  not  oe  refused 
on  the  ground  of  delay  unless  sufficient  to  create  a  statutory  bar  (See 
p.  232).  Acquiescence  will  also,  independently  of  the  statute,  prevent  the 
enforcement  of  demands  in  equity  {Blake  v.  Gale,  32  Ch.  Div.  671 ;  Evans  v. 
Smallcombe,  L.  R.  3  H.  L.  249;  Allcard  v.  Skinner,  36  Ch.  D.  163).  See 
Archbold  v.  Scully,  9  H.  L.  C.  383,  where  laches  and  acquiescence  are 
distinguished ;  and  see  the  cases  quoted  under  3  &  4  Will.  4,  c.  27,  s.  27, 
ante,  p.  166.  Laches  and  acquiescence  will  prevent  the  enforcement  of  a 
daim  even  in  the  case  of  an  express  trust  [Be  Cross,  Harston  v.  Tenison, 
20  Ch.  Div.  121;  Bright  v.  Legertm,  2  D.  F.  &  J.  606;  McDonnell  v. 
White,  11  H.  L.  C.  570). 

In  actions  based  on  concealed  fraud,  time  in  courts  of  equity  always  Fraud, 
ran  from  the  discovery  of  the  fraud  (Booth  v.  Warrington,  4  Bro.  P.  C. 
163 ;  Hovenden  v.  Annesley,  2  Sch.  &  Lef .  607 ;  Bol/e  v.  Gregory,  4  D.  J. 
&  S.  579;  see  Chibbs  v.  Guild,  9  Q.  B.  Div.  70;  Be  Crossley,  Munns  v. 
Bum,  35  Ch.  D.  266).  This  rule  was  applied  where  fraud,  as  regards  a 
client's  money,  was  committed  by  solicitors  in  partnership  and  was  con- 
oecded  by  misrepresentation  {Blair  v.  Bromley,  2  Phil.  354;  Moore  v. 
Knight,  1891, 1  Ch.  647).  In  the  last-mentioned  cases,  the  defendant  had 
not  been  personsdly  concerned  in  the  fraud,  and  had  ceased  to  be  a  partner 
for  more  than  six  years  before  action ;  but  he  was  nevertheless  held  liable 
for  the  fraud  of  his  co-partner,  which  had  been  committed  in  the  ordinary 
course  of  the  partnership  business.  The  result  was  different  when  the 
fraud  was  not  m  the  ordmaiy  course  of  the  partnership  business  {Hughes 
V.  Twisden,  64  L.  T.  670\  In  actions  to  open  accounts,  where  an  item 
complained  of  is  fraudulent,  the  accounts  will  be  opened  altogether ;  but 
where  the  item  is  not  fraudulent,  and  the  accounts  are  of  some  years' 
standing,  the  plaintiff  will  only  have  liberty  to  surcharge  and  falsify 
{Oething  v.  Keighley,  9  Ch.  D.  550 ;  see  All/rey  v.  All/rey,  1  Mac.  &  G-. 
87 ;  Williamson  v.  Barbour,  9  Ch.  D.  529).  Delay  deprives  a  man  of  his 
right  to  rescind  a  contract  on  the  ground  of  fraud,  and  the  delay  counts 
from  the  time  when  by  due  diligence  the  fraud  might  have  been  dis- 
covered {Bedgrave  v.  Hard,  20  Ch.  Div.  13). 

In  the  case  of  mistake  the  same  rule  applies,  and  a  trust  fund  paid  by  Mistake, 
mistake  to  a  stranger  can  be  recovered  within  six  years  from  discovery  of 
the  mistake  {Brookesbank  v.  Smith,  2  Y.  &  C.  Ex.  58).  Where,  however, 
trustees  had  oy  mistake  overpaid  one  cestui  que  trust,  the  statute  was  no 
defence  to  a  suit  by  another  cestui  que  trust,  brought  more  than  six  years 
later,  to  make  the  overpaid  cestui  que  trust  refund  {Harris  v.  Harris,  29 
Beav.  110).  A  release  to  trustees  has  been  set  aside  after  the  lapse  of 
more  than  twenty  years,  it  having  been  executed  under  a  mistake  {Re 
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Court!  of      Oametit  Gaudy  y.  MacatUay,  31  Ch.  Diy.  1).    When  property  has  been 

Equity  and    long  enjoyed  by  a  family  in  certain  sbares  under  a  mistake,  the  court  will 

the  Statutes    presume  a  family  arrangement  {Re  Peat,  7  Eq.  302). 

of  Li]nitatio&.      ^  mortgagee  of  an  ecjuitable  reversionary  interest  in  personal  estate 

--.    .  7  can,  on  the  interest  faUing  into  poasession,  recover  the  fund  from  the 

rewM^ary     trustee  and  pay  himself  in  full,  although  the  debt,  to  secure  which  the 

mteraaiRm       mortgage  was  made,  is  barred  {Re  Hancock,  Hancock  v.  Berrey,  69  L.  T. 

personalty.        1^7 ;  Re  Lake,  63  L.  T.  416 ;  see  Jordan  v.  Young,  1878,  W.  N.  229).    As 

to  the  arrears  of  interest  recoverable  in  such  case,  see  Smith  v.  Hill  (9 

C5h.  D.  143);  Clarksm  v.  Henderson  (14  Ch.  D.  348);  Mellersh  v.  Brown 

(45  Ch.  D.  225). 

Waste.  In  the  case  of  legal  waste  by  a  tenant  for  life,  time  runs  against  the 

remainderman  from  the  cutting  {Seagram  v.  Knight,  2  Ch.  628 ;  Higgin^ 

bottom  V.  Hawkins,  7  Ch.  676 ;  see  Simpson  v.  Simpson,  3  L.  B.  Ir.  314) ; 

and  the  period  of  limitation  is  six  years   (Birch-  Wolfe  v.  Birch,  9  Eq. 

692).    For  the  case  where  a  tenant  for  life  nas  rendered  accounts  for  a 

longer  period,  see  Hojiy  v.  Hony  (1  S.  &  S.  628).    As  to  equitable  waste, 

see  Leeds  v.  Amherst  (2  Phil.  117) ;  Morris  v.  Morris  (6  W.  K.  427),  quoted 

ante,  p.  149. 

Trusts.  In   the  case  of  proceedings   aeainst  trustees  commenced  ctfter  1st 

IVnstee  Act      January,  1890,  regard  must  be  had  to  sects.  1,  8,  find  12  of  the  Trustee 

1888,  B.  8.   '     Act,  1888  {ante,  p.  231). 

The  following  note  as  to  how  far  the  existence  of  a  trust  may  prevent 

any  Statute  of  Limitation  being  set  up,  relates  to  the  law  apart  from 

the  last-mentioned' act. 

Express  Express  trusts  affecting  land  or  rent  were  dealt  with  by  3  &  4  Will.  4, 

trusts.  c.  27,  s.  25  {ante,  p.  150),  and  express  trusts  affecting  money  charged  upon 

land  by  37  &  38  Vict.  c.  57,  s.  10  {ante,  p.  200).    As  to  express  trusts  in 

the  case  of  legacies  payable  out  of  personalty,  see  ante,  p.  181. 

Jnd.  Act,  As  regards  real  and  personal  property  generally,  it  was  enacted  by  the 

1873,  8.  25  (2).  Jud.  Act,  1873,  s.  25  (2),  that  no  claim  of  a  c.  q,  t,  against  his  trustee  for 

any  properlr^  held  on  an  express  trust  or  in  respect  of  any  breach  of  such 

trust,  snould  be  barred  bv  any  Statute  of  lomitations ;  ''a  statutory 

declaration  of  a  law  which  has  always  been  recognized  and  administered 

in  courts  of  equity  "  {Re  Cross,  Harston  v.  Tenison,  20  Ch.  Div.  121).    See 

as  to  this  law,  Beck/ord  v.  Wade  (17  Ves.  97) ;  Townshend  v.  Toumshend  (1 

Bro.  0.  C.  550) ;  Wedderhurn  Y.Wedderbum  (4  M.  &  0.  41) ;  Stone  v.  Stone 

(5  Ch.  74).    So  far  as  regards  money  charged  on  land,  the  last  section 

appears  to  be  subject  to  37  &  38  Vict.  c.  57,  s.  10  {a^ite,  p.  200J. 

In  a  case  affecting  personal  estate  decided  since  the  Jud.  Act,  1873,  it 
was  said  there  might  be  an  express  trust  without  any  actual  expression 
in  words  {Banner  v.  Berridge,  18  Ch.  D.  265 ;  but. see  Sajids  v.  Thompson, 
22  Ch.  D.  617).  The  Erst  mortgagee  of  a  ship  having  sold,  it  was  held 
that  there  was  no  express  trust  of  the  proceeds ;  that  in  the  cose  of  an 
ascertained  surplus,  the  first  mortgagee  might  be  constructively  trustee 
of  the  surplus ;  but  that  after  six  years,  evidence  could  not  be  adduced  to 
prove  a  surplus  {Banner  v.  Berridge,  sup»)  See  also  the  cases  as  to  express 
trust  within  3&  4  Will.  4,  c.  27,  s.  25,  ante,  p.  150. 

Where  an  express  trust  for  the  payment  of  a  debt  was  for  the  benefit  of 
the  debtor  only,  it  did  not  prevent  time  running  against  the  creditor  {Hen- 
ri^[U€S  V.  Bensusan,  20  W.  K,  350). 

where  a  breach  of  an  express  trust  relating  to  personal  estate  had  been 
committed,  it  was  said  that  a  c.  q,  t,  might  by  his  conduct  raise  a  pre- 
sumption of  abandonment  of  his  right  of  action  whicJi  would  bar  subse- 
quent proceedings  {Re  Cross,  Harston  v.  Tenison,  20  Ch.  Div.  122).  So  if 
tiiere  had  been  a  direct  and  independent  dealing  between  the  trustee  and 
c.  q,  t,  after  the  relation  had  terminated  {Wedderhurn  v.  Wedderburfi,  2 
Keen,  749). 
Enf orcinff  A  claim  arising  from  a  breach  of  trust  is,  generally  speaking,  considered 

breach  of  as  a  simple  contract  debt  {Holland  v.  Holland,  4  Ch.  449).     But  it  was 

trust  against    held  that  the  analogy  of  the  statute  21  Jac.  1,  c.  16,  could  not,  in  answer 

estate  of  to  a  claim  founded  on  a  breach  of  trust,  be  set  up,  eitiier  by  the  ezeontor 

deceased 

trustee. 
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UMtOebcCnk  y.  Goodufin,  6  Eq.  545 ;   CremoeU  y.  Dtwell,  4  GifP.   460 ;       Conrti  of 
Woodhome  v.  Woodhouse,  8  Eq.  514 ;  Smith  y.  Cork,  Ac,  B.  Co,,  I.  B.  5     Sqnity  Mid 
Eq.  63;  Carroll  y, Margrave,  lb.  548),  or  by  his  heir  (Gillard  v.  Laivrenson,    tke  Statutei 
57  L.  T.  364).  of  limiUtloii. 

The  relation  of  lapse  of  time  to  constructiye  trusts  has  also  been  con-  Z  7~Z 
sidered  by  conrts  of  equity,  where  it  has  been  held  that  no  lapse  of  time  ^J?"**^^® 
win  bar  uie  right  to  an  account  of  moneys  received  by  a  person  standing 
in  a  fiduciary  position  {Teed  v.  Beere,  7  W.  E.  394 ;  Jame^  y.  Holmes,  10 
W.  B.  643;  Burdick  y.  Qarrick,  5  Ch.  233).  Managers  of  an  annuity 
fund  were  held  trustees  for  the  members  so  as  to  prevent  time  running 
(Edwards  y.  Warden,  1  App.  Gas.  281).  And  the  defence  of  the  statute 
has  been  unsuccessfully  raised  by  the  following  persons  who  were  held  to 
be  trustees :  a  receiver  appointed  by  the  court  \8eagram  v.  Tuck,  18  Ch. 
D.  296) ;  a  director  who  had  paid  dividends  out  of  capital  {FlitcrofVs  cfue, 
21  Ch.  Div.  519 ;  Be  Oxford  Society,  35  Ch.  D.  509 ;  Be  Sharpe,  Masonic 
Co.  y.  Sharpe,  1892,  1  Ch.  154;  compare  the  case  of  an  action  to  recover 
a  bribe  received  by  a  director,  Metrop,  Bank  v.  Ueiron,  5  Ex.  Div.  319) ; 
a  person  who  borrowed  trust  money  with  notice  of  the  trust  {Ernest  v. 
CroysdUl,  2  D.  F.  &  J.  198;  see  Butler  y.  Garter,  5  Eq.  276;  CoxwdlY. 
Franklinski,  12  W.  E.  1072) ;  a  solicitor  receiving  money  under  the  cir- 
cumstances of  the  case  {Be  Bell,  Lake  v.  Bell,  34  Ch.  D.  462;  see  Booby  y. 
Watson,  39  Ch.  D.  178).  Accounting  parties  were  hold  not  to  be  trustees 
of  money  received  by  them  {Phillips  v.  Homfray,  44  Ch.  D.  694 ;  see 
Lister  v.  Stubbs,  45  Ch.  1). 

Where  there  was  no  trust,  except  such  as  was  created  by  the  decree  of 
the  court  on  setting  aside  the  transaction,  time  ran  from  the  discovery  of 
circumstances  which  constituted  the  right  to  relief  (C/anrtcarcfe  v.  Htnniny, 
30  Beav.  175,  a  purchase  by  a  solicitor  from  his  client).  The  rules  of 
ec^uity  as  to  such  a  purchase,  and  the  operation  of  lapse  of  time  upon  the 
right  to  relief  in  such  a  case,  were  considered  in  Oresley  v,  Mousley  (4  De 
G.  &  J.  78).  In  one  case  the  purchase  of  trust  property  by  trustees  for 
their  own  benefit  was  set  aside,  after  a  considerable  lapse  of  time  and 
several  assignments  {A.  O.  v.  Dudley,  Coop.  C.  C.  146).  But  in  another 
cajse,  a  bill  io  set  aside  a  purchase  by  a  trustee  for  himself  and  his  chil- 
dren was  dismissed,  merely  on  the  ground  of  the  lapse  of  eighteen  years 
{Gregory  y.  Gregory,  Coop.  C.  C.  201 ;  see  Champion  v.  Bigby,  1  E.  &  M. 
539 ;  Posilethwaite  v.  Bickman,  60  L.  T.  514). 

See  further  the  decisions  as  to  the  effect  of  lapse  of  time  in  the  case  of 
constructive  trusts  of  land,  ante,  p.  150.  Constructive  trusts  are  within 
the  Trustee  Act,  1888,  s.  8  (See  sect.  1  of  that  act\ 

A  devise  of  real  estate  in  trust  for  payment  oi  debts  will  not  revive  a  Devise  in 
debt  barred  at  the  time  of  the  testator's  death  {Burke  v.  Jones,  2  Yes.  &  B.  trust  to  pay 
275) ;  but  as  to  debts  not  then  barred,  it  seems  that  since  37  &  38  Vict,  debts, 
c.  57,  such  a  devise,  or  a  charge  of  debts  on  real  estate,  will  keep  them 
alive  for  twelve  years,  but  no  longer  {Be  Stephens,  Warburton  v.  Stephens, 
43  Ch.  D.  39 ;  Feamside  y.  Flint,  22  Ch.  D.  582 ;  see  PiggoU  v.  Jefferson, 
12  Sim.  26).    And  as  to  the  law  before  the  last-mentioned  act,  see  Hughes 
v.  Wyniie  (T.  &  B.  307);  Hargreaves  v.  Michell  (6  Mad.  326).    Seethe  note 
to  3  &  4  Will.  4,  c.  27,  s.  40,  ante,  pp.  180—182. 

Where,  however,  a  testator  devised  real  estate  on  trust  for  payment  of 
his  debts,  and  had  in  fact  no  real  estate  at  his  death,  the  devise  had  no 
effect  on  the  running  of  time  {Ex  p.  Hepburn,  14  Q.  B.  D.  394) ;  and 
the  case  was  the  same  where  debts  were  cnar^ed  on  property  whidi  was 
described  in  the  wiU  as  real  estate,  but  was  in  fact  personalty  {Scott  v. 
Jones,  4  CI.  &  F.  382).  A  trust  for  payment  of  a  testator's  debts  out  of 
his  personal  estate  does  not  stop  the  running  of  time  {Ex  p.  Hepburn,  sup,; 
Scott  V.  Jones,  sup,;  Freake  y.  Crane/eldt,  3  M.  &  C.  499;  see  Cadbury  v. 
Smitht  9  Eq.  42).  For  the  case  where  real  and  personal  estate  are  blended 
in  one  gift  to  executors,  see  Be  Stephens,  Warburton  y.  Stephens  (43  Ch.  D. 
45).  A  testator  may,  however,  by  express  directions  in  his  will,  revive 
deots  which  have  been  barred  ( Williamson  y.  Nayler,  3  Y.  &  C.  Ex.  208 ; 
Philips  y.  Philips,  3  Ha.  281).    When  a  man  makes  a  provision  for  his 
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Conrti  of      debts,  he  makes  a  provision  for  those  which  are  not  barred,  that  is  to  say, 

Sqnity  and     for  those  which  in  law  are  deemed  debts.    But  if  a  man  chooses  yolun- 

the  SUtntei    tarily  to  make  a  provision  for  his  father's  debts  to  which  he  was  not 

of  Limitation,  liable,  the  statute  has  no  operation  with  respect  to  such  debts  [O'Connor  v. 

Haslam,  5  H.  L.  C.  181). 
Liability  of  Where  a  debt  is  not  barred  as  between  a  creditor  and  his  deceased 

executor  and  debtor's  estate,  the  executor  may,  in  a  creditor's  administration  action,  be 
legatee  to  made  personally  liable  to  the  extent  of  personal  assets  which  he  has  lost 
creditors.  or  parted  with,  even  though  he  did  so  more  than  six  years  before  action 

brought  {Re  Baker^   CoUhis  v.   Bodes,  20   Ch.   Div.   230;    Be  Marsden, 
Bov}den  v.  Layland,  26  Ch.  D.  783 ;  see  as  regards  real  assets  claimed 
from  a  devisee.  Be  Ilyatty  Bowles  v.  Hyatt,  38  Ch.  D,  609).    And  where 
the  executor  has  parted  with  assets  to  a  legatee,  the  legatee  may  be  made 
to  refund  (Fordham  v.    WaJlis,  10  Hare,   217).     But  the  conduct  or 
acquiescence  of  the  creditor  may  bar  his  right  against  the  legatee  {Blake 
y.  Gale,  32  Ch.  Div.  571) ;  and  it  would  seem  also  against  the  executors 
(^e  Birch,  Boe  v.  Birch,  27  Ch.  D.  627;   see  Be  Marsden,  sup,)    The 
above  liability  of  the  executor  seems  to  have  been  sometimes  placed  on 
the  ground  of  trust  {Be  Marsden,  26  Ch.  D.  789 ;  Fordham  v.   Wallis,  10 
Hare,  226;  see,  however.  Be  Hyatt,  38  Ch.  D.  617).     As  to  pleading  the 
statute  in  an  action  on  a  devastavit,  see  ante,  p.  211. 
Adininistra-         In  administration  suits  legal  demands  are  decided  by  courts  of  equity 
tion  aotioDs.      entirely  on  legal  grounds  {Fuller  v.  Bedman,  26  Beav.  619).     An  acknow- 
ledgment by  an  executor  after  an  administration  decree  will  not  revive  a 
Who  may  set    debt  already  barred  {Philips  v.  Beale,  32  Beav.  26).     If  a  decree  has  been 
tip  statute.        obtained,  the  statute  may  be  set  up  in  the  proceedings  uader  the  decree, 
by  one  creditor  against  another  {Fuller  v.  Bedman^  26  Beav.  614),  and  by 
a  residuary  legatee  or  other  party  interested  in  the  estate  against  a  credi- 
tor {Moodie  v.  Bannister,  4  Drew.  432 ;  Shewen  v.  Vanderhorst,  I  Buss.  & 
M.  347 ;  Beeching  v.  Morj>hew,  8  Hare,  129).    A  residuary  legatee  was 
entitled  to   insist  on   tms  right  where  there   vras   no  admmistration 
r.  judgment,  but  the  executors  had  issued  a  summons  under  B.  S.  C., 

•  ^  Ord.  55,  to  determine  whether  a  defendant  was  a  creditor  of  the  estate 

^.  J"  ^^  ^(f  {Be  Wenham,  Hunt  v.  Wenham,  i802|  Wi  ^.  101)>!'  The  statute,  however, 

'  /  cannot  be  set  up  against  the  plaintifP  whose  debt  is  the  foundation  of  tJie 

decree  {Adams  v.   Waller,  14  W.  B.  789  ;  Ftdler  v.  Bedman,  sup, ;  see  Be 

Baker,  NicJiolls  v.  Baker,  44  Ch.  Div.  262).     As  to  this  question  in  the 

administration  of  real  estate,  see  Briggs  v.  Wilson  {b  D.  M.  &  G.  21).   A 

residuary  legatee  has  been  held  to  be  precluded  oy  his  own  acts  from 

setting  up  the  statute  as  against  a  pecuniary  legatee  {Browse  v.  Spurgin, 

5  Eq.  99).     The  court  is  not  bound  to  set  up  the  statute  on  behalf  of 

absent  parties  {Alston  v.  TroUope,  2  Eq.  205).    As  to  proof  in  an  English 

action  by  a  creditor  who  had  attached  French  assets  as  security  for  two 

debts,  one  of  which  was  barred  in  England  but  not  in  France,  see  Be 

Bowes,  Strathmorey,  Vane  (^1889,  W.  N.  53). 

Executor  may      Executors  in  administration  actions  are  not  bound  to  plead  the  statute 

P*y*^^J^*5>^  {Exp,  Dewdney,loYe8A9S',  NorionY.Frecker,lAtk.  526;  CastletonY.Fan- 

debts  barred,     ^j^^^^  -pj^  q1^  IqO  ;  jie  Baker,  Nicholls  v.  Baker,  44  Ch.  Div.  272.    See  Be 

Wenham,  sup.)  Where  judgment  has  been  recovered  against  executors 
for  a  debt  due  from  their  testator,  which  they  paid,  the  executors  are 
entitled  to  be  allowed  such  payment,  althougn  the  statute  might  have 
been  set  up  {Hunter  v.  Baxter,  3  Giff.  214).  An  executor  may  pay  debts 
due  from  the  testator  to  a  stranger,  although  barred  in  testator's  lifetime 
{Stahlschmidt  v.  Lett,  1  Sm.  &  Giff.  415),  and  may  retain  his  own  debt 
tmder  the  same  circumstances  {Hill  v.  Walker,  4:K,&  J.  166 ;  Beswick  v. 
Orpen,  16  Ch.  D.  207;  see  Coombs  y.  Coombs,  L.  B.  1  P.  &M.  288 ;  Morleyy, 
Saunders,  8  Eq.  599).  The  case  of  the  Statute  of  limitations,  however,  is 
an  exception  to  the  general  rule  as  to  an  executor's  duty  which  will  not 
be  extended ;  and  an  executor  cannot  either  pay  or  retain  a  debt  which 
cannot  be  enforced  by  reason  of  the  Statute  of  Frauds  {Field  v.  White,  29 
Ch.  Div.  358).  To  satisfy  a  debt  duo  from  legatee  to  testator,  but  statute 
barred  at  his  death,  an  executor  may  retain  a  pecuniary  legacy  {Courte- 
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nay  y.  WiUiamSy  3  Hare,  539 ;  Coate&  y.  CoaUs^  33  Beay.  249),  or  a  share      .Ooiirts  of 

of  residue  {Akerman  y.  Akerman,  1891,  3  Ch.  212);  but  not  a  specific     Sqnityaad 

legacy  (76.)    An  administrator  may  similarly  retain  the  share  of  a  next    the  Statutes 

of  kin  ( WhUe  y.  Cordwdl,  20  Eq.  644).     Directions  in  wills  that  debts  of  lamiUtioB. 

due  from  beneficiaries  are  to  be  deducted  from  shares  bequeathed  to  them, 

have  been  held  to  include  debts  barred  hy  the  statute  {Rose  y.  Gould,  15 

Beav.  189;  FooU  y.  Poole,  7  Ch.  17).     Where  one  of  several  executors 

owed  the  testator  300Z.,  and  the  other  executors  proved  at  once,  but  the 

debtor  did  not  prove  for  more  than  six  years,  he  could  not  then  set  up 

the  statute,  the  act  of  proving  having  relation  to  the  testator's  deatn 

{Ingle  v.  Richards,  28  Beay.  366J. 

Lapse  of  time  will  not  of  itself  bar  an  executor  of  an  executor  of  his 
rijght  to  have  an  account  of  the  ori^al  testator's  estate  taken,  with  a 
view  to  ascertain  such  executor's  liabilities  as  an  accounting  party  {Smith 
y.  Orarady,  L.  R.  3  P.  C.  311). 

With  regard  to  the  effect  of  iudgment  in  administration  actions,  it  has  Judgment  in 
been  held  that  judgment  in  such  an  action  commenced  by  a  legatee,  and  adminiBtra- 
which  contained  the  usual  direction  for  payment  of  debts,  operated  in  tion  action, 
favour  of  such  creditors  of  the  testator  as  could  then  substantiate  their 
claims,  so  as  to  prevent  time  running  {Finch  y.  Finch,  35  L.  T.  235,  where 
the  judgment  was  within  the  statutory  period  from  the  incurrine^  of  the 
debt ;  Me  Crossley,  Munns  v.  Bum,  35  Ch.  Div.  266).     Compare  the  effect 
of  a  winding  up  order  {Re  General  Rolling  Stock  Co,,  7  Ch.  646).    An  ad- 
ministration judgment  also  operates  in  favour  of  the  estate  in  regard  to  a 
set-off  against  a  creditor's  demand  {Re  Ballard,  Lovell  v.  Forester,  1890, 
W.  N.  64). 

The  existence  of  a  creditor's  administration  suit  was  held  not  to  prevent  Pendency  of 
the  barring  of  a  debt  in  respect  of  which  no  claim  was  made  under  the  adminiatra- 
decree  {Tatam  y.    Williams,   3  Hare,   347).     And  where  a  judgment  tion  action, 
creditor  had  allowed  twenty  years  to  elapse  without  taking  steps  to  BerringUmy, 
recover  his  debt,  and  then  ascertained  that  during  the  twenty  years  a  suit  Evans, 
had  been  instituted  for  the  benefit  of  the  specialty  creditors  of  his  debtor, 
and  that  under  a  decree  in  the  suit  they  had  received  part  payment  of 
their  debts,  and  that  there  was  money  in  court  available  for  payment  of 
the  remainder,  he  was  not  allowed  to  prove  his  ^^t{Berrington  v.  Evans, 
1  Y.  &  Coll.  484 ;  see  also  (^ Kelly  y.  Bodkin,  3  Ir.  Eq.  E.  390 ;  Hutchins 
v.  O' Sullivan,  11  Ir.  Eq.  E.  443). 

Before  3  &  4  Will.  4,  c.  27,  it  was  held  that  although  a  creditor's  StemdaU  v. 
demand  was  in  strictness  barred  by  the  rule  of  equity  and  by  analogy  to  Sankinson, 
the  old  statute,  yet  that  rule  would  not  be  applied  a^nst  him  if  he  had 
delayed  his  suit,  relying  on  the  prosecution  of  an  existing  suit  by  another 
creditor  on  behalf  of  himself  and  other  creditors  {Sterndale  y.  Uankinson, 
1  Sim.  393 ;  followed  in  Brown  v.  Lynch,  4  Ir.  Eq.  E.  316 ;  Carroll  y. 
Darcy,  10  Ir.  Eq.  E.  321 ;  and  approved  by  Lord  St,  Leonards  in  Berming- 
ham  v.  Burke,  2  J.  &  Lat.  714;  E.  P.  Stat.  126;  and  see  Foster  v. 
Madeenzie,  17  Beav.  414 ;  Finch  v.  Finch,  35  L.  T.  235).  Since  the 
Judicature  Acts,  however,  the  reasons  on  which  Sterndale  v.  Uankinson 
was  founded  no  longer  apply  {Re  Greaves,  Bray  v.  Tofield,  18  Ch.  D.  551 ; 
where  the  action  was  commenced  within  the  statutory  period  from  the 
incurring  of  the  debt,  but  the  judgment  was  made  after  the  expiration  of 
that  period). 

The  institution  of  a  suit  to  execute  the  trusts  of  a  will  did  not  preserve  Pendency  of 
the  rights  of  the  heir  who  claimed  adversely  to  the  will  {Simmons  v.  actions. 
Rudall,  1  Sim.  N.  S.  115).  The  right  of  a  vendor  to  enforce  nis  lien  was 
not  preserved  by  the  existence  of  a  suit  by  the  creditors  of  the  devisor  of 
the  estate,  under  whose  will  the  sale  took  place,  to  administer  Ids  estate ; 
nor  by  suits  hj  the  residuary  devisees  and  legatees  of  the  purchaser,  for 
the  aduninistration  of  his  estate  {To/ty.  Stephenson,  7  Hare,  1).  A  mort- 
gagee's suit  for  foreclosure  and  sale  instituted  during  the  debtor's  life,  did 
not  prevent  time  running  against  a  judgment  creditor  of  that  debtor 
(Bennett  v.  Bernard,  12  Ir.  Eq.  E.  229).  Where  an  equitable  incumbrancer 
nles  a  bill  to  assert  his  claim,  ne  may  be  assisted  by  the  fact  that  there  is 
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a  fund  in  comt  the  rights  in  which  have  not  been  ascertained  (Zanixw^ 
V.  EvorSf  10  Beav.  154).  For  the  case  where  a  creditor  or  incumbrancer  is 
made  a  defendant  to  the  suit,  see  Watson  y.  Birch  (15  Sim.  523),  and 
Humhh  V.  Humhh  (24  Beav.  536). 

As  to  the  application  of  the  Statutes  of  Limitation  to  an  order  to  carry 
on  proceedings  made  before  judgment,  see  Ferry  v.  Jenkins  (1  M.  &  Cr. 
118,  121);  Bland  v.  Davison  (21  Beav.  312);  and  after  judgment,  see 
Alsop  V.  Bell  (24  Beav.  451);  Parkinson  v.  Lucas  {2S  Beav.  627, 630) ;  see 
also  Bampton  v.  Birchall  (11  Beav.  38 ;  1  Phil.  568 ;  5  Beav.  67).  Where 
a  defendant  was  out  of  the  jurisdiction  and  a  bill  prayed  process  against 
him  when  he  should  come  within  it,  the  operation  of  the  statute  was  sus* 
pended  though  he  had  neither  been  served  nor  appeared  {ffele  v.  Bexley^ 
20  Beav.  127). 

As  to  the  effect  of  the  appointment  of  a  receiver,  see  the  cases  quoted 
awte,  pp.  148,  149. 

The  sending  in  a  claim  in  answer  to  an  executor's  advertisement  is  not 
such  a  proceeding  as  wiU  prevent  time  running  against  a  debt  [Re  Stephens, 
Warhurton  v.  Stephens,  43  Ch.  D.  44). 

Where  a  creditor  cannot  recover  by  reason  of  the  lunacy  of  the  debtor, 
time  wiU  not  run  [Stedrnan  v.  Hart,  feay,  607).  But  where  an  executor 
was  foimd  limatic  after  time  has  commencea  to  run  against  a  legatee, 
time  ran  during  the  lunacy  [Boldtro  v.  Hatpin,  19  W.  B.  320).  Proceed- 
ings in  limacy  were  held  not  to  exclude  the  operation  of  the  statute  on  a 
promissory  note  (Roch  v.  Cooke,  1  De  G.  &  Sm.  675).  A  petition  in  lunacy, 
after  Hie  death  oi  the  lunatic,  by  his  committee,  and  a  reference,  followed 
by  a  report  that  a  sum  of  money  had  been  expended  by  the  committee  in 
the  maintenance  of  the  lunatic,  will  not  take  the  claim  of  the  committee 
out  of  the  statute,  as  against  the  heir-at-law,  who  was  not  a  party  ( Wil- 
kinson V.  Wilkinson,  9  Hare,  204).  Where  funds  in  the  hands  of  a  lunatic 
executrix  were  under  an  order  transferred  to  the  credit  of  the  lunacy  to 
an  account  in  the  names  of  herself  and  other  persons  interested,  and  the 
income  was  paid  to  her,  the  order  preserved  the  right  of  the  parties  inte- 
rested, but  arrears  of  income  could  only  be  recovered  for  six  years  {Re 
Walker,  7  Oh.  120).  An  order  for  repayment  to  executors  of  advances  made 
by  their  testator  for  maintenance  of  a  lady  found  lunatic  after  his  deatii 
was  limited  to  six  years  before  the  death  {Re  Weaver,  21  Ch.  Div.  615). 
Ghiardians  could  only  recover  six  years*  arrears  in  respect  of  the  main- 
tenance of  a  pauper  lunatic  {Re  Newhegin,  Eggleton  v.  Netvbegin,  36  Ch, 
D.  477). 

See  as  to  the  relief  granted  by  courts  of  equi^  where  time  had  ran 
pending  an  injunction,  Broivn  v.  Newall  (2  M.  &  C&.  572) ;  Anon.  (2  Cas. 
Oh.  217) ;  Fyson  v.  Pole  (3  Y.  &  0. 273);  Morgan  v.  Morgan  (2  Dick.  643^; 
Grant  v.  Grant  (3  Sim.  364  ;  3  Euss.  607) ;  Duval  y,  Terry  (Show.  P.  0. 
15) ;  G'Donel  v.  Browne  (1  Ball  &  B.  262) :  or  pending  improper  litigation, 
Pultney  v.  Warren  (6  Ves.  73) ;  East  India  Co.  v.  Campion  (11  Blign.  158, 
186, 187) ;  FumiwU  v.  BoyU  (4  Euss.  142) ;  Sirdefidd  v.  Price  (2  Y.  &  0. 73). 


GENEEAL  LIMITATION  OF  ACTIONS  UNDEE  LOCAL  AND 

PEESONAL  ACTS. 

The  stat.  5  &  6  Yict.  c.  97,  after  reciting  that  divers  acts,  commonlv  called 
public,  local  and  personal,  or  local  and  personal  acts,  and  divers  other  acts 
of  a  local  and  personal  nature,  contain  clauses  limiting  the  time  within 
which  actions  may  be  brought  for  any  thing  done  in  pursuance  of  the  said 
acts  respectively,  and  that  tne  periods  of  such  limitations  vary  very  much, 
and  it  is  expedient  that  there  should  be  one  period  of  limitation  onljr, 
enacts,  '*That  from  and  after  the  10th  August,  1842,  the  period  within 
which  any  action  may  be  brought  for  any  thing  done  under  the  authority  or 
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in  pnisoanoe  of  any  sudi  act  or  acts  shall  be  two  years ;  or  in  case  of  con- 
tinuing damage,  then  within  one  year  after  such  damage  shall  have  ceased ; 
and  that  so  much  of  any  clause,  provision  or  enactment  by  which  any  other 
time  or  period  of  limitation  is  appointed  or  enacted,  shall  be,  and  the  same 
is  hereby  repealed."  But  this  act  does  not  extend  to  actions  brou^t  before 
the  Dasaing  of  it  (See  Moore  y.  Shepherd^  10  Exch.  42^,  as  to  the  Kamsgate 


Haroour  Act).  On  the  8th  May,  1801 ,  there  was  a  resolution  of  the  House 
of  Commons,  screed  to  by  the  House  of  Lords,  that  the  general  statutes, 
and  the  '^public,  local  and  personal,"  in  each  session  should  be  classed  in 
separate  Tolumes  {RicJuirds  y.  Easto,  15  M.  &W.  251).  The  Metropolitan 
Police  Acts,  10  Geo.  4,  c.  44,  2  &  3  Vict.  c.  47,  and  3  &  4  Vict.  c.  84,  are 
not  local  and  personal  within  the  meaning  of  the  stat.  5  &  6  Vict.  c.  97 ; 
and  therefore  the  times  limited  by  the  former  statutes  respectively  for  the 
bringing  of  actions  against  justices  of  a  metropolitan  district  are  not  altered 
by  the  kst  act  {BameU  v.  Cox,  9  Q.  B.  617).  See  further  Darb.  &  Bos. 
Stat.  lim.  464—470. 
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ABOLITION  OF  FINES  AND  REC0VEEIE8. 

3  &  4  WlLLUM  IV.  CAP.  74. 

An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance.'* 

[28th  August,  1833.] 


I.  Interpretation  clause ^  «.  1. 
II.  Fines  and  recoveries  abolished,  ss,  2,  3. 
m.  The  tenure  of  ancient  demesne,  ss,  4—6. 
IV.  The  amendment  of  fines  and  recoveries,  and  the  rendering  them  valid 

in  certain  cases,  ss,  7 — 12. 
V.   The  custody  of  the  records  of  fines  and  recoveries,  a.  13. 
VI.  Estates  tail  not  harrahle  by  warranty,  s,  14. 
Vn.  Disposition  of  lands  entailed,  ss,  15 — 21. 
VIII.  Definition  of  the  protector,  ss,  22 — 33. 
IX.  Powers  of  the  protector,  ss,  34 — 37. 
X.  Confirmation  of  voidable  estates  created  by  tenant  in  tail,  s,  38. 
XI.  Enlargement  of  base  fees,  s,  39. 

XII.  Modes  in  which  dispositions  of  lund  under  this  act  by  tenants  in  tail 
are  to  be  effected,  ss,  40 — 49. 
Xm.  Estates  tail  in  copyholds,  ss,  50 — 54. 
XrV.   Bankrupts^  estates  tail,  ss,  55 — 69. 

XV.  Money  to  be  laid  out  in  lands  to  be  entailed,  ss.  70 — 72. 
XVI.  The  inrolment  of  deeds,  dhc,  ss.  73 — 76. 
XVII.  Alienation  by  married  women,  ss.  77 — 91. 
XVni.  Ireland,  s,  92. 


I.  Interpretation  Clause. 

8  ft  4  Will.  4,      1.  Be  it  enacted,  that  in  the  oonstruction  of  this  aot  the  word 

•■  '^^>  *'  ^'     "lands"  shall  extend  to  manors,  advowsons,  rectories,  mes- 

MeaniDgof      suages,  lands,  tenements,  tithes,   rents  and  hereditaments  of 

certain  words  any  tenure  (except  copy  of  court  roll),  and  whether  corporeal 

aiidexpree-     ^j,  incorporeal,  and   any  undivided  share  thereof,  but  when 

"  La  dfl »'       accompanied  by  some  expression  including  or  denoting  the  tenure 

by  copy  of  court  roll,  shall  extend  to  manors,  messuages,  lands, 

tenements  and  hereditaments  of  that  tenure,  and  any  imdivided 

•*  Estate."       share  thereof;  and  the  word  "estate"  shall  extend  to  an  estate 

in  equity  as  well  as  at  law,  and  shall  also  extend  to  any  interest, 

charge,  lien  or  incumbrance  in,  upon,  or  affecting  lands,  either 

*  This  act  does  not  extend  to  Ireland,  but  on  the  15th  August,  1834, 
the  statute  4  &  5  Will.  4,  c.  92,  was  passed,  which  corresponds  in  most 
particulars  with  the  English  statute,  and  came  into  operation  on  tiie 
3l6t  October,  1834,  instead  of  31st  December,  1833. 
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at  law  or  in  eqmtjy  and  ahall  also  extend  to  any  interesi;,  ohargo,  s  ft  4  wui.  4, 
Ken  or  inoumbranoe  in,  upon  or  affecting  money  subject  to  be    ^  "^^^  '•  ^- 
invested  in  the  purchase  of  lands  (6) ;  and  the  expression  "  base  «  Base  fee." 
fee  "  shall  mean  exclusively  that  estate  in  fee  simple  into  which 
an  estate  tail  is  converted  where  the  issue  in  tail  are  barred,  but 
persons  claiming  estates  by  way  of  remainder  or  otherwise  are 
not  barred  (c) ;  and  the  expression  "estate  tail,"  in  addition  to  " Estate t4ul." 
its  usual  meaning  (a),  shall  mean  a  base  fee  into  which  an  estate 
tail  shall  have  been  converted;   and  the  expression  "actual  ** Actual 
tenant  in  tail "  shall  mean  exclusively  the  tenant  of  an  estate  J^y^?»*  ^ 
tail  which  shall  not  have  been  barred,  and  such  tenant  shall  be 
deemed  an  actual  tenant  in  tail,  although  the  estate  tail  may 
have  been  divested  or  turned  to  a  right  {d) ;  and  the  expression 
''tenant  in  tail"  shall  mean  not  only  an  actual  tenant  in  tail,  "Tenant in 
but  also  a  person  who,  where  an  estate  tail  shall  have  been 
barred  and  converted  into  a  base  fee,  would  have  been  tenant 
of  such  estate  tail  if  the  same  had  not  been  barred ;  and  the 
expression  "tenant  in  tail  entitled  to  a  base  fee"  shall  mean  a  "T®***?^^ 
person  entitled  to  a  base  fee,  or  to  the  ultimate  beneficial  inte-  a*baS*fee." 
rest  in  a  base  fee,  and  who,  if  the  base  fee  had  not  been  created, 
would  have  been  actual  tenant  in   tail ;   and  the   expression 
"money  subject  to  be  invested  in  the  purchase  of  lands"  shall  ** Money." 
include  money,  whether  raised  or  to  be  raised,  and  whether  the 
amount  thereof  be  or  be  not  ascertained,  and  shall  extend  to 
stocks  and  funds,  and  real  and  other  securities,  the  produce  of 
whicli  is  directed  to  be  invested  in  the  purchase  of  lands,  and 
the  lands  to  be  purchased  with  such  money  or  produce  shall 
extend  to  lands  held  by  copy  of  court  roll,  and  also  to  lands  of 
any  tenure,  in  Ireland  or  elsewhere  out  of  England,  where  such 
lands  or  any  of  them  are  within  the  scope  or  meaning  of  the 
trust  or  power  directing  or  authorizing  the  purchase ;  and  the 
word  "person"  shall  extend  to  a  body  politic,   corporate  or  "Pewon." 
collegiate,  as  well  as  an  individual ;  and  every  word  importing  Number  and 
the  singular  number  only  shall  extend  and  be  applied  to  several  ^^^  ®^* 
persons  or  things  as  well  as  one  person  or  thing ;  and  every 
word  importing  the  plural  number  shall  extend  and  be  applied 
to  one  {)erson  or  tmng  as  well  as  several  persons  or  things; 
and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male ;  and  every 
assurance  already  made  or  hereafter  to  be  made,  whether  by 
deed,  will,  private  act  of  parliament  or  otherwise,  by  which 
lands  are  or  shall  be  entailed,  or  agreed  or  directed  to  be  en- 
tailed, shall  be  deemed  a  settlement;  and  every  appointment  Settlement, 
made  in  exercise  of  any  power  contained  in  any  settlement,  or 
of  any  other  power  arising  out  of  the  power  contained  in  any 
settlement,  shall  be  considered  as  part  of  such  settlement,  and 
the  estate  created  by  such  appointment  shall  be  considered  as 
having  been  created  by  sudi  settlement  {e) ;  and  where  any 
such  settlement  is  or  shall  be  made  by  will,  the  time  of  the 
death  of  the  testator  shall  be  considered  the  time  when  such 
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8  ft  4  Will.  4,  settlement  was  made :  provided  always,  that  those  words  and 
^'  "^^  '•  ^'  expressions  occurring  in  this  clause,  to  which  more  than  one 
meaning  is  to  be  attached,  shall  not  have  the  different  meanings 
given  to  them  by  this  clause  in  those  oases  in  which  there  is 
anything  in  the  subject  or  context  repugnant  to  such  oonstruo- 
tion. 

The  principal  The  principal  objects  of  thia  statute  were  to  abolish  fines  and  reco- 
objeots  of  this  yeries,  to  enable  a  tenant  in  tail  to  make  an  effectual  alienation  by  en- 
act, rolled  deed,  and  to  enable  married  women  to  dispose  of  land  by  deed 

acknowledged. 
The  origin  of  («)  By  the  common  law,  before  the  stat.  Westm.  2,  commonly  called  the 
estates  tail.  statute  De  Bonis  (13  Edw.  1,  c.  1),  there  were  two  kinds  of  estates  of 
inheritance :  the  one  a  fee  simple  absolute,  where  lands  were  limited  to  a 
man  and  to  his  heirs  generally ;  and  the  other  a  fee  simple  conditional, 
where  lands  were  given  to  a  man  and  to  the  heirs  of  his  body  (See  WHlion 
V.  Berkeley,  Plowd.  222—262 ;  2  Prest.  on  Est.  323—354). 

In  the  case  of  the  latter,  imtil  issue  bom,  the  grantee  had  not  the 
absolute  property  in  the  estate ;  but  the  moment  issue  was  bom,  the  con- 
dition bemg  performed,  the  estate  became  absolutely  his  property  for  some 
purposes  (2  Bl.  Oomm.  Ill),  and  he  could  dispose  of  it  in  the  same  manner 
as  if  he  had  held  it  in  fee  simple.  The  statute  De  Bonis  declared  that  the 
will  of  the  donor  or  grantor  should  be  observed,  and  that  an  estate  so 
granted  to  a  man  and  the  heirs  of  his  body  should  descend  to  the  issue, 
and  that  he  should  not  have  power  to  alienate  the  estate  (3  Madd.  531, 
532),  thus  creating  the  modem  estate  tail. 
What  may  not  Two  things  are  essential  to  an  entail  within  the  statute,  viz.,  that  the 
be  entailed.  subject  be  of  a  real  nature,  and  that  the  estate  in  it  be  an  inheritance  (Harg. 
Co.  Litt.  20  a,  note  (5)).  Where  a  dignity  is  limited  to  the  heirs  of  the 
body,  even  though  no  place  be  named  in  the  creation  of  the  title,  the 
dignity  is  within  the  statute  Be  Bonis  and  descendible  as  an  estate  tail 
[Re  liiveU-CamaCf  30  Oh.  D.  136).  Lands  in  ancient  demesne  are  not 
within  the  statute  Be  Bonis  (Cresswell  v.  Hawkinsy  3  Jur.  N.  S.  407).  As 
to  copyholds,  see  note  to  sect.  50,  post,  p.  277. 

If  a  purely  personal  annuity  be  granted  to  a  man  and  the  heirs  of  his 
body,  the  grantee  takes  a  fee  simple  conditional,  which  becomes  absolute 
on  the  birth  of  issue,  the  case  not  being  within  the  statute  Be  Bonis  {Re 
RivetUCamacy  30  Ch.  D.  141;  see  Stafford  v.  Buckley y  2  Ves.  sen.  170; 
Turner  v.  Turner,  1  Br.  C.  C.  326).  In  the  case,  however,  of  bequests 
of  personalty  to  A.  and  the  heirs  of  his  body,  the  ordinary  rule  is  that  A. 
takes  an  absolute  interest  {Leventhorpe  v.  Ashhicy  Tud.  L.  C.  Conv.  763). 

Neither  estates  pur  autre  vie  in  lands,  nor  terms  of  years,  are  entailable 
any  more  than  personal  chattels.    They  may,  however,  be  so  settled  as  to 
answer  the  pm'poses  of  an  entailed  estate  and  be  rendered  inalienable 
almost  for  as  long  a  time  as  if  they  were  entailable  (Harg.  Co.  Litt.  20  a, 
note  (6) ;  see  Feame,  496 — 501,  7th  ed.)      As  to  chattels  settled  by  refer- 
ence to  limitations  of  real  estate  in  strict  settlement,  see  Olenorchy  v. 
Bosville  (1  White  &  Tud.  L.  C.  Eq.  1). 
Queui  entails         A  quasi  tenant  in  tail  in  possession  of  an  estate  pur  autre  vie  may  by  act 
of  estates  iTtir    inter  vivos  deal  with  the  estate  as  if  there  had  never  been  any  settlement 
autre  vie,  {Alien  v.  Allen y  2  Dru.  &  War.  307 ;  see  Pickersgill  v.  Oreyy  31  L.  J.  Ch. 

394).  The  quasi  entail  in  such  an  estate  may  be  barred  by  deed,  surrender, 
or  even  by  articles  {Guy  v.  Mannocky  2  Eden,  339 ;  see  16  Ves.  313 ;  Coop. 
0.  C.  178 ;  1  Mer.  665 ;  see  Lynch  v.  Nelson,  I.  R.  5  Eq.  192) ;  but  not  by 
will  {Hopkins  v.  RamadgCy  Batty,  365 ;  Campbell  v.  SandySy  1  Sch.  &  L. 
281 ;  Cresswell  v.  HawkinSy  3  Jur.  N.  S.  408 ;  see  Boe  v.  Luxton,  6  T.  E. 
292\  A  lease  for  lives  may  be  barred  by  surrender  and  renewed  by  the 
first  quasi  tenant  in  tail  of  it  {Blake  v.  Blake^  1  Cox,  266 ;  3  P.  Wms.  10, 
note  1,  by  Cox;  see  Coop.  C.  0.  184,  185);  and  a  renewable  freehold 
by  a  grant  for  one  hundred  years  by  the  quasi  tenant  in  tail  ( Walsh  v* 
Studderty  L  E.  5  C.  L.  478),  or  a  fee  farm  grant  to  the  qtutsi  tenant  in 
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tafl  {Mcrru  t.  Morris,  I.  B.  6  0.  L.  73).    But  a  qua^i  tenant  in  tail  in  8  *4  WiU.  4, 
remainder  of  an  estate  pur  attire  vie,  after  an  estate  for  life  to  some  other     o*  74, 1. 1. 
person,  could  not  by  his  own  act,  by  fine  or  otherwise,  in  the  lifetime  of  — ^— ^ 
the  tenant  for  life  and  without  his  conourrence,  bar  the  remainders  over 
{Slade  T.  PaUisoTiy  5  L.  J.  Ch.  51 ;  AUen  y.  Allen,  sup, ;  see  Wasineys  y. 
Chappdl,  3  Br.  P.  0.  50;  Edwards  v.  Champion,  3  D.  M.  &  G.  202).     So 
where  an  estate  pur  autre  vie  is  limited  to  one  for  life  with  remainder  over 
in  tail,  there  the  first  taker  cannot  bar  the  remainder,  unless  the  remain- 
derman in  tail  joins  (Low  v.  Barron,  3  P.  Wms.  262 ;  Osbrey  v.  Bury, 
1  BaU  &  B.  53). 

Before  this  act  estates  tail  were  barred  by  means  of  fines  or  recoveries 
(See  the  note  to  sect.  2,  post). 

{b)  In  the  Irish  act  the  word  * '  estate  "  is  made  to  extend  to ' '  any  interest,  Estate. 
charge,  right,  title,  lien,  or  incumbrance,  in,  upon,  or  affecting  lands,  either 
at  law  or  in  equity,  whether  present  or  vestal,  or  future  or  contingent"    As 
to  the  definition  of  estate  in  the  present  act,  see  Briggs  v.  Chamberlain  (11 
Hare,  74) ;  Williams  v.  Cooke  (4  Giff.  343) ;  Be  Newton  (23  Ch.  D.  187). 

(c)  The  species  of  base  fee  here  defined  is  thus  describea  by  Lord  Coke : —  Base  fee. 
Where  tenant  in  tail  bamuns  and  sells  the  estate  to  another  and  his  heirs, 
and  afterwards  levies  a  nne  to  him  and  his  heirs  with  proclamations,  he 
has  an  estate  in  fee  simple  as  long  as  the  tenant  in  tail  has  heirs  of  his 
body,  derived  out  of  the  estate  tau ;  this  being  an  inferior  and  subordinate 
estate,  a  remainder  or  reversion  may  be  expectant  upon  it  {Seymour's  Case, 
10  Eep.  97  b,  98  a;  see  2  Ld.  Eaym.  1148;  Plowd.  657;  Co.  Litt.  18; 
Shep.  T.  46,  103,  402 ;  3  Leon.  117;  1  Preet.  on  Estates,  431,  432).  It 
was  clearly  settled  that  a  release  or  bargain  and  sale  by  a  tenant  in  tail 
gave  a  base  fee,  voidable  by  the  issue  in  tail  {Machel  v.  Clark,  2  Ld.  Baym. 
779;  8.  C,  Salk.  619;  Com.  120;  7  Mod.  18;  11  Mod.  19;  Qoodright  v. 
Mead,  3  Burr.  1703;  Seymour's  Case,  10  Eep.  95;  Doe  v.  Rivers,  7  Term 
Bep.  276).  A  conveyance  by  a  tenant  in  tail  without  a  disentailing  assur- 
ance will  in  general  pass  a  fee  determinable  by  the  entry  of  the  issue  in 
tail  {Sturgis  v.  Morse,  2  D.  P.  &  J.  231,  232). 

{a)  The  word  divest  signifies  nothing  more  than  a  mere  deprivation  of  Divest, 
the  possession  (Cow.  Diet.)  But  the  words  turned  to  a  right  have  a  more 
extensive  signincation;  for  when  an  estate  is  turned  to  a  right,  the  owner 
has  only  the  jus  proprietatis,  or  mere  right  of  property,  wmch  could  not 
be  regained  by  a  possessory,  but  only  by  a  real  action  (See  1  Burr.  107 ; 
1  Taunt.  578,  588 ;  1  T.  B.  738 ;  Butl.  Co.  Litt.  239  a,  n.  (1)). 

(e)  It  has  been  established  ever  since  the  time  of  Lord  Coke  {Sir  Edward  Belation  of 
Clere's  Case,  6  Eep.  18),  that  where  a  power  of  appointment  over  real  appointment 
estate  is  executed,  that  the  appointee  taxes  under  mm  who  created  the  to  deed  creat- 
power,  and  not  imder  him  mio  executes  it  {Marlborough  v.  Qodolphin,  2  ^9  *  power. 
Yes.  sen.  78) ;  the  appointee,  however,  does  not  take  from  the  time  of  the 
creation  of  the  power,  but  from  the  time  of  its  complete  execution,  e.  g., 
where  the  execution  is  by  will  from  the  testator's  death  {lb,)    The  estates 
limited  in  default  of  and  until  the  execution  of  the  power  are  vested  until 
an  appointment  is  made  {Doe  v.  Martin,  4  T.  E.  39 ;  compare  Re  Ware, 
CumberUge  v.  Cumberlege-Ware,  45  Ch.  D.  269),  but  are  defeated  by  an 
appointment.    Thus,  in  the  case  of  a  power  of  leasing,  the  lessee  stands  in 
the  same  relation  to  all  the  persons  named  in  the  settlement  as  if  that 
settlement  had  contained  a  limitation  to  his  use  antecedent  to  the  life 
estate  and  the  subsequent  limitations  {Maundrell  v.  Mavndrell,  10  Yes. 
255,  256 ;  see  Co.  Litt.  216  a,  241  a,  notes  by  Butl.)    So  a  right  of  dower, 
which  had  attached  before  the  execution  of  a  power,  was  defeated  by  an 
appointment  {Ray  v.  Fung,  5  B.  &  Aid.  561 ;  5  Madd.  310). 

But  the  donee  of  a  power  cannot  by  an  appointment  defeat  a  lease  or 
other  interest  granted  by  him  by  virtue  of  his  estate  {Snape  v.  Turton, 
Sir  YY.  Jones,  392;  Yelland  v.  Fidis,  Moore,  788;  Qoodright  v.  Coitor, 
Dough  477 ;  see  Qilb.  on  Uses,  142 ;  Edwards  v.  Slater,  Hardr.  415 ;  Reg, 
V.  Ellis,  4  Exch.  652 ;  see  also  the  note  post,  p.  296). 

Wiih  reference  to  the  rules  against  perpetuities  and  remoteness,  where 
an  appointment  is  made  in  exercise  of  a  special  power,  the  appointment 

k2 


^ 


2ii 


Abolition  of  Firies  and  Recoveries. 


9  ft  4  Will.  4,  must  be  read  into  the  instrument  creating  the  power*  &nd  its  validity  tested 

e«  T4,  ■■  1.      in  that  way  ( Wkithy  v.  Mitchell,  42  Ch.  D.  500 ;  44  Ch.  Div.  85 ;  Re  Brown 

•    ■  ■-    and  Sibley ,  3  Ch.  D.  159).     But  where  the  appointment  is  made  under  a 

general  power,  time  runs  from  the  execution  of  the  power,  not  from  its 

creation  {Rous  y.  Jackson^  29  Oh.  D.  521,  526). 


Deoember, 
1833. 


II.  Fines  and  Eectoveries  abolished. 
Abolition  Clause. 

No  find  or  2.  After  the  thirty-first  day  of  December,  one  thousand  eight 

recovery  to  be  hundred  and  thirty-three,  no  fine  shall  be  levied  or  common 
8uffered\fter  recovery  suffered  of  lands  of  any  tenure,  except  where  parties 
the  Slat  of  intendiog  to  levy  a  fine  or  suffer  a  common  recovery  shall,  on 
or  before  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  have  sued  out  a  writ  of  dedimus,  or 
any  other  writ,  in  the  regular  proceedings  of  such  fine  or 
recovery ;  and  any  fine  or  common  recoverv,  which  shall  be 
levied  or  suffered  contrary  to  this  provision,  shall  be  absolutely 
void  (/). 

(/)  The  act  51  &  52  Vict.  c.  57,  has  repealed  the  words,  **  and  be  it 
further  enacted,"  wherever  thev  occurred  in  3  &  4  Will.  4,  c«^^and  has 
also  repealed  immaterial  words  in  the  following  sections,  viz.,  36,  47, 
79,  80,  83,  84,  and  89.  The  repealed  words  have  accordingly  been 
omitted. 

The  following  account  of  the  nature  and  operation  of  fines  and  reco- 
veries is  abridged  from  the  First  Report  of  the  Real  Property  Commis- 
sioners, 1829,  pp.  20—25. 

A  fine  in  its  origin  was  an  amicable  composition,  by  leave  of  the  king 
or  his  justices,  of  any  actual  suit,  whereby  the  lands  were  acknowledgea 
to  be  the  right  of  one  of  the  parties,  and  at  common  law  all  persons  were 
barred  by  it  who  did  not  claim  within  a  j-ear  and  a  day.  The  safe  title 
acquired  by  this  process  led,  it  is  supposed,  to  the  practice  of  transferring 
lands  by  means  of  a  fictitious  suit  of  the  same  nature  as  the  real  suit  above 
alluded  to.  This  is  the  origin  of  fines,  which,  before  this  statute,  Rubject 
to  certain  modifications  made  from  time  to  time  by  statutes,  had  been  in 
use  for  centuries  (See  34  Edw.  3,  c.  16 ;  1  Rich.  3,  c.  7  ;  4  Hen.  7,  c.  24  ; 
32  Hen.  8,  c.  36). 

There  were  four  sorts  of  fines,  viz.,  1st,  a  fine  **  Sur  conuzance  de  droit 
come  ceo,  (fee."  ;  2ndly,  a  fine  **  Sur  conuzance  de  droit  tantum" ;  3rdly,  a 
fine  **  *Sttr  concessit** ;  and  4thly,  a  fine  **  Sur  done  grant  et  render,"  The 
first  and  third  were  those  in  general  use ;  the  second  was  sometimes  used, 
but  the  same  purposes  could  not  be  attained  either  by  the  first  or  third ; 
the  fourth  haa  become  obsoleto. 

The  three  principal  uses  to  which  fines  were  applied  were,  to  bar  estates 
tail,  and  enable  a  tenant  in  tail  to  acquire  or  pass  a  base  fee  (See  32  Hen.  8, 
c.  36),  to  gain  a  title  by  non-claim  (See  ante^  p.  115  ;  Davies  v.  Lowndes, 
7  Scott,  Is,  R.  141),  and  to  pass  the  estates  and  bar  the  rights  of  married 
women  (See  Life  Association  v.  Siddal,  3  D.  F.  &  J.  74;  Co.  Litt.  121  a,  n. ; 
Dickens  v.  Unthank,  1  Jur.  N.  S.  916;  24  L.  J.  Ch.  501).  For  other  effects 
of  a  fine,  see  notes  to  the  following  sections  of  this  act,  viz.,  sects.  20,  34, 38, 
39,  and  the  note  to  sect.  39  of  3  &  4  Will.  4,  c.  27  {anU,  p.  172);  Doe  v. 
Dilnot  (2  Bos.  &  P.  N.  R.  401) ;  Brassin^ton  v.  Lltwellyn  (1  F.  &  F.  27). 

A  common  recovery  was  a  judgment  in  a  fictitious  suit  brought  by  the 
demandant  against  the  tenant  of  the  freehold,  who  vouched  some  person 
to  warrant  the  lands,  and  judgment  was  given  for  the  demandant  to 
recover  them  against  the  tenant,  in  consequence  of  the  person  vouched 
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making  default  in  defending  the  title  to  the  lands,  which  title  he  was  8  ft  4  Will,  i, 

sa])poaed  to  have  warranted.    In  a  recovery,  the  regular  process  of  a.  real     o.  74,  ■.  %. 

action  was  pursued  throughout  (See  Broome  v.  Stvan,  1  Bl.  Rep.  496, '526),  ^ 

and  no  compromise  took  place  as  in  a  fine.     Conunon  recoveries  were 

invented  by  ecclesiastics  in  order  to  elude  the  statutes  of  mortmain  ( Willes 

Eep.  448,  651;  5  J.  B.  Moore,  607;  5  T.  B.  109,  n.;  Shelford's  Mortmain, 

12,  13),  and  were  in  constant  use  for  that  purpose  until  checked  by  the 

statute  of  Westminster  2, 13  £dw.  1,  c.  32.   In  consequence  of  theprinciplee 

laid  down  in  the  12  Edw.  4,  in  Taltarum's  Case  (Hardr.  209;  Willes  Eep. 

452;  Tudor,  L.  C.  Conv.  605,  2nd  ed.),  a  common  recovery  was  afterwards 

applied  to  the  purpose  of  evading  the  statute  of  Westminster  2, 13  Edw.  1, 

c  1,  compoionly  called  the  statute  De  Bonis  ConditionalibtM  {ante,  p.  242). 

l^e  principal  use  of  a  recovery  was  to  enable  a  tenant  in  tail  to  bar  not  Operation  of 
only  his  estate  tail,  but  also  all  remainders,  reversions,  conditions,  collateral  a  reoovery. 
linutations  and  charges,  not  prior  to  the  estate  tail,  and  to  acquire  or  pass 
a  fee  simple  or  an  estate  commensurate  with  the  estate  of  the  settlor ;  it 
was  not  unfrequently  made  use  of  at  the  same  time  to  convey,  release, 
bar,  or  extinguish  tiie  estates,  righte,  powers,  and  intereste  of  married 
women  and  others.  As  to  other  effects  of  a  recovery,  see  notes  to  sects.  18 
and  38  of  this  act,  and  Boe  v.  Llandaff  (2  Bos.  &  P.  N.  R.  491). 

The  writ,  in  the  case  of  a  recovery,  must  have  been  brought  by  the  Neoessary 
demandant  against  the  person  who  had  the  immediate  freehold,  who  was  parties  to  a 
called  the  tenant  to  the  j»rcBcipe;  consequently  there  were  frequently  great  wooyery  for 
difficulties  in  barring  entails,  for  if  the  tenant  to  the  praecipe  did  not  join  r?^^x  n 
in  the  conveyance,  tne  recovery  was  void,  and  it  often  happened  that  he  ^^^f^^ji. 
could  not  be  traced  or  would  refuse  to  concur  (See  further  First  Report  J^"™*"*" 
oi  the  Commissioners  of  Real  Property,  ordered  to  be  printed  20th  May, 
1829;  5  Cru.  Dig,;   Prest.  on  Conv,;    Coventry  on  Kecoveries;  Shep. 
Touch. ;  Boe  v.  Scarborough,  3  Ad.  &  EU.  1). 


Provision  as  to  Covenants  to  levy  Fines,  8fc. 

S.  In   case  any  person   shall,  after  the  thirty-first   day  of  Persons  liable 
December,  one  thousand  eight  hundred  and  thirty-three,  be  ^^^^^^r 
liable  to  levy  a  fine  or  suffer  a  common  recovery  of  lands  of  1333,  to  levy 
any  tenure,  or  to  procure  some  other  person  to  levy  a  fine  or  fines  or  suffer 
Bufier  a  common  recovery  of  lands  of  any  tenure,  under  a  ^^^y^- 
covenant  or  a^ement  abeady  entered  into  or  hereafter  to  be  nantstoeffeot 
entered  Into,  before  the  first  day  of  January,  one  thousand  the  puroosee 
eight  hundred  and  thirty-four,  tiien  and  in  such  case,  if  all  mMas  of  this 
the  purposes  intended  to  be  effected  by  such  fine  or  recovery  can  act ;  but  in 
be  effected  by  a  disposition  under  this  act,  the  person  liable  to  uiy  case 
levy  such  fine  or  suffer  such  recoveiy,  or  to  procure  some  other  p^^geof  a 
person  to  levy  such  fine  or  suffer  such  recoveiy,  shall,  after  the  fine  or  reco- 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  very  c^S^o^ 
thirty-three,  be  subject  and  liable,  under  such  covenant  or  agree-  tiJe^ra^s 
ment,  to  make,  or  to  procure  to  be  made,  such  a  disposition  iiab^to  levy 
under  this  act  as  will  effect  all  the  purposes  intended  to  be  fines  or  suffer 
effected  by  such  fine  or  recovery ;  but  if  some  only  of  the  JhSTOTecute 
purposes  intended  to  be  effected  by  such  fine  or  recovery  can  be  a  deed  which 
effected  by  a  disposition  under  this  act,  then  the  person  so  liable  ^*^  ^^^  ^^® 
to  levy  such  fine  or  suffer  such  recovery,  or  to  procure  some  SimasSSfine 
other  person  to  levy  such  fine  or  suffer  such  recovery  as  afore-  or  recovery, 
said,  shall,  after  the  thirty-fiist  day  of  December,  one  thousand 
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*  4  wm.  4,  eight  hundred  and  thirty-three,  be  subject  and  liable  under  such 
0. 74,  ■.  8.  oovenant  or  agreement  to  make  or  procure  to  be  made  such  a 
disposition  under  this  act  as  will  effect  such  of  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  as  can  be  effected 
by  a  disposition  under  this  act ;  and  in  those  cases  where  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery,  or  any 
of  them,  cannot  be  effected  by  any  disposition  under  this  act, 
then  the  person  so  liable  to  levy  such  fine  or  suffer  such  recovery, 
or  to  procure  some  other  person  to  levy  such  fine  or  suffer  such 
recovery  as  aforesaid,  shall,  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  thirty-three,  be  liable  under 
such  covenant  or  agreement  to  execute,  or  to  procure  to  be 
executed,  some  deed  whereby  the  person  intended  to  levy  such 
fine  or  suffer  such  recovery  shall  declare  his  desire  that  sucji  deed 
shall  have  the  same  operation  and  effect  as  such  fine  or  recovery 
would  have  had  if  the  same  had  been  actually  levied  or  suffered ; 
and  the  deed  by  which  such  declaration  shall  be  made  shall,  if 
none  of  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery  can  be  effected  by  a  disposition  under  this  act,  have  the 
same  operation  and  effect  in  every  respect  as  such  fine  or  recovery 
would  have  had  if  the  same  had  been  actually  levied  or  suffered; 
but  if  some  only  of  the  purposes  intended  to  be  effected  by  sudi 
fine  or  recovery  can  be  effected  by  a  disposition  under  tins  act, 
then  the  deed  by  which  such  declaration  shall  be  made  shall,  so 
far  as  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery  cannot  be  effected  by  a  disposition  under  this  act,  have 
the  same  operation  and  effect  in  every  respect  as  such  fine  or 
recovery  would  have  had  if  the  same  had  been  actually  levied 
or  suffered. 


lUnes  and 
recoyeries  of 
lands  in 
ancient 
demesne, 
■when  levied 
or  suffered  in 
a  superior 
court,  may  be 
reversed  as  to 
the  lord  by 
Tmts  of 
deceit,  the 
proceedings 
in  which  are 
now  pending, 
or  by  writs 
of  deceit 
hereafter  to 
be  brought, 


III.  The  Tenure  of  Ancient  Demesne. 

Reversal  of  Fines^  8fc. 

4.  No  fine  already  levied  in  a  superior  court  of  lands  of  the 
tenure  of  ancient  demesne  which  hath  not  been  reversed,  and 
no  fine  hereafter  to  be  levied  of  lands  of  that  tenure,  shall,  upon 
a  writ  of  deceit  already  brought  by  the  lord  of  the  manor  of 
which  the  lands  were  parcel,  the  proceedings  in  which  are  now 
pending,  or  upon  a  writ  of  deceit  which  at  any  time  after  the 
passing  of  this  act  may  be  brought  by  the  lord  of  the  said 
manor,  be  reversed  as  to  any  person  except  the  lord  of  the  said 
manor ;  and  the  court  shall  order  such  fine  to  be  vacated  only  as 
to  the  lord  of  the  said  manor ;  and  every  such  fine  which  may 
be  reversed  as  to  the  lord  of  the  said  manor  upon  such  writ  of 
deceit  as  aforesaid  shall  still  remain  as  good  and  valid  against^ 
and  as  binding  upon,  the  conusors  thereof  and  all  persons 
claiming  under  them,  as  such  fine  would  have  been  if  the  same 
had  not  been  reversed  by  such  writ  of  deceit  as  aforesaid ;  and 
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no  oommon  recovery  already  suffered  in  a  superior  court  of  •  * ^a'^^ ** 
lands  of  the  tenure  of  ancient  demesne  which  hath  not  been     ^'     '  *'   ' 
reversed,  and  no  common  recovery  hereafter  to  be  suffered  of  bat  shaU  be 
lands  of  that  tenure,  shall,  upon  a  writ  of  deceit  akeady  **^*^?vl 
brought*  by  the  lord  of  the  manor  of  which  the  lands  were  ^ties 
parcel,  the  proceedings  in  which  are  now  pending,  or  upon  a  thereto,  and 
writ  of  deceit  which  at  any  time  after  the  passing  of  this  act  ^"^^dw*"^" 
may  be  brought  by  the  lord  of  the  said  manor,  be  reversed  as  to  themraTif 
any  person  except  the  lord  of  the  said  manor ;  and  the  court  not  reversed 
shall  order  such  recovery  to  be  vacated  only  as  to  the  lord  of  the  *«  *<>  *^«  ^^' 
said  manor ;  and  every  such  recovery  which  may  be  reversed  as 
to  the  lord  of  the  said  manor,  upon  such  writ  of  deceit  as  afore- 
said, shall  still  remain  as  good  and  valid  against,  and  as  binding 
upon,  the  vouchees  therein,  and  all  persons  claiming  under  them, 
as  such  recovery  woidd  have  been  if  the  same  had  not  been 
reversed  by  such  writ  of  deceit  as  aforesaid  (g). 

{g)  All  those  estates  which  are  called  in  Doomsday  Book  terrte  regis  Tenure  hy 
were  manors  belonging  to  the  crown,  being  part  of  its  ancient  demesne ;  a  ancient 
great  portion  of  the  lands  comprised  within  those  manors  was  in  the  hands  demesne, 
of  tenants  who  held  the  same  of  the  crown  by  a  peculiar  species  of  socage 
tenure  which  has  lon^  been  known  hj  the  appellation  of  ancient  demesne 
(4  Inst.  269,  270),  which  can  only  subsist  in  manors  of  that  sort.  Whether 
ancient  demesne  or  not  can  only  oe  determined  by  a  reference  to  Doomsday 
Book  (Dyer,  250 ;  Doe  v.  Jtoe,  2  Burr.  1046 ;  see  Sciiven  on  Cop.  33  —37, 
886 — 388,  6th  ed. ;  Com.  Dig.  Ancient  Demesne ;  and  Third  Eeal  Property 
Beport,  12,  13).  The  tenants  in  ancient  demesne  were  subject  to  certain 
restraints,  and  entitled  to  certain  immunities.  They  could  not  bring  or 
defend  any  real  action  touching  their  tenements,  except  in  the  lord's 
court.  Hence  the  title  to  lands  of  that  tenure  are  frequently  involved  in 
considerable  difficulties,  in  consequence  of  fines  or  recoveries  having  by 
mistake  been  levied  or  suffered  m  the  Court  of  Common  Pleas  (See  the 
First  Beport  of  the  Real  Property  Commissioners y  pp.  28,  29). 


Defect  of  Jurisdiction. 

5.  If  at  any  time  before  or  after  the  passing  of  this  act  a  fine  Fines  and 
or  oommon  recovery  shall  have  been  levied  or  suffered,  or  shall  recoveries  of 
be  levied  or  suffered  in  a  superior  court,  of  lands  of  the  tenure  ancienT 
of  ancient  demesne,  and  subsequently  to  the  levying  or  suffer-  demesne 
ing  thereof  a  fine  or  common  recovery  shall  have  been  or  shall  ^®^®i^^. 
be  levied  or  suffered  of  the  same  lands  in  the  court  of  the  lord  the  manor 
of  the  manor  of  which  the  lands  had  been  previously  parcel,  court,  after 
and  the  fine  or  common  recovery  levied  or  suffered  in  such  other  fines 

_j.i_ni.i.  "L  J  *       1     J.     ±Y.     8^d  recovenes 

superior  court  shall  not  nave  been  reversed  previously  to  the  in  a  superior 
levying  of  the  fine  or  the  suffering  of  the  common  recovery  in  court,  shaU 
the  lorn  s  court,  then  and  in  every  such  case  the  fine  or  common  ^^  ^^^  ** 
recovery  levied  or  suffered  in  the  lord's  court  shall,  notwith-  had  not  been 
standing  the  alteration  or  change  of  the  tenure  by  the  fine  or  com-  changed, 
mon  recovery  previously  levied  or  suffered  in  the  superior  court, 
be  as  goo'J,  valid  and  binding  as  the  same  would  havo  been  if 
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8  ft  4  Will.  4,  the  tenure  had  not  been  altered  or  changed ;  and  that  in  everj- 
^'  '^^*  '•  ^'     other  case  where  any  fine  or  common  recovery  shall  at  any  time 
Fines  and        before  the  passing  of  this  act  have  been  levied  or  suffered  in  a 
'^veriee        oourt  whose  jurisdiction  does  not  extend  to  the  lands  of  which. 
invaUd^hi        s^^'^  ^^®  ^^  recovery  shall  have  been  levied  or  suffered,  Buoh 
other  oaaes,      fine  Or  recovery  shall  not  be  invalid  in  consequence  of   its 
Aou^  levied  having  been  levied  or  suffered  in  such  court,  and  such  court 
courts  whoM    B^^  ^  deemed  a  court  of  suflBcient  jurisdiction  for  all  the  pur- 
jurisdictions    poses  of  such  fine  or  recovery ;  and  in  every  other  case  where 
"^tenTtoth     P^^o^s  s^^^l  hsiYe  assumed  to  hold  courts  in  which  fines  or 
lands  therein   common  recoveries  have  been  levied  or  suffered,  and  such  courts 
comprised.       shall  be  unlawful  or  held  without  due  authority,  the  fines  or 
common  recoveries  which  at  any  time  before  the  passing  of  this 
act  may  have  been  levied  or  suffered  in  such  unlawfm  or  un- 
authorized courts  shall  not  be  invalid  in  consequence  of  their 
having  been  levied  or  suffered  therein,  and  such  courts  shall  be 
deemed  courts  of  sufficient  jurisdiction  for  all  the  purposes  of  such 
fines  or  recoveries. 


Tenure  of  Ancient  Demesne  restored. 

Tenure  of  6.  In  every  case  in  which  at  any  time,  either  before  or  after 

ancient  ^j^g  passing  of  this  act,  the  tenure  or*  ancient  demesne  has  been 

where  sus-  OT  shall  be  suspended  or  destroyed  by  the  levying  of  a  fine,  or 
pended  or  the  Suffering  of  a  common  recovery  of  lands  of  that  tenure  in 
destroyed  bj  ^  superior  court,  and  the  lord  of  the  manor  of  which  the  lands 
very  in  a  "  at  the  time  of  levying  such  fine  or  suffering  such  recovery  were 
-uperior  parcel,  shaU  not  reverse  the  same  before  the  first  day  of  January, 

itt^oMenn       ^^^  thousand  eight  hundred  and  thirty-four,  and  shall  not  by 
which  the        ^^^7  ^^  ^  force  on  the  first  day  of  tlus  session  of  parliament  be 
rights  of  the    barred  of  his  right  to  reverse  the  same,  such  lands,  provided 
mamor  Sail     "^^^^^  ^^^  ^^  twenty  years  immediately  preceding  the  first  day 
have  been        of  January,  one  thousand  eight  hundred  and  thirty-four,  the 
recogmized       riffhts  of  the  lord  of  the  manor  of  which  they  shall  have  been 
yeare    ^^     parcel  shall  in  any  manner  have  been  acknowledged  or  recog- 
nized as  to  the  same  lands,  shall,  from  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  again 
become  parcel  of  the  said  manor,  and  be  subject  to  the  same 
heriots,  rents  and  services,  as  they  would  have  been  subject  to 
if  such  fine  or  recovery  had  not  been  levied  or  suffered ;  and  no 
writ  of  deceit  for  the  reversal  of  any  fine  or  common  recovery 
shall  be  brought  after  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three. 

•  Lege  of. 
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3*4  wm.  4, 

e.  74, 1.  7. 

IV.  The  Amendment  of  Fines  and  Eecoveries,  and  the     

RENDERING  THEM  YaLID  IN  CERTAIN  CaSES. 

Errors  in  Fines, 

7.  If  it  shall  be  apparent,  from  the  deed  declaring  the  uses  Fines  made 
of  any  fine  already  levied  or  hereafter  to  be  levied,  that  there  is  ][^nd^*^^* 
in  the  indentures,  record,  or  any  of  the  proceedings  of  such  fine, 
any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine, 
or  any  misdescription  or  omission  of  lands  intended  to  have 
been  passed  by  such  fine,  then  and  in  eveiy  such  case  the  fine, 
without  any  amendment  of  the  indentures,  record  or  proceed- 
ings in  which  such  error,  misdescription  or  omission  shall  have 
occuired,  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to 
have  been  passed  thereby,  in  the  same  manner  as  it  would 
have  done  if  there  had  oeen  no  such  error,  misdescription  or 
omission  {h). 

^h)  Amendment  was  refused  where  the  error  in  the  fine  was  cured  by  Amendment 
thiJB  section  {Life  Association  v.  Siddcd,  3  D.  F.  &  J.  58 ;  Lockington  v.  of  fines. 
Shipley,  1  Bmg.  N.  0.  355).    Fines  were  amended  in  the  following  cases: 
ToUon  V.  Vincent  (5  Bing.  N.  0.  626) ;  Lloyd  v.  Nicholas  (4  Bing.  N.  0. 
633) ;  Price  v.  Waikins  (6  Jur.  170) ;  Evans  v.  Davis  (5  Bing.  N.  0.  229). 


Errors  in  Recoveries. 

8.  If  it  shall  be  apparent,  from  the  deed  making  the  tenant  Beooveries 
to  the  writ  of  entry  or  other  writ  for  suffering  a  common  reco-  "^®  ^^*^ 
very  already  suffered  or  hereafter  to  be  suffered,  that  there  is  in  ^endment. 
the  exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery  any  error  in  the  name  of  the  tenant,  demandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of 
lands  intended  to  have  been  passed  by  such  recovery,  then  and 
in  every  such  case  the  recovery,  without  any  amendment  of  the 
exemplification,  record  or  proceedings  in  which  such  error,  mis- 
description or  omission  shall  have  occurred,  shall  be  as  good 
and  valid  as  the  same  would  have  been,  and  shall  be  held  to 
have  passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no 
such  error,  misdescription  or  omission  (/). 

(t)  A  recovery  was  amended  tinder  this  section  by  inserting  a  latent  Amendment 
fact  (Re  Twisden,  4  Bing.  N.  0.  253) ;  but  amendment  was  refused  when  o'  recoveries, 
the  defect  was  remedied  by  this  section  ( Wickens  v.  WinduSy  9  0.  B.  711 ; 
Be  Watkinsy  9  Dowl.  P.  0.  58 ;  Be  Evans,  2  Scott's  N.  E.  83]. 

A  warrant  of  attorney  cannot  be  amended  {Lamont,  3  Scoit,  666). 

See  farther,  as  to  the  amendment  of  fines  and  recoveries,  Cruise,  Dig. 
tit.  35,  c.  5 ;  tit.  36,  c.  6 ;  2  Wms.  Saund.  94. 
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Jurisdiction  to  amend  saved. 


8*4Wm.4, 
e.  74,  I.  9. 

Savin    'uria-  ®'  Provided  always,  that  nothing  in  this  act  contained  shall 

diction  in  lessen  or  take  away  the  jurisdiction  of  any  court  to  amend  any 

oaaes  not  pro-  fine  Or  common  recovery,  or  any  proceeding  therein,  in  oases 

Tided  for.  jj^t  provided  for  by  this  act. 


Defect  of  Tenant  to  the  Prwcipe,  Non-inrolment  of  Bargain 

and  Sale. 

Beooyeries  10.  No  oommon  recovery  already  suffered  or  hereafter  to  be 

made  valid  in  suffered  shaU  be  invalid  in  consequence  of  the  neglect  to  inrol 
TThere  Im^  ^^  ^^®  *™®  *  bargain  and  sale  purporting  to  make  the  tenant 
gain  and  eale  to  the  writ  of  entry  or  other  writ  for  suffering  such  recovery, 
is  not  duly      provided  such  recovery  would  have  been  valid  if  the  bar^n 

and  sale  purporting  to  make  the  tenant  to  the  wnt  had  been 

duly  enrolled. 


inroUed. 


RecoYeries 
invalid  in 
consequence 
of  there  not 
being  proper 
tenants  to  the 
writs  of  entry 
made  valid  in 
certain  cases. 


Defect  of  Legal  Tenant  to  Prcecipe. 

11.  No  common  recovery  already  suffered  or  hereafter  to  be 
suffered  shall  be  invalid  in  consequence  of  any  person  in  whom 
an  estate  at  law  was  outstanding  having  omitted  to  make  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  reco- 
very, provided  the  person  who  was  the  owner  of  or  had  power 
to  dispose  of  an  estate  in  possession,  not  being  less  than  an 
estate  for  life  or  lives  in  the  whole  of  the  rents  and  profits  of 
the  lands  in  which  such  estate  at  law  was  outstanding,  or  the 
ultimate  surplus  of  such  rents  and  profits,  after  payment  of  any 
charges  thereout,  and  whether  any  surplus  after  payment  of 
such  charges  shall  actually  remain  or  not,  shall,  within  the 
time  limited  for  making  the  tenant  to  the  writ  for  suffering 
such  recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ  {k) ;  and  an  estate  shall  be 
deemed  to  be  an  estate  in  possession  notwithstanding  there  shall 
be  subsisting  prior  thereto  any  lease  for  lives  or  years,  absolute 
or  determinable,  upon  which  a  rent  is  reserved,  or  any  term  of 
years  upon  which  no  rent  is  reserved. 


Equitable 
fines  and 


recoveries. 


{k)  Fines  and  recoveries  were  levied  or  suffered  of  equitable  estates, 
and  had,  with  a  few  exceptions,  the  same  operation  as  they  would  have 
had  if  the  estates  had  been  legal ;  but  neither  a  fine  nor  a  recovery  of  an 
equitable  estate  produced  a  forfeiture  of  a  particular  estate,  or  destroyed 
contingent  interests,  except  in  the  instance  of  a  recovery  suffered  by  an 
equitable  tenant  in  tail,  which  would  bar  the  entail,  and  all  interests  to 
take  effect  on  the  determination  or  in  derogation  thereof.  Fines  and 
recoveries  of  equitable  estates  must  have  been  levied  and  suffered  in  the 
same  courts,  and  with  the  same  formalities,  as  those  of  legal  estates ;  but 
there  was  some  difference  between  legal  and  equitable  recoveries,  so  far 
as  regarded  the  tenant  to  the  praecipe  (See  First  Real  Property  Report^ 
1829,  p.  29). 

In  order  to  make  a  ^ood  tenant  to  the  proecipe  there  should  have  been  a 

legal  estate  for  life,  with  a  legal  remainder  in  tail,  or  an  equitable  estate 

tenant  to  the    for  life,  with  an  equitable  remainder  in  tail  {Shapland  v.  SmUh,  1  Br.  0. 0. 
pr^etpe. 


Bequisities  to 
make  good 
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75;  Salvin  y.  ThomUm,  Id.  1Z,  n. ;  see  Iveson  y.  Pearman,  3  B.  &  G.  811 ;  8  *  4  Will.  4, 

4  B.  &  Ad.  56 ;  1  Collect.  Jurid.  214 ;  Doe  v.  Etuart,  7  Ad.  &  EU.  670).     •.  74,  ■.  11. 

A  rewvery  Buffered  by  an  equitable  tenant  for  life  with  a  leg^al  remainder 

in  tail  was  void  (3  B.  &  (>.  799).    But  an  equitable  remainder  in  tail 

might  have  been  barred  altbouffb  the  person  making  the  tenant  to  the 

prtBcipe  had  the  legal  estate  (3  Yes.  125).    Where  a  legal  tenant  in  tail 

oonveyed  his  estate  to  a  trustee  or  mortgagee,  the  concurrence  of  his 

alienee  in  making  a  tenant  to  the  prasdpe  was  necessary.    But  this  rule 

was  held  not  applicable  by  analogy  to  trust  estates  [Nouaille  y.  Oreeniuood, 

Tom.  &  Bustf.  26 ;  see  Oasbome  y.  Scar/e,  1  Atk.  603).    In  equitable  re- 

ooyeries  the  person  who  made  the  tenant  to  the  prcecipe  was  the  person 

who  had  the  real  equitable  ownership  (Re  Dudsony  8  Ch.  Diy.  632 ;  see  also 

Femiy  v.  Allen,  7  D.  M.  &  G.  409 ;  Adams  v.  Adams,  6  Q.  B.  860). 

As  to  the  necessity  of  possession  by  the  tenant  to  the  pnxcipe,  see 
Qrenville  v.  Blytk  (16  Ves.  224) ;  PigoU  v.  Waller  (7  Ves.  122J  ;  Taylor  y. 
Horde  (1  Burr.  60;  Cowp.  689;  6  Br.  P.  0.  633,  Toml.  ed. ;  see  Butl. 
Co.  Litt.  330  b,  n.) ;  Doe  v.  Lyons  (3  B.  &  C.  388). 

A  dowress  who  had  not  entered  was  not  a  necessary  party  to  a 
recovery  (4  Br.  C.  C.  525 ;  see  Gilb.  Ten.  26 ;  5  Cru.  Dig.  p.  246,  pi.  18) ; 
nor  a  person  holding  a  freehold  lease  (14  Geo.  2,  c.  20).  A  recovery 
might  oe  void  in  part  for  want  of  a  good  tenant  to  the  prcecipe  as 
to  that  part  {Row  v.  Power,  2  Bos.  &  Pull.  1 ;  Moody  v.  Mw)dy,  Ambl. 
649 ;  see  Oo.  Litt.  187 ;  2  Br.  0.  0.  180 ;  Winchester's  Case,  3  Eep.  1 ; 
Cdllyer  v.  Masony  2  Brod.  &  Bing.  686). 


Remedial  Clauses  qualified. 

12.  Provided  always,  that  where  any  fine  or  oommon  recovery  Certain  caaea 
ahall  before  the  passing  of  this  act  have  been  wholly  reversed,  J^J^^^**^*^*^* 
saoh  fine  or  recovery  shall  not  be  rendered  valid  by  this  act ;  ahall  not  be 
and  where  any  fine  or  common  recovery  shall  before  the  passing  made  valid  by 
of  this  act  have  been  reversed  as  to  some  only  of  the  parties  **^  ^^' 
thereto,  or  as  to  some  only  of  the  lands  therein  comprised,  such 
fine  or  recovery  shall  not  be  rendered  valid  by  this  act  so  far  as 
the  same  shall  have  been  reversed ;  and  where  any  person  who 
would  have  been  barred  by  any  fine  or  common  recovery,  if 
valid,  shall  before  the  passing  of  this  act  have  had  any  dealings 
with  the  lands  comprised  in  such  fine  or  recovery,  on  the  faith 
of  the  same  being  invalid,  such  fine  or  recovery  shall  not  be 
rendered  valid  by  this  act ;  and  this  act  shall  not  render  valid 
any  fine  or  common  recovery  as  to  lands  of  which  any  person 
shall  at  the  time  of  the  passing  of  this  act  be  in  possession  in 
respect  of  any  estate  which  the  fine  or  oommon  recovery,  if 
valid,  would  have  barred,  nor  any  fine  or  oommon  recovery 
which,  before  the  passing  of  this  act,  any  court  of  competent 
jurisdiction  shall  have  refused  to  amend ;  nor  shall  this  act 
prejudioe  or  affect  any  proceedings  at  law  or  in  equity,  pending 
at  the  time  of  the  passing  of  this  act,  in  which  the  validity  of 
Bach  fine  or  recovery  shall  be  in  question  between  the  party 
olaiming  under  such  fine  or  recovery,  and  the  party  claiming 
adversely  thereto ;  and  such  fine  or  recovery,  if  the  result  of 
such  proceedings  shall  be  to  invalidate  the  same,  shall  not  be 
Tendered  yalid  by  this  act ;  and  if  such  proceedings  shall  abate 
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^  *  74^*^9**  ^^  l)eoome  defective  in  oonsequenoe  of  the  death  of  the  party 
^  ***  '  olaiming  under  or  adversely  to  such  fine  or  recovery,  any  person 
who  but  for  this  act  would  have  a  right  of  action  or  suit  by 
reason  of  the  invalidity  of  such  fine  or  recovery  shall  retain 
such  right,  so  that  he  commence  proceedings  within  six  calendar 
months  after  the  death  of  such  party  (/). 

(/)  See  as  to  this  section  Davits  y.  UArcy  (3  Ir.  0.  L.  Bep.  N.  S.  617 ; 
4  Ir.  Ch.  Eep.  N.  S.  87  ;  Sugd.  E.  P.  Stat.  2nd  ed.  187). 


V.  Custody  of  the  Beoords  of  Fines  and  Eecoveries. 

\8ed.  13  provided  for  the  custody  of  the  records  of  fixes  and 
recoveries  which  are  now  kept  at  the  Central  Office  of  the  Supreme 
Court  {See  5  Sf  6  Will.  4,  e.  82 ;  42  Sf  43  Vict.  c.'7S,  s.  5).  As 
to  fines  and  recoveries  in  the  Courts  of  Great  Session  in  Wales^  see 
6  Vict,  c,  32 ;  Doe  v.  Price,  16  M.  ^  W.  603.] 


Estates  tail^ 
and  estates 
expectant 
thereon, 
no  longer 
barrable  by 
warranty. 


VI.  Estates  Tail  not  Barrable  by  Warranty. 

14.  All  waixanties  of  lands  which  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three,  shall 
be  made  or  entered  into  by  any  tenant  in  tail  thereof,  shall  be 
absolutely  void  against  the  issue  in  tail,  and  all  persons  whose 
estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail  (m). 

(w)  See  3  &  4  Will.  4,  c.  27,  b.  39,  anU,  p.  172, 


Power  after 
the  3l8tof 
December, 
1833,  to  dis- 
pose of  lands 
entailed  in 
fee  simple,  or 
for  a  less 
estate,  saying 
the  rights 
of  certoin 
persons. 


VII.  Disposition  op  Lands  Entailed. 

General  enabling  Clause, 

15.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  every  actual  tenant  in  tail, 
whether  in  possession,  remainder,  contingency,  or  otherwise, 
shall  have  full  power  to  dispose  of  for  an  estate  in  fee  simple 
absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all 
persons  claiming  the  lands  entailed  by  force  of  any  estate  tail 
which  shall  be  vested  in  or  might  be  claimed  by,  or  which  but 
for  some  previous  act  would  have  been  vested  in  or  might  have 
been  claimed  by,  the  person  making  the  disposition,  at  the  time 
of  his  making  the  same,  and  also  as  against  all  persons,*  in« 
eluding  the  Ring's  moist  excellent  Majesty,  his    heirs   and 
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foooessorSy  whose  estates  are  to  take  effect  after  the  determina-  >  *  ^  ^^l.  4, 
tion  or  in  defeasance  of  any  such  estate  tail :  saving  always  the    ••  T^»  ••  ^^' 
lights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail 
in  respect  of  which  such  disposition  shaU  be  made,  and  the  rights 
of  all  other  persons,  except  those  against  whom  such  disposition 
is  by  this  act  authorized  to  be  made  (n). 

*  The  Temainder  of  the  corresponding  clause  in  the  Irish  Act  (4  &  5  Correspond- 
WnL  4,  c.  92,  8.  12),  rons  thus :  **  whose  estates  are  to  take  effect  after  the  u^K  olauae  of 
determination  or  in  defeazance  of  any  such  estate  tail,  including  the  ^'^  ^^' 
King's  most  Excellent  Majesty,  his  heirs  and  successors,  as  regards  the 
title  to  his  Majesty  to  any  reversion  or  remainder  created  or  reserved  by 
any  settlement  or  will,  and  which  reversion  or  remainder  shall  have  come 
or  shall  hereafter  come  to  the  crown  in  consequence  of  the  attainder  of 
any  person  to  whom  the  forfeited  reversion  or  remainder  was  previously 
to  such  forfeiture  limited  by  any  settlement  or  will,  but  not  in  any  other 
case,  or  where  the  title  to  the  crown  shall  have  accrued  by  any  other 
means ;  saying  always  the  rights  of  all  persons  in  respect  of  estates  prior 
to  the  estate  tail  in  respect  of  which  such  disposition  shall  be  made, 
and  the  rights  of  all  other  persons  except  those  against  whom  sudi 
disposition  is  by  this  act  authorized  to  be  made." 

(n)  The  words  **  actual  tenant  in  tail"  are  defined  by  sect.  1,  ante,  p.  241.  Actual  tenant 
As  to  equitable  tenants  in  tail,  and  the  form  of  assurance  made  necessary  in  tail, 
in  that  case  by  this  act,  see  I  Hayes,  Conv.  155,  5th  ed.    As  to  fines  and  Equitable 
recoYeries  of  equitable  estates,  see  note  to  sect.  11,  antey  p.  250.     The  tenants  in  tail, 
owner  of  a  conting^ent  estate  tail  was  deemed  incompetent  to  suffer  a  tenant  m 
common  recovery  with  effect  (1  Prest.  Conv.  142^ ;  but  tenants  in  tail  in  tail  in  con- 
oontingency  are  expressly  within  the  words  of  tnis  section  (See  Sugd.  B.  tiiigency. 
P.  Stat.  192 ;  1  Hayes,  Conv.  194,  5th  ed.    As  to  the  alienation  of  con- 
tingent interests,  see  note  to  sect.  20,  poet).    Where  land  was  devised 
to  trustees  on  trust  for  sale  for  certain  purposes,  and  subject  thereto  to 
certain  persons  in  tail,  it  was  held  not  necessary  to  bar  the  entail  on  a 
sale  by  me  trustees  {Re  Skerreitj  2  Dm.  &  War.  585). 

A  disentailing  deed  executed  by  a  tenant  for  life  has  no  operation  under  Disposition 

this  section  {Slater  v.  Dangerfieldj  15  M.  &  W.  263 ;  as  to  the  effect  of  a  ^y  tenant 

recovery  suffered  by  a  tenant  for  life,  see  Smith  v.  Clifford^  1  T.  B.  738 ;  for  Ufe. 
Meredith  v.  Leslie,  6  Br.  P.  C.  388  ;  Doe  v.  Scarborough,  3  Ad.  &  Ell.  43). 
But  a  proper  disentailing  deed  will  bar  the  entail,  though  the  tenant  in 
tail  who  executes  it  is  recited  in  it  to  be  tenant  for  life  {Evans  v.  Jones, 
Kay,  29). 

An  alien  might  suffer  a  common  recovery  (Leon.  404 ;  Shop.  Touch.  — ^by  an  alien, 
404),  and  may  execute  a  disentailing  deed  (1  Jarm.  Wills,  41,  4th  ed.)  lunatic,  &c. 
Where  the  tenant  in  tail  is  a  lunatic,  the  Court  of  Lunacy  can  bar  the 
entail,  but  the  power  will  not  be  exerdsed  so  as  to  affect  the  remaindermen 
(Be  Pares,  LiUingston  v.  Pares,  12  Ch.  Div.  333 ;  see  Lunacy  Act,  1890, 
8.  123).  An  infant  has  been  ordered  under  1  Will.  4,  c.  47,  s.  11,  to 
execute  a  disentailing  deed  {Badcliffe  v.  Ecdes,  1  Keen,  130).  A  married 
woman  is  not  prevented  by  a  restraint  on  anticipation  from  barring  an 
entail  {Cooper  v.  Maaionald,  7  Ch.  Div*  288).  Where  a  settlor  gives  an 
estate  tail,  he  cannot  restrict  the  power  of  the  tenant  in  tail  to  bar 
it  {Dawkins  v.  Penrhyn,  4  App.  Cas.  64). 

A  disentailing  deed  executed  by  a  tenant  in  tail  does  not  destroy  the  Operation  of 
interest  he  possesses  in  the  estate,  but  enables  him,  by  the  exercise  of  the  disentailing 
power  which  that  interest  gives  him,  to  render  it  perpetual  {Lilford  v.  deeds  under 
A,  G,^  L.  B.  2  H.  L.  63).    As  to  the  destruction  of  powers  by  a  disposi-  this  section, 
tion  under  the  statute,  see  Sugden,  Powers,  91,  8th  ed. ;  Hill  v.  Pritchard 
(Kay,  394) ;  Be  Wright  and  Marshall  (28  Ch.  D.  93), 

A  common  law  grant  by  deed  of  land  to  a  person  who  does  not  execute 
the  deed  and  afterwards  <usclaiins,  is  not  effectual  to  bar  an  entail  under 
this  section  {Peacock  v.  Eastland,  10  Eq.  17).     But  the  fact  that,  in  the. 
case  of  a  conveyance  under  the  Statute  of  Uses,  the  grantee  to  uses  does 
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Leases  bj 
tenant  in  tail. 


S  ft  4  Will.  4,  not  execute  the  deed  and  afterwards  disdaims,  will  not  render  the  deed 
t.  74, 1. 16.    ineffectual  to  bar  the  entail  {Re  Dudaoriy  8  Ch.  Diy.  631). 

The  power  of  leasing  conferred  hj  this  section  on  tenants  in  tail  (See 
sect.  41,  post)  has  become  less  material  since  the  Settled  Land  Act,  1882, 
which  last  act  (sect.  68,  sub-sect.  1,  nod)  has  enabled  a  tenant  in  tail  to 
exercise  the  powers  under  that  act  ox  a  tenant  for  life. 

Where  a  tenant  in  tail  is  a  lunatic,  the  judge  in  lunacy  may  authorize 
the  committee  to  grant  leases  binding  on  all  reversioners  (Lunacy  Act, 
1890,  ss.  120,  122 ;  see  S.  L.  Act,  1882,  s.  62). 

**  Lands"  in  this  act  includes  rents  (sect.  1,  ante).  As  to  the  effect  of  a 
recovery  on  entailed  rents,  see  Smyth  y.  Famabt/y  Carter,  d2 ;  Sid.  28d ; 
2  Keb.  29,  65,  84;  Weeks  v.  Peach,  Lutw.  1218,  1224 ;  8.  C,  Salk.  577  ; 
Chaplin  v.  Chaplin,  3  P.  Wms.  229 ;  Butl.  Co.  Litt.  298  a,  n.  2  ;  1  Prest. 
on  Conv.  3. 

A  declaration  of  trust  is  not  such  a  disposition  as  is  referred  to  in  this 
section  (Oreen  y.  Faterson,  32  Ch.  Diy.  108).  See  further,  as  to  the  mode 
in  which  the  disposition  can  be  made,  sect.  40,  post,  p.  271. 


Entail  of  rent. 


Form  of  dis- 
position. 


Power  of 
disposition 
not  to  bo 
exercised  by 
women 

tenants  in  tail 
ex  provisione 
viri,  under 
11  Hen.  7, 
c.  20,  except 
with  assent. 


The  Stat. 
11  Hen.  7, 
c.  20,  and 
construction 
of  it. 


Ex  provisione  Viri,  Sfc.  Restraining  Clause. 

16. V  Provided  always,  that  where  under  any  settlement  made 
before  the  passing  of  this  act,  any  woman  shall  be  tenant  in  tail 
of  lands  within  the  provisions  of  an  act  passed  in  the  eleventh 
year  of  the  reign  of  his  Majesty  King  Heory  the  Seventh, 
intituled  "  Certain  Alienations  made  by  the  Wife  of  the  Lands 
of  her  deceased  Husband  ehall  be  void,"  the  power  of  disposition 
hereinbefore  contained  as  to  such  lands  shall  not  be  exercised  by 
her  except  with  such  assent  as,  if  this  act  had  not  been  passed, 
would,  under  the  provisions  of  the  said  act  of  King  Henry  the 
Seventh,  have  rendered  valid  a  fine  or  common  recovery  levied 
or  suffered  by  her  of  such  lands  (o). 

(o)  By  stat.  11  Hen.  7,  c.  20,  a  woman  who  had  any  estate  in  dower 
or  for  lifcy  or  in  tail  jointly  with  her  husband,  or  only  to  herself  ^  or  to  her 
use^  in  any  lands  or  hereditaments  of  the  inheritance  or  purchase  of  her 
husband  (Co.  Litt.  326  b),  or  given  to  the  husband  and  wife  in  tail  or  for 
life,  by  any  of  the  ancestors  of  the  husband ^  or  by  any  other  person  seised 
to  the  use  of  the  husband,  or  of  his  ancestors,  could  not,  being  soley  or 
with  any  after-taken  husband^  except  with  the  consent  of  the  persons  next 
entitled  to  the  inheritance,  or  for  the  term  of  her  life  only,  alien  such 
estate  (See  Foster  v.  Pitfaly  Cro.  Eliz.  2»  524 ;  Symson  v.  Tunter,  1  Eq. 
Cas.  Abr.  220 ;  Oretton  v.  ffaward,  6  Taunt.  94 ;  Villars  v.  Beaumont, 
Dyer,  145  a ;  Watkins  v.  Lewis,  I  Buss.  &  M.  390 ;  Cro.  Eliz.  2 ;  1  Leon. 
261 ;  Curtis  v.  Price,  12  Ves.  97  ;  Bochfort  v.  Fitzmaurice,  2  Dm.  &  War. 
19 ;  1  Boper  on  Hus.  &  W.  by  Bright,  pp.  497,  515  ;  Cruise's  Dig.  tit. 
36,  c.  10;  Brest.  Conv.  19—21,  146—149). 

\_8ect  17,  repealing  11  Ren.  7,  c,  20,  was  repealed  by  37  8f  38 
Vict.  c.  35,  without  revicing  the  former  act,"] 


Reversion  in  Crown,  8fc.  not  to  be  barred. 

^e  power  of       18.  Provided  always,  that  the  power  of  disposition  herein- 
^to^extend  l>^fore  contained  shall  not  extend  to  tenants  of  estates  tail,  who. 
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by  an  act  passed  in  the  thirty-fourth  and  thirtjr-fif th  years  of  3  A  4  Will.  4, 
the  reign  of  his  Majesty  King  Henry  the  Eighth,  intituled,    ^'  '^^  *'  ^*' 
"An  Act  to  embar  feigned  Beoovery  of  Lands  wherein  the  tooertain 
Ein^  is  in  Eeversion,"  or  by  any  other  act,  are  restrained  from  tenants  in taiL 
barring  their  estates  tail,  or  to  tenants  in  tail  after  possibiKty  of 
issue  extinct  (p). 

{p)  By  statute  34  &  35  Hen.  8,  o.  20,  no  feigned  recovery  by  assent  of  Tenants  in 
parties  against  any  tenant  in  tail  of  any  lands  given  by  the  crovm,  whereof  taU  of  the  gift 
the  reversion  shall  be  in  the  king,  shall  bind  the  heirs  in  tail  (See  Perkina  of  the  crown. 
V.  Sewdl,  1  Bl.  £ep.  654;   Co.  Ott.  372  b,  373  a;  Oruise's  Dig.  tit.  36,  34&35Hen.8, 
c.  10,  ss.  42—51 ;  1  Prest.  Conv.  18,  19, 144—146,  221 ;  Chesterfield^ s  case,  o.  20. 
Hardr.  409 ;    1  Anne,  sess.  1,  c.  7;    34  Oeo.  3,  c.  75;   39  &  40  Geo.  3, 
oc.  86,  88  ;  47  Geo.  3,  c.  24 ;  S.  E.  Act,  1877,  sect,  bb.post).  As  to  the  law 
before  34  &  35  Hen.  8,  c.  20,  see  2  Boll.  Abr.  293,  294 ;    Hob.  B.  339 ; 
Bro.  TaiL  41 ;  Cro.  Car.  430 ;  Plowd.  555 ;  Dyer,  32  a ;  Neal  v.  Wilding, 
1  Wils.  275 ;  Blosse  v.  Clanmorris,  3  Bligh,  62. 

Notwithstanding  34  &  35  Hen.  8,  c.  20,  the  entail  of  lands  grantefd  by  * 

letters  ])atent  to  the  first  Duke  of  Grafton  was  held  effectually  barred  by 
a  bargain  and  sale,  under  sect.  15,  ante  {Grafton  v.  London  &  Birmingham 
B,  Co,,  6  Scott,  719 ;  see  Com.  Dig.  Estates,  B.  21 ;  Bac.  Abr.  Fines  and* 
Becoveries,  2nd  Div.  C.)  ;  ' 

Where  tenant  in  tail  of  the  gift  of  the  crown  was  disseised,  and  the  Tenant  in 
disseisor  levied  a  fine  with  proclamations,  and  five  years  elapsed ;   it  was  taU  o^  the  gift 
held  that  the  issue  in  tail  was  not  barred  {Straffisld  v.  Dower,  Cro.  Eliz.  of  the  orown 
595 ;  but  see  I  Sid.  166;  1  Boll.  B.  171 ;  and  Abergavenny  v.  Brace,  L.  B.  disseised ;  fine 
7Exch.  176).  bydiflseiaor. 

In  several  acts  of  parliament  conferring  estates  on  eminent  individuals.  Inalienable 
tenants  in  tail  are  restrained  from  aliening  such  estates,  except  for  their  estates  tail, 
own  lives,  as  in  the  case  of  the  Duke  of  Marlborough,  by  5  Anne,  cc.  3,  4 
(See2>atn«  v.  Marlborough,  1  Swanst.  74;  Osborn  v.  Marlborough,  14  "W.  E. 
886),  the  Duke  of  Wellington  (See  statutes  41  Geo.  3,  c.  59,  s.  6;  42  Geo. 
8,  c.  113,  s.  6;  54  Geo.  3,  c.  161,  s.  28),  and  the  Earl  of  Abergavenny  (2 
&  3  Ph.  &  M.  c.  23  ;  see  Abergavenny  v.  Brace,  L.  B.  7  Ezch.  145).  An 
attempt  to  bring  under  the  parliamentary  settlement  estates  larger  than 
Ihose  originally  settled  was  held  void  (Howard  v.  Shrewsbury,  2  Ch.  760). 

By  statute  14  Eliz.  c.  8  (repealed  by  26  &  27  Vict.  c.  125],  recoveries  Tenants  in 
agauist  tenant  by  the  curtesy,  tenant  in  tail  after  possibility  of  issue  tail  after 
extinct,  or  otherwise,  for  term  of  life,  or  estate  determinable  upon  life,  posBibilifr^  of 
were  void  against  the  reversioner,  unless  by  the  assent  of  the  reversioner.  ^^^  extinct. 
See,  however.  Doe  v.  Gatacre  (5  Bing.  N.  C.  609).    A  tenant  in  tail  after 
possibility  of  issue  extinct  had  no  power  of  barring  the  estate  tail  or  the 
remainders  expectant  thereon,  but  for  all  purposes  of  alienation  was  con- 
sidered merely  as  tenant  for  life  (Co.  Litt.  28  a;  11  Bep.  80),  although 
not  impeachable  for  waste. 

Where  lands  were  settled  to  the  use  of  the  wife  for  life  for  her  jointure 
and  in  bar  of  dower,  remainder  to  the  sons  and  daughters  successively 
of  the  marriage  in  tail,  remainder  to  the  heirs  of  the  body  of  the  husband 
and  wife,  and  there  was  no  issue  of  the  marriage,  the  widow  was  held 
tenant  in  tail  after  possibihty  of  issue  extinct  ( Williams  v.  Williams,  15 
Ves.  419 ;  see  PhU  v.  Ptrwles,  2  M.  &  S.  65^. 

Tenants  in  tail  where  the  reversion  is  in  tne  crown,  or  who  are  restrained  S.  L.  Aet, 
by  Act  of  Parliament  from  bcuring  the  entail  (with  certain  exceptions),  1882. 
and  tenants  in  tail  after  possibility  of  issue  extinct,  can  exercise  the 
powers  given  to  tenants  for  life  by  the  S.  L.  Act,  1882  (See  sect.  58, 
sub-sect.  1,  (i.),  fiii.),  (vii.),  of  that  act,  post).  See  also  the  powers  of  leasing 
in  the  case  of  a  lunatic  tenant  in  tail  under  Lunacy  Act,  1890,  ss.  120, 122. 
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rights  of 
certain 
persons. 


Correspond- 
ing clause  of 
Irish  Act. 

•  Sie, 


Gases  on 
sect.  19. 


Power  to  enlarge  Base  Fees. 

19.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  in  every  case  in  which  an 
estate  tail  in  any  lands  shall  have  been  barred  and  converted 
into  a  base  fee,  either  before  or  on  or  after  that  day,  the  person 
who,  if  such  estate  tail  had  not  been  barred,  would  have  been 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to 
dispose  of  such  lands  as  against  all  persons,  including  the  King's 
most  excellent  Majesty,  his  heirs  and  successors,  whose  estates 
are  to  take  effect  after  the  determination  or  in  defeasance  of  the 
base  fee  into  which  the  estate  tail  shall  have  been  converted,  so 
as  to  enlarge  the  base  fee  into  a  fee  simple  absolute  {q) ;  saving 
always  the  rights  of  all  persons  in  respect  of  estates  prior  to  the 
estate  tail  which  shall  have  been  converted  into  a  base  fee,  and 
the  rights  of  all  other  persons,  except  those  against  whom  such 
disposition  is  by  this  act  authorized  to  be  made. 

(a)  Tho  remainder  of  the  corresponding  section  of  the  Irish  statute  4  &  5 
"Will.  4,  c.  92,  8.  16,  runs  thus: — ** including  tho  King's  most  excellent 
Majesty,  his  heirs  and  successors,  as  regards  the  title  to  *  his  Majesty  to 
any  reversion  or  remainder  created  or  reserved  by  any  settlement  or  will, 
and  which  reversion  or  remainder  shall  have  come  or  shall  hereafter  come 
to  the  crown  in  consequence  of  the  attainder  of  any  person  to  whom  the 
forfeited  reversion  or  remainder  was,  previously  to  such  foifeiture,  limited 
by  any  settlement  or  will,  but  not  in  any  other  case,  or  where  the  title  to 
the  crown  shall  have  accrued  by  any  other  means;  saving  always  the 
rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  whien  shall 
have  been  converted  into  a  base  fee  and  the  righte  of  all  other  persons, 
except  those  against  whom  such  disposition  is  by  this  act  authorized  to  be 
made :  provided  always,  that  nothing  in  this  act  contained  shall  authorize 
any  tenant  in  tail  or  other  person  to  defeat  or  bar  any  estate  or  interest 
wmch  may  at  the  time  of  passing  this  act  have  been  granted  to  any 
person  or  persons  by  his  Majesty,  or  any  of  his  predecessors,  in  any 
reversion  or  remainder  which  may  have  come  to  the  crown  by  attainder 
or  otherwise." 

A  tenant  in  tail  can  under  this  section  enlarge  a  base  fee,  notwith- 
standing that  he  has  parted  with  it  to  a  purchaser  {BanJces  v.  Small,  36 
Ch.  Div.  716).  And  where  the  tenant  in  tail  is  a  woman  married  since 
1882,  she  may  enlarge  a  base  fee  without  the  concurrence  or  acknowledg- 
ment required  by  sect.  40  {Be  Drummond  and  Davie,  1891,  1  Ch.  524). 


Issue  inherit- 
able not  to 
bar  expect- 
ancies. 


Correspond- 
ing clanse  of 
the  Irish  Act. 


Di^sition  by  Seirs  Expectant  restrained. 

20.  Provided  always,  that  nothing  in  this  act  contained  shall 
enable  any  person  to  dispose  of  any  lands  entailed  in  respect  of 
any  expectant  interest  (r)  which  he  may  have  as  issue  inheritable 
to  any  estate  tail  therein  («). 

(r)  The  words  in  the  corresponding  section  of  the  Irish  statute  4  &  o 
Will.  4,  c.  92,  8.  17,  are  **  expectant  interest  or  possibility" 

By  sect.  22  of  the  same  statute  it  is  enacted,  '*  that  from  and  after  the 
31  st  day  of  October,  1834,  it  shall  be  lawful  for  any  person,  either  before 
or  after  he  shall  become  entitled  in  any  manner,  except  as  expectant  heir 
of  a  living  person,  or  as  expectant  heir  of  the  body  of  a  living  person,  to 
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an  estate  in  lands,  not  heang  a  Tested  estate,  and  whether  he  be  or  be  not  3*4  Will.  4, 
ascertained  as  the  person  or  one  of  the  persons  in  whom  the  same  mav  o*  74,  s.  20. 
become  vested,  to  dispose  of  such  lands  for  the  whole  or  any  part  of  such 
estate  therein  by  any  assurance,  whether  deed,  will,  or  any  other  instru- 
ment by  which  he  could  have  made  such  disposition  if  sucn  estate  were  a 
rested  estate  in  possession :  provided  neverth^ess,  that  no  such  disposition 
shall  be  valid  or  have  any  effect  where  the  person  making  the  same  shall 
not  at  the  time  of  the  disposition  have  become  entitled  to  such  estate, 
unless  the  deed,  will,  or  other  instrument  by  virtue  of  which  he  may  become 
entitled  be  existing  and  in  operation  at  the  time  of  the  disposition."  As 
to  the  nature  of  this  provision,  see  1  Hayes,  Conv.  219,  5th  ed.,  and  com- 
pare 8  &  9  Yict.  c.  106,  s.  6,  post.  This  provision  is  not  in  terms  confined 
to  Ireland,  but  from  the  contozt  it  would  probably  be  held  to  be  so  con- 
fined (Sagd.  E,  P.  Stat.  243). 

(«)  sect.  20  of  3  &  4  WOl.  4,  c.  74,  and  the  abolition  of  fines  put  an  end  Alienation  of 
to  some  powers  of  alienation  which  j>reviously  might  have  been  exerdsed  ezpeotant 
by  persons  having  only  expectant  mterests,  such  as  the  eldest  son  of  a  interests, 
tenant  in  tail  or  fee  simple  nad  during  the  life  of  his  father.    A  fine  levied 
by  a  person  who  afterwards  became  heir  was  an  estoppel  (1  Boll.  Abr.  482 
(S.)  pi.  2;  Helps  v.  Hereford,  2  B,  &  Aid,  242 ;  Doe  v.  Martyn,  2  Mann.  & 
B.  485 ;  Doe  v.  Oliver,  10  B.  &  0. 181;  Edwards  v.  Rogers,  W.  Jones,  756; 
WrigM  v.  Wright,  1  Yes.  sen.  412) ;  but  a  grant  by  such  a  person  was 
void  {WiveVs  case.  Hob.  45;  Perk,  sect.  65;  1  Anst.  11;  3  Term  Eep. 
365) ;  and  the  fine  did  not  bind  collateral  heirs  unless  the  right  to  the 
entail  descended  to  the  cognisor  or  his  heirs  {Bradstock  v.  Soovel,  Cro.  Gar. 
434 ;  see  8  Bep.  88  b). 

A  mere  possibility  could  be  only  bound  or  extinguished  at  law  by  Alienation  of 
estoppel,  by  a  fine,  or  a  recovery  ( TTea^c  v.  Lower,  PoUex.  54);  or  in  equity  poMibilitieB 
by  contract  {Beckley  v.  Newland,  2  P.  Wms.  182 ;  Hobsoji  v.  Trevor,  Id,  at  law  and 
191 ;  BeeLyde  v.  Mynn,  1 M.  &  K.  693).  But  when  a  possibility  is  coupled  hi  equity, 
with  an  interest,  as  where  the  person  is  fixed  and  ascertained,  it  may  be 
released  {Jewson  Y,Moulson,  2  Atk.  417\  or  be  devised,  though  it  cannot 
be  granted  or  transferred  by  the  ordinary  rules  of  the  common  law 
^Lampefs  case,  10  Bep.  46).  A  contingent  remainderman  conveyed  his 
mterest  to  secure  a  debt.  The  remainder  was  afterwards  destroved  by 
the  tenant  of  the  prior  estate.  The  interest  which  the  remainderman 
afterwards  acquired  under  the  will  of  such  tenant  was  held  to  be  available 
by  the  creditor  {Nvel  v.  Bewley,  3  Sim.  103 ;  see  Smith  v.  Baker,  1  Y.  & 
0.  C.  0.  223).  An  agreement,  of  which  the  subject  is  an  expectancy  con- 
tingent upon  the  will  of  a  living  person,  is  not  illegal,  but  wul  be  enforced 
in  equiW  (Lyde  v.  Mynn,  1  M.  <&  K.  683 ;  see  Pope  v.  Whitcombe,  3  Buss. 
124).  A  specific  performance  was  decreed  of  an  agreement  between  two 
sons  to  share  eqiudlv  whatever  property  they  mi^t  derive  from  their 
father  either  in  his  lifetime  or  at  his  decease  ( Wethered  v.  Wethered,  2  Sim. 
183 ;  see  Harwood  v.  Tooke,  2  Sim.  192 ;  Alexander  v.  Wellington,  2  B.  & 
K.  55 ;  Carleton  v.  LeigkUm,  3  Mer.  667) ;  but  a  voluntary  agreement  will 
not  be  enforced  {Meek  v.  Kettlewell,  1  Phil.  342). 

A  fine  by  a  contingent  remainderman  did  not  o^rate  by  estoppel  only,  Fine«  by 
but  when  the  contingency  happened  the  estate  which  then  became  vested  oontingent 
fed  title  estopjpel,  so  uutt  the  fine  operated  unon  that  estate  as  if  it  had  remainder- 
been  vested  in  the  cognisors  at  the  time  the  nne  was  levied  {Bawlin^s  case,  ^^^ 
4  Eep.  52 ;   Weale  v.  Lower,  Pollox.  54 ;  Trevivian  v.  Lawrence,  6  Mod. 
258 ;  lid.  Baym.  1051 ;  Vick  v.  Edwards,  3  P.  Wms.  372 ;  Doe  v.  Oliver, 
10  Bam.  &  Cress.  181 ;  Doe  v.  Howell,  Id.  191 ;  Doe  v.  Martyn,  8  B.  &  0. 
627 ;  Davies  v.  Bush,  1  M*ael.  &  Y.  58 ;  see  Feame,  365).    The  estoppel 
raised  by  the  fine  of  a  contingent  remainderman  was  available  only  by 
parties  and  privies  [Doe  v.  Martyn,  8  B.  &  0.  527). 

A  contingent  interest  in  terms  of  years  mi^ht  be  assigned  in  equity  for  Oontingent 
valuable  consideration,  or  for  love  and  affection  between  parent  and  child  interests  now 
(1  Yes.  sen.  411 ;  Wind  v.  Jekyl,  1  P,  Wms.  572).    As  to  the  alienation  aUenable  and 
of  contingent  intereste  by  married  women,  see  sect.  11,  post;  Crofts  v,  devisaWe. 
MiddlHm,  8  D.  M.  &  G.  192;  Jones  v.  Frost,  7  Ch.  773J.    Contingent 
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Estoppel. 


Estoppel  by 
deed. 


3  4  4  Will.  4,  interests  in  any  tenements  or  hereditaments  are  now  made  alienable  by 
e.  74,  f.  90.    deed  (8  &  9  Yict.  c.  106,  s.  6,  pott).    And  aU  contingent,  executory  or 

other  future  interests  in  any  real  or  personal  estate  are  deyisable  (1  Yict. 

c.  26,  s.  3,  post). 

An  estoppel  is  when  one  is  concluded  and  forbidden  in  law  to  speak 
against  bis  own  act  or  deed,  even  thougb  it  be  to  say  the  truth  (Terms  of 
the  Law,  157 ;  Litt.  s.  667 ;  Co.  Litt.  352  a).  There  are  three  kinds  of 
estoppels,  (1)  by  matter  of  record,  (2)  by  matter  inpaxs,  and  (3)by  deed, 
whether  an  indenture  or  a  deed  poll  {Bonner  y.  Wilkinson^  5  B.  &  Aid. 
682;  Co.  Litt.  47  b;  Lewis  y.  Willis,  1  Wils.  314;  Litt.  s.  693).  Estoppel 
by  matter  of  record  is  disciissed  at  length  2  Smith  L.  C.  831 — 856,  9th  ed. 
See  Co.  Litt.  352. 
Estoppel  by  The  acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  but  few,  and 
matter  in  pais,  these  acts  are  of  notoriety,  not  less  forznal  and  solemn  than  the  execution 
of  a  deed,  such  as  liyery,  entry,  acceptance  of  an  estate,  and  the  like  (Co. 
Litt.  352  a).  Thus  a  tenant  who  accepte  a  lease  is  estopped  from  dis- 
puting his  landlord's  title  {Langford  y.  Selmes,  3  K.  &  J.  220).  The  doc- 
trine of  the  surrender  of  a  lease  by  operation  of  law,  arising  out  of  the 
grantingand  acceptance  of  a  new  lease,  is  based  on  estoppel  {Lyon  y.  Beed, 
13  M.  &  W.  306).  The  doctrine  has  been  extended  to  cases  where  a  landlord, 
with  the  tenant's  assent,  grante  a  new  lease  to  a  third  person,  the  tenant 
giving  up  possession  {Thomas  y.  Cook,  2  B.  &  Aid.  119;  Davidson  y.  Gtnt,  26 
L.  J.  Ex.  122).  See  as  to  the  estoppel  of  the  tenant  in  such  a  case,  Nickells 
y.  Atherstone  (10  Q.  B.  944) ;  and  of  the  landlord,  Oastler  y.  ffenderaon  (2 
Q.  B.  Diy.  575).  As  to  conduct  which  in  mercantile  transactions  binas 
parties  by  estoppel  in  pais,  see  Carr  y.  X.  &  N,  W,  By.  Co,  (10  0.  P.  807) ; 
Seton  y.  La/one  (19  Q.  B.  Diy.  68). 

According  to  the  doctrine  of  estoppel  by  deed  (which  will  not  be  ex- 
tended. General  Finance  Co,  y.  Liberator  Society,  10  Oh.  D.  21),  a  fictitious 
statement  is  treated  as  true  (10  Ch.  D.  20).  The  principle  is  mat  where  a 
man  has  entered  into  a  solemn  engagement  under  his  hand  and  seal  as  to 
certain  facte,  he  shall  not  be  permitted  to  deny  any  matter  which  he  has 
60  asserted  {Bowman  y.  Taylor,  2  Ad.  &  El.  291 ;  see  GoodtiUe  y.  Bailey, 
Cowp.  600;  Co.  Litt.  47  b;  Gwyn  y.  Neath  Canal  Co.,  L.  E.  3  Ex.  209). 
The  estoppel  binds  persons  claiming  under  the  person  estopped  {Taylor 
y.  Needham,  2  Taunt.  278 ;  Doe  y.  Stone,  3  C.  B.  176);  but  a  person  talnng 
under  a  conyeyance  is  not  estopped  by  recitels  in  a  previous  aeed  on  which 
the  title  conyeyed  is  founded  when  the  suit  relates  to  land  other  than 
those  comprised  in  the  conyeyance  {Doe  y.  ShelUm,  3  Ad.  &  El.  265 ;  see 
Melbourne  Corporation  y.  Brougham,  7  App.  Cas.  307). 

In  accordance  with  the  above  doctrine,  the  recital  of  a  particular  fact  in 
a  deed  will  estop  the  party  making  the  statement  {Bowman  y.  Taylor,  2 
Ad.  &  El.  278;  Hill  v.  Manchester  Waterworks  Co,,  2  B,  &  Ad.  544; 
Pargeter  y.  Harris,  7  Q.  B.  708).  Where  a  lease  recited  a  will,  the  lessee 
who  executed  the  counterpart  was  estopped  from  denying  the  execution 
of  the  will  {Bringloe  v.  Goodson,  5  Bing.  N.  C.  738).  The  recital  must  be 
precise  and  unambiguous,  e,g,,  that  a  grantor  is  seised  of  the  legal  estate 
[Heath  y.  Crealock,  10  Ch.  30 ;  Bight  y.  Bucknell,  2  B.  &  Ad.  278 ;  see 
lie  Horton,  Horton  y.  Perks,  51  L.  T.  420) ;  and  since  every  deed  must 
be  construed  according  to  the  intention  of  the  parties  as  appearing  by  the 
whole  deed,  when  a  recital  is  intended  to  be  the  stetement  of  one  party 
only,  the  estoppel  is  confined  to  that  party  {Strowghill  y.  Buck,  14  Q,  B. 
781 ;  S,  E.  B.  Co,  y.  Wharton,  6  H.  &  N.  626).  As  a  general  rule  no 
estoppel  arises  by  a  deed  upon  the  face  of  which  the  truth  appears  {Doe  y. 
Scarborough,  3  Ad.  &  El.  2 ;  Doe  y.  Lawrence,  4  Taunt.  23).  As  to  the 
application  of  this  rule  to  the  case  where  the  creation  by  estoppd  of  a 
tenancy  between  mortgagor  and  mortgagee  was  in  question,  see  Morton  y. 
Woods,  L.  R.  4  Q.  B.  293,  303 ;  Ex  p,  Punnett,  16  Oh.  Diy.  226,  234; 
Where  an  untrue  recital  has  been  introduced  into  a  deed  by  mistake  and 
without  fraud  thereis  no  estoppel  {Brooke  y.  Haymes,  6  Bq.  25 ;  Empson*i 
case,  9  Eq.  597).    Again,  a  recital  will  not  estop  «  par^  in  -an  aotiott  not 
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fomidfid  on  tiie  deed,  Imt  wholfy  oo]la(»nl  to  it  (CofT^^  3ft4Wm.4, 

A  W.  209;  Exp.  Morgan,  Be  simpmm,  2  Oh.  Div.  72).    A  married  woman    o.  74,  i.  gP. 
may  be  estqpped  by  a  recital  in  a  deed  duly  executed  and  acknowledged 
by  ner  {Jones  v.  Frost,  7  Ch.  773). 

Apart  from  the  effect  of  recitals,  the  operative  words  of  a  grant  or  By  other 
release  will  not  by  estoppel  pass  a  subsequenUy-aoquired  legu  estate  parts  of  a 
(JSeotA  Y.  Grmloek,  10  Oh.  30;  Bight  t.  BwkneU,  2fi.  &  Ad.  278;  the  deed. 
ix>ntrary  decision  in  Beneley  y.  Burdon,  2  Sim.  &  Stu.  619;  8  L.  J.  Gh. 
86,  being  oyerroled;  Lloyd  y.  Lloyd,  4  Dru.  &  W.  369).    Nor  will  coye- 
nants  for  title  haye  that  effect  {General  Finance  Co,  y.  Liberator  Soddy, 
10  Gh.  D.  15).    As  to  estoppel  by  covenant,  see  Doe  y.  Ford  (3  Ad.  &  M. 
d4(I^« 

A  nominal  consideration  being  expressed  in  a  deed  does  not  prevent  the  Oonaidera- 
admisedon  of  evidence  aliunde  of  the  real  consideration  if  not  mconsistent  tion. 
with  the  deed  {Be  Lei/child,  1  £q.  231).  Before  the  Judicature  Acts  the 
')wrtiee  were  bound  by  a  receipt  lor  the  consideration  money  in  the  body 
of  the  deed  {Bawntree  v.  Jacob,  2  Taunt.  141 ;  Baker  v.  Dewey,  1  B.  &  U. 
704) ;  but  not  by  an  iudorsed  receipt,  which,  being  no  p^  of  the  deed, 
was  not  an  estoppel,  but  only  evidence  {Lampon  v.  Corke,  5  B.  &  Aid.  606 ; 
Chrmes  y.  Key,  3  B.  &  Ad.  313).  In  either  case  it  might  be  shown  in 
equity  that  ixie  money  was  not  paid  {Byle  v.  Haggie,  1  Jac.  &  W.  234 ; 
Wilson  y.  Keating,  27  Beav.  121).  The  rule  of  equity  now  prevails.  In 
favour,  however,  of  third  jmirties  acting  on  the  faith  thereof,  a  receipt  may 
be  binding  {Bickerton  v.  Walker,  31  Oh.  Div.  151). 

Where  a  man  executes  a  deed  by  forging  the  name  of  another,  repre-  Forged  deed, 
senting  himself  to  be  that  other,  he  is  bound  by  an  estoppel,  as  to  the 
natore  of  which  see  Be  Cooper,  Cooper  v.  Vesey  (20  Oh.  Div.  633). 

The  rule  which  requires  a  man  to  be  bound  by  his  own  deliberate  repre-  Cases  where 
sentations  of  matters  of  fact  may  be  overbalanced  by  weightier  considera-  there  is  no 
tions.  Thus  if  ^  trustee,  deriving  his  authority  from  a  public  act  of  estoppel, 
parliament,  grants  by  a  deed  unauthorized  by  the  act,  the  grantor  will  not 
DO  estopped  m>m  ioaisting  against  the  other  party  to  the  deed  that  he  had 
no  such  power  {FairtiUe  v.  Gilbert,  2  T.  B.  169 ;  see  Z>oe  v.  Hares,  4  B.  & 
Ad.  435,  and  Webb  v.  Heme  Bay  Commrs,,  L.  E.  5  Q.  B.  642).  So  a  party 
to  the  deed  is  not  estopped  from  pleading  its  illegality  ((7oZ2t7i«  v.  Blantem, 
2  Wils.  347 ;  Faaton  v.  Fopham,  9  East,  408) ;  nor  from  showing  that  the 
consideration  was  immoral,  or  contraiy  to  an  act  of  parliament  or  public 
policy  (Frole  v.  Wiggins,  3  Bing.  N.  0.  230).  So  a  party  is  not  estopped 
from  snowing  that  a  deed  is  void  under  a  statute  {Doe  y.  Howells,  2  Ad. 
&  £U1.  744 ;  see  Doe  v.  Ford,  3  Ad.  &  £1.  649].  But  a  man  cannot  avoid 
his  own  deed  by  an  allegation  of  his  own  iraud,  as  that  the  deed  was 
executed  for  the  purpose  of  giving  a  colourable  qualification  to  kill  game 
{Doe  y.  Boberts,  2  B.  &  Aid.  367 ;  see  also  the  cases,  Doe  v.  Skirrow,  7  Ad. 
ft  Ell.  167 ;  Gaunt  v.  Wainman,  3  Scott,  413  ;  Whvtton  v.  Feacock,  2  Bing. 
N.  0.  411 ;  Bringloe  v.  Goodson,  4  Bing.  N.  0.  726;  see  an  article  on 
Estoppel  by  Deed,  5  Jur.  858,  1170). 

A  surrender  of  copyholds  does  not  operate  by  estoppel  {Taylor  v.  Copyholds 
FhiUips,  1  Ves.  sen.  230;    Goodtitle  v.  Morse,  3  T.  E.  365;    Morse  v.  not  bomid  by 
Faulkner,  3  Swanst.  429;  Dm  v.  Tomkins,  11  East,  185 ;  Doe  y.  Wilson,  4  estoppel. 
B.ftAid.303;  see  2>oe  y.  j8&i[/e,  8  Ad.  &  El.  650). 


Dispositions  for  limited  Purposes. 

21.  EroYided  always,  that  if  a  tenant  in  tail  of  lands  shall  ^^*^^ 
iliake  a  disposition  of  the  same  under  this  act,  by  way  of  mort-  ^  ^  tenmt  ii 
gage,  or  for  any  other  limited  purpose,  then  and  in  suoh  case  tail  by  way 
saoh  dispofiition  shall,  to  the  extent  of  the  estate  thereby  oreated,  of  »^'*»*fi^» 
be  an  absolute  bar  in  equity  as  well  as  at  law  to  all  persons  as  oJh^'itcmted 

8  2  purpose. 
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3  4  4  Will.  4,  agaiiist  whom  suoh  dispofidtion  is  by  this  act  authorized  to  be 
e.  74, 1.  31.  j^BuiQ^  notwithstanding  any  intention  to  the  contrary  may  be 
expressed  or  implied  in  the  deed  by  which  the  disposition  may 
be  efiected :  provided  always,  that  if  the  estate  created  by  such 
disposition  shall  be  only  an  estate  pour  autre  vie^  or  for  years 
absolute  or  determinable,  or  if,  by  a  disposition  under  tms  act 
by  a  tenant  in  tail  of  lands,  an  interest,  charge,  lien  or  incum- 
brance shall  be  created  without  a  term  of  years  absolute  or 
determinable,  or  any  greater  estate  for  securing  or  raising  the 
same,  then  such  disposition  shall  in  equity  be  a  bar  only  so  far 
as  may  be  necessary  to  give  full  effect  to  the  mortgage,  or  to 
such  other  limited  purpose,  or  to  such  interest,  lien,  charge,  or 
incumbrance,  notwithstanding  any  intention  to  the  contrary  ma^^ 
be  expressed  or  implied  in  the  deed  by  which  the  disposition  may 
be  effected  {t). 

Effect  of  this       {j\  This  section  was  intended  to  put  an  end  to  sucli  questions  as  arose  in 
section.  Jackson  v.  Innes  (1  Bligh,  104),  as  to  whether  an  equity  of  redemption  was 

resettled  by  the  inortG;age  deea  {PUmdey  y.  Felton,  14  App.  Gas.  66).^ 

By  this  section  of  &e  act,  if  a  tenant  in  tail  makes  a  mortgage  in  fee 
with  a  proviso  for  redemption  in  the  usual  form,  he  will  thenceforth  be 
entitled  to  the  equity  of  redemption  discharged  from  the  entail ;  but  if  he 
creates  an  estate  pour  autre  rie,  or  for  years  only,  or  an  **  interest ,  charge, 
or  incumbrance,    without  a  term  of  years,  by  way  of  mortgage,  the  entail 
will  be  affected  only  to  the  extent  of  the  charge  created,  alSiough  there 
be  an  express  declaration  of  intention  that  the  deed  shall  operate  as  a  com- 
plete bar  of  the  entail.    Assuming,  what  is  not  dear,  that  a  conveyance  by 
a  tenant  in  tail  to  a  trustee  to  the  use  of  a  mort^gee  for  a  term  of  years, 
with  remainder  to  such  uses  as  the  tenant  in  tail  e£ould  appoint,  or  to  the 
use  of  himself  in  fee,  would  not  extinguish  the  entail  altogether,  it  will  be 
necessary,  where  the  object  is  to  mi£e  a  mortgage  for  years,  or  to  create 
a  charge,  and  to  bar  the  entail  in  the  equity  of  redemption,  to  attain  the 
latter  object  by  a  distinct  deed,  either  before  or  after  tne  creation  of  tiie 
mortgage  or  charge.    Assuming  also,  what  is  not  dear,  that  where  a 
mortgage  in  fee  is  made  with  a  proviso  that  on  payment  of  the  money  the 
estate  shall  be  reconveyed  to  the  former  uses,  either  by  reference  or  by 
express  limitation  to  the  same  uses,  that  the  entail  would  not  be  revived, 
it  will  be  necessary  to  have  a  distinct  deed  for  preserving  the  entail,  as  to 
the  e(][uity  of  redemption ;  it  may,  however,  be  contend^  that  the  object 
of  this  section  is  not  to  apply  to  express  limitations,  but  merely  to  prevent 
a  simple  declaration  that  the  entail  shall  or  shall  not  be  barred  from 
having  any  operation  (see  9  Jarm.  Conv.  404, 405) ;  and  tiierefore  that,  by 
one  deed  either  of  the  last-mentioned  objects  may  be  accomplished.    In 
mortgages  in  fee,  whether  of  freeholds  or  copyholds,  when  it  is  intended 
that  the  equity  of  redemption  shall  be  discharged  from  the  entail  without 
any  further  assurance,  it  will  be  proper  to  frame  the  proviso  of  redemp- 
tion not  so  as  to  make  the  estate  of  the  mort^ffee  void  on  payment  of  the 
money,  but  to  direct  that  he  shall  reconvey  it  (which  is  the  usual  form) 
to  the  uses  intended ;  for  if  the  condition  in  the  former  case  should  be 
performed,  it  might  be  contended  that  the  tenant  in  tail  became  seised  of 
his  former  estate  tail  (See  further  as  to  the  effect  of  tiiis  section,  1  Hayes, 
Conv.  183—185,  5th  ed.)  ^ 

Where  a  tenant  in  tail  subject  to  charges  for  portions  was  lunatic,  the 

court  directed  the  charees  to  be  raised  by  a  mortgage  for  a  term  of  years 

without  a  power  of  sale  (Be  Fares,  2  Ch.  Div.  61 :  and  see  S.  (7.,  12  Ch,. 

Div.  333). 

Mortg^  of        It  has  been  suggested,  as  following  from  a  comparison  of  the  present 

rateiled  copy-  section  with  sect.  50,  post,  that  if  a  legal  tenant  in  tail  of  copyholds  mort- 

oios.  ga^s  by  conditional  surrender  which  is  not  followed  by  atoittance,  but 
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the  money  is  ^d  off  and  the  surrender  vacated  by  the  entry  of  satisfaction,  8  4  4  Will.  4» 
the  estate  tail  remains  unaffected ;  but  that  the  estate  tail  would  be    e.  74^  s.  81. 

barred  if  the  surrender  were  followed  by  admittance  (Dayidson,  Mort- 

ga^es,  4th  ed.  39). 

p^terest,  charges,  liens  or  incumbrances  may  be  created  by  a  tenant  in  Interest, 
tail  imder  the  act;  but  they  must  be  created,  and  not  left  te  vest  in  pbarge,  lien  or 
contract  (Sugd.  R.  P.  Stat.  197).    Sect.  40  (post)  expressly  requires  in  inwunbrance. 
evenr  case  a  formal  legal  assurance ;  it  would  seem,  tiieref ore,  that  the 
words  ''interest,  charge,  lien  or  incimibrance  "  do  not  include  an  equitable 
mortgage  by  mere  deposit  of  title  deeds.    As  to  such  equitable  mor^agres,  Equitable 
see  Coote  on  Mortgs^ges ;  Fisher  on  Mortgages,  4th  ed.  p.  51 ;  Rvm^  y,  mortgages, 
Ru89d  (1  Wh,  &  Tud.  L.  0.  Eq.  773,  6th  ed.) 


Vin.  Definition  of  the  Pkotector. 

22.  If  at  the  time  when  there  shall  be  a  tenant  in  tail  of  The  owner  of 
lands  under  a  settlement  there  shall  be  subsiflting  in  the  same  I^^^ggt^* 
lands  or  any  of  them,  under  the  same  settlement,  any  estate  for  ^^d^? 
years  detenninable  on  the  dropping  of  a  life  or  lives,  or  any  aettlenieiit, 
greater  estate  (not  being  an  estate  for  years),  prior  to  the  estate  ^J^*J^® 
tail,  then,  the  person  who  shall  be  the  owner  of  the  prior  estate,  under  the 
or  the  first  of  suoh  prior  estates,  if  more  than  one,  then  subsist-  same  aettle- 
ing  under  the  same  settlement,  or  who  would  have  been  so  if  no  S^^ffoteotor 
absolute  disposition  thereof  had  been  made  (the  first  of  such  of  thesettle- 
prior  estates,  if  jnore  than  one,  being  for  all  the  purposes  of  this  meat, 
act  deemed  the  prior  estate),  shaU  be  the  protector  oi  the  settle- 
ment so  far  as  regards  the  lands  in  which  such  prior  estate  shall 
be  subsisting,  and  shall  for  all  the  purposes  of  this  aot  be  deemed 
the  owner  of  suoh  prior  estate,  although  the  same  may  have  been 
charged  or  incumbered  either  by  the  owner  thereof  or  by  the 
settlor,  or  otherwise  howsoever,  and  although  the  whole  of  the 
rents  and  profits  be  exhausted  or  required  for  the  payment  of 
the  charges  and  incumbrances  on  such  prior  estate,  and  although 
«uoh  prior  estate  may  have  been  absolutely  disposed  of  by  the 
owner  thereof,  or  by  or  in  consequence  of  the  bankruptcy  or 
insolvency  of  such  owner,  or  by  any  other  act  or  default  of  such 
owner;   and  that  an  estate  by  the  curtesy,  in  respect  of  the 
estate  tail,  or  of  any  prior  estate  created  by  l^e  same  settlement, 
shall  be  deemed  a  prior  estate  imder  the  same  settlement  within 
the  meaning  of  this-dause ;  and  that  an  estate  by  way  of  result* 
ing  use  or  trust  to  or  for  the  settlor  shall  be  deemed  an  estate 
imder  the  same  settlement  within  the  meaning  of  this  clause  {u). 

{u)  In  cases  of  lunacy  the  Lord  Chancellor  is  protecter  (See  jx>9^,  ss.  33, 
48;.  Where  there  is  a  tenant  in  tail  in  possession  and  a  tenant  in  tail  in 
remainder  under  the  same  settlement,  the  tenant  in  tail  in  possession  is 
the  protecter  as  to  the  tenant  in  taU  in  remainder  {Re  BUwitty  6  D.  M.  & 
a.  187). 

Where  the  owner  of  the  only  prior  estate  holds  under  a  different  settle- 
ment from  the  tenant  in  tail,  he  is  not  the  protector  {BerriTioUm  v.  Scatty 
32  L.  T.  125).  The  owner  of  the  prior  estate  referred  te  in  tfds  section  is 
the  owner  of  the  beneficial  interest  {Rt  DucUon^  8  Ohi  Div*  632).    Thus, 
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8  4  4  Will.  4,  where  an  equity  of  redemption  was  limited  to  trustees  in  trust  for  A.  for 
e.  74,  s.  28.    life,  with,  remamder  to  the  use  of  B.  in  tail,  A.  was  the  protector,  not  the 

'. trustees  {Re  Dudson^  sup,;  compare  the  old  law  of  recoveries,  ante, 

p.  250).  So,  where  lands  were  deyised  to  trustee  for  a  term  on  trust  to 
pay  an  annuity,  and  manage  the  estate,  and  pay  the  surplus  to  A.,  who 
was  also  the  joint  life  tenant,  subject  to  the  term,  A.  was  the  protector 
{AinshyY,  Ainsleyy  61  L.  T.  780;  33  W.  E.  148\  Where  the  trustees 
appointed  protector  by|the  settlor  (See  sect.  32,  poBt)  died,  and  new  trustees 
were  appomted  by  the  court,  the  tenant  for  life  became  protector  (^Clarke 
V.  Chamberlutn,  16  Ch.  D.  176).  Where,  however,  a  trustee  is  given  an 
estate  during  the  life  of  a  person  on  trust  to  pay  the  rents  to  the  settlor's 
creditors,  it  was  said  that  the  trustee  would  be  the  protector  {Be  Dudson, 
8  Ch.  Div.  633). 

When  there  will  be  a  resulting  trust,  see  Hill  v.  London  (1  Atk.  618^ ; 
KingY*  Denison  (1  Ves.  &  B.  260);  Cook  v.  Hutchinson  (1  Keen,  42); 
Lewin  on  Trusts,  150  ef  a^;.,  9th  ed. 


Protector  as  to  undivided  Shares. 


Each  of  two 


23.  Provided  always,  that  where  two  or  more  personB  shall  be 
owB^of  a     o^^ors,  under  a  settlement,  within  the  meaning  of  this  act,  of  a 
prior  estate      prior  estate,  the  sole  owner  of  which  estate,  if  there  had  been 
to  be  the  sole   only  one,  would  in  respect  thereof  have  been  the  protector  of 
Sahara  "*^  suoh  settlement,  each  of  such  persons,  in  respect  of  such  un- 
divided share  as  he  could  dispose  of,  shsJl  for  all  the  purposes  of 
this  act  be  deemed  the  owner  of  a  prior  estate,  and  snail,  in 
exclusion  of  the  other  or  others  of  them,  be  the  sole  protector  of 
such  settlement  to  the  extent  of  such  undivided  share  [v). 

(v)  Where  A.  had  for  life  one-fifth  of  an  estate  with  a  remainder  in  tail 
in  one-fifth,  andliad  also  one-fourth  of  another  fifth  for  life,  with  a  more 
remote  remainder  in  tail  in  one-fourth  of  one-fifth,  he  was  protector  of  the 
identical  undivided  share  of  which  he  was  tenant  in  tail,  and  not  merely 
protector  of  an  equivalent  aliquot  share  of  the  estate  {TufiM  v.  BorreU^ 
20  Eq.  196).  See  Church  v.  Edwards,  2  Br.  0.  0.  180 ;  Oakley  v.  Smith, 
Amb.  90;  3  Prest.  Oonv.  90  et  seq. 

Protector  in  case  of  Married  Women. 

24.  Provided  always,  that  where  a  married  woman  would,  if 
single,  be  the  protector  of  a  settlement  in  respect  of  a  prior 
estate,  which  is  not  thereby  settled,  or  a^eed  or  directed  to  be 
settled,  to  her  separate  use,  she  and  her  nusband  together  shall 
in  respect  of  such  estate  be  the  protector  of  such  settlement,  and 
shall  be  deemed  one  owner;  but  if  such  prior  estate  shall  by 
such  settlement  have  been  settled,  or  agreed  or  directed  to  be 
settled  to  her  separate  use,  then  and  in  such  case  she  alone 
shall  in  respect  of  such  estate  be  the  protector  of  such  settle- 
ment (a?), 

{x)  See  Keer  v,  Brovm  (Johns.  138).  Where  several  persons  constitute 
the  protector,  the  term  jprotector  is  applicable  equally  to  tiie  entire  body 
and  to  each  individual  {Ee  Waintvright,  1  Phill.  258). 

Protector  as  to  Estates  restored  or  confirmed. 

^  ^  ^}!t^       ^^'  I*^'^^®^  always,  that,  except  in  the  case  of  a  lease  herein- 
reetored  bv'    ^^^  provided  f or,  where  an  estate  shcdl  be  limited  by  a  settle*- 

setUement. 


Where  a 
married 
woman  alone 
shall  be  the 
protector,  and 
where  she  and 
her  husband 
together  shall 
be  protector. 
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meat  br  way  of  oonfirmation,  or  where  the  settlement  shall  >  *  4  wm.  i, 
merely  have  the  eflEeot  of  restoring  an  estate,  in  either  of  those    ^'  ^^'  *•  ^' 
oases  such  estate  shall  for  the  purposes  of  this  act,  so  far  as 
regards  the  protector  of  the  settlement,  be  deemed  an  estate 
sabfjisting  under  suoh  settlement. 

Lessees  not  to  he  Protector. 

26.  Provided  always,  that  where  a  lease  at  a  rent  shall  be  Astoleasesat 
created  or  oonflimed  by  a  settlement,  the  person  in  whose  F^*  ^^t 
favour  snch  lease  shall  be  created  or  oonflrmed,  shall  not  in    ^^ 
respect  thereof  be  the  protector  of  such  settlement. 

DoweresseSj  8fc,y  not  to  he  Protector. 

27.  Provided  always,  that  no  woman  in  respect  of  her  dower,  No  tenant  in 
and  (except  in  the  case  hereinafter  provided  for  of  a  bare  trustee  ^^'^^'a^®?' 
under  a  settlement  made  on  (x  before  the  thirty-first  day  of  to^proteo- ' 
December,  one  thousand  eight  hundred  and  thirty-three),  no  tor,  ezoeptin 
bare  trustee,  heir,  executor,  administrator  or  assign,  in  respect  ^  ^'traate^ 
to  any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator  or  assign,  shall  be  the  protector  of  a  settlement  (y). 

(y)  There  is  a  discrepancy  between  this  date  and  the  date  given  in 
sect.  31  (28th  Augost,  1833).  It  seems  doubtful  which  enactment  must 
control  the  other  (1  Hayes,  Gonv.  180,  5th  ed. ;  Sugd.  B.  P.  Stat.  203). 
See  as  to  this  section  the  argument  in  Re  Dudsorhf  8  CSi.  D.  628. 

Who  to  he  Protector  where  owner  of  prior  estate  excluded  hy  the 

two  last  Clames. 

28.  Provided  always,  that  where  under  any  settlement  there  Who  shaU  be 
eball  be  more  than  one  estate  prior  to  an  estate  tail,  and  the  *^®  protector 
person  who  shall  be  the  owner  within  the  meaning  of  this  act  owner  of  the 
of  any  such  prior  estate,  in  respect  of  which  but  for  the  two  prior  estate 
last  preceding  clauses,  or  either  of  them,  he  would  have  been  ^^l^  *^® 
the  protector  of  the  settlement,  shall  by  virtue  of  such  clauses,  clanseR,  be 
or  either  of  them,  be  excluded  from  beine  the  protector,  then  exdaded. 
and  in  such  case  the  person  (if  any^  who,  ii  such  estate  did  not 

exist,  would  be  the  protector  of  tne  settlement,  shall  be  such 
protector  (z). 

(z)  See  Be  Dudaon  (8  Gh.  Div.  633). 

Tenant  to  the  Praecipe  to  he  Protector^  when. 

29.  Provided  always,  that  where  abeady,  or  on  or  before  the  Where,  in  the 
ihirty.first  day  of  December,  one  thousand  eight  hundred  and  ^^^ ""  "^ 
thirty-three,  an  estate  under  a  settlement  shall   have    been  before  the  sist 
disposed  of  either  absolutely  or  otherwise,  and  either  for  valuable  Deoember, 
consideration  or  not,  the  person  who  in  respect  of  such  estate  i^^^^  ^ 
would,  if  this  act  had  not  been  passed,  have  been  the  proper  make  the 
person  to  have  made  the  tenant  to  the  writ  of  entry  or  other  writ  tenant  to  the 
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8  A:  4  Will.  4,  for  Buffering  a  common  recovery  of  the  lands  entailed  by  such 
c.  74^  ■.  89.    settlement,  shall,  during  the  continuance  of  the  estate  which 
writ  of  entry    conferred  the  right  to  make  the  tenant  to  such  writ  of  entry  or 
in  a  recovery    other  writ,  be  the  protector  of  such  settlement  (a). 

BhaUbethe  '  r  \  / 

protector.  ^q)  This  and  the  following  section  of  the  act  will  render  it  neoeasaiy, 

where  it  is  intended  to  bar  an  entail  created  on  or  before  the  diet 
December,  1833,  to  ascertain  in  whom  the  immediaie  freehold  of  the  lands 
is  vested,  in  the  same  way  as  was  required  for  determining  who  was  the 
proper  person  for  making  a  tenant  to  the  prcecipe  in  a  recoyery  (See  atite^ 
p.  250).  This  section  must  be  attentively  considered  in  connection  with 
the  27th,  30th  and  31st  sections.  In  Corrall  v.  Cattdl  (4  Mees.  &  W. 
734,  and  see  Cattell  v.  Corrall^  3  T.  &  Coll.  413),  a  tenant  in  tail,  in 
1817,  conveyed  to  trustees  for  the  life  of  the  tenant  in  tail  upon  certain 
trustis.  The  impression  of  the  court  seemed  to  be  that  the  trustees  were 
not  protectors.  Mr.  Hayes  (1  Conv.  177V  and  Lord  8U  Leonards  (Sugd. 
B.  P.  Stat.  203),  were  of  opinion  that  tne  trustees  were  protectors  (See 
B.  22,  ante)» 


Where  in  the 
caNe  of  the 
diepoeitioii  of 
a  reversion  on 
or  before  the 
3l8t  of  De- 
cember, 1833, 
the  person 
to  make  the 
tenant  to  the 
writ  of  entry 
in  a  recovery 
shall  be  the 
protector. 


Where  a  bare 
trustee  under 
a  settlement 
made  before 
the  passing 
of  this  act 
shall  be  the 
protector. 


30.  Provided  always,  that  where  any  person  havinfif  either 
abready,  or  on  or  before  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty- three,  either  for  valuable 
consideration  or  not,  disposed  of,  either  absolutely  or  otherwise, 
a  remainder  or  reversion  in  fee  in  any  lands,  or  created  any 
estate  out  of  such  remainder  or  reversion,  would,  under  this  act, 
if  this  clause  had  not  been  inserted,  have  been  the  protector  of 
the  settlement  by  which  the  lands  were  entailed  in  which  such 
remainder  or  reversion  may  be  subsisting,  and  thereby  be 
enabled  to  concur  in  the  barring  of  such  remainder  or  reversion, 
which  he  could  not  have  done  if  he  had  not  become  such 

Erotector,  then  and  in  every  such  case  the  person  who,  if  this  act 
ad  not  been  passed,  would  have  been  the  proper  person  to  have 
made  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
a  common  recoveiy  of  such  lands,  shall,  during  the  oontinuanoe 
of  the  estate  which  conferred  the  right  to  make  the  tenant  to 
such  writ  of  entry  or  other  writ,  be  we  protector  of  such  settle* 
ment. 

JBare  Trustee  to  he  Protector ^  when, 

31.  Provided  alwavs,  that  where,  under  any  settlement  of 
lands  made  before  the  passing  of  this  act,  the  person  who,  if 
this  act  had  not  been  passed,  would  have  been  the  proper  person 
to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
a  common  recovery  of  such  lands  for  the  purpose  of  barring  any 
estate  tail  or  other  estate  under  such  settlement,  shall  be  a  bare 
trustee,  such  trustee  shall,  during  the  continuance  of  the  estate 
conferring  on  him  the  right  to  make  the  tenant  to  such  writ  of 
entry  or  other  writ,  be  the  protector  of  such  settlement  (6). 

(6)  The  husband  of  a  married  woman  taking  an  estate  for  her  separate 
use  under  a  settlement  is  not  a  bare  trustee  under  the  settlement  within 
this  section  (£eer  y«  Brown,  Johns.  138). 

Under  thLs  section  a  trustee,  haying  the  first  immediate  estate  of  freehold^ 
will  be  protector  of  a  settlement  made  be/ore  the  passing  of  this  €ui 
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!28  Aug.  1833).    Thus  under  a  setUement  to  A.  for  ninety-nine  years,  if  3  4  4  Will.  4, 
le  ahoold  bo  long  live,  -with  remainder  to  truetees  during  the  life  of  A.    e.  74,  •.  81. 

upon  trust  to  preserve  contingent  remainders,  with  remainder  in  tail ;  the  ' 

frosteee  would  be  protectors  during  the  life  of  A.  (See  Smith  y.  P<ickhur«t, 
3  Atk.  135).  A  Dare  trustee,  who  under  this  section  is  protector  of  a 
settlement,  can  insist  on  retaining  the  legal  estate  only  so  long  as  the 
purposes  of  the  trust  exist ;  that  is,  so  long  as,  according  to  the  rules  of 
the  Court  of  Equity,  he  is  required  to  be  a  trustee.  This  section  is 
intended  to  meet  the  case  where  there  are  contingent  remainders,  which 
the  trustees  were  intended  to  protect,  but  not  a  case  where  there  are  no 
contingent  remainders.  Therefore  where  there  was  a  devise  of  lands  to 
trustees  upon  trust  for  the  testator's  daughter  during  her  life,  for  her 
separate  use  without  power  of  anticipation,  with  remainder  to  the  use  of 
her  children  as  tenants  in  common  m  tail,  with  remainders  over :  it  was 
held  that  the  testator's  daughter,  having  become  discoverie  and  being  Bui 
jurUf  could  compel  a  conveyance  by  the  trustees  of  the  legal  estate 
{Btettanshaw  y.  Martin^  Johns.  89).  This  section  will  not  apply  where  fUl 
the  estates  are  equitable  {Ik  J)udi<m,  8  Ch.  Diy.  ^3), 


Power  to  appoint  Protector, 

32.  Provided  always,  that  it  shall  be  lawful  for  any  settlor  Power  to  any 
entailing  lands  to  appoint,  by  the  settlement  by  which  tne  lands  "ettlor  to 
shall  be  entailed,  any  number  of  persons  in  esse,  not  exceeding  p]^^J^dx>r.  ^ 
three,  and  not  being  aliens,  to  be  protector  of  the  settlement 
in  lieu  of  the  person  who  would  have  been  the  protector  if  this 
clause  had  not  been  inserted,  and  either  for  the  whole  or  any 
part  of  the  period  for  which  such  person  might  have  continued 
protector,  and  by  means  of  a  power  to  be  ins^ed  in  such  settle- 
ment to  perpetuate,  during  the  whole  or  any  part  of  such  period, 
the  protectorship  of  the  settlement  in  any  one  person  or  number 
of  persons  in  esse,  and  not  being  an  alien  or  aliens,  whom  the 
donee  of  the  power  shall  thinly  proper  by  deed  to  appoint 
protector  of  the  settlement  in  the  place  of  any  one  person  or 
number  of  persons  who  shall  die  or  snail  by  deed  reUnquish  his 
or  their  office  of  protector;  and  the  person  or  persons  so  ap- 
pointed shall,  in  case  of  there  being  no  other  person  then 
protector  of  tixe  settlement,  be  the  protector,  and  shall,  in  case 
of  there  being  any  other  person  then  protector  of  the  settlement, 
be  protector  jointly  with  such  other  person  :  provided  neverthe-* 
less,  that  by  virtue  or  means  of  any  such  appointment,  the 
number  of  the  persons  to  compose  the  protector  shcJl  never  exceed 
three :  provided  further  nevertheless,  that  every  deed  by  which 
a  protector  shall  be  appointed  under  a  power  m  a  settlement, 
and  every  deed  by  whim  a  protector  shall  relinquish  his  office, 
shall  be  void  unless  inrolled  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  after  the  execution  thereof: 
provided  farther  nevertheless,  that  the  person  who  but  for  this 
dause  would  have  been  sole  protector  of  the  settlement,  may  be 
one  of  the  persons  to  be  appointed  protector  under  this  clause,  if 
the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed  by 
the  settlor,  act  as  sole  protector,  if  the  other  persons  constituting 
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^6  7^9%^*  ^®  protector  ahall  have  oeased  to  be  so  by  death  or  relinqtush-^ 
— 1  ment  of  the  office  by  deed,  and  no  other  person  shall  haye  been 
appointed  in  their  place  (c). 

Trostee  of  (c)  The  tnutee  of  an  executory  settlement  is  a  settlor  within  tidft 

exeoutory  section  of  tiie  act,  and  as  snch  is  entitled  to  appoint  a  protector  at  his 
settiement  a  discretion.  A  protector  should  not  be  appointed  by  the  court,  unless  upon. 
S*  ^r^*^  a  special  case  {^anke$  v.  Le  De^pencer,  11  Sim.  627).  If  one  of  the  persons 
this  section,      appointed  under  this  section  dies,  the  surriyors  can  act  as  protector  {Bell 

Y.  Holthyy  15  Eq.  178).    If  they  all  die,  the  owner  of  the  first  life  estate 

is  protector  {Clarke  y.  Chamherlint  16  Ch.  D.  176). 


In  oases  of 
Innaoy,  the 
Lord  Ghan- 
oellor  or  Lord 
EeeDer,  or 
LoroB  Oom- 
miB8ionera»  or 
other  j)er8onfl 
eatmsted 
with  lunatiofl, 
or  in  oases  of 
treason  or 
felony,  &o., 
thedonrtodE 
Chancery 
to  be  the 
protector. 


JFhere  Protector  a  LunaOc^  8fc. 

33.  Provided  always,  that  if  any  person,  protector  of  a  settle* 
ment,  shall  be  lunatic,  idiot,  or  of  unsound  mind,  and  whether 
he  shall  have  been  found  sueh  by  inquisition  or  not,  then  the 
Lord  High  Chancellor  of  Ghreat  Britain,  or  the  Lord  Keeper 
or  the  Lords  Commissioners  for  the  custody  of  the  great  seal  of 
Ghreat  Britain  for  the  time  being  or  other  the  person  or  persons 
for  the  time  being  entrusted  by  the  King^s  sign  manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  estates 
of  persons  found  lunatic,  idiot,  and  of  unsound  mind,  shall  be 
the  protector  of  such  settlement  in  lieu  of  the  person  who  shall 
be  such  lunatic  or  idiot,  or  of  unsound  mind  as  aforesaid  (d) ;  or 
if  any  person,  protector  of  a  settlement,  shall  be  convicted  of 
treason  or  felony,  or  if  any  person  not  being  the  owner  of  a 
prior  estate  under  a  settlement  shall  be  protector  of  such  settle- 
ment, and  shall  be  an  infant,  or  if  it  shall  be  uncertain  whether 
such  last-mentioned  person  be  living  or  dead,  then  his  Majesty's 
High  Court  of  Chancery  shall  be  the  protector  of  such  setUe- 
ment  in  lieu  of  tiie  person  who  shall  be  an  infant,  or  whose 
existence  cannot  be  ascertained  as  aforesaid  (e) ;  or  if  any  settlor 
entailing  lands  shall  in  the  settlement  by  which  the  lands 
shall  be  entailed,  declare  that  the  person  who  as  owner  of  a 
prior  estate  under  such  settlement  would  be  entitled  to  be  pro« 
tector  of  the  settlement,  shall  not  be  such  protector,  and  me31 
not  appoint  any  person  to  be  protector  in  his  stead,  then  ^e  said 
Court  of  Chancery  shall,  as  to  the  lands  in  which  such  prior 
estate  shall  be  subsisting,  be  the  protector  of  the  settlement 
during  the  continuance  of  such  estate ;  or  if  in  any  other  case 
where  there  shall  be  subsisting  under  a  settlement  an  -estate 
prior  to  an  estate  tail  under  the  same  settlement,  and  such  prior 
estate  shall  be  sufficient  to  qualify  the  owner  thereof  to  be 
protector  of  the  settlement,  and  there  shall  happen  at  any  time 
to  be  no  protector  of  the  settlement  as  to  the  lands  in  which  the 
prior  estate  shall  be  subsisting,  the  said  Court  of  Chancery  shall, 
while  there  shall  be  no  such  protector,  and  the  prior  estate  shall 
be  subsisting,  be  the  protector  of  the  settlement  as  to  such  lands. 

((2)  As  to  the  persons  by  whom  the  jurisdiction  here  conferred  on  the  Lord 
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Ghnncellor  can  be  exerdfled,  see  15  &  16  Yict.  c.  87»  s.  15,  and  16  &  17  S  *  4  Will.  4, 
Vict,  c  70,  8.  2.  c.  74,  s.  88. 

■  The  Loid  Chancellor  of  Great  Britain,  and  not  the  Lord  Chancellor  of 

Ireland,  is  the  protector  of  a  settlement  in  the  place  of  a  lunatic  of  estates 
Bitaate  in  Wales,  although  the  party  is  resident  in  Ireland,  and  has  been 
found  lunatic  by  inquisition  issued  by  the  Lord  Chancellor  of  Lreland 
{fie  Graydon,  1  Mac.  ft  G.  655).  The  cases  as  to  the  exercise  by  the  Lord 
Chancellor  of  his  power  of  consenting  are  stated  in  the  note  to  sect.  48, 
post,  p.  276. 

(e)  On  the  husband  of  a  married  woman,  tenaut  for  life  under  a  settle- 
ment, being  convicted  of  felony,  the  Court  of  Chancery  becomes  protector 
of  the  settlement  {Be  Wainwright,  1  PhiU.  C.  C.  258).  There  is  an  omis- 
sion in  this  section  of  the  com  o^  a  person  convicted  of  treamm  or  felony. 
But  the  omission  must  be  supphed  by  implication,  otherwise  no  effect  can 
be  given  to  the  previous  words,  '*  if  any  person,  protector  of  a  settlement, 
shall  be  oonvicted  of  treason  or  felony  ^'  (lb,  pp.  261,  262). 

As  to  the  form  of  petition,  evidence  and  order  on  an  application  to  the 
court  to  consent  as  a  protector  of  a  settlement  to  the  barrmg  of  an  entail, 
see  Be  Gravenor  (1  Be  G.  ft  S.  700;  Seton,  1280). 


IX,   POWEBS  OP  THE  PrOTBCTOE. 

Sis  Consent  required, 

S4.  Provided  always,  that  if  at  the  time  when  any  person,  Where  there 
actual  tenant  in  tail  of  lands  nnder  a  settlement,  but  not  entitled  ?.  *  P«>teo*or, 
to  the  remamder  or  reversion  in  fee  immediately  expectant  on  requisite  to 
the  determination  of  his  estate  tail,  shall  be  desirous  of  making  eDable  an 
under  this  act  a  disposition  of  the  lands  entailed,  there  shall  he  ?*^*^  tenant 
a  protector  of  such  settlement,  then  and  in  every  such  case  the  create  a  larger 
consent  of  such  protector  shall  be  requisite  to  enable  such  actual  estate  than  a 
tenant  in  tail  to  dispose  of  the  lands  entailed  to  the  full  extent  ^***^  *®®* 
to  which  he  is  hereinbefore  authorized  to  dispose  of  the  same ; 
but  such  actual  tenant  in  tail  may,  without  such  consent,  make 
a  disposition  imder  this  act  of  the  lands  entailed,  which  shall  be 
good  against  all  persons  who,  by  force  of  any  estate  tail  which 
shall  be  vested  in  or  might  be  claimed  by,  or  which  but  for 
some  previous  act  or  def amt  would  have  been  vested  in  or  might 
have  been  claimed  by,  the  person  making  the  disposition  at  the 
time  of  his  making  the  same  shall  claim  me  lands  entailed  (/). 

(/)  Formerly,  where  an  estate  tail  was  being  barred,  a  tenant  for  life  Advantage  of 
was  a  conveying,  not  merely  a  consenting,  party,  which  occasioned  incon-  content  to  a 
venience ;  as  to  which,  see  Co.  Litt.  203  b,  n.  by  Butl. ;  1  Preet.  Conv.  conveyance. 
107—118;  2  Sand,  on  Uses,  207,  4th  ed. ;  Pelham's  caee[\  Eep.  14  b); 
Bmiih  V.  Clifford  (1  T,  E.  738) ;  Doe  v.  Mulgrave  (6  T.  E.  320) ;  Jersey  v. 
Beane  (5  B.  &  Aid.  575) ;  Boper  v.  Halifax  (8  Taunt.  845) ;  Doe  v.  Scar- 
harough  (3  Ad.  &  Ell.  43);  Tyrrell  v.  Marsh  (3  Bing.  31);  Sug.  Pow.  71— 
78,  8th  ed.) 

Where  in  a  settlement  there  was  a  power  of  sale  and  exchange  with  the 
assent  of  the  tenant  for  life,  it  wxis  held,  that  her  concurrence  in  a  dis*     . 
entailing  deed  did  not  bar  her  power  of  assenting  to  a  subsequent  exercise 
of  the  power  of  sale  and  exchange  {Hill  v.  Pritchard,  Kblj,  394). 

In  a  case  where  there  was  an  adult  tenant  for  life,  and  an  iniant  tenant  Vesting  order. 
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3  4  4  WilL  4,  in  tail,  a  vesting  order  under  the  Trostee  Act,  1850,  will,  if  the  protector 
0.  74^  f.  84.     consents  to  it,  Mr  all  estates  in  remainder,  and  not  pass  a  base  fee  only 
under  the  act  {Powell  v.  Matthewa,  I  Jur.  N.  S.  973). 

Protector  mmt  consent  to  Enlargement  of  Base  Fee, 

Where  a  base  35.  Provided  always,  that  where  an  estate  tail  shall  have 
fee  and  a  pro-  teen  converted  into  a  base  fee,  in  such  case,  so  long  as  there 
ooi^t  requi-  ^^^  ^®  *  protector  of  the  settiement  by  which  the  estate  tail 
site  to  the  was  created,  the  consent  of  such  protector  shall  be  requisite  to 
exeroising  of  enable  the  person  who  would  have  oeen  tenant  of  the  estate  tail, 
^Ij^^qq^      if  the  same  had  not  been  barred,  to  exercise,  as  to  the  lands,  in 

respect  of  which  there  shall  be  such  protector,  the  power  of 

disposition  hereinbefore  contained. 

Protector  not  to  be  controlled. 

The  protector       36.  Any  device,  shift,  or  contrivance,  by  which  it  shall  be 

to  be  flubjeot    attempted  to  control  the  protector  of  a  settlement  in  giving  his 

S  Se^eiSse  oonsent,  or  to  prevent  him  in  any  way  from  using  his  absolute 

of  his  power    discretion  in  regard  to  his  consent,  and  also  any  agreement 

of  oonsentiDg.  entered  into  by  the  protector  of  a  settlement  to  v?ri[thhold  his 

consent,  shall  be  void ;  and  the  protector  of  a  settlement  shall 

not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of  consent; 

and  a  court  of  equity  shall  not  control  or  interfere  to  restrain  the 

exercise  of  his  power  of  consent,  nor  treat  his  giving  consent  as 

a  breach  of  trust  {g). 

(g)  It  seems  that  a  contract  under  seal  by  a  protector  to  give  his  consent 
mignt  be  such  a  consent  as  is  required  by  tne  act  (Bankes  v.  SmcUl,  36 
Ch.  Div.  724).  It  has  been  said  that  this  section  enables  a  protector  to  act 
ft^m  mere  caprice,  ill-will,  or  any  bad  motive  {Bankes  v.  Le  Despemer,  11 
Sim.  627). 

Exclusion  of  Equity  as  to  Protector. 

Certain  rules  87.  Provided  always,  that  the  rules  of  equity  in  relation  to 
toa^'^*^^^*  dealings  and  transactions  between  the  donee  of  a  power  and 
het^esnthe  ^'^7  object  of  the  power  in  whose  favour  the  same  may  be 
protector  and  exercised,  shall  not  be  held  to  apply  to  dealings  and  trans- 
tail^^er^  actions  between  the  protector  of  a  settlement  and  a  tenant  in  tail 
the  same.        under  the  same  settlement,  upon  the  occasion  of  the  protector 

giving  his  consent  to  a  disposition  by  a  tenant  in  tail  under  this 

act  (A). 

{h)  The  rules  in  equity  as  to  frauds  on  powers  were  not  extended  to  the 

case  of  a  tenant  in  tau  in  remainder  joining  with  his  father,  a  tenaut  for  life, 

in  suffering  a  recovery  and  resettling  the  estate,  although  an  immediate 

benefit  was  conferred  on  the  son  as  a  consideration  for  his  barring  the 

entail  {Twedddl  v.  Tweddell,  T.  &  E.  1 ;  Davis  v.  Uphill,  1  Sw.  129). 

Frauds  on  An  appointment  under  a  power  is  invalid  where  the  appointee  has 

powers.  agreed  with  the  appointor  that  a  benefit  shall  thereby  accrue  to  the  ap* 

^,         , ,  pointer  {Marlborough  v.  Godolphin,  2  Ves.  sen.  70 ;  Boyle  v.  Peterborough^ 

UOTTupt  oar-    J  Yes,  310 ;  Farm^er  v.  Martin,  2  Sim.  502 ;   Arnold  v.  Eardwich,  7  Sim. 

®^'  343),  or  to  a  stranger  to  the  power  {Pryor  v.  Pryor,  2  D.  J.  &  S.  205  ; 

Salmon  v.  Gihba,  3  D.  G.  &  S.  343 ;   BirUy  v.  Birley,  26  Beav.  299;  Et 

Kirtvan,  25  Ch.  D.  373 ;  Crawahay  y.  Crawshay,  43  Oh.  D.  624).   A  mere 
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Mupiciony  howerer,  of  a  oomipt  agreement  will  not  be  soffioient  to  in-  S  4  4  Will.  4^ 
Talidate  an  appoinbuent  {Pcdmer  y.  Locke^  15  Ch.  Div.  300  ;  Hamilton  v.     e.  74,  •.  87. 

KirvHin,  2  Jo.  &  Lat.  393).    Again,  an  appointment  will  not  be  inTalidated  

ri)  by  tiie  mere  &ct  of  a  baigain  between  the  appointor  and  appointee 
{Lanffdon  y.  Blackmore,  Amb.  288 ;  Boach  y.  Trood,  3  Ch.  Diy.  429 ;  see 
Cooper  y.  Cooper,  5  Ch.  203),  as  where  the  bargain  did  not  induce  the 
appointment  (Be  Turner,  28  Ch.  Diy.  205) ;  or  ^2)  by  a  bargain  between 
the  appointor  and  all  the  objects  of  the  power,  oeing  »ui  jurU  {Davis  y. 
UphtU,  1  Sw.  136) ;  or  (3)  by  reason  of  the  appointor  haying  ooyenanted 
to  appoint  {BulteH  y.  Plummer,  6  Ch.  160 ;  Fnimer  y.  Locke,  15  Ch.  Diy. 
294).  In  some  cases  an  appointment  to  a  stranser  may  be  yalid  if  made 
with  the  assent  of  an  object  of  the  power ;  as  wnere  it  can  be  considered 
as  in  effect  an  appointment  to  an  object  and  a  settlement  by  that  object 
{Daniel  y.  Arkwright,  2  H.  &  M.  95 ;  WHght  y.  Ooff,  22  Beay.  207 ;  Gold- 
nnid  y.  Ooldsmid,  2  Hare,  187).  ^  Where  the  inytdidity  arises  by  reason 
of  a  comipt  agreement,  the  appointment  will  be  wholrr  bad,  eyen  as  to 
the  benefit  appointed  to  an  object  {Jackaon  y.  Jackson,  Dm.  113) ;  unless 
some  consideration  (e.  p.,  marriage)  has  been  giyen  which  cannot  be  re- 
stored, .when  the  appomtment  may  be  good  as  to  the  appointee  {Dauheny 
y.  Cockhum,  1  Mer.  643) ;  or  unless  the  honest  part  of  the  appointment 
can  be  separated  from  tne  dishonest  part,  when  the  former  may  be  good 
(Topham  y.  Portland,  1 D.  J.  &  S.  572 ;  Whelan y.  Palmer,  39  Ch.  D.  659). 
where  a  corrupt  appointment  has  been  carried  into  effect,  the  appointor 
may  be  liable  for  loss  to  the  trust  estate  {Be  Deane,  Bridger  y.  Deane, 
42Ch.  Diy.  9). 

An  appointment  is  yoid  where  there  is  no  bargain,  but  it  is  clear  that  Comipt  in- 
the  appointor  intends  to  benefit  either  himself  {Henty  y.  Wrey,  21  Ch.  tention. 
Diy.  342 ;  WeOedey  y.  MiymingUm,  2  K.  &  J.  143 ;  Be  Little,  Harrison  y. 
Harrison,  40  Ch,  Diy.  424),  or  a  stranger  to  the  power  {Be  Marsden,  4 
Drew.  594 ;  see  Topham  y.  Portland,  5  Ch.  40 ;  Whelan  y.  Palmer,  39 
Ch.  D.  648).  A  release  of  a  power  by  the  donee  with  a  yiew  to  his  own 
benefit  is  yalid  {Be  Baddiffe,  Badcliffe  y.  Bewes,  1892,  1  Ch.  227).  A 
hond  fide  appointment  is  not  necessanly  yoid  merely  because  a  benefit  in 
fact  accrues  to  the  appointor  {Henty  y.  Wrey,  sup,  ;  Be  Huish,  10  Eq.  5 ; 
Beere  y.  Hoffmeister,  23  Beay.  101),  or  to  a  stranger  {Fearon  y.  Dehrtsay, 
14  Beay.  635 ;  Boach  y.  Trood,  3  Ch.  Div.  440). 

A  purchaser  with  notice  of  the  inyalidity  of  an  appointment  will  not  Porchasera. 
get  a  good  title  {Palmer  y.  Wheeler,  2  Ba.  &  Be.  18),  nor  will  a  purchaser 
without  notice,  in  the  case  of  an  equitable  interest  {Daubeny  y.  Cockhum, 
1  Mer.  626).  But  a  mere  suspicion  of  a  fraudulent  appointment  is  not  a 
good  objection  by  a  purchaser  to  title  {McQueen  y.  Farguar^  11  Yes.  467  ; 
Qreen  y.  Puls/ord,  2  Beay.  70). 


x.  confikmation  op  voldablb  estatbs  created  by 

Tenant  in  Tail. 

88.  Proyided  always,  that  when  a  tenant  in  tail  of  lands  ^^^^® 
under  a  settlement,  sludl  haye  already  created  or  shall  hereafter  tenant  in 
create  in  such  lands,  or  any  of  them,  a  yoidable  estate,  in  f ayonr  taU,  in  favour 
of  a  purchaser  for  yaluable  consideration,  and  shall  afterwards  ^^[^^^, 
under  this  act,  by  any  assurance  other  than  a  lease  not  requiring  firmed' by  a 
inrolment,  ma^e  a  diisposition  of  the  lands  in  which  such  yoidable  subsec^iiieiit 
estate  shall  be  created,  or  any  of  them,  such  disposition,  whatever  ^^X^^t 
its  object  may  be,  and  whatever  may  be  the  extent  of  the  estate  in  tail  nnder 
intended  to  be  thereby  created,  shall,  if  made  by  the  tenant  in  *^  ^^*  ^^* 
tail  with  the  consent  of  the  protector  (if  any)  of  the  settlement,  p^^^^Sw*  * 
or  by  tiie  tenant  in  tail  alone^  if  there  shall  be  no  such  protector^  without 

notice. 
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a  ft  4  Will.  4,  have  the  effect  of  oonfinning  saoh  voidable  estate  in  the  lands 
0.  74, 1.  88.  thereby  disposed  of  to  its  full  extent  as  against  all  persons 
except  those  whose  rights  are  saved  by  this  act ;  but  if  at  the 
time  of  making  the  disposition  there  shall  be  a  protector  of  the 
settlement,  ana  such  protector  shall  not  consent  to  the  disposi- 
tion, and  l^e  tenant  in  tail  shall  not  without  such  consent  be 
capable  under  this  act  of  confirming  the  voidable  estate  to  its 
full  extent,  then  and  in  such  case  such  disposition  shall  have  the 
effect  of  confirming  such  voidable  estate  so  far  as  such  tenant  in 
tail  would  then  be  capable  under  this  act  of  confirming  the  same 
without  such  consent  {k) :  provided  always,  that  if  such  dis- 
position shall  be  made  to  a  purchaser  for  valuable  consideration, 
who  shall  not  have  express  notice  of  the  voidable  estate,  then 
and  in  such  case  the  voidable  estate  shall  not  be  confirmed  as 
against  such  purchaser  and  the  persons  claiming  under  him  (J). 

ijc)  The  provifio  in  the  corresponding  clause  in  the  Irish  stat.  4  &  5 
Will.  4,  c.  92,  8.  36,  is  as  follows:   "provided  always,  that  if  such  difl- 
position  shall  be  made  to  a  purchaser  for  yaluable  consideration,  who  shall 
not  have  express  notice  of  tne  voidable  estate,  and  if  the  deed  or  instru- 
ment creating  such  voidable  estate  shall  not  have  been  registered  previous 
to  such  disposition,  then  and  in  such  case  the  voidable  esSsite  shall  not  be 
confirmed  as  against  such  purchaser  and  the  persons  claiming  under 
him." 
Old  role  as  to      {I)  If  a  tenant  in  tail  who  had  executed  any  settlement,  lease  or  mort- 
the  effect  of      gage,  or  created  any  charge  or  incumbrance  by  statute,  judgment,  or 
recoyenes  m     otherwise,  affecting  tiie  entailed  land,  afterwards  suffered  a  recovery,  its 
oonnnmog        effect  was  to  confinn  such  prior  acts,  and  to  make  the  lands  chargeable 

F^^f^n  f.41    "'^th  them,  although  before  they  were  defeasible  by  the  issue  (CapeVa 
tenant  m  tan.  ^^^^  ^  ^^^  ^^ .  ^  ^^  ^^^^  ^^  g.  ^^^  ^   ^^^^^  ^  ^^^  2^^.  ^^^^^  ^^ 

Band,  2  Br.  C.  0.  652 ;  Ooodright  v.  Mead,  3  Burr.  1703;  Cheney  v.  JJatt, 
3  Atk.  9 ;  Ambl.  526 ;   Staphton  v.  Stapleton,  1  Atk.  2) ;   but  not  if  the 

Effect  of  fines,  settlement  was  voluntary  {Cormick  v.  Trapaud,  6  Dow,  60).  As  to  the 
similar  effect  of  a  fine  in  such  a  case,  see  Shelhurn  v.  Biddtilph  (6  Br.  P.  0. 
356,  Toml.  ed.) ;  Svmonda  v.  Cudmore  (Show.  370 ;  1  Salk.  338 ;  Skin. 
284,  317,  328 ;  3  S^.  335  ;  Carth.  257;  12  Mod.  32;  Holt,  666;  1  Freem. 
503 ;  2  Atk.  204) ;  see  7  Ves.  497 ;  Lloyd  v.  Lloyd  (4  Dm.  &  War.  374) ; 
Browne  v.  Blake  (1  Molloy,  368). 

Cases  on  s.  88.  A  base  fee  voidable  by  the  issue  in  tail  was,  notwithstanding  an  inter- 
vening bankruptcy,  confirmed  by  a  subsequent  assurance  enrolled  under 
the  act  {Hankey  v.  Martin,  49  L.  T.  560). 

The  proviso  at  the  end  of  this  section  does  not  reqiiire  that  the  disentail- 
ing in£rt;rument  should  pass  the  estate  to  the  purchaser.  It  is  sufficient  if 
the  instrument  forms  part  of  a  transaction  in  respect  of  which  the  person 
claiming  the  benefit  of  the  proviso  is  a  purchaser  {Crocker  v.  TTatne,  b  B. 
&S.  697). 


XI.  Enlargembkx  of  Babb  !Feb8. 

Base  fee,  89.  It  a  base  fee  in  any  lands,  and  the  remainder  or  reversion 

^^th^*^  in  fee  in  the  same  lands,  shall  at  the  time  of  the  passing  of  this 
immediate  ^^y  ^^  ^^  ^^7  ^^^  afterwards,  be  united  in  the  same  person,  and. 
reversion,  at  any  time  after  the  passing  of  this  aot  there  shall  be  no  inter- 
fJlJf^Sf^  mediate  estate  between  the  base  fee  and  the  remainder  or  rever- 
beiiigiDerged.  BLon^  then  and  in  suoh  oase  the  base  fee  shall  not  merge,  but 
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ahall  be  ipso  facto  enlarged  into  as  large  an  estate  as  a  tenant  in  3  ft  4  Wiu.  A, 
tail,  with  the  oonsent  of  the  protector,  if  any,  might  have  created    ^-  "^^i  »■  3>. 
by  any  disposition  under  this  act  if  such  remainder  or  rerersion 
had  been  Tested  in  any  other  person  (m). 

(m)  Generally  speaking,  when  two  estates  unite  in  the  same  person  in  The  effect  of 
the  same  right,  the  smaller  one  is  merged  in  the  other,  except  in  the  case  a  fine  in 
of  an  estate  tail  and  a  reversion  in  fee,  which  may  exist  togetner ;  in  such  merging  a 
a  case,  by  the  operation  of  the  statute  De  Donis,  the  estate  tail  is  kept  ^^*"®  '?®  "^  *^® 
alive,  not  merged  in  the  leversion  in  fee  (5  Term  Bep.  109,  110 ;  2  Eep.  ^^^^^on. 
ei ;  Xynastan  v.  Clarke,  2  Atk.  204 ;  Shelburn  v.  Biddulfh,  4  £r.  P.  G. 
694).  But  if  a  tenant  in  tail  with  a  reversion  in  fee  to  himself,  levied  a 
fine,  the  effect  was  to  create  a  base  fee,  which  became  merged  in  the  other 
fee,  and  let  in  aU  the  incumbrances  of  the  ancestor.  A  base  fee  will 
merge  by  union  with  the  absolute  fee ;  the  possibility  of  reverter  on  a 
ooncutional  fee  at  common  law  will  merge  m  the  fee  simple  absolute 
[Simpson  v.  Simpson^  4  Bing.  N.  0.  333 ;  see  2  Yes.  sen.  3d ;  Hob.  323 ; 
Symonda  v.  Cudmore,  1  Salk.  338 ;  Garth.  258 ;  Crow  v.  Boldmere,  5  T.  B. 
109) ;  an  estate  tail  after  possibility  of  issue  extinct  (Go.  litt.  27  b),  an 
estate  of  mere  freehold,  legal  or  conventional  (Go.  Litt.  338  b),  a  term  of 
years  {Salmon  v.  Stvann,  Gro.  Jac.  619 ;  Hughes  y.  Bohotham^  Gro.  £liz. 
302),  or  estate  at  will  CVm.  Abr.  tit.  Est.  at  Will),  will  be  extinguished  by 
the  acquisition  of  the  fee.  On  the  subject  of  merger  of  base  fees,  the  Beal 
Property  Gommissioners  made  the  following  remarks :  '*  If  a  tenant  in 
tail,  clauning  the  immediate  remainder  or  reversion  in  fee,  bars  his  estate 
tail  by  means  of  a  fine  instead  of  a  recovery,  he  frequently  prejudices  his 
title  by  merging  in  the  remainder  or  reversion  the  base  fee  acquired  by  the 
fine,  as  he  thereby  not  only  lets  in  all  the  charges  and  estates  made  and 
created  by  the  persons  through  whom  he  derived  the  remainder  or  rever- 
sion, but  also  renders  it  necessary,  afterwards,  to  make  out  his  title  to  the 
remainder  or  reversion,  which,  in  many  instances,  is  attended  with  great 
difficulty  and  expense  *'  (1  Beal  Property  Beport,  p.  28 ;  but  see  Sperling 
V.  Trevor,  7  Ves.  497).  It  wiU  be  observed  tnat  this  difficulty  is  removed 
by  this  section  of  the  act,  by  preserving  base  fees  from  merger,  and 
enlarging  them,  when  united  with  the  immediate  reversion,  into  as  large 
an  estate  as  the  tenant  in  tail,  if  in  jpossession,  could  have  created. 

The  rule,  that  where  there  is  in  the  same  person  a  legal  and  equitable  Merger  by 
Interest  the  former  absorbs  the  latter  ( Wade  v.  Paget,  1  Br.  G.  C.  367),  union  of  legal 
holds  only  where  the  legal  and  equitable  estates  are  co-extensive  and  and  equitable 
commensurate,  but  is  not  admitted  where  a  party  has  the  whole  legal  interests  in 
estate  and  ^partial  equitable  estate  (CAampernoon  v.  Williams,  2  Gh.  G.  same  person. 
63—78;    1  Yem.   13;  Robinson  v.   Cummings,  Forr.  164;  1  Atk.  473; 
Brydges  v.  Brydges,  3  Ves.  126 ;  see  Capel  v.  Girdler,  9  Ves.  509 ;  Selbyr, 
Alston,  3  Ves.  339;  Alston  y.  Wells,  Dougl.  771,  2nd  ed.)    The  estates 
must  also  be  of  the  same  quality,  and  an  estate  tail  and  fee  simple  not 
being  of  the  same  quality,  an  equitable  estate  tail  in  a  copyhold  does  not 
inerge  by  the  accession  of  the  legal  fee  {Merest  v.  James,  6  Madd.  118 ; 
Brown  v.  Bldke,  1  Molloy,  382).    See  now  as  to  merger.  Judicature  Act,  Jud.  Act, 
1873,  s.  26  (4) ;  Snow  v.  BoycoU,  1892,  yi  Mi  iO  ,  Chambers  v.  Kingham,  1878. 
10  Oh.  D.  743. 


XTT.  MoDBs  m  which  Dispositions  of  Lakd  ttnbeb  this  Act 
BY  Tenants  in  Tail  are  to  be  effected. 

40.  Every  disposition  of  lands  under  this  act  by  a  tenant  in  Tenant  in  tail 
tail  theoreof  shall  be  efiEeoted  by  some  one  of  the  assorances  (not  ^  °^.  ^ 
being  a  will)  by  whioh  saoh  tenant  in  tail  oonld  Jbaye  xnade  the  d^[^^^  ^ 
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•  *  \^^*'  dispOBition  if  his  estate  were  an  estate  at  law  in  fee  flimple  abso- 
0. 74,  ■.  40.    Yyjj^  I  provided  nevertheless,  that  no  disposition  by  a  tenant  in 
Beiaed  in  fee,    tail  shall  be  of  any  force  either  at  law  or  in  equity,  under  this 
^  OT^o^-     ^*>  unless  made  or  eyidenoed  by  deed ;  and  that  no  disposition 
tract ;  and  if    by  a  tenant  in  tail  resting  only  in  oontraot  either  express  or 
a  married       implied,  or  otherwise,  and  whether  supported  by  a  valuable  or 
hwlSbim^B  ™®ritoriou8  consideration  or  not,  shall  be  of  any  force  at  law  or 
oononixence.    iu  equity  under  this  act,  notwithstanding  such  disposition  shall 
be  made  or  evidenced  by  deed  {n) ;   and  if  the  tenant  in  tail 
making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  her  husband  shall  be  necessary  to  give  effect  to  the 
same ;  and  any  deed  which  maybe  executed  by  her  for  effecting 
the  disposition  shall  be  acknowledged  by  her  as  hereinafter 
directed  (o). 

Old  mle  a4  fn)  This  section  of  the  act  adopts  an  established  rule  that  the  issue  in 

to  effect  of       tail  was  not  bound,  either  at  law  or  in  equity,  to  complete  any  contract 

contracts  by     made  by  his  ancestor,  respecting  the  estate  tail,  because  the  issue  claims 

tenant  in  tail,  "by  ^  paramount  title  per  formam  dofii,  from  the  person  by  whom  the  estate 

tail  was  originally  granted,  and  not  from  his  ancestors  (3  Bep.  41  b ; 

1  P.  "Wms.  271 ;  2  Yes.  sen.  634;  Hob.  203;  1  Oh.  Gas.  171;  2  Ventr. 

350 ;  1  Lev.  237 ;  2  Eq.  Gas.  Abr.  28,  pi.  34 ;  A.  G.  v.  Day,  1  Ves.  sen. 

218).    And  such  rule  applied,  although  the  ancestor  had  received  part,  or 

even  the  whole  of  the  purchase-money,  and  a  decree  had  been  made 

against  him  to  levy  a  fine  (Prec.  Ch.  278 ;  2  Vem.  306  ;  Gilb.  Eq.  E.  104  ; 

1  Ves.  sen.  224 ;  see  Franks  v.  Mainwaring,  2  Beav.  115).    And  even 

where  tenant  in  tail,  in  pursuance  of  a  covenant  had  acknowledged  a  fine, 

but  died  before  it  was  perfected  (2  Yem.  3).    And  tbe  rule  was  applicable 

to  copyholds,  and  to  equitable  tenants  in  tail  of  lands  whether  freehold  or 

copyhold  (See  Sugd.  V.  &  P.  227,  11th  ed. ;   1  Prest.  Gonv.  153). 

Effect  of  this       There  is  nothing  in  this  section  to  affect  contracts  as  sudi,  and  therefore, 

section  upon     although  they  wiU  not  operate  to  bar  or  bind  the  entail  under  the  act, 

contracts  by     nor  can  equity  give  to  them  that  operation,  yet  they  may  still  be  recovered 

tenant  in  taO.  upon  at  law,  or  be  made  the  foundation  of  a  specific  performance  against 

the  tenant  in  tail.    A  specific  performance  of  a  covenant  for  further  assur* 

ance  in  a  mortgage  by  a  tenant  in  tail  in  remainder  not  inroUed  was 

refused  by  Stuart ,  V.  0.,  in  Davis  v.  ToUemache  (2  Jur.  N.  S.  1181).    But 

it  has  since  been  decided  bv  the  Gourt  of  Appeal  that,  notwithstanding 

sect.  47  {post)y  the  Gourt  will  decree,  as  against  the  tenant  in  tail,  specific 

performance  of  a  contract  for  disentailment  entered  into  by  him  with  a 

purchaser  {Bankes  v.  Small,  36  Gh.  Div.  716).    Where  a  tenant  in  tail  of 

copyholds  deposited  his  title  deeds  with  an  agreement  to  *'  make  a  formal 

surrender"  to  secure  a  loan,  a  remainderman  who  joined  in  the  deposit 

was  held  bound  to  carry  out  the  agreement  {Bryce  v.  Bury,  2  Drew.  11). 

See  further  Sugd.  E.  P.  Stat.  197,  2nd  ed. ;  Jlilhers  v.  Parkinson  (25  Gh. 

D.  202) ;  Hall-Dare  v.  Hall-Dare  (31  Gh.  Div.  251);  Dering  v.  Kynaston 

(6  Eq.  210). 

No  particular      No  particular  form  of  disentailing  deed  is  necessary ;  any  deed  which 

f orm  d  disen*  by  its  legal  operation  would  have  conveyed  the  fee  simple,  if  the  grantor 

tailing  deed      ^ad  been  seised  in  fee,  will,  if  executed  by  a  tenant  in  tail  in  possession 

neoeflsazy.         ^nd  duly  inroUed,  bar  the  entail  {Nelson  v.  Aonew,  I.  R.  6  Eq.  232).     A 

mere  declaration  of  trust  is  not  a  **  disposition     under  this  act  {Oreen  v. 

JPaterson,  32  Gh.  Div.  95]. 

Where  a  disentailing  deed  operates  as  a  grant,  and  not  by  tbe  Statute 
of  Uses,  it  must  be  executed  by  the  aprantee ;  if  not,  it  may  be  rendered 
inoperative  by  the  subsequent  disdaimer  by  the  grantees  {Peacock  v. 
Eastland,  10  Eq.  21).  But  where  the  disentailing  deed  operates  by  the 
Statute  of  Uses,  it  is  not  necessary  that  it  should  be  executed  by  the 
grantees  to  uses  {Nelson  v>  Agnew,  $ujp,) 
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As  to  the  form  of  diiwntailiTig  assarance  neoeseary  under  this  act,  see  8  ft  4  Will.  4, 
farther,  1  Hayes  Cony.  154  e<  §eq.    In  every  case  the  question  to  be  asked    e.  74,  ■.  40. 

is,  what  mode  of  assurance,  if  the  estate  or  interest  were  really  a  fee 

simple  at  law,  would  be  necessary  to  convey  it  (76.  158).  As  to  the  effect 
of  an  order  under  the  Trustee  Act,  1850,  Testing  the  estate  of  an  infant 
tenant  in  tail,  see  PoireZ/  v.  MaUhew$  (1  Jur.  N.  S.  973),  ante,  n.  267. 

Forms  of  disentailing  assurances  wiU  be  found  in  3  Davioson,  Conv. 

(o)  In  the  case  of  a  married  woman  tenant  in  tail,  it  is  not  necessary  -Acknowlcdg- 
that  the  acknowledgment  should  precede  the  iurolment  {Ex  parte  Tavener,  ment  bv 
7  De  G-.  M.  &  G.  6271.    The  concurrence  of  the  husband  is  necessaryin  n**rri©d 
the  case  of  separate  property  {Cooper  v.  MaccUmald,  7  Ch.  D.  295).    The  J^°™"^» 
husband  may  concur,  though  a  discharged  bankrupt  [lb,  298).    In  the  J^^^oT      - 
case  of  women  married  since  1882,  or  of  property  acqiured  by  a  married  ^^^  inrol^'^' 
woman  since  1882,  no  concurrence  or  acknowledgment  is  necessary  {Be  jhqq^ 
Drummond  and  Davie,  1891,  1  Gh.  531}. 


SIX 


Inrolment  of  Assurance. 

41,  Proyided  always,  that  no  assuranoe  bj  which  any  disposi-  ETery  assur- 
tion  of  lands  shall  be  effected  under  this  act  by  a  tenant  in  tail  !f°®  V.  *^, 
thereof  (except  a  lease  for  any  term  not  exceeding  twenty-one  ©x^pt  a*  lease 
years,  to  commence  from  the  date  of  such  lease,  or  from  any  not  exceeding 
time  not  exceeding  twelve  calendar  months  from  the  date  of  twenty-one 
suoh  lease,  where  a  rent  shall  be  thereby  reserved,  which,  at  the  ^krait^ or 
time  of  granting  such  lease,  shall  be  a  rack  rent,  or  not  less  than  not  less  than 
five  sixm  parts  of  a  rack  rent)  shall  have  any  operation  under  fi^e-nxths  of 
this  act  unless  it  be  inrolled  in  nis  Majesty's  High  Court  of  Chan-  "b^  u!^ra- 
cery  within  six  calendar  months  after  the  execution  thereof ;  tive  unless 
and  if  the  assurance  by  which  any  disposition  of  lands  shall  be  ^JJ^  ^^ 
effected  under  this  act  shall  be  a  bargain  and  sale,  such  assur-  within  sT 
anoe,  although  not  inrolled  within  the  time  prescribed  by  the  months, 
act  passed  in  the  twenty-seventh  year  of  the  reign  of  his  Majesty 
King  Henry  the  Eiffhm,  intituled  ''  For  Inrolment  of  Bargains 
and  Sales,"  shall,  if  mrolled  in  the  said  Court  of  Chancery  within 
the  time  prescribed  by  this  clause,  be  as  good  and  valid  as  the 
same  woidd  have  been  if  the  same  had  been  inrolled  in  the  said 
court  within  the  time  prescribed  by  the  said  act  of  Henry  the 
Eighth  {p). 

{p)  The  inrolment  of  the  deed  of  disposition  under  this  statute  may  be 
effected  either  by  the  vendor  or  the  purchaser ;  and  as  the  inrolment 
relates  to  the  execution  of  the  deed,  it  follows  that  a  tenant  in  tail,  who 
has  not  barred  the  entail  imder  the  statute,  can  neyertheless  make  a  ^ood 
title  in  fee  simjple  {Caitdl  y.  Corrall,  4  Y.  &  Coll.  228).  If  the  disentailing 
deed  requires  mrolment  or  registration  by  any  other  statute,  the  requisi- 
tions of  such  statute  must  be  observed ;  if  lands  lie  within  a  registry  dis- 
trict, the  deed  must  be  registered.  But  the  inrolment  of  a  bargain  and 
sale,  or  of  a  conveyance  to  charitable  uses,  according  to  this  act,  wiU.  satisfy 
the  requisition  of  the  statutes  27  Hen.  8,  c.  13 ;  9  Geo.  2,  c.  36. 

A  deed  is  valid  if  inrolled  within  six  months,  although  such  inrolment  is 
after  the  death  of  the  tenant  in  tail  who  executed  the  deed  {Re  Piers,  14  Ir. 
Gh.  B.  452.  See  further  as  to  inrolment  the  note  to  sect.  74,  post,  p.  291). 
As  to  inrolment  in  the  case  of  copyholds,  see  sect.  54  {poet,  p.  280). 

Assurances  under  this  act  are  now  inrolled  in  the  Enrolment  Department 
of  the  Central  Office  (E.  S.  C.  Ord.  60,  r.  9). 

S.  T 
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8  ft  4  wm.  4, 

c.  74,  B.  42. 

Consent  of 
the  protector 
to  be  given 
by  the  same 
assurance  or 
by  a  distinct 
deed. 


Consent  of  Protector  hoto  to  he  given. 

42.  The  consent  of  the  protector  of  a  settlement  to  the  dis- 
position Tinder  this  act  of  a  tenant  in  tail  shall  be  given  either 
by  the  same  assurance  bj  which  the  disposition  shall  be  effected, 
or  by  a  deed  distinct  from  the  assurance,  and  to  be  executed 
either  on  or  at  any  time  before  the  day  on  which  the  assurance 
shall  be  made,  otherwise  the  consent  shall  be  void. 


If  by  distinct 
deed,  to  be 
considered 
unqualified, 
unless  he 
refer  to  the 
assurance. 


Consent  by  distinct  Deed. 

43.  If  the  protector  of  a  settlement  shall,  by  a  distinct  deed, 
give  his  consent  to  the  disposition  of  a  tenant  in  tail,  it  shall  be 
considered  that  such  protector  has  given  an  absolute  and  un- 
qualified consent,  unless  in  such  deed  he  shall  refer  to  the 
particular  assurance  by  which  the  disposition  shall  be  effected, 
and  shall  confine  his  consent  to  the  disposition  thereby  made  (^). 

{q)  It  has  been  said  that  a  contract  under  seal  by  a  protects  to  give 
his  consent  might  amount  to  a  consent  within  the  act  {Banhes  v.  SmcUl, 
36  Ch.  Div.  724). 

Consent  irrevocable. 

Protector  not       44.  It  shall  not  be  lawful  for  the  protector  of  a  settlement 
to  revoke  his    ^]jq  under  this  act  shall  have  iriven  his  consent  to  the  disposi- 

consent.  x»^AA'j.*ii.  T.i_  a 

tion  of  a  tenant  m  tail,  to  revoke  such  consent. 


Consent  of  Marned  Women. 

A  married  46.  Any  married  woman,  being  either  alone  or  jointly  with 

woman  pro-     j^^j,  husband  protector  of  a  settlement,  may  under  this  act,  in 

tector  to  con-    .,  ^  -j!!  jfi'i.  ±  m 

sent  as  a  feme  the  same  manner  as  if  she  were  a  feme  sole,  give  her  consent  to 
sole.  the  disposition  of  a  tenant  in  tail. 


Consent  of  a 

Srotector  by 
istinct  deed 
void,  unless 
inroUed  with 
or  before  the 
assurance. 


Inrolment  of  distinct  Deed. 

46.  Provided  always,  that  the  consent  of  a  protector  to  the 
disposition  of  a  tenant  in  tail  shall,  if  given  by  a  deed  distinct 
from  the  assurance  by  which  the  disposition  shall  be  effected  by 
the  tenant  in  tail,  be  void,  unless  such  deed  be  inroUed  in  his 
Majesty's  High  Court  of  Chancery  either  at  or  before  the  time 
when  the  assurance  shall  be  inroUed. 


Courts  of 
equity  ex- 
cluded from 
giving  any 
effect  to  dis- 
positions by 
tenants  in  tail, 
or  consents  of 
protectors  of 
settlements, 
which  in 


jEiTclimon  of  Jurisdiction  of  Equity. 

47.  In  cases  of  dispositions  of  lands  under  this  act  by  tenants 
in  tail  thereof,  and  also  in  cases  of  consents  by  protectors  of 
settlements  to  dispositions  of  lands  under  this  act  by  tenants  in 
tail  thereof,  the  jurisdiction  of  courts  of  equity  shall  be  alto- 
gether excluded,  either  on  the  behalf  of  a  person  claiming  for  a 
valuable  or  meritorious  consideration,  or  not,  in  regard  to  the 
specific  performance  of  contracts,  and  the  suppljdng  of  defects^ 
in  the  execution  either  of  the  powers  of  disposition  given  by. 
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thifl  act  to  tenants  in  tail,  or  of  the  powers  of  consent  giyen  by  8  ft  4  wm.  4, 
this  aot  to  protectors  of  settlement^  and  the  supplying  under    ^-  '^^'  '•  ^'^' 
any  oiroumstanoes  of  the  want  of  execution  of  such  powers  of  oourts  of  law- 
disposition  and  consent  respectively,  and  in  regard  to  giving  would  not  bo 
effect  in  any  other  manner  to  any  act  or  deed  oy  a  tenant  in  ®^®°'^*^- 
tail  or  protector  of  a  settlement  wnich  in  a  court  of  law  would 
not  be  an  effectual  disposition  or  consent  imder  this  act ;  and 
that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement 
to  a  disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof 
in  equity,  shall  be  of  any  force  unless  such  disposition  or  con- 
sent would,  in  case  of  an  estate  tail  at  law,  be  an  effectual  dis- 
position or  consent  under  this  act  in  a  court  of  law  (r). 

(r)  This  section  prevents  the  court  from  holding  that  a  contract  to  exe- 
cute a  disentailing  deed  is,  as  against  the  issue  in  tail  and  remaindermen, 
as  effectual  afi  if  a  disentailing  deed  had  been  executed ;  or  from  remedying 
any  defects  in  the  execution  of  a  deed  intended  to  bar  an  estate  tail 
(BafOeesY.  SmaU,  36  Ch.  Div.  723 ;  see  MilU  v.  Fox,  37  Ch.  D.  162).  But 
the  section  does  not  prevent  the  court  from  ordering,  as  against  a  tenant 
in  tail,  specific  performance  of  a  contract  for  disentailment  entered  into  by 
him  with  a  purchaser  {Bankea  y.  Small,  Bup.;  see  Fetre  y.  Duncomhe,  7 
Hare,  24).  It  would  seem  that  under  the  ordinary  coyenant  to  settle 
after-acquired  property  a  married  woman  could  not  be  compelled  to 
execute  a  disentailing  deed  {Hilbers  y.  Farkinsan,  2o  Ch.  D.  200 ;  see  Be 
Analis,  Chekoynd  y.  M<yrgan,  31  Ch.  Div.  605 ;  MilU  v.  Fox,  37  Ch.  D. 
162 ;  DermflY,  KynasUm,  6  Eq.  210).  An  infant  has  been  ordered  imder 
1  Will.  4,  c.  47,  s.  11,  to  execute  a  disentailing  deed  {Badcliffe  y.  Ecdes, 
1  Keen,  130).  As  to  lunatics,  see  arde,  p.  253.  The  aboye  section  does 
not  prevent  the  rectification,  on  the  ground  of  mistake,  of  a  deed  enrolled 
under  the  act  {HdO-Dare  v.  HdU-Dare,  31  Oh.  Div.  251). 


Consent^  how  to  be  given  where  Lord  Chancellory  8fc.  is  Protector. 

48.  Provided  always,  that  in  every  case  in  which  the  Lord  Lord  Chan- 
High  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  to^*^ave*tiie 
custody  of  the  great  seal,  or  other  the  person  or  persons  entrusted  power  to  con- 
with  the  care  and  commitment  of  the  custody  of  the  persons  and  sent  to  a  dia- 
estates  of  persons  found  lunatic,  idiot  and  of  unsound  mind,  or  ^ant^n^taS 
his  Majesty's  High  Court  of  Chancery,  shall  be  the  protector  and  to  make  ' 
of  a  settlement,  such  Lord  High  Chancellor,  Lord  Keeper,  or  s^^h  orders 
Lords  Commiflrioners,  or  person  or  persons  so  entrusted  as  afore-  JJ^"^,^ 
8aid(«),  or  the  said  Court  of  Chancery  (as  the  ease  may  be),  necesaary; 
while  protector  of  such  settlement,  shall,  on  the  motion  or  peti-  ^^  ^  *^y 
tion  in  a  summary  way  by  a  tenant  in  tail  under  such  settlement,  ^aU  l^^joint 
have  full  power  to  consent  to  a  disposition  under  this  act  by  protector,  the 
such  tenant  in  tail,  and  the  disposition  to  be  made  by  such  ^P^^^'^i-j 
tenant  in  tail  upon  such  motion  or  petition  as  aforesaid  E^all  be  ^thout  his 
such  as  shall  be  approved  of  by  such  Lord  High  Chancellor,  oonsent. 
Lord  Keeper  or  Lords  Commissioners,  or  person  or  persons  so 
entrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be) ;  and  it  shall  be  lawful  for  such  Lord  High 
Chancellor,  Iiord  Keeper  or  Lords  Commissioners,  or  person  or 

t2 


276 


Abolition  of  Fines  and  Recoveries. 
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*  *  ^^ik**  personri  bo  entrusted  as  aforesaid,  or  the  said  Court  of  Chancery 
e.  74, 1. 48.    ^^  ^j^^  ^^^  ^^y  l^^j^  ^^  make  such  orders  in  the  matter  as  shall 

be  thought  necessary  {t) ;  and  if  such  Lord  High  Chancellor, 
Lord  Keeper  or  Lords  Commissioners,  or  person  or  persons  bo 
entrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be),  shall,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  and  there  shall  be  any  other 
X)erson  protector  of  the  same  settlement  jointly  with  such  person 
as  aforesaid,  then  and  in  every  such  case  the  disposition  by  the 
tenant  in  tail,  though  approved  of  as  aforesaid,  shall  not  be 
vab'd,  unless  such  other  person  being  protector  as  aforesaid  shall 
consent  thereto  in  the  manner  in  which  the  consent  of  the  pro- 
tector is  by  this  act  required  to  be  given. 

(«)  See  ante,  p.  266. 

(<)  The  cases  Re  BlewiU  (3  M.  &  K.  259) ;  Re  Wood  (3  My.  &  Or.  266) ; 
deciding  that  the  Lord  Chancellor  has  no  jurisdiction  where  the  tenant  in 
tail  in  possession  is  a  lunatic,  have  been  overruled  {Re  BlewiU^  6  D.  M.  & 
G.  187;  see  ante,  p.  261). 

As  protector  of  the  settlement,  the  only  duty  of  the  court  is  to  see  what, 
in  reference  to  the  interests  of  the  family,  it  would  be  proper  for  the 
tenant  for  life  to  do ;  and  the  object  must  be  rather  to  protect  the  objects 
of  the  settlement,  than  to  give  any  benefit  to  one  member  of  the  family 
to  the  exclusion  of  the  others  {Re  Newman y  2  My.  &.  Or.  112).  So,  con- 
sent was  refused  to  a  disposition  which  would  benefit  the  husband  of  the 
tenant  in  tail  to  the  detriment  of  the  brother  of  the  lunatic  (ih,;  Re  Gray- 
dony  1  Mac.  &  Q-.  655).  Oonsent  was  also  refused  to  the  sale  of  the  next 
presentation  to  a  family  living,  the  sale  not  being  for  the  benefit  of  the 
lunatic  tenant  for  life  {Re  Tharp^  3  Oh.  Div.  59).  Oonsent,  however,  was 
given,  for  the  purpose  of  carr^rmg  out  a  reasonable  arrangement  likely  to 
have  been  made  by  the  lunatic  {Re  Bleunti,  6  D.  M.  &  G-.  198) ;  also,  for 
the  purpose  of  eDabliDg  a  tenant  in  tail  in  remainder  to  secure  by  mort- 
gage the  repayment  to  the  estate  of  a  lunatic  tenant  for  life  of  an  allow- 
ance made  to  the  tenant  in  tail  out  of  the  surplus  income  fornuDg  part  of 
the  tenant  for  lifers  estate  {Re  Sparrow ^  20  Oh.  Div.  320;  Re  Beridge,  50 
L.  T.  653);  also,  for  the  purpose  of  raising  money  for  the  advancement 
of  a  son  of  the  lunatic  {Grant  v.  Tea,  3  M.  &  K.  245). 


Older  of  the 
Lord  Chan- 
oeUor,  &o.,  to 
be  evidence 
of  consent. 


Evidence  of  Consent  of  Lord  Chancelloi\  8fc,,  as  Protector, 

49.  Provided  always,  that  in  every  case  in  which  the  Lord 
High  Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the 
custody  of  the  great  seal,  or  other  the  person  or  persons  in- 
trusted with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  or  of  unsound 
mind(M),  or  his  Majesty's  High  Court  of  Chancery,  shall  be  the 
protector  of  a  settlement,  no  document  or  instrument,  as  evi* 
dence  of  the  consent  of  such  protector  to  the  dispositaon  of  a 
tenant  in  tail  under  such  settlement,  shall  he  requisite  beyond 
the  order  in  obedience  to  which  the  disposition  shall  have  been 
made. 

(tt)  See  ante,  p.  266,  n.  {d). 
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XTTT.  Estates  Tail  in  Copyholds.  e.  74,  i.  w. 

Qmlified  Application  0/ previous  Clauses  to, 

50.  All  the  previous  clauses  in  this  act,  so  far  as  oiroum-  Theprenona 
stances  and  the  different  tenures  will  admit,  shall  apply  to  lands  ^^wJ^ 
held  by  copy  of  court  roll,  except  that  a  disposition  of  any  such  ho&a,  wiSf^' 
lands  under  this  act  by  a  tenant  in  tail  thereof ,  whose  estate  certain  varia- 
shall  be  an  estate  at  law,  shall  be  made  by  surrender,  and  except  **°"- 
that  a  disposition  of  any  such  lands  under  this  act  by  a  tenant  in 
tail  thereof,  whose  estate  shall  be  merely  an  estate  in  equity, 
may  be  made  either  by  surrender  or  by  a  deed  as  hereinafter 
provided,  and  except  so  far  as  such  clauses  are  otherwise  altered 
or  varied  by  the  clauses  hereinafter  contained  (r). 

(v)  Copyholds  are  not  within  the  stat.  De  donis  (13  £dw.  1,  c.  1 ;  Cro.  Entails  in 
Car.  44,  45),  and  therefore  not  entailable,  except  by  special  custom  (Doe  oopyholda. 
V.  Truhy,  2  W.  BL  946;  see  Ooold  v.  White,  Kay,  683;  3  Bep.  8).  Where 
no  custom  exists,  the  party,  who  would  otherwise  be  tenant  in  tail,  will 
take  a  fee  simple  conditional  {Doe  v.  Clarkj  5  B.  &  Aid.  458 ;  Simpson  v. 
Simpson,  4  Bing.  N.  C.  333 ;  Moore  v.  Moore,  2  Ves.  sen.  596 ;  Doe  v. 
Simpson,  3  Scott,  N.  R.  774 ;  ffardcastle  v.  Dennison,  10  C.  B.  N.  S.  606 ; 
see  ante,  p.  242). 

Copyholds  were  deyised  to  trustees  for  a  term,  and  subject  thereto,  to 
A.  for  life  with  remainder  in  tail,  and  the  trustees  were  admitted.  The 
property  haying  been  sold,  a  question  arose  as  to  the  fine  payable,  it 
was  held  that  the  tenant  for  life  and  remainderman  in  tail  might  by  one 
surrender  haye  barred  the  entail  and  conveyed  to  the  purchaser,  and  that 
only  one  fine  would  in  such  case  have  been  payable  {Beg.  y.  Weedon-Beck, 
13  Q.  B.  808).  As  to  the  enrolment  of  an  assurance  dealing  with  copy- 
holds, see  sect.  54,  post,  p.  280. 

Before  the  passing  of  this  act  there  were  several  modes  of  barring  entails  Old  mode  of 
in  copyholds  besides  that  by  recovery : — By  forfeiture  and  re-grant  {Filk-  barring 
ingtony.  Stanhop,  1  Sid.  314;  2  ETeb.  127;  Pilkington  v.  BagaJiaw,  Sty.  entails  in 
450;  Carr  v.  Singer,  2  Ves.  sen.  606).     By  surrender  {Ooold  y.  White,  Kay,  copyholds. 
683 ;  Carr  v  Singer,  sup.)    Concurrent  customs  to  bar  entails  by  recovery 
and  by  surrender  were  good  {Doe  v.  Ossingbrooke,  2  Bing.  70 ;  Everall  v. 
Smalley,  2  Str.  1197 ;  1  Wils.  26;  Doey.  Truhy,  2  W.  Bl.  B.  944 ;  Doe  v. 
Dauncey,  7  Taunt.  674 ;  see  Boe  v.  Jeffrey,  2  Maule  &  Selw.  92 ;  Doe  y. 
Mason,  3  Wils.  63;  see  1  Watk.  on  Cop.  178;  Scriv.  on  Cop.  p.  42,  6th  ed.) 
Before  this  act  the  same  mode  of  bamn^  an  equitable  entail  in  copyholds 
must  have  been  pursued  as  was  required  by  the  special  custom  of  the 
manor  for  barring  an  entail  in  the  legal  estate  (3  Yes.  127 ;  3  Atk.  815 ; 
1  Watk.  on  Cop.  180,  181.)    By  this  act,  an  equitable  entail  in  copyholds 
may  be  barred  either  by  surrender  or  by  deed  (See  post,  s.  53,  p.  279).  An 
entail  in  copyholds  may  be  barred  by  an  enfranchisement  by  the  tenant  in 
tail  {CTicUloner  y.  Marshall,  2  Yes.  524).    A  bar  may  be  presumed  after 
long  possession  in  fee  {Boe  v.  Lowe,  1  H.  B.  459). 


Consent  of  Protector  by  Deed, 

61.  Provided  always,  that  if  the  consent  of  the  protector  of  a  ^^^^^^ 
seiilement  to  the  disposition  of  lands  held  b  j  copy  of  court  roll  and  the  entry 
by  a  tenant  in  tail  thereof  shall  be  given  bj  deed,  such  deed  of  it  on  the 
shall,  either  at  or  before  the  time  when  the  surrender  shaU  be  ^^^^^ 
made  by  which  the  disposition  shall  be  effected,  be  executed  bv  protector  of  a 
such  protector,  and  produced  to  the  lord  of  the  manor  of  whion  ■®**^®™^*  ^* 
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consentfl  hj 
deed  to  the 
dispoBition 
of  a  tenant 
in  tail. 


3  ft  4  Will.  4,  the  lands  are  parcel,  or  to  his  steward,  or  to  the  deputy  of  each 
c.  74,  >.  51.  steward ;  and  the  consent  of  such  protector  shall  he  void  unless 
such  deed  shall  be  so  executed  and  produced ;  and  on  the  pro- 
duction of  the  deed  the  lord,  or  steward  or  deputy  steward, 
shall,  by  writing  under  his  hand  to  be  indorsed  on  the  deed, 
acknowledge  that  the  same  was  produced  within  the  time 
limited,  and  shall  caxLse  such  deed,  with  the  indorsement 
thereon,  to  be  entered  on  the  court  rolls  of  the  manor;  and 
the  indorsement,  purporting  to  be  so  signed,  shall  of  itself  be 
primd  facie  evidence  tnat  the  deed  was  produced  within  the  time 
limited,  and  that  the  person  who  signed  the  indorsement  was  the 
lord  of  the  manor,  or  his  steward,  or  the  deputy  of  such  steward ; 
and  after  such  deed  shall  have  been  so  entered  the  lord  of  the 
manor  or  his  steward,  or  the  deputy  of  such  steward,  shall  in- 
dorse thereon  a  memorandum  signed  by  him,  testifying  the 
entry  of  the  same  on  the  court  rolls. 


As  to  the 
consent  of  the 
protector  of  a 
settlement  of 
copyholds 
when  not 
giren  by 
deed,  and  the 
preserving  of 
evidence  of 
the  same  on 
the  court 
roUs. 


Consent  of  Protector  not  by  Deed, 

62.  Provided  always,  that  if  the  consent  of  the  protector  of  a 
settlement  to  the  disposition  of  lands  held  by  copy  of  court  roll 
by  a  tenant  in  tail  thereof  shall  not  be  given  by  deed,  then  and 
in  such  case  the  consent  shall  be  ^ven  by  the  protector  to  the 
person  taking  the  surrender  by  which  the  disposition  shall  be 
effected ;  and  if  the  surrender  shall  be  made  out  of  court,  it 
shall  be  expressly  stated  in  the  memorandum  of  such  surrender 
that  such  consent  had  been  given,  and  such  memorandum  shall 
be  signed  by  the  protector ;  and  the  lord  of  the  manor  of  which 
the  lands  are  parcel,  or  his  steward,  or  the  deputy  of  such  steward, 
shall  cause  the  memorandum,  with  such  statement  therein  as  to 
the  consent,  to  be  entered  on  the  court  rolls  of  the  manor ;  and 
such  memorandum  shall  be  good  evidence  of  the  consent  and  of 
the  surrender  therein  stated  to  be  made ;  and  the  entry  of  the 
memorandum  on  the  court  rolls,  or  a  copy  of  such  entry,  shall 
be  as  available  for  the  purposes  of  evidence  as  any  other  entry 
on  the  court  rolls,  or  a  copy  thereof ;  but  if  the  surrender  shall 
be  made  in  court,  the  lord  of  the  manor,  or  his  steward,  or  the 
deputy  of  such  steward,  shall  cause  an  entry  of  such  surrender, 
containing  a  statement  that  such  consent  had  been  given,  to  be 
made  on  me  court  rolls;  and  the  entry  of  such  surrender  on  the 
court  rolls,  or  a  copy  of  such  entry,  shall  be  as  available  for  the 
purposes  of  evidence  as  any  other  entry  on  the  court  rolls,  or  a 
copy  thereof  (^r). 

Evidence  of  {x)  A  copy  of  a  court  roll  under  the  steward's  hand  is  good  evidenoe  to 
entry  in  court  prove  the  copyholder's  estate  (1  Keb.  667,  720 ;  Comb.  138,  337  ;  12  Mod. 
rolls.  24;  Bull.  N\  P.,?47  a,  7th  ed.)    A  surrender  and  admittance  may  be 

proved  by  the  original  entries  made  bv  the  steward,  without  producing  a 
copy  stamped,  as  reqtiired  by  stat.  48  (3teo.  3,  c.  149  {Doey.  Sail,  16  East, 
208),  or  by  an  exammed  copy  of  the  court  roll  {Doe  v.  Mee,  4  £.  &  Ad.  617 ; 
Doe  V.  Freeman,  12  M.  &  W.  844) ;  or  where  a  surrender  of  a  copyhold  was 
duly  made  and  presented  by  the  homage,  but  no  entry  of  sudi  surrender 
and  presentment  was  made  on  the  court  rolls,  it  was  proved  by  a  draft  of 
an  entry  produced  from  muniments  of  the  manor,  and  the  parol  testimony 
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oiihe  foreman  of  the  homage  who  made  sach  preeentment  {Doe  y.  Calloway,  S  ft  4  WilL  4, 
6  Bam.  &  Cress.  484).    In  ejectment  for  copyholds,  the  court  rolls  of  the     ••  ''*»  ■•  W- 
manor,  containing  an  entrjr  of  a  presentment  oy  the  homage  of  a  surrender  ' 

to  the  plaintiff  out  of  court,  and  of  his  admittance,  are  eyidence  of  his  title 
against  the  alleged  surrenderor  {Doe  y.  OlUtf,  12  Ad.  &  EIL  481 ;  see 
further  Scriy.  392,  eA  9eq.,  6th  ed.) 


IHsposition  of  equitable  Estates  Tail  in  Copyholds. 

53.  Proyided  alwavfl,  that  a  tenant  in  tail  of  lands  held  by  Power  to 
copy  of  court  roll,  whose  estate  shall  be  merely  an  estate  in  ?^"'*t!J^?  x^ 
equity,  shall  have  full  power  by  deed  to  dispose  of  such  lands  of  oopyholdB 
under  this  act  in  the  same  manner  in  every  respect  as  he  could  to  dispoee  of 
have  done  if  they  had  been  of  freehold  tenure ;  and  all  the  ^^  ^^"^  ^^ 
previous  clauses  in  this  act  shall,  so  far  as  oiroumstanoeB  will 
admit,  apply  to  the  lands  in  respect  of  which  any  such  equitable 
tenant  in  tul  shall  avail  himself  of  this  present  clause ;  and  the 
deed  by  which  the  disposition  shall  be  effected  shall  be  entered 
on  the  court  rolls  of  the  manor  of  which  the  lands  thereby  dis- 
posed of  may  be  parcel ;   and  if  there  shall  be  a  protector  to 
consent  to  the  disposition,  and  such  protector  shall  eive  his  con- 
sent by  a  distinct  deed,  the  consent  diall  be  void  unless  the  deed 
of  consent  be  executed  by  the  protector  either  on  or  at  any  time 
before  the  day  on  which  the  deed  of  disposition  shall  be  executed 
by  the  equitable  tenant  in  tail ;  and  such  deed  of  consent  shaU 
be  entered  on  the  court  rolls  (y) ;  and  it  shall  be  imperative  on 
the  loord  of  the  manor,  or  his  steward,  or  the  deputy  of  such 
steward,  when  required  so  to  do,  to  enter  such  deed  or  deeds  on 
the  court  rolls,  and  he  shall  indorse  on  each  deed  so  entered  a 
memorandum,  signed  by  him,  testifying  the  entry  of  the  same 
on  the  court  rolls :   provided  always,  that  every  deed  by  which 
lands  held  by  copy  of  court  roll  shall  be  disposed  of  under  this 
dause,  by  an  equitable  tenant  in  tail  thereof,  shall  be  void 
against  any  person  claiming  such  lands,  or  any  of  them,  for 
valuable  consideration  under  any  subsequent  assurance  duly 
entered  on  the  court  rolls  of  the  miuor  *  of  which  the  lands  may  *  Lege  manor. 
be  parcel,  unless  the  deed  of  disposition  by  the  equitable  tenant 
in  tail  be  entered  on  the  court  rolls  of  such  manor  before  the 
subsequent  assurance  shall  have  been  entered  {%), 

(y)  It  seems  to  be  the  intention  of  the  act  that  the  deed  of  consent  must 
be  entered  on  the  oourt  rolls  at  or  before  the  time  when  the  principal 
assurance  is  so  entered  (Dart,  Y.  &  P.  781,  n.  (q)»  In  applying  for  a 
mandamus  to  the  steward  of  a  manor  to  inrol  a  deed  of  disposition  pur- 
soant  to  stat.  8  &  4  Will.  4,  o.  74,  s.  53,  it  is  not  necessary  to  annex  a 
copy  of  the  deed  itself,  if  the  contents  are  stated  in  the  affidavit  {Crosby  v. 
Fortescucy  6  DowL  P.  0.  275).  See  further  Greeny,  FcUerson,  32  Oh.  Div. 
95,  where  the  documents  were  held  not  to  amount  to  a  disposition  of  an 
equitable  estate  tail  in  copyholds. 

{%)  Li  commenling  upon  the  proviso  at  the  end  of  this  section,  Lord 
St.  XieonepxU  considered  it  proba  ole  that  notice  would  not  be  held  to  supply 
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8  ft  4  Will.  4,  in  equity  the  want  of  an  entry  on  the  court  rolls  (Sugd.  E.  P.  Stat.  223, 
c.  74,1. 68.     2nd  ed. ;  and  V.  &  P.  471).  .     ,    „    ,„        ,     ,.       o 

This  section  does  not  apply  to  customary  freeholds  (-«.  v.  Ingleton,  8 

This  section     DqwI.  P.  0.  693 ;  see  Carlisle  v.  Towns,  2  B.  &  Ad.  685). 

does  not 

extend  to 

oustomary  '    ♦ 

freeholds. 

DispenBation  with  Inrolment. 

Inrolment  not  64.  Provided  always,  that  in  no  case  where  any  disposition 
necessary  as  lender  this  aot  of  lands  held  by  copy  of  court  roll,  by  a  tenant  in 
to  copyholds.  ^^  thereof,  shall  be  efiFected  by  surrender  or  by  deed,  shall  the 
surrender  or  the  memorandum,  or  a  copy  thereof,  or  the  deed  of 
disposition,  or  the  deed,  if  any,  by  which  the  protector  shall 
consent  to  the  disposition,  require  inrolment,  otherwise  than  by 
entry  on  the  court  rolls  (a). 

Entry  on  (n)  A  disentailing  assurance  of  copyholds  must  be  entered  on  the  court 

court  roUs  to    rolls  within  six  calendar  months  after  the  date  of  its  execution  {Honeywood 

be  within  six    ^  Foster,  30  Beav.  1  ;    Gibbons  v.  Snape,  1  D.  J.  &  S.  621  ;    Qrtm  v. 

months.  PaUrsm,  32  Ch.  Div.  95 ;  see  sect.  41,  anU,  p.  273).    An  indorsement  by 

the  steward  of  a  manor  at  his  residence,  that  tne  same  was  produced  before 

liitn  at  his  residence,  is  not  a  sufficient  inrolment  within  the  statute  {Boyd 

V.  PawU,  14  W.  B.  1009). 


XrV.  Bankrupt's  Estate  Tail. 

\^8ect,  55,  which  repealed  the  bankruptcy  provisions  of  6  Oeo,  4, 
c.  16,  teas  itself  repealed  by  37  8f  38  Vict,  c,  35.] 

Actual  Tenant  in  Tail. 

Thecommis-        66.  Any  commissioner  acting  in  the  execution  of  any  fiat 

^^^^^'^f^*^^  which  after  the  thirty-first  day  of  December,   one  thousand 

actual  tenant  eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance  of 

in  tail  be-       the  Said  aot  (1  &  2  Will.  4,  c.  56),  under  which  any  person 

ru°t^fte^'  ^^^^  ^®  adjudged  a  bankrupt  who  at  the  time  of  issuing  such 

the  3 let  of      fi^tt,  or  at  any  time  afterwards,  before  he  shall  have  obtained 

December,       his  certificate,  shall  be  an  actual  tenant  in  tail  of  lands  of  any 

to^'spose^f*^  tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for 

the  lands  of     valuable  Consideration,  for  the  benefit  of  the  creditors  of  such 

the  bankmpt   actual  tenant  in  tail,  and  shall  create  by  any  such  disposition  as 

ohasCT*^'         large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant  in 

tail,  if  he  had  not  become  bankrupt,  could  have  done  under 

this  act  at  the  time  of  such  disposition :   provided  always,  that 

if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  them, 

by  such  commissioner  as  aforesaid,  there  shall  be  a  protector  of 

the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail 

in  the  lands  disposed  of  by  such  commissioner  was  created,  and 

the  consent  of  such  protector  would  have  been  requisite  to  have 
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enabled  the  actual  tenant  in  tail,  if  he  had  not  become  bankrapt,  3  ft  4  wui.  4, 
to  have  dispoeed  of  such  lands  to  the  full  extent  to  which,  if  ••  ^^  '•  ^- 
there  had  been  no  such  protector,  he  could  under  this  act  have 
disposed  of  the  same,  and  such  protector  shall  not  consent  to  the 
disposition,  then  and  in  sAh  case  the  estate  created  in  such 
lands,  or  any  of  them,  by  the  disposition  of  such  commissioner, 
shall  be  as  large  an  estate  as  the  actual  tenant  in  tail,  if  he  had 
not  beoome  bankrupt,  could  at  the  time  of  such  disposition  have 
created  under  this  act  in  such  lands  without  the  consent  of  the 
protector  (c). 

(c)  Sect.  56  of  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  empowers  Claiwes  in 
the  trustee  of  the  bankrupt's  estate  to  deal  with  any  property  to  which  3  &  4  Will.  4, 
the  bankrupt  is  beneficially  entitled  as  tenant  in  tail,  in  the  same  manner  ®*  ^*»  JTf '^v 
as  the  bankrupt  might  have  dealt  with  the  same.    And  the  same  section  ^?^P^.  .    ^f 
provides  that  sects.  56—73  (both  inclusive)  of  3  &  4  Will.  4,  c.  74,  shall  ^^  J^S 
extend  and  applv  to  proceedings  in  bankruptcy  under  the  Bankruptcy  ^^^jer  bank- 
Act,  1883,  as  if  those  sections  were  there  re-enacted  and  made  applicable  ruptcies, 
in  terms  to  such  proceedings.  .    extended  to 

Where  in  the  case  of  copyholds,  the  entail  in  which  by  custom  could  piooeedings 
not  be  barred  until  it  fell  into  possession,  the  tenant  in  tau  in  remainder  under  subse- 
obtained  his  certificate  and  purchased  from  his  assignees  his  life  estate,  qaent  bank- 
the  assignees  could  not  on  the  death  of  the  tenant  for  life  bar  the  entail  rnptcy  acts. 
and  acquire  the  remainder  in  fee  {Johnson  v.  Smiley,  17  Beav.  223). 


Sase  Fee. 

67.  Any  commissioner  acting  in  the  execution  of  any  such  CommisHionep 
fiat  as  aforesaid,  under  which  any  person  shall  be  adjudged  a  tei^Tin'toU 
bankrupt,  who  at  the  time  of  issuing  such  fiat,  or  at  any  time  entitled  to  a 
afterwfurds  before  he  shall  have  obtained  his  certificate,  shall  be  base  fee 

a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  ^^^^JJ!^ 
shall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable  and  of  there 
consideration,  for  the  benefit  of  the  creditors  of  the  person  so  being  no  pro- 
entitled  as  aforesaid,  provided  at  the  time  of  the  disposition  ^^  to^iis- 
there  be  no  protector  of  the  settlement  by  which  the  estate  tail  pose  of  the 
converted  into  the  base  fee  was  created ;  and  by  such  disposition  Jf '^^^^  ^® 
the  base  fee  shall  be  enlarged  into  as  laxge  an  estate  as  the  same  p^ii^r.'°  * 
could  at  the  time  of  such  disposition  have  been  enlarged  into 
under  this  act  by  the  person  so  entitled  if  he  had  not  become 
bankrupt. 

Consent  of  Protector, 

68.  The  commissioner  acting  in  the  execution  of  any  such  As  to  the 
fiat  as  aforesaid  under  which  a  person  being,  or  before  obtain-  ^^^'^A  ®^.  *^® 
ing  the  certificate  becoming,  an  actual  tenant  in  tail  of  lands  of  ^  of  ba^- 
any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  ruptcj. 

any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall 
be  a  protector  of  the  settlement  by  which  the  estate  tail  of  such 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee 
(as  the  case  may  be),  was  created,  stand  in  the  place  of  such 
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9  ft  4  Will.  4,  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  so 
c.  74, 1.  58.  |j^  g^g  regards  the  consent  of  such  protector ;  and  the  disposi- 
tion of  such  lands,  or  any  of  them,  bj  such  commissioner  as 
aforesaid,  if  made  with  the  consent  of  such  protector,  shall, 
whether  such  commissioner  may  have  made  under  this  act  a 
prior  disposition  of  the  same  lands  without  the  consent  of  such 
protector  or  not,  or  whether  a  prior  sale  or  conyeyanoe  of  the 
same  lands  shall  have  been  made  or  not,  under  the  said  acts  of 
the  sixth  year  of  King  George  the  Fourth,  and  the  first  and 
second  years  of  King  William  the  Fourth,  or  either  of  them,  or 
any  acts  hereafter  to  be  passed  concerning  bankrupts,  haye  the 
same  effect  as  such  disposition  would  have  had  if  such  actual 
tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  had  not 
become  bankrupt,  and  such  disposition  had  been  made  by  him 
under  this  act  with  the  consent  of  such  protector ;  and  aJl  the 
previous  clauses  in  this  act,  in  regard  to  the  consent  of  the  pro- 
tector to  the  disposition  of  a  tenant  in  tail  of  lands  not  held  by 
copy  of  court  roll,  and  in  regard  to  the  time  and  manner  of 
giving  such  consent,  and  in  regard  to  the  inrolment  of  the  deed 
of  consent,  where  such  deed  shall  be  distinct  from  the  assurance 
by  which  the  disposition  of  the  commissioner  shall  be  effected, 
shall,  except  so  far  as  the  same  may  be  varied  by  the  clause  next 
hereinafter  contained,  apply  to  every  consent  that  may  be  given 
by  virtue  of  this  present  clause. 


Ab  to  the 
inrolment  in 
Chancery  of 
the  deed  of 
disposition  of 
freehold 
lands,  and  the 
entry  on  the 
ooort  roUs  of 
the  deed  of 
disposition  of 
copThold 
lands,  and 
of  the  deed  of 
consent. 


Inrolme^ity  8fc,  of  Deeds  of  Disposition  and  Cmisent 

69.  Every  deed  by  which  any  commissioner  acting  in  the 
execution  of  any  such  fiat  as  {foresaid  shall,  under  this  act, 
dispose  of  lands  not  held  by  copy  of  court  roll,  shall  be  void 
unless  inrolled  in  his  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof ;  and  every  deed 
by  which  any  commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by 
copy  of  court  roll,  shall  be  entered  on  the  court  rolls  of  the 
manor  of  which  the  lands  may  be  parcel ;  and  if  there  shall  be 
a  protector  who  shall  consent  to  the  disposition  of  such  lands 
held  by  copy  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of  con- 
sent be  executed  by  the  protector  either  on  or  at  any  time  before 
the  day  on  which  the  deed  of  disposition  shall  be  executed  by 
the  commissioner ;  and  such  deed  of  consent  shall  be  entered  on 
the  court  rolls ;  and  it  shall  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  disposed  of  under  this  act  by  any 
such  commissioner  as  aforesaid  may  be  parcel,  or  the  steward  of 
such  lord,  or  the  deputy  of  such  steward,  to  enter  on  tixe  court 
rolls  of  the  manor  every  deed  required  by  this  present  clause  to 
be  entered  on  the  court  rolls,  and  he  shall  indorse  on  every  deed 
so  entered  a  memorandum,  signed  by  him,  testifjdng  the  entry 
of  the  same  on  the  court  rolls. 
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Enlargement  of  Base  Fees.  *  *  74,^*^obf ' 

60.  If  any  oommissioner  acting  in  the  execution  of  any  such  gubeeqaent 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  any  lands  of  enlargement 
any  tenure,  of  which  the  bankrupt  shall  be  actual  tenant  in  tail,  of  base  fees 
and  in  consequence  of  there  being  a  protector  of  the  settlement  SSTdisp^- 
by  which  the  estate  of  such  actual  tenant  in  tail  was  created,  tion  of  the 
and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by  such  oommiasicHier. 
disposition  be  created  in  such  lands,  and  K  at  any  time  after- 
wards during  the  continuance  of  the  base  fee  there  shall  cease 

to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and 
immediately  thereupon,  such  base  fee  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act,  if  at  the  time  of  the  disposition  by  such  commissioner 
as  aforesaid  there  had  been  no  such  protector. 

Enlargement  of  Base  Fees  subsequent  to  Convet/ance. 

61.  If  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  Enlargement 
tenure  shall  be  adjudged  a  bankrupt  at  the  time  when  there  of  base  fees 
shall  be  a  protector  of  the  settlement  by  which  the  estate  tail  J^  t^std^^or 
converted  into  the  base  fee  was  created,  and  if  such  lands  shall  oonveyanoe 
be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year  of  ®'  *^®  ^® 
King  George  the  Fourth,  and  the  first  and  second  years  of  sJ^nfa^pt 
King  William  the  Fourth,  or  either  of  them,  or  any  other  acts  Acts. 
hereafter  to  be  passed  concerning  bankrupts,  and  if  at  any  time 
afterwards  during  the  continuance  of  the  base  fee  in  such  lands 

there  shall  cease  to  be  a  protector  of  such  settlement,  then  and  in 
such  case,  and  immediately  thereupon,  the  base  fee  in  such  lands 
shall  be  enlarged  into  the  same  estate  into  which  the  same  could 
have  been  enlarged  under  this  act,  if  at  the  time  of  the  adjudica- 
tion of  such  bankruptcy  there  had  been  no  such  protector,  and 
the  commissioner  acting  in  the  execution  of  the  fiat  under  which 
the  tenant  in  tail  so  entitled  shall  have  been  adjudged  a  bankrupt 
had  disposed  of  such  lands  under  this  act. 

Confirmation  of  voidable  Estates, 

62.  Provided  always,  that  where  an  actual  tenant  in  tail  of  A  voidable 
lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  ?^f *®  created 
lands  of  any  tenure,  shall  have  already  created  or  shall  hereafter  a  purchaser 
create  in  such  lands,  or  any  of  them,  a  voidable  estate  in  favour  by  an  actual 
of  a  purchaser  for  valuable  consideration,  and  such  actual  tenant  ^^^j^  ^^ 
in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  adjudged  bankrupt,  or 
a  bankrupt  under  any  such  fiat  as  aforesaid,  and  the  oommissioner  by  a  tenant  in 
acting  in  the  execution  of  such  fiat  shall  make  any  disposition  J^  ^we^fee 
under  this  act  of  the  lands  in  which  such  voidable  estate  shall  be  becoming 
created,  or  any  of  them,  then  and  in  such  case,  if  there  shall  be  bankrupt, 

no  protector  of  the  settlement  by  which  the  estate  tail  of  the  ^^^^^^^ 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  tion  of  the 

commissioner. 
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a  ft  4  wm.  4, 

e*  74, 1.  68. 

if  no  protec- 
tor, or  being 
audi  with  his 
consent,  or  on 
there  ceasing 
to  be  a  pro- 
tector ;  but 
not  against  a 
purchaser 
without 
notice. 


as  the  case  may  be,  was  created,  or  being  such  protector  he  shall 
consent  to  the  disposition  by  such  commissioner  as  aforesaid^ 
whether  such  commissioner  may  have  made  under  this  act  a 
previous  disposition  of  such  lands  or  not,  or  whether  a  prior 
sale  or  conveyance  of  the  same  lands  shall  have  been  made  or 
not  under  the  said  acts  of  the  sixth  year  of  King  Gheorge  the 
Fourth,  and  the  first  and  second  years  of  King  William  the 
Fourth,  or  either  of  them,  or  any  other  acts  hereafter  to  be 
passed  concerning  bankrupts,   the  disposition  by   such    com- 
missioner shall  have  the  effect  of  confirming  such  voidable 
estate  in  the  lands  thereby  disposed  of  to  its  full  extent  as 
against  all  persons  except  those  whose  rights  are  saved  by  this 
act ;  and  if  at  the  time  of  the  disposition  by  such  commissioner 
in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  protector, 
and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been 
adjudged  a  bankrupt,  would  not  without  such  consent  have 
been  capable  under  this  act  of  confirming  the  voidable  estate 
to  its  fidl  extent,  then  and  in  such  case  such  disposition  shall 
have  the  effect  of  confirming  such  voidable  estate  so  far  as  such 
actual  tenant  in  tail,  if  he  had  not  been  adjudged  a  bankrupt, 
could  at  the  time  of  such  disposition  have  been  capable  under 
this  act  of  confirming  the  same  without  such  consent ;  and  if 
at  any  time  after  the  disposition  of  such  lands  by  such  commis- 
sioner, and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and 
such  protector  shall  not  have  consented  to  the  disposition  by 
such  commissioner,  then  and  in  such  case  such  voidable  estate,  so 
far  as  the  same  may  not  have  been  previously  confirmed,  shall 
be  confirmed  to  its  full  extent  as  against  all  persons  except  those 
whose  rights  are  saved  by  this  act :  provided  always,  that  if  the 
disposition  by  any  such  commissioner  as  aforesaid  shall  be  made 
to  a  purchaser  for  valuable  consideration,  who  shall  not  have 
express  notice  of  the  voidable  estate,  then  and  in  such  case  the 
voidable  estate  shall  not  be  confirmed  against  such  purchaser 
and  the  persons  claiming  imder  him  {d), 

(d)  See  Beck  v.  Wehh  (1  Wils.  276);  Pye  v.  Dauhuz  (3  Br.  0.  0.  595) ; 
Edwards  v.  Appleby  (2  Br.  C.  C.  652,  n.) ;  Ex  p.  Fripp  (1  D.  G.  293); 
Ex  p.  Wise  (1  Mont.  &  M.  65) ;  Sturgis  v.  Morse  (2  D.  F.  &  J.  223) ; 
Ilankey  v.  Martin  (49  L.  T,  560). 


Acts  of  a 
bankrupt 
tenant  in  tail 
void  against 
any  diaposi- 
tion  nnder 
this  act  by 
the  oommifl- 
Bioner. 


Avoidance  of  Acts  of  Bankrupt. 

63.  All  acts  and  deeds  done  and  executed  by  a  tenant  in  tail 
of  lands  of  any  tenure,  who  shall  be  adjudged  a  bankrupt  under 
any  such  fiat  as  aforesaid,  and  which  shall  affect  such  lands,  or 
any  of  them,  and  which,  if  he  had  been  seised  of  or  entitled  to 
such  lands  in  fee  simple  absolute,  would  have  been  void  against 
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tte  BBmgneea  of  the  bankrupt's  estate,  and  all  persons  claiming  '  *  Ji^*^** 

under  them,  shall  be  void  against  any  disposition  which  may        ^  '* L 

be  made  of  such  lands  under  this  act  by  such  commissioner  as 
aforesaid. 

Powers  of  Bankrupts  reserred^  where. 

64.  Provided  always,  that,  subject  and  without  prejudice  to  Subject  to  the 
the  powers  of  disposition  given  by  this  act  to  the  commissioner  ^  rhro^T-^^ 
acting  in  the  execution  of  any  such  fiat  as  aforesaid  under  which  missioncr, 
a  person  being,  or  before  obtaining  his  certificate  becoming,  an  and  to  the 
adnial  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  ®**^!l?L*^® 
entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  be  adjudged  a  bankrupt 
bankrupt,  and  also  subject  and  without  prejudice  to  the  estate  tenant  m  tail 
in  such  lands  which  may  be  vested  in  the  assignees  of  the  bank-  JJ^^^J^J^of 
rupt's  estate  and  also  subject  and  without  prejudice  to  the  rights  disposition, 
of  all  persons  claiming  under  the  said  assignees  in  respect  of  such 
lands  or  any  of  them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so 
entitled  as  aforesaid,  shall  have  the  same  powers  of  disposition 
under  this  act  in  regard  to  such  lands  as  he  would  have  had  if 
he  had  not  become  bankrupt  {e). 

(c)  See  DavU  v.  ToUemache  (2  Jur.  N.  S.  1181). 


Disposition  whei'e  Bankrupt  is  dead. 

65.  Any  disposition  under  this  act  of  lands  of  any  tenure  The  disposi- 
by  any  commissioner  actine  in  the  execution  of  any  such  fiat  *^°"  ^7  *^® 

•'-''        .,         J  -I'l^  I*  ii»*^'la»«        commissioner 

as  aforesaid  under  which  a  person  being,  or  before  obtaimng  of  the  lands 
his  certificate  becoming,  an  actual  tenant  in  tail  of  such  lands,  of  a  bankrupt 
or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  shall  be  ^^*if "JhT^ 
adjudged  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  bankrupt  be 
the  time  of  the  disposition,  be  in  the  following  cases  as  valid  dead,  have 
and  effectual  as  the  same  would  have  been,  and  have  the  same  JJ^e^  men- 
operation  under  this  act  as  the  same  would  have  had,  if  the  tioned  the 
bankrupt  were  alive ;  (that  is  to  say,)  in  case  at  the  time  of  the  8?™^  oi>era- 
bankrupt's  decease  there  shall  be  no  protector  of  the  settlement  ^^'^'^^ 
by  which  the  estate  tail  of  the  actual  tenant  in  tail,  or  the  estate 
tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created ; 
or  in  case  the  bankrupt  had  been  an  actual  tenant  in  tail  of  such 
lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands, 
and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  or  a  protector  of  such  settlement  who,  in  the 
manner  required  by  thus  act,  shall  consent  to  the  disposition,  or 
a  protector  of  such  settlement  who  shall  not  consent  to  the 
disposition ;  or  in  case  the  bankrupt  had  been  a  tenant  in  tail 
entitled  to  a  base  fee  in  such  lands,  and  there  shall  at  the  time 
of  the  disposition  be  any  issue  who  if  the  base  fee  had  not  been 
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8  ft  4  wm.  4,  created  would  have  been  actual  tenant  in  tail  of  suoh  lands, 
c.  74,  a.  65.    ^^^  either  no  protector  of  the  settlement  by  which  the  estate 
tail  converted  into  a  base  fee  was  created,  or  a  protector  of  suoh 
settlement  who,  in  the  manner  required  by  this  act,  shall  con- 
sent to  the  disposition. 


Ereiy  dispo- 
mtion  \}j  the 
oommissioiier 
of  copyhold 
lands  where 
the  estiite 
shall  not  be 
equitable,  to 
have  the  same 
operation  as  a 
surrender; 
and  the 
person  to 
whom  such 
land  shall 
have  been 
disposed  of 
may  claim  to 
be  admitted 
on  paying  the 
fines,  &o. 


As  to  copy- 
holds and 
customary 
lands  of 
bankrupt. 


Disposition  of  Copyholds, 

66.  Every  disposition  which  under  this  act  may  be  made 
by  any  commissioner  acting  in  the  execution  of  any  such  fiat  as 
aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in  every  case 
in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  be 
merely  an  estate  in  equity,  operate  in  the  same  manner  as  if 
such  lands  had,  for  the  same  estate  which  shall  have  been  ac- 
quired by  the  disposition  by  such  commissioner  as  aforesaid, 
been  duly  surrendered  into  the  hands  of  the  lord  of  the  manor 
of  which  they  may  be  parcel,  to  the  use  of  the  person  to  whom 
the  same  shall  have  been  disposed  of  by  such  commissioner; 
and  the  person  to  whom  the  lands  shall  have  been  so  disposed 
of  by  such  commissioner  may  claim  to  be  admitted  tenant  of 
such  lands,  to  hold  the  same  by  the  ancient  rents,  customs  and 
services,  in  the  same  maimer  as  if  such  lands  had  been  duly 
suirendered  to  his  use  into  the  hands  of  the  lord  of  the  manor 
of  which  such  lands  may  be  parcel,  and  shall,  upon  being  ad- 
mitted tenant  of  such  lands,  to  hold  the  same  as  aforesaid,  pay 
the  fines,  fees,  and  other  dues  which  could  have  been  lawfully 
demanded  upon  such  admittance  if  such  lands  had,  for  the  same, 
estate  which  shall  have  been  acquired  by  the  disposition  by  such 
commissioner  as  aforesaid,  passed  by  surrender  into  the  hands 
of  the  lord,  to  the  use  of  the  person  so  admitted  (/). 

(/)  Sect.  50,  sub-sect.  4  of  the  Bankruptcy  Act,  1883,  enacts,  that 
where  any  portion  of  the  bankrupt's  estate  consists  of  copyhold  or  cus- 
tomary property  or  any  like  property  passing  by  surrender  and  admittance 
or  in  any  similar  manner,  the  trustee  shall  not  be  compellable  to  be  ad- 
mitted to  such  property,  but  may  deal  with  the  same  in  the  same  manner 
as  if  it  had  been  capable  of  being  and  had  been  duly  surrendered  or  other- 
wise conveyed  to  such  uses  as  the  trustee  may  appoint ;  and  any  appointee 
of  the  trustee  shall  be  admitted  to  or  otherwise  invested  with  the  property 
accordingly  (See  Foole  v.  BttrseU,  10  W.  E.  861). 


Assignees  to 
recover  rents 
of  the  lands 
of  a  bankrupt 
of  which  the 
commissioner 
has  power  to 
make  disposi- 


RentSy  Covenants^  and  Conditiom, 

67.  The  rents  and  profits  of  any  lands  of  which  any  com- 
missioner acting  in  the  execution  of  any  such  fiat  as  aforesaid 
hath  power  to  make  disposition  under  this  act  shaU  in  the 
meanume  and  until  such  disposition  shall  be  made,  or  until  it 
shall  be  ascertained  that  such  disposition  shall  not  be  required 
for  the  benefit  of  the  creditors  of  the  person  adjiulged  banlorupt 
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imder  the  fiat,  be  reoeiyed  by  tbe  assignees  of  the  estate  of  the  •  *A  ^^L*» 
baokrapt,  for  the  benefit  of  his  creditors;  and  the  assignees    •* ^**  *« ^' 
may  proceed  by  action  of  debt  for  the  recovery  of  such  rents  tion,  and  to 
and  profits,  or  may  distrain  for  the  same  upon  the  lands  sub-  «^^  <»▼«- 
ject  to  the  payment  thereof,  and  in  case  any  action  of  trespass  entitled  to  tiie 
shall  be  brought  for  taking  any  such  distress  may  plead  thereto  revenion. 
the  general  issue,  and  give  this  act  or  other  special  matter  in  ™*  ^^ 
evidence,  and  also,  in  case  any  such  distress  shall  be  replevied,  aU  oop^old 
shall  have  power  to  avow  or  make  cognizance  generally  m  such  lands,  but  as 
manner  and  form  as  any  landlord  may  now  do  by  virtue  of  the  J^^*^-^*^ 
statute  11  GFeo.  2,  c.  19,  or  by  any  other  law  or  statute  now  in  ^  ^e  oom- 
foroe  or  hereafter  to  be  made  for  the  more  effectually  recovering  misaioner 
of  rent  in  arrear ;  and  such  assignees  and  their  bailiffs,  agents  ^^^^1^ 
and  servants,  shall  also  have  all  such  and  the  same  remedies,  bankrupt's 
powers,  privileges  and  advantages  of  pleading,  avowing  and  <ieatli. 
making  cognizance,  and  be  entitled   to  the  same  costs  and 
damages,  and  the  same  remedies  for  the  recovery  thereof  as 
landlords,  their  bailiffs,  agents  and  servants,  are  now  or  here- 
after may  be  by  law  entitled  to  have  when  rent  is  in  arrear ; 
and  such  assignees  shall  also  have  the  same  power  and  authority 
of  enforcing  the  observance  of  all  covenants,  conditions  and 
agreements  in  respect  of  the  lands  of  which  such  commissioner 
as  aforesaid  hath  the  power  of  disposition  under  this  act,  and 
in  respect  of  the  rents  and  profits  thereof,  and  of  entry  into  and 
upon  the  same  lands  for  the  non-observance  of  any  such  cove- 
nant, condition  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  thereby 
determining  and  putting  an  end  to  the  estate  of  the  persons  who 
shall  not  have  observed  such  covenants,  conditions  and  a^ee- 
ments,  as  the  bankrupt  would  have  had  in  case  he  had  not  been 
adjudged  a  bankrupt:  provided  always  that  this  clause  shall 
apply  to  all  lands  held  by  copy  of  court  roU,  but  shall  only 
apply  to  those  lands  of  any  other  tenure  which  any  commis- 
sioner acting  in  the  execution  of  any  such  fiat  as  aforesaid  may 
have  power  to  dispose  of  under  this  act  after  the  bankrupt's 
decease  (^). 

{g)  This  section  does  not  ajmly  to  a  case  where  there  has  been,  before 
the  bankraptcy,  a  voidable  estate  created  in  fayour  of  a  purchaser  {Hau' 
hey  V.  Martin,  49  L.  T.  664). 

Clauses  as  to  Bankrupts  to  apply  to  their  Lands  in  Ireland. 

68.  All  the  provisions  in  this  act  contained  for  the  benefit  of  AU  the  proYi* 
the  creditors  of  persons  who  under  such  fiats  as  aforesaid  sludl  ^^^^  tibe^  ^ 
be  adjudged  bankrupts  after  the  thirty-first  day  of  December,  ^  i^iSu^ 
one  thousand  eight  hundred  and  thirty-three,  and  for  the  con-  shall  apply  to 
flrmation    in    consequence  of    bankruptcy  of  voidable  estates  *^®^i^^ 
oreated  by  them,  shall  extend  and  apply  to  the  lands  of  any 
tenure  in  Ireland  of  such  persons  as  lully  and  eff ectuaUy  as  if 
this  act  had  throughout  eidended  to  lands  of  any  tenure  in  Ire- 


888  Abolition  of  Fines  and  Recoveries. 

8*4 Will. 4,  land;  saying  always  the  rights  of  the  King's  most  exoellent 
c.  74,  ■.  68,    Majesty,  his  heirs  and  suooessors,  to  any  reversion  or  remainder 
in  me  orown  in  lands  in  Ireland  {h). 

Provinions  of        fA)  Sections  48,  49,  50,  51,  52,  53,  54,  55,  56,  57,  58  and  59  of  the 
the  Irl^  Act    4  &  5  Will.  4,  c.  92,  as  to  bankrupts'  lands  in  Ireland,  vith  the  omission  of 
as  to  bank-       copyholds,  agree  in  substance  and  effect  with  sects.  55, 56, 57, 58, 59, 60,  61 , 
rupts  apply      62,  63,  64,  65  and  67  of  the  3  &  4  Will.  4,  c.  74.    By  the  4  &  5  WiU.  4, 
to  tiieir  lands    ^  92^  g.  go,  it  is  enacted,  that  all  the  provisions  in  that  act  contained  for 
in  EDgland.      ^^  benefit  of  the  creditors  of  persons  wno,  under  such  commissions  as  afore- 
said, (i.  e.  issued  under  Irish  stat.  11  <£;  12  Geo,  3,  c.  8,)  shall  be  adjudg^ed 
bankrupts  after  the  31st  October,  1834,  and  for  the  confirmation  in  conse- 
quence of  bankruptcy  of  voidable  estates  created  by  them,  shall  extend  and 
apply  to  the  lands  01  any  tenure  in  England  of  such  persons,  as  fully  and 
effectually  as  if  the  act  had  throughout  extended  to  land  of  any  tenure  in 
England. 


Inrolment  of  Deeds  in  Ireland. 

Deeds  69.  Provided  always,  that  in  all  cases  of  bankruptcy,  every 

relating  to       ^^^  ^f  disposition  under  this  act  of  lands  in  Ireland  by  any 

the  lands  of  ••^.••i.'L  i.»  *  *i_/»x  ^ 

bankrupts  in  commissioner  acting  in  the  execution  of  any  such  nat  as  afore- 
Ireland  to  be  said,  and  also  every  deed  by  which  the  protector  of  a  settlement 
^Co^rt  f  ^^  lauds  in  Ireland  shall  consent,  shall  be  inrolled  in  his 
Ghanoeiy  Majesty's  High  Court  of  Chancery  in  Ireland  within  six  oalen- 
there.  dar  months  after  the  execution  thereof,  and  not  in  his  Majesty's 

High  Court  of  Chancery  in  England  (»). 

Deeds  (0  The  61st  section  of  the  Irish  stat.  4  &  5  Will.  4,  c.  92,  provides,  that 

relating  to  in  all  cases  of  bankruptcy  every  deed  of  disposition  under  that  act  of  lands 

Iiiih  bank-  in  England,  by  any  commissioner  acting  in  the  execution  of  any  such 

rupts'  lands  commission  as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a 

J^^'^g'J^dto  settlement  of  lands  in  England  shall  consent,  shall  be  inrolled  in  his 

r  *rt*^f  Majesty's  Hieh  Court  of   Chancery  in  England  within  six  calendar 

^lu^iT  nionthfl  after  the  execution  thereof,  and  not  in  his  Majesty's  High  Court 

there.  ®^  Chancery  in  Ireland. 


XV,  Money  to  be  laid  out  in  Lands  to  be  Entailed^ 

\8ect,  70,  whkh  repealed  7  Oeo.  4,  c.  45,  was  iUelf  repealed  by 
37  8f  38  Vict.  c.  35,  without  reviving  the  former  atatute."] 

Mode  of  Disposition  of  Entailed  Money. 

The  prerions  71.  Lands  to  be  sold,  whether  freehold  or  leasehold,  or  of  any 

^aj^  with  ^  other  tenure,  vrhere  the  money  arising  from  the  sale  thereof 

tions,  to  apply  ^hall  be  subject  to  be  invested  in  the  purchase  of  lands  to  be 

to  lands  of  settled,  SO  that  any  person,  if  the  lands  were  purchased,  would 

to  L*Bold^  have  an  estate  tail  therein,  and  also  money  subject  to  be  in- 

where  the  Vested  in  the  purchase  of  lands  to  be  settled,  so  that  any  person, 

purchase-  if  the  lands  were  purchased,  would  have  an  estate  tail  therein, 
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ahall  for  all  the  puipoees  of  thia  act  be  treated  as  the  lands  to  •  ^i^^*^ 
be  purchased,  and  be  considered  subject  to  the  same  estates  as    ^'  ^  '* 
the  lands  to  be  purchased  would,  if  purchased,  have  been  ao-  money  10 
tuallj  subject  to;  and  all  the  previous  clauses  in  this  act,  so  far  J^^^!?^?  ^ 
as  oircumstanoes  will  admit,  shaU,  in  the  case  of  the  lands  to  be  ^  purchase 
sold  as  aforesaid  being  either  freehold  or  leasehold,  or  of  any  of  lands  to  be 
other  tenure,  except  copy  of  court  roll,  apply  to  such  lands  in  ^*^*^  *^^ 
the  same  manner  as  if  the  lands  to  be  purchased  with  the  money  ^  su^jeotto^ 
to  arise  from  the  sale  thereof  were  directed  to  be  freehold,  and  ^  invested  in 
were  actually  purchased  and  settled ;  and  shall,  in  the  case  of  ^^  nianner. 
the  lands  to  be  sold  as  aforesaid  being  held  by  copy  of  court 
roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands  to 
be  purchased  with  the  money  to  arise  from  the  sale  thereof 
were  directed  to  be  copyhold,  and  were  actually  purchased  and 
settled ;  and  shall  in  the  case  of  money  subject  to  be  invested  in 
the  purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands 
were  actually  purchased  and  settled ;  save  and  except  that  in 
every  case  where  under  this  clause  a  disposition  shall  be  to  be 
made  of  leasehold  lands  for  years  absolute  or  determinable,  so 
circumstanced  as  aforesaid,  or  of  money  so  circumstanced  as 
aforesaid,  such  leasehold  lands  or  money  shall,  as  to  the  person 
in  whose  favour  or  for  whose  benefit  the  disposition  is  to  be 
made,  be  treated  as  personal  estate,  and,  except  in  ccwe  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such 
leasehold  lands  or  money  shall  be  effected  shall  be  an  assign- 
ment by  deed,  which  shall  have  no  operation  under  this  act 
unless  inroUed  in  his  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof ;  and  m  every 
case  of  bankruptcy  the  disposition  of  such  leasehold  lands  or 
money  shall  be  made  by  the  commissioner,  and  completed  by 
inrolment  in  the  same  manner  as  hereinbefore  required  in  regaid 
to  lands  not  held  by  copy  of  court  roll  (/). 

(Q  Monev  directed  to  be  laid  out  in  the  purcliase  of  freehold  land  is  Old  mode  of 
considered  by  a  court  of  equity  as  converted  into  real  estate.    Formerly  barring 
a  person  wbo  wonld  have  been  entitled  to  the  land,  if  purchased,  as  tenant  estates  tea 
in  teil,  was  enabled  by  a  court  of  equity  to  receive  the  money  if  he  could  ^  entailed 
have  acquired  the  fee  by  fine,  but  not  if  a  recovery  would  have  been  ^^^^^y* 
requisite,  in  which  case  it  was  necessary  to  purchase  land  in  order  to 
suner  a  recovery  (5  Ves.  12 ;  6  Ves.  116 ;  In  re  Lord  SomervUley  2  Sim.  & 
Stu.  470;  3  Euss.  369,  416;  5  Euss.  5).    The  Irish  stet.  4  &  6  Will.  4, 
c.  92,  8.  62,  repealed  the  Iriah  stets.  58  Geo.  3,  c.  46,  and  7  Geo.  4,  c.  45. 

For  the  earlier  cases,  see  Fletcher  v.  Ashbumery  1  L.  0.  Eq.  867,  4th 
ed. ;  and  as  to  entailed  money  see  also  Mosley  y.  Ward  (29  Beav.  407). 

A  fund  in  court  representing  entailed  land  will  not  be  paid  out  to  a  Payment  ont 
tenant  in  tail  without  a  disentailing  deed  having  been  executed  {Re  Butler,  of  ooort  of 
16  'Eq.  479 ;   He  Broadwood,  1  Ch.  D.  438 ;   Be  Beynolds,  3  Ch.  Div.  61 ;  enteiled 
Be  Norcop,  31  L.  T.  85 ;  Be  Tylden,  11  W.  E.  869  ;  Be  Smythe,  3  M.  &  K.  money. 
249;  aeectmtra,  Sawryy.  Scmry,  8  W.  E.  339;  Be  Bow,  17  Eq.  300;   Be 
Wood,  20  Eq.  372).    An  affidavit  proving  the  execution  has  been  required 
{Bishop  V.  De  Bvrgh,  15  L.  J.  Ch.  35  ;  Be  Field,  11  W.  E.  927  ;  see,  how- 
ever. Be  Butler,  mp.  ;  Be  Beynolds,  supA    As  to  an  affidavit  of  no  incum- 
brance?, see  Thomhill  v.  Milhank  (12  W,  E.  523). 

8.  V 
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•  *  4  Will.  4,  "Where  entailed  land  liad  been  sold  and  the  money  paid  into  oonrt,  a 
e.  74,  ■.  71.  Bubaequent  deed  which  purported  to  disentail  the  land  did  not  disentail 
the  money  {Milh  v.  Fox,  37  Ch.  D.  163). 

Where  the  money  had  been  paid  into  oourt  by  a  company  and  a  dis- 
entailing deed  had  been  executed,  the  company  was  ordered  to  pay  the 
costs  of  the  deed  {Be  Brooking,  2  Qiff.  31 ;  At  North  Btaffordskire  B.  Co., 
3  GifE.  224). 

The  entail  of  lands  to  be  purchased  with  rents  hereafter  to  beoome  due 
to  trustees  may  be  barred  under  this  section  (Fordham  v.  Fordham^  34 
Beay.  59)« 

Entailed  Money-^^Ireland, 
Lands  of  any       72.  go  far  as  regards  any  person  adjudged  a  bankrupt  under 
Irelimdto be   ^^7  ^^'^  ^^  ^  Moresaid,  the  provisions  of  the  clause  lastly 
sold,  Inhere      hereinbefore  contained  shall,  for  the  benefit  of  the  creditors  of 
mlnJ^^'  the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold,  whether 
Bubj^t^o  be    freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money 
invested  in      arising  from  the  sale  thereof  shall  be  subjected  to  be  invested  in 
of  lands  tobe         purchase  of  lands  to  be  settled,  so  that  the  bankrupt,  if  the 
entailed,  and    l&ods  were  purchased,  would  have  an  estate  tail  therein,  and 
money  under    also  to  money  under  the  control  of  any  court  of  equity  in  Ire- 
S  a^TOiirt  of    ^°^>  ^^  ^f  ^^  ^  which  any  individuals  as  trustees  may  be  pos- 
equity  m  Ire-  Bossed  or  entitled  in  Ireland,  and  which  shall  be  subject  to  be 
land,  subject    invested  in  the  purchase  of  lands  to  be  settled,  so  that  the  bank- 
i^bke"^^^*^  rupt,  if  the  lands  were  purchased,  would  have  an  estate  tail 
manner,  to  be  therein,  as  fully  and  effectually  as  if  this  act  had  throughout 
subject  to  this  extended  to  Ireland :  provided  always,  that  every  deed  to  be 
bwi£i^toy.°^  executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
dause,  in  refi^ard  to  lands  in  Ireland  to  be  so  sold,  as  aforesaid, 
shall  be  inrolled  in  his  Majesty's  High  Oourt  of  Chancery  in 
Ireland  within  six  calendar  months  after  the  execution  thereof ; 
but  every  deed  to  be  executed  by  any  commissioner  or  protector, 
in  pursuance  of  this  clause,  in  regard  to  money  subject  to  be 
invested  in  the  purchase  of  lands  to  be  so  settled  as  aforesaid, 
shall  be  inrolled  in  his  Majesty's  High  Court  of  Chancery  in 
England  within  six  calends^  months  after  the  execution  thereof, 
and  not  in  his  Majesty's  High  Court  of  Chancery  in  Ireland ; 
saving  always  the  rights  of  the  Song's  most  exoeUent  Majesfy, 
his  heirs  and  successors,  to  any  reversion  or  remainder  in  the 
crown  in  lands  in  Ireland  to  be  sold  {m). 

(m)  This  saving  is  not  in  the  corresponding  section  in  the  Irish  stat. 
4  &  5  Will.  4,  c.  92,  s.  64. 


XVI.  The  Inrolment  op  Deeds,  &c. 

bS^  ^^^  '^®'  ^^  '^^  ^^  practice  requiring  deeds  to  be  acknowledged 
acknowledged  l>®^ore  the  inrolment  shall  not  apply  to  any  deed  by  this  act  re- 
before  inrol-  quired  to  be  inrolled  in  his  Majesty's  High  Court  of "  Chancery 
«^«nt.  in  England  or  Ireland  («)•  . 

(n)  The  stat.  12  &  13  Vict.  c.  109,  ss.  17, 18,  directs  a  seal  to  be  provided 
for  the  inrolment  office,  and  certificates  of  inrolment  to  be  written  upon 
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erery  deed  to  be  iiiioUed,wHohoextKficate6,  when  sealed,  are  to  b^  8*4  Will.  4, 

By  the  Iriah  Ad^  4  &  5  Wm.  4,  0.  92,  a  73,  it  ifl  provided  that  ^  -" '• — - 

or  practioe  reqtiiiixiff  deeds  to  be  acknowledged  before  inrolmeiit  shall  not 
apply  to  any  deed  by  that  act  required  to  be  inroUed  in  tiie  Court  of 
Ghancery  in  Ireland. 


Helation  back  of  InroUed  Deeds, 

74.  Every  deed  required  to  be  inrolled  in  his  Majesty's  High  Every  deed 
Court  of  dbmoexT  in  England  or  Ireland,  by  which  lands  or  ^  ^jj^^^ 
money  subject  to  be  invested  in  the  purchase  of  4ands  shall  be  i^Js  or 
disposed  of  under  this  act,  shall,  when  inrolled  as  required  by  mon^  ehaU 
this  act,  operate  and  take  effect  in  the  same  manner  as  it  would  ^^^^ 
have  done  if  the  inrolment  thereof  had  not  been  required,  ex-  act,  to  take 
cept  that  every  such  deed  shall  be  void  against  any  person  effect  as  if 
ftlafmiTig  the  lands  or  money  thereby  dispo^  of,  or  any  part  ^J^^*  ^*** 
thereof,  for  valuable  consideration,  under  any  subsequent  deed 
duly  inrolled  under  this  act,  if  such  subsequent  deed  shall  be 
first  inrolled  (o). 

(o)  See  sect.  41  (ante,  p.  273).  Sect.  74  mil  render  it  necessary  for 
purchasers  and  mort;gs^;eeB  to  haTO  the  deed  under  which  they  take  inrolled 
without  any  delay,  and  it  will  be  proper  for  them  to  ascertain,  by  search 
at  the  inrohnent  office,  that  no  conyeyanoe  jgrior  to  that  under  which  they 
daim,  made  by  the  tenant  in  tail,  has  been  inrolled.  A  bargain  and  sale 
when  ac^owledged  and  inrolled,  has  rdation  to  the  time  of  execution, 
and  if  the  grantee  dies  within  six  months,  and  afterwards  it  is  acknowledged 
and  inrollMl,  it  is  good,  because  it  is  a  collateral  act  required  by  act  of 
^rliament,  and  not  arising  from  the  nature  of  the  instrument  itself  (2 
Yes.  sen.  79.    See  Com.  Dig.  Bargain  and  Sale  (B.  9)). 

It  has  been  held,  under  the  corresponding  section  of  the  Irish  Act  (4  & 
5  Will.  4,  c.  92,  s.  66),  that  this  section  appHes  only  to  disentailing  deeds 
executed  by  the  same  tenant  in  tail,  uid  not  to  deeds  executed  by 
successive  tenants  in  tail  {Be  FierSy  14  Ir.  Ch.  B.  452). 

[^8ect  76  dealing  with  fees  on  inrohnent  teas  repeakd  Jy  42  §•  43 
Vict.  c.  78,  «.  29.    For  the  present  fees^  see  post j  p.  311.] 

76.  It  shall  be  lawful  for  his  Majesty's  Coprt  of  Common  The  Court  of 
Pleas  at  Westminster  from  time  to  time  to  make  such  orders  as  pf^^^j. 
the  court  shall  think  fit  touching  the  amoimt  of  the  fees  and  latethe few" 
charges  to  be  paid  for  the  entries  of  deeds  by  this  act  required  for  entries  on 
to  be  entered  on  the  court  rolls  of  manors,  and  for  the  indorse-  ^^^^j^^. 
ments  thereon,  and  for  taking  the  consents  of  the  protectors  of  ^ents  on 
settlements  of  lands  held  by  copy  of  court  roll,  where  such  deeds,  and 
consents  shall  not  be  given  by  deed,  and  for  taking  surrenders  J^^^l^^'&o^ 
by  whidi  dispositions  ehall  be  made  under  this  act  \>y  tenants  in  '     * 

tail  of  lands  held  by  cc^y  of  court  roll,  and  for  entries  of  such 
BonenderB  or  the  memorandimis  thereof  on  the  court  rolls. 


\s2 
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8  ft  4  WilL  4, 
c.  74,  s.  77. 


A  married 
woman,  with 
her  husband*  8 
ooncnrrenoe, 
to  dispose  of 
lands  and 
money  subject 
to  be  invested 
in  the  pur- 
chase of  lands, 
and  of  any 
estate  therein; 
and  to  release 
and  extin- 
g^uish  powers 
as  a  feme  sole. 


Not  to  extend 
to  copyholds 
in  certain 
cases. 


Cases  when 
acknowledg- 
ment neces- 
aary. 


XVil.  Op  Alienation  by  Married  Women. 
General  enabling  Clause. 

77.  After  the  thirty-first  day  of  Deoember,  one  thonsand 
eight  hundred  and  thirty-three,  it  shall  be  lawful  for  every 
married  woman,  in  every  case  except  that  of  being  tenant  in 
tail,  for  which  provision  is  already  made  by  this  act  {q)^  by  deed 
to  dispose  of  lands  of  any  tenure,  and  money  subject  to  be 
invested  in  the  purchase  of  lands,  and  also  to  dispose  of, 
release  (r),  surrender  or  extinguish  any  estate  which  she  alone, 
or  she  and  her  husband  in  her  right,  may  have  in  any  lands  of 
any  tenure,  or  in  any  such  money  as  aforesaid,  and  also  to 
release  or  extinguish  any  power  which  may  be  vested  in  or 
limited  or  reserved  to  her  in  regard  to  any  lands  of  any  tenure, 
or  any  such  money  as  aforesaid,  or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully 
and  effectually  as  she  could  do  if  she  were  a  feme  sole,  save  and 
except  that  no  such  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  valid  and  effectual  unless  the  husband  concur  in 
the  deed  by  which  the  same  shall  be  effected,  nor  unless  the  deed 
be  acknowledged  by  her  as  hereinafter  directed:  provided 
always,  that  this  act  shall  not  extend  to  lands  held  by  a  copy  of 
court  roll  of  or  to  which  a  married  woman,  or  she  and  her 
husband  in  her  ri^ht,  may  be  seised  and  entitled  for  an  estate  at 
law,  in  any  case  in  which  any  of  the  objects  to  be  effected  by 
this  clause  could  before  the  passing  of  this  act  have  been  effected 
by  her,  in  concurrence  with  her  husband,  by  surrender  into  the 
hands  of  the  lord  of  the  manor  of  which  the  lands  may  be 
parcel  (s). 

ESee  section  40,  anU^  p.  271. 
The  Irish  stat.  4  &  5  WiU.  4,  c.  92,  s.  68,  contains  the  word 
laim.'' 

(s)  By  8  &  9  Yict.  c.  106  {po9t\  contingent  and  other  like  interests,  and 
also  rights  of  entry,  may  be  disposed  of  by  a  married  woman  conformably 
to  the  provisions  of  this  act  (See  CrofU  v.  Middleton,  8  D.  M.  &  G.  192). 

Under  the  present  section,  read  in  connection  with  the  interpretation 
clause,  a  married  woman  may  by  deed  acknowledged  dispose  of  any 
interest  in  land  either  at  law  or  in  equity,  or  any  charge,  lien  or 
incumbrance  in  or  upon  or  affecting  land  either  at  law  or  in  equity 
(BriggB^,  Chamberlain^  11  Hare,  74).  This  power  of  disposition  includes 
(1)  die  married  woman's  interest  m  a  mortgage  debt  ^en  she  and  her 
husband  are  entitled  to  the  debt  {WiUiama  t.  Cooke,  4  Gfiff.  343;  eecus^ 
where  she  was  only  interested  in  such  a  debt  as  one  of  several  cestw'e 
que  trusts^  Re  Newton,  23  Ch.  D.  181 ;  or  where  the  charge  had  been  paid 
off :  Be  AlgeOy  I.  E.  2  Eq.  485) ;  (2)  the  married  woman's  interest  whether 
in  possession  or  reyersion  in  proceeds  of  real  estate  deyised  on  trust  for 
sale,  whether  the  sale  be  or  be  not  made  (Briggs  v.  ChamherlaiUy  11  Ha. 
69;  Twer  v.  Tumfr,  20  Beav.  660:  Re  Jakeman,  23  Ch.  D.  344).  So 
where  personalty  in  which  the  married  woman  had  a  reyersionary  intei^st 
under  a  settlement  prior  to  20  &  21  Vict.  c.  67,  had  in  breach  of  trust  been 
invested  in  land,  she  could  dispose  of  her  interest  under  this  section  {Re 
Durrani  and  Stonor,  18  Ch.  Diy.  106).  The  fact  that  the  husband  is  at 
the  time  an  undischarged  bankrupt  does  not  invalidate  a  conveyance 
under  this  section  (^e  Jakeman,  23  Ch.  D.  344). 
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A  oonyeyance  by  oeiluU  que  trtuU  of  land  held  on  trust  for  sale  to  the  8  ft  4  Will.  4^ 
tnustee  for  sale  wHo  had  purchased  it,  was  held  yoid  as  against  a  married     ••  74,  s.  77. 

woman  cestui  gue  trust  who  had  not  acknowledged  the  deed  {Franks  v.    

BoUanSy  3  Ch.  717).  A  lease  by  a  husband  and  wife  of  the  wife's  land 
not  acknowledged  by  her  was  nnder  the  circumstances  held  binding  on 
the  lessee  {Toler  v.  ^teter,  L.  E.  3  Q.  B.  42). 

The  f onnalities  of  this  section  are  unnecessary  in  the  following  cases :  Cases  when 
(1^  Oenerally  in  the  case  of  separate  estate,  see  posty  p.  297.    (2)  In  cases  ackziowledg- 
within  the  proviso  at  the  end  of  the  section ;  see  Oreen  v.  Patersoriy  32  Ch.  meat  mme- 
Div.  95.     (3)  Where  a  married  woman  trustee  is  conveying  land  sold  oessaiy. 
under  an  order  of  the  court  in  an  administration  action  when  she  can 
convey  as  bare  trustee  under  sect.  6  of  the  V.  and  P.  Act,  1874  {Re 
Docwra,  DocuWa  v.  Faith,  29  Ch.  D.  693).     (4J  Where  the  provisions  of 
an  act  of  parliament  substitute  other  proceedmgs  {Ex  p,  Euisony  2  Y.  & 
Coll.  528).     As  to  leases  or  sales  of  a  married  womaus  property  luider 
8.  E.  Act,  1877,  see  sects.  12,  22,  50  and'51  of  that  act.    In  the  case  of 
conveyances  by  a  married  woman  under  the  S.  L.  Act,  1882,  sect.  61  of 
that  act  seems  to  render  an  acknowledgment  unnecessary.    Where  her 
property  is  sold  in  a  partition  action,  she  can,  without  deed  acknowledged, 
request  a  sale  under  sect.  6  of  the  39  &  40  Yict.  o.  17,  and  elect  by  exa- 
mination in  court  to  take  the  proceeds  as  personalty  {Standering  v.  ffcUly 
11  Cb.  D.  652 ;  Wallace  v.  Oreenwoody  16  Ch.  D.  362). 

Purchase-money  of  real  estate  belonging  to  a  married  woman,  which  Pnrohase- 
has  been  paid  into  court,  may  be  paid  out  to  her  upon  her  examination  money  in 
without  a  deed  acknowledged  {Be  HayeSy  9  W.  E.  769 ;  see  ^  Trevylyariy  31  court  belong- 
L.  J.  Ch.  560 ;  Qibhons  v.  Kihheyy  10  W.  E.  55 ;   Clark  v.  Clarky  14  W.  E.  ing  to  married 
449  ;  WhiU  v.  Herricky  4  Ch.  345).    Where  the  fund  is  small  the  exami-  voman. 
nation  will  be  dlepensed  with  {Be  Clarky  13  W.  E.  401 ;  Knapping  v. 
Tomlinson,  18  W.  E.  684;  FHth  v.  LewiSy  1881,  W.  N.  145). 

Where  tJie  married  woman  is  a  lunatic  her  heir  and  her  own  beneficial,  Lmiaoy. 
but  not  her  legal,  interest,  can  be  bound  by  an  order  of  the  court  {Be 
Stahlesy  4  D.  J.  &  S.  257). 

By  the  present  section  a  married  woman  was  enabled,  with  the  Contracts, 
concurrence  of  her  husband,  to  contract  by  an  acknowledged  deed  so  as 
to  bind  her  non-separate  real  estate,  but  not  herself  personally  {Crofts  v. 
Middletony  8  D.  M.  &  G.  192 ;  Pride  v.  Bulhy  7  Ch.  64).  A  contract  un- 
acknowledged will  not  bind  her  {Castle  v.  Wilkinson,  5  Ch.  534 ;  Cahill  v. 
CahiUy  8  App.  Cas.  420 ;  WilHame  v.  Walker y  9  Q.  B.  D.  576) ;  even  if  she  is  a 
trustee  for  sale  {Avery  v.  Oriffiny  6  Eq.  606).  Nor  will  her  husband's  contract 
bind  her  {Barnes  v.  Wvody  8  Eq.  424  ;  Nicholl  v.  Jones,  3  Eq.  696 ;  see  now 
M.  W.  P.  Act,  1882,  s.  1,  sub-ss.  (3),  (4),  posty  p.  325. 

As  to  the  effect  of  fines  under  the  old  law,  see  May  v.  Boper,  4  Sim.  360; 
Forhes  v.  AdamSy  9  Sim.  462. 

By  a  deed  to  which  a  husband  and  wife  were  {parties,  the  equity  of  re-  Dower, 
demption  of  the  husband  was  conveyed  in  certain  lands.    The  deed  was 
duly  acknowledged  by  the  wife.    Held,  that  the  wife  had  extinguished 
her  light  to  dower  {Dent  v.  Clayton,  12  W.  E.  903). 

A  married  woman  can  elect  so  as  to  affect  her  interest  in  real  property,  Election, 
without  deed  acknowledged  under  this  act,  and  where  she  has  so  elected, 
the  court  can  order  a  conveyance  accordingly,  the  ground  of  such  order 
being,  that  no  married  woman  shall  avail  herself  of  fraud  {Barrow  v. 
Barrow,  4  K  &  J.  409 ;  Origgs  v.  Gibsony  1  Eq.  685 ;  see  Wilder  v.  Figott, 
22  Ch.  D.  263).  As  to  her  election  to  take  as  personal  estate  money 
arising  from  the  sale  of  her  real  estate  in  a  partition  action,  see  Standering  v. 
ffaU,  11  Ch.  D.  652 ;  Wallace  v.  Greenwood,  16  Ch.  D  362). 

Ab  to  the  release  and  extinguishment  of  powers,  see  post,  p.  296.  Eeleaae. 

The  Irish  statute  4  &  5  Wifl.  4,  c.  92,  s.  68,  contains  the  additional  word  Disolaimer 
disclaim,  after  the  words  "  di^se  of."  By  8  &  9  Vict.  c.  106,  s.  7,  a  by  married 
married  woman  may  disclaim  by  deed  made  conformable  to  this  act.  women. 

An  interest  devised  vests  in  the  devisee  by  presumption  of  law  before  DisoLaimer 
entry  (Co.  Litt.  Ill  a).    The  old  doctrine  was,  that  an  estate  of  freehold  generally, 
could  be  disclaimed  only  by  matter  of  record  {Bviler  and  Baker's  case,  3 
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8  ft  4  WilL  4,  Bep.  26).    But  it  is  now  established  that  a  deed  is  sa£3.oient  for  that  pur- 

e.  74, 1.  77.    pose  {Townson  v.  Tidcell,  3  B.  &  Aid.  31).    This  case  has  been  followed 

•^   ,  .  in  a  case  where  a  deed  of  disclaimer  by  a  devisee  in  trust  of  freehold  and 

\^^^^       copyhold  property  was  held  to  vest  the  entire  legal  estate  in  his  co-trustees 

^^       ^'         {Beghit  v.  Crook,  2  Bing.  N.  C.  70 ;  and  see  observations  on  Toumaon  v. 

Tickell,  in  4  M.  &  B.  189).    The  disclaimer  must  be  clear  and  unequivocal 

{Doe  V.  Smyth,  6  B.  &  C.  112). 

It  is  most  prudent  that  a  deeii  of  disclaimer  should  be  executed  by  a  person 
named  trustee,  who  refuses  to  accept  the  trust,  but  there  may  be  conduct 
which  amounti9  to  a  dear  disclaimer  {Be  Birchall,  BirchaU  v.  Aahton,  40 
Ch.  Div.  436).  As  where  a  trustee  under  a  will  purchased  a  part  of  the 
real  estate,  and  took  the  conveyance  from  the  widow,  who  was  tenant  for 
life,  and  \hQ  heir,  to  whom  the  estate  must  have  descended,  upon  the 
disclaimer  of  the  trust  {Stacey  v.  Elph,  1  M.  &  E.  195).  A  disclaimer  by 
one  of  the  three  executors  of  a  will,  who  were  directed  to  sell  copyholds, 
by  a  deed  executed  some  time  after  the  sale,  reciting  that  he  had  from  the 
testator's  decease  declined  to  act,  and  had  never  acted  in  the  executor- 
ship or  trusts  of  the  will,  was  held  to  be  a  refusal  ah  initio,  there  being 
notning  to  impeach  the  bona  fides  of  the  transaction  (Pe;)peroomy.  Wayman, 
5  De  G.  &  S.  230 ;  see  Harris  y.  Watkins,  2  E.  &  J .  473,  as  to  presuming 
a  disclaimer  by  a  devisee).  A  disclaimer  after  the  exercise  of  various  acts 
of  ownership  is  void  {Bence  v.  Oilpin,  L.  B.  3  Ex.  76).  A  devise  of  copy- 
holds may  be  disclaimed  by  woid  of  mouth  only  before  the  devisee  nas 
been  admitted  (B,  v.  Wilson,  10  B.  &  0.  5 ;  see  Shepp.  Touchs.  452).  A 
eift  of  personal  chattels  or  a  term  of  years,  may  be  waived  and  avoided 
Dy  parol  (1  Yentr.  128).  On  a  disclaimer  by  a  devisee  the  estate  wUl 
descend  to  the  heir,  or  pass  to  a  remainderman  {Ih,  116).  And  on  the 
disclaimer  of  one  of  two  assignees  of  a  term,  the  whole  interest  will  vest 
in  the  other  {Smith  v.  Wheeler,  1  Yent.  128).  The  disclaimer  of  one  of 
several  trustees  has  l^e  effect  of  vesting  the  estate  in  the  other  trustees 
exclusively  {Small  v.  Manoood,  9  B.  &  0.  300 ;  Browell  v.  Beed,  1  Hare, 
435 ;  see  Be  Birchall,  BirchaU  v.  Aehton,  40  Oh.  Div.  436 ;  Doe  v.  Harris,  16 
M.  &  W.  517J. 

The  execution  of  a  conTcyance  of  trust  premises  has  been  held  sufficient 
evidence  of  acceptance  of  tne  trust  ( Urch  v.  Walker,  3  M.  &  0.  702).  In 
Crewe  v.  Dickin  (4  Yes.  97),  one  of  two  trustees  released  and  conveyed  to 
his  co-trustee ;  and  it  was  held,  that  the  trustee  must  be  considered  as 
having  accepted  the  trust  (See,  however,  Nicholson  v.  Wordsworth,  2 
Bwanst.  371 ).  A  trustee  of  real  estate,  who  disclaimed  all  estate,  powers,  &c 
in  the  estate  devised,  was  held  not  to  be  a  necessary  party  in  a  conveyance 
to  a  purchaser,  nor  in  a  receipt  for  the  purchase-money  {Adams  v.  Taunton, 
5  Madd.  433.  See,  in  addition  to  the  cases  cited,  Litt.  ss.  684,  685 ;  stat. 
21  Hen.  8,  c.  4;  Co.  Litt.  113a;  Boni/ant  v.  Greenfield,  Oro.  Eliz.  80; 
Qodb.  77 ;  Anon,,  4  Leon.  207 ;  Hawkins  v.  Kem^,  3  East,  410 ;  Thomson 
V.  Leach,  2  Yent.  198;  Carth.  211,  230;  2  Salk.  616;  Show.  P.  0.  151 ;  3 
Lev.  284 ;  1  Show.  296 ;  Bep.  temp.  Holt,  665}.  It  was  held,  that  a  dis- 
cretionary power  eiven  to  two  trustees  to  sell  copyholds,  one  of  whom 
disclaimed,  might  oe  exercised  by  the  other  trustee  {Affleck  v.  James,  13 
Jur.  739).  In  Sharp  v.  Sharp  (2  B.  &  Aid.  405),  it  was  held  that  trustees 
had  not  acted,  thoush  they  had  conveyed  the  estate  instead  of  disclaiming. 
Kfeme  covert  made  a  disposition  of  property,  as  to  which  it  was  doubt- 
ful whether  it  was  settled  to  her  separate  use.  The  husband  disclaimed : 
it  was  held,  that,  whether  separate  property  or  not,  the  husband's  disclaimer 
gave  effect  to  the  disposition  of  the  wife  (Bycro/t  v.  Christy,  3  Beav.  238). 
See,  further,  as  to  disclaimer,  Lewin  on  Trusts,  206  et  seq.,  9th  ed. 
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Saving  of  other  Powers.  *e*  74,^!to*' 

78.  Provided  alwajB,  that  the  powers  of  dispoaition  given  to  The  powen 
a  married  woman  bv  this  aot  shall  not  interfere  with  any  power  ^!  di^odtaoii 
which,  independently  of  this  aot,  may  be  vested  in  or  limited  or  S^Sed  * 
reserved  to  her,  so  as  to  prevent  her  from  exeroising  such  power  woman  bj 
in  any  ease,  except  so  far  as  by  any  disposition  made  by  her  J^*JJ^*  ^®^]^ 
under  this  act  she  may  be  prevented  from  so  doing  in  consequence  J^y  oS!er^ 
of  such  power  having  been  suspended  or  extinguished  by  such  powers, 
disposition  {t). 

{t)  In  the  oomspondiiu^  clause  in  the  Irish  statute,  4  &  5  Will.  4,  c.  92,  Bestraint  on 
a  69,  the  following  qualinoation  is  added,  |*but  suoh  powers  of  dispomtion  aatloipation. 
shall  not  enable  a  married  woman  to  dispose  of  lands,  or  any  estate 
therein,  where  the  settlement  or  other  instniment  under  which  ahe  may 
be  entitled  to  the  same  shall  contain  a  valid  restriction  against  the  antici- 
pation thereof  by  such  married  woman."  This  has  been  said  to  be  an 
expression  hj  the  leg^slatare  of  what  was  meant  by  the  English  act 
{Bag^  T.  If eux,  1  PmL  628).  As  to  how  far  other  statutory  powers  of 
ois^ocong  of  a  married  woman's  property  are  affected  by  a  restraint  on 
anticipation,  see  S.  E.  Act,  1877,  s.  50,  jpo$t;  S.  L.  Act,  1882,  s.  61,  potit. 

By  the  cojstom  of  London,  confirmed  by  statute  34  &  35  Hen.  8,  c.  22,  Other  stata- 
and  of  seyeral  other  cities  and  boroughs,  as  Norwich,  &c.,  &c.,  a  married  tory  powers, 
woman,  on  being  privately  examined  before  the  mayor,  may  bind  herself 
by  a  diced  acknowledged  and  inroUed  (Hob.  225;  Com.  Dig.  London 
(N.  3) ;  2  Inst.  673 ;  1  Prest.  Abst.  336 ;  Boper  on  Husband  and  Wife, 
531 ;  4  Oruise's  Di^.  tit.  xzxii.  ch.  2,  pi.  33).  By  statute  32  Hen.  8,  c.  28, 
tiie  husband  and  wife  were  empowered  to  make  leases  of  the  wife*s  lands 
g|ee  Doe  v.  WeUer,  7  T.  B.  478).  This  aot  has  been  repealed  by  19  &  20 
Vict.  c.  120,  s.  35,  and  certain  powers  of  leasing  a  married  woman's  limds 
are  given  by  the  S.  E.  Aot,  1877,  s.  46,  post;  see  also  S.  L.  Act,  1882, 
8.  61,  jfost.  By  11  €^.  4  &  1  Will.  4,  c.  65,  s.  12,  power  was  given  to 
a  married  woman  under  an  order  of  court  to  surrender  leases  and  take 
new  leases  (extended  to  Ireland,  5  &  6  Will.  4,  c  17). 

Prior  to  the  M.  W.  P.  Act,  1882,  the  disabilities  of  married  women  at  Bominion  of 
common  law,  independent  of  statute  or  particular  customs,  to  alien  their  married 
property,  whether  real  or  personal,  eimer  by  deed  or  will,  were  well  women 
known  (See  Harg.  Co.  Litt.  Ill  b,  n.  (4)).    T?he  wife  of  a  man  who  had  over  their 
abjured  the  realm,  or  been  transported,  might  act  as  if  her  husbimd  were  P^P^^* 
dead  (Ck>.  Litt.  132 ;  2  Tern.  104 ;  3  P.  Wms.  37).    Through  the  medium  By  means  of 
of  powers  and  trusts,  however,  a  married  woman  was  long  allowed  to  powers, 
have,  both  at  law  and  in  equi^,  the  full  dominion  over  property  inde- 
pendent of  her  husband.    A  wife  might,  without  her  husoand,  execute 
a  naked  authority  to  sell  lands  whether  given  before  or  after  coverture, 
and  though  no  special  words  were  used  to  dispense  with  the  disability 
of  coverture  (Co.  Litt.  112  a,  and  n.  (6)).    The  rule  was  the  same  where 
boi^  an  Merest  and  an  authoritv  passed  to  the  wife,  if  the  authority  was 
ooHat^ral  to  and  did  not  flow  from  the  interest,  because  then  the  two 
were,  unconnected,  as  if  they  were  vested  in  different  persons  (Bep.  temp. 
Finch,  346).    As,  too,  a  feme  covert  might  convey  lands  in  execution  of  a 
mere  power,  so  she  mi^ht  with  equal  effect  in  performance  of  a  condition, 
where  land  was  vested  in  her  on  condition  to  convey  to  others  (W.  Jones, 
137,  138).    Ab  regards  estates  of  freehold  which  a  married  woman  had  as 
trustee,  the  better  opinion  was  that  no  effectual  conveyance  coidd  formerly 
be  made  l^  her  wiwout  fine  or  recovery,  nor,  after  3  &  4  Will.  4,  c.  74, 
withiHit  a  deed  duly  acknowledged  (1  Picst.  on  Abs.  337 ;  Be  Caine,  10 
Q.  B.  D.  284;  see  Avery  v.Chiffin,  6  Eq.  606). 

Before  the  M.  W.  P.  Aot,  1882,  it  was  settled  that  a  power  of  disposing  In  what  way 
of  real  estate  might  be  given  to  a  married  woman  (1)  bv  way  of  trust,  eg,,  powers  naj 
1^  a  proper  conveyance  of  an  estate  to  trustees  in  trust  for  herself  during  be  reeerred 
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to  married 
women. 


8  ft  4  Will.  4,  her  ooTertore  for  her  separate  use;  and  afterwards  in  trust  for  such  person 
e.  74,  s.  78.    as  she  shall  appoint;  or  (2)  by  way  of  power  over  an  use,  as  where  an 
'  estate  is  conveyed  to  the  use  of  herself  for  life,  remainder  to  the  use  of 
such  persons  as  she  shall  appoint  (2  Yes.  sen.  191). 

Where  by  articles  before  marriage  it  was  agreed  that  the  wife  should 
have  a  power  of  appointment  over  her  property,  the  power  was  held  well 
created  and  exerciseable  {Eipon  v.  Dawaingy  Amb.  665;  Wrighi  y.  Cadogan^ 
1  Br.  P.  C.  486;  Amb.  468;  2  Eden.  239;  see  Doe  v.  Staple,  2  T.  B.  684; 
Sug.  Pow.  158).  A  mere  contract  by  the  wife  to  convey,  entered  into 
after  marriage,  whether  for  her  own  benefit  or  that  of  others,  would  be 
void  {Dillon  v.  Grace,  2  Soh.  &  Lef .  462 ;  Worrall  v.  Jacob,  3  Mer.  256). 


Differant 
kinds  of 
powers. 


Exercise  of 
powers  by 
married 
women. 


Release  of 
powers. 


Extinguish' 
ment  of 
powers — 


appendant ; 


m  gross. 


A  power  may  be  (1)  appendant,  when  the  exerdse  of  it  takes  effect  out 
of  the  estate  of  the  donee,  as  a  power  of  leasing ;  (2)  in  gro$s,  when  the 
exercise  of  it  takes  effect  after  the  determination  of  the  estate  of  the  donee, 
as  a  power  of  a  tenant  for  life  to  jointure ;  or  (3)  simply  collateral,  when 
the  donee  has  no  estate  at  all  in  the  property  the  subject  of  the  power 
(1  Saund.  on  Uses,  4th  ed.  169;  Sug.  Pow.  Btk  ed.  46). 

It  has  long  been  settled,  that  a  married  woman  may  execute  a  power 
whether  appendant,  in  gross  or  simply  collateral  {Harris  v.  Qraham,  1 
EoU.  Abr.  329,  pi.  12;  2  EoU.  Abr.  247,  pi.  6;  Qihhons  v.  MouUon, 
Finch,  346;  Daniel  v.  Upley,  Latch.  39;  Oodb.  327,  pi.  419;  Tomlinaon 
v.  DighUm,  1  P.  Wms.  149;  Travel  v.  Travel,  3  Atk.  711;  dted  2  Ves. 
sen.  191;  Doe  v.  Eyre,  5  C.  B.  741,  745);  unless  a  contrary  intention 
appears  in  the  instrument  creating  it  {Antrim  v.  Buckingham,  1  Ch.  Gas. 
17).  She  may  exercise  power  as  weU  over  a  copyhold  as  a  freehold  estate 
(Driver  v,  Thompson,  4  Taunt.  294).  See  further  Sug.  Pow.  154,  8th  ed. ; 
Wood  V.  Tf  ood,  10  Eq.  220). 

The  statute  3  &  4  Will.  4,  c.  74,  s.  77  {ante,  p.  292),  provides  a  machinery 
whereby  a  married  woman  can  release  or  extinguish  any  power  as  if  she  were 
9k  feme  sole.  Prior  to  the  Conv.  Act,  1881,  powers  appendant  or  in  gross  could 
be  released MZ6a«y'«  oase,  1  Rep.  Ill ;  Leigh  y.  Winter,  Sir  W.  »fi)nes,  411 ; 
Sug.  Pow.  8th  ed.  82).  But  powers  simply  collateral  could  not  (Co.  litt. 
265b;  llRep.  Ilia;  see  Wellery.Ker,  L.  R.  1  RL.  Sc.  11 ;  Saulv.PaUin- 
eon,  54  L.  T.  670 ;  55  L.  J.  Ch.  831) ;  unless  the  power  was  for  the  ben^t 
of  the  donee  ( West  v.  Berney,  1  R.  &  M.  434).  See  now  as  to  releasing  and 
disclaiming  powers,  Conv.  Act,  1881,  s.  52;  Conv.  Act,  1882,  s.  6  {^^),  ^ 

Formerly  a  power  appendant  or  in  gross  could  be  extinguished  by  a 
fine  or  a  recovery  {Diggers  case,  1  Rep.  173 ;  Bird  v.  Christ^her,  Styles, 
389;  King  v.  Mellxng,  1  Ventr.  225;  Tomlinson  v.  Dighton,  1  P.  Wms. 
149 ;  Saville  v.  Blackett,  ih,  777) ;  even  where  the  power  was  for  the 
benefit  of  the  donee's  children  {Bickley  v.  Quest,  1  Russ.  &  M.  440 ;  Smith 
v.  Death,  5  Madd.  371 ;  see,  however,  Jesson  v.  Wright,  2  Bligh.  15). 

A  power  appendant  to  a  Kfe  estate — including  a  power  of  leasing 
{Simpson  v.  Bathurst,  5  Ch.  193),  a  power  to  consent  to  a  sale  of  the 
corpus  (Alexander  v.  Mills,  6  Ch.  124),  or  to  consent  to  an  advancement 
thereout  to  children  {Be  Cooper,  Cooper  v.  Slight,  27  Ch.  D.  565)— is  not 
extinguished  b J  an  alienation  of  the  donee's  interest.  It  is  immaterial 
whether  the  ahenation  is  by  the  donee's  assignment  (Aleaxmder  v.  Mills, 
sup. ;  Ben  v.  Bulkeley,  1  Dougl.  292 ;  Simpson  v.  Bathurst,  5  Ch.  193),  or 
upon  his  bankruptcy  {Eoldaworth  v.  Goose,  29  Beav.  Ill;  Eisdale  v. 
Eammersley,  31  Beav.  255 ;  Doe  v.  Britain,  2  B.  &  Aid.  93 ;  Hole  v.  Esoott, 
2  Keen,  444).  The  power,  however,  cannot  be  exercised  without  tiie  con- 
sent of  the  alienee  {Be  Cooper,  Cooper  v.  Slight,  27  Ch.  D.  565),  unless  the 
power  is  expressly  reserved  upon  the  alienation  {Warhurton  v.  Fame,  16 
Sim.  625 ;  Long  v.  Bankin,  Sug.  Pow.  8th  ed.  899 ;  Morgan  v.  Butson,  16 
Sim.  234 ;  bqq  Be  Wright  and  Marshall,  28  Ch.  D.  93) ;  or  the  exercise  of 
it  does  not  derogate  from  the  donee's  grant,  as  in  the  case  of  a  power  to 
appoint  new  trustees  {Hardaker  v.  Moorhouse,  26  Ch.  D.  417). 

A  power  in  gross  may  be  exercised  notwithstanding  the  alienation  of 
the  donee's  interest  {Parsons  v.  Parsons,  9  Mod.  464),  whether  by  his 
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assignment  {Be  Stone,  I.  B.  8  Eq.  621),  or  by  means  of  a  clause  of  for-  8  ft  4  Will.  4, 
feiture  on  bankruptcy  (Wickham  ▼.  Wing,  2  H.  &  N.  436 ;  Be  Aylwin,  16     c  74,  s.  78. 

Eq.  585 ;  see  Jones  v.  Winwood,  3  M.  &  W.  653 ;  Haewell  v.  HaeweU,  2  D.   

P.  &  J.  456). 

The  trustee  in  bankruptcy  can  exercise  a  power  wbich  the  bankrupt 
could  have  exerciaed  for  nis  own  benefit  (46  &  47  Yict.  c.  52,  s.  44  (ii.))* 
This  does  hot  appl^  after  the  death  of  the  bankrupt  [NichoU  v.  Nixey^  29 
Gh.  D.  1005) ;  nor  in  the  case  of  a  married  woman  made  bankrupt  under 
the  M.  W.  P.  Act,  1882  {Exp.  Qilchrist,  17  a  B.  Div.  521).  A  judicial 
separation  does  not  prevent  a  wife  from  joining  in  the  exercise  of  any 
jomt  power  given  to  nerself  and  her  husbemd  (20  &  21  Yict.  c.  85,  s.  26). 
See  further  as  to  the  extinguishment  of  powers,  Sug.  Pow.  8th  ed.  57 
d  seq. ;  Farwell,  10  et  teq, 

A  further  power  conferred  on  a  married  woman  by  the  general  law  (inde-  Tnut  for 
pendently  oi  the  M.  W.  P.  Acts,  1870  and  1882,  which  see  poet,  pp.  317, 325)  separate  use 
was  the  powerofdisposingof  separate  estate,  whether  real  orpersonal.  Thus,  of  married 
by  the  general  law,  a  married  woman,  in  the  absence  of  any  clause  against  woman, 
ahenation,  can  deal  with  the  equitable  interest  in  real  property  to  which  she 
is  entitled  to  her  separate  use,  as  if  she  were  &feme  sole  {Taylor  y.  Meads,  4 
D.  J.  &  S.  597  ;  Hall  v.  Waterhouse,  5  Gif!.  64  ;  Pride  v.  Bulb,  7  Ch.  64 ; 
CcQpery.  Macdonald,  7  Ch.  Div.  288 ;  Adams  v.  Gamble,  12  Ir.  Ch.  R.  102  ; 
see  Major  v.  Lansley,  2  B.  &  M.  355).    Her  power  exists  not  only  as  to 
strangers,  but  as  to  her  husband  {Logan  v.  Birkett,  1  M.  &  K.  220 ;   Wood- 
ward Y.  Woodtoard,  3  D.  J.  &  S.  672).    As  to  the  legal  estate  in  such  pro- 
perty where  there  are  no  trustees,  see  the  note  to  sect.  91,  post,  p.  305. 

A^ain,  by  the  general  law,  a  married  woman  entitled  to  personal  pro-  Married 
perty  to  her  sepeirate  use,  without  any  restraint  on  alienation,  may  not  woman's 
only  receive  and  apply  to  her  separate  use  the  income,  but  dispose  of  the  power  of  dis- 
corpus,  either  by  an  act  inter  vivos  or  by  will  {Bich  v.  Cockell,  9  Ves.  369;  position  over 
FetHplace  v.  Gorges,  1  Ves.  jun.  46 ;   3  Br.  0.  C.  8 ;    see  also  Peacock  v.  peraona^ 
Monk,  2  Ves.  sen.  191 ;  Hearle  v.  Greenbank,  3  Atk.  696;  1  Ves.  sen.  298).  «^**^ed^o  her 
And  her  power  of  disposition  extends  to  reversionary  interest  in  personalty  separate  use. 
settled  to  her  separate  use  as  well  as  to  interests  in  possession  {Keene  v. 
Johnstone,  1  Jones  &  Carey,  I.  S.  255 ;  Sturgis  v.  Corp,  13  Ves.  190;   see 
King  y.  Lucas,  23  Ch.  Div.  712).    And  to  contingent  as  well  as  vested 
interests  {Lechmere  v.  Brotheridge,  32  Beav.  353 ;  but  see  Batt  v.  Cuth- 
hertson,  4  Dr.  &  War.  392 ;  Stamford  Co.  v.  Ball,  10  W.  E.  196). 

Further,  by  the  general  law  the  contract  of  a  married  woman  bound  her  Cuntraots 
separate  estate,  when  it  appeared  that  such  contract  was  made  with  refer-  bindin^f  sepa- 
ence  to  and  upon  the  faim  or  credit  of  that  estate  {Johnson  v.  Gallagher,  3  rate  estate. 
D.  P.  &  J.  515 ;  London  Chartered  Bank  v.  Lempriere,  L.  B.  4  P.  C.  597 ; 
Wainford  v.  Heyl,  20  Eq.  324) ;  such  a  contract,  however,  being;  enforce- 
able only  against  so  much  of  llie  separate  estate  to  which  at  tne  time  of 
the  contract  the  married  woman  was  entitled,  free  from  restraint,  as 
remained  at  the  time  of  judgment  {Pike  v.  Fitzgibbon,  17  Ch.  Div.  454). 

No  particular  form  of  woras  was  necessary  to  create  separate  use  {Stan-  Ci*eation  of 
ion  Y.  Ball,  2  B.  &  M.  175).  As  to  what  words  would  do  so,  see  Massy  v.  separate  use. 
Boufen  (L.  B.  4  H.  L.  288) ;  Be  Peacock  (10  Ch.  D.  490) ;  Bland  v.  Dawes 
fl7  Ch.  D.  794),  and  the  oases  there  referred  to ;  Williams  v.  Waters  (14 
M.  &  W.  166);  Adon  v.  White  (1  Sim.  &  Stu.  429);  Carnegie  v.  Carnegie, 
22  W.  E.  783).  A  trust  for  separate  use  will  not  be  inferred  from  the  ex- 
istence of  a  restraint  on  alienation  {Stogdon  v.  Lee,  1891,  1  Q.  B.  661). 

As  to  whether  a  trust  for  separate  use  can  be  created  by  parol,  see,  in 
the  case  of  real  estate,  Dye  y.  Dye  (13  Q.  B.  Div.  147);  and  in  the  case 
of  personal  estate,  Simmons  v.  Simmons  (6  Ha.  352) ;  Warden  v.  Jones  (2 
De  a.  &  J.  76) ;  Be  Whitehead  (14  Q.  B.  Div.  419)<(cases  of  ante-nuptial 
agreements);  and  Haddon  v.  Fladgate  (27  L.  J.  Prob.  21,  a  post-nuptial 
agreement). 

There  is  no  such  thing  as  separate  property  of  an  immarried  woman  Duration  of 
{PdUm  v.  Harrison,  1891,  2  Q,  B.  425).    Separate  use  can  only  apply  separate  use. 
during  covertuie  {Be  Price,  Stafford  v.  Stafford,  28  Oh.  D.  712).     But  a 
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trust  for  separate  use  will  apply  to  any  existing  ooyerture  and  to  all  sub- 
sequent coyertures  (Tvlldt  v.  ArrMirong^  4  My.  &  Or.  377 ;  Re  Chffee^  1 
Mac.  &  G.  541 ;  Hawhts  y.  Hubhacky  11  !E)q.  5).  ^  Such  a  trust  may 
be  destroyed  during  discoyerture,  e,g,y  by  conyersion  of  the  proper^ 
{Wright  y.  Wright^  2  J.  &  H.  647).  And  on  its  creation  it  may  oe  oon- 
nned  to  an  existing  coyerture  {Moore  y.  Morris^  4  Drew.  33 ;  Stogdon  v. 
LeCf  1891 , 1  Q.  B.  661),  or  to  future  coyertures  {Kingy.  Lucas^  23  Ch.  Diy. 
712 ;  see  Steedman  y.  PooUy  6  Ha.  193). 

A  restraint  may  be  imposed  on  the  alienation  or  anticipation  of  property 
giyen  to  a  woman  for  her  separate  use  (TuUett  y.  Armstrong,  4  M.  &  Cr. 
377  ;  Baggett  y.  MetMCy  1  Phil.  627).  Sucn  a  restraint  can  neyer  exist  except 
as  an  accessoiy  to  a  trust  for  separate  use  {Stogdon  y.  Lee,  1891,  1  Q.  JB. 
670 ;  PiJx  y.  Pitzgihbon,  17  Ch.  Diy.  464).  The  principle  recognized  in 
Fike  y.  Fitzgihhon  {sup.)  is  that  a  married  woman  can  in  no  way  dispose 
by  way  of  anticipation,  of  property  subject  to  such  a  restraint.  She 
cannot  dispose  of  it  by  making  an  eugaeement  authorizing  another  person 
to  intercept  it ;  she  cannot  do  so  eyen  by  practising  a  fraud  {Be  Otanvill, 
Ellis  y.  Johnson y  31  Ch.  Diy.  539  ;  see  the  form  of  judgment  in  Scott  y. 
Morley,  20  Q.  B.  Diy.  132 ;  Be  Sykes,  2  J.  &  H.  416 ;  Me  Brettle,  2  D.  J. 
&  S.  79;  Kenrick  y.  Wood,  9  Eq.  333).  The  restraint  may  control  a 
married  woman's  statutory  powers  of  disposition  (See  note,  ante,  p.  295). 
The  effect  may  be  to  preyent  alienation  only  during  a  particular  period 
{Re  Bown,  27  Ch.  Diy.  411;  see  Be  Spencer ,  Thomcu  y.  Spencer,  30  Ch. 
D.  183).  A  restraint  on  anticipation  will  be  yoid  if  it  transgresses  the 
rule  against  perpetuities  {Be  Bidley,  Buckton  y.  Hag,  11  Ch.  D.  645;  Cooper 
y.  Laroche,  17  Oh.  D.  368;  see  Herbert  y.  Webster,  16  Ch.  D.  610). 

The  restraint  may  be  imposed  whether  the  property  be  real  or  personal, 
and  whether  it  be  absolute  or  for  life  {Baggett  y.  Meux,  1  Phil.  627). 
Where  the  restraint  is  attached  to  an  absolute  bequest,  the  (question 
whether  it  is  effectual  does  not  depend  on  whether  the  gift  is  of  an  mcome- 
bearing  fund  or  of  a  stun  of  cash — (See  this  distinction  taken  in  the  older 
cases,  Be  Ellis,  17  Eq.  409 ;  Be  Benton,  Smith  y.  Smith,  19  Ch.  D.  277  ; 
Be  Clarke,  21  Ch.  D.  748);  but  on  whetiier  the  testator  has  shown  an  in- 
tention that  the  trustees  are  to  keep  the  fund  and  pay  only  the  income 
to  the  married  woman  {Be  Bourn,  &Hailoran  y.  King,  27  (3h.  Diy.  411). 
Accordingly,  the  fund  may  be  paid  to  her  if  such  appears  to  be  the  intention 
{lb, ;  see  lie  Croughton,  8  Ch.  D.  460) ;  but  payment  will  be  refused  if 
this  intention  is  absent  {Be  Grey,  Acason  y.  Greenwood,  34  Ch.  Diy.  712  ; 
Be  Tippett  and  Newbold,  37  Ch.  Diy.  444 ;  see  Re  Currey,  Gibson  y.  Way, 
32  Ch.  D.  361,  a  case  of  real  estate). 

No  particular  form  of  words  is  necessary  to  impose  a  restraint  on  anti- 
dpation,  the  question  being  one  of  intention  {BcScer  y.  Bradley,  25  L.  J. 
Ch.  7).  As  to  what  words  will  create  a  restramt,  see  Harrop  y.  Howard 
(3  Hare,  624);  Moore  y.  Moore  (1  Coll.  54);  Medley  y.  Horton  (8  Jur.  853); 
Brown  y.  Bamford  (1  Phil.  620) ;  Field  v.  Evans  (15  Sim.  375);  Harnett  v. 
Macdougall  (8  Beay.  187) ;  Steedman  y.  Foole  (6  Hare,  193) ;  Be  Boss  (1 
Sim.  190) ;  Sturgis  y.  Corp  (13  Ves.  190) ;  Parkes  y.  White  (11  Yes.  222) ; 
Alexander  y.  Young  (6  Hare,  393) :  Goulder  y.  Camm  (1  D.  P.  &  G.  146). 
A  life  estate  in  land  without  impeachment  of  waste  is  mconsistent  with  a 
restraint  on  anticix>ation  {Clive  y.  Clive,  7  Ch.  433). 

A  restraint  on  anticipation  is  in  force  only  during  coyerture  {Barton  y. 
Briscoe,  Jac.  603 ;  Brown  y.  Pocock,  2  M.  &  E.  189 ;  Massey  y.  Parker, 
Id.  174 ;  Woodmeston  y.  Walker,  2  E.  &  M.  197;  Be  Young,  18  Beay.  199), 
and  does  not  therefore  preyent  a  disposition  by  will  (Be  Grey,  Acason  y. 
Greenwood,  34  Ch.  Diy.  714 ;  Be  Currey,  Gibson  y.  Way,  56  L.  T.  80). 
The  restraint  does  not  continue  in  force  aiter  a  decree  for  judicial  separa- 
tion {Munt  y,  Glynes,  20  W.  E.  823).  If  proper^  be  giyen  to  a  woman 
for  her  separate  use  subject  to  a  restraint  on  anticipation,  tiie  restraint 
will  operate  during  any  existing  or  subsequent  ooyerture  (TuUett  y.  Arm^ 
strong,  4  M.  &  C.  377).  It  may,  howeyer,  be  destroyed  during  disooyer- 
ture,  e,g.,  by  conyersion  of  the  property  ( IFr^A^  v.  Wright,  2  J.  &  H. 
647),  and  on  its  creation  it  may  be  confined  to  a  particular  coyerture  (Be 
Gaffes,  1  Mao.  &  G.  541 ;  Shafto  y.  ButUf,  19  W.  B.  595).    The  restrunt 
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does  not  affect  arrears  of  a  married  woman's  income  in  the  hands  of  her  8  ft  4  Will.  4^ 
trustees  {Cox  v.  Bennett,  1891,  1  Ch.  626).a>««  6AHH4jbt'<  Que^,  ^ Li  ^,  e.  74,  ■.  78, 

When  a  trustee  has  committed  a  breach  of  trust  at  the  request  of  a  t)*  ntmmrx 
cestui  qtte  iruti  who  is  a  married  woman  restrained  from  anticipation,  the  -^^JtS^t^^ 
court  may,  under  sect.  6  of  the  Trustee  Act,  1888,  impound  her  interest  i^fa»mt 
to  indemnify  him  (See  Bicketts  v.  Bicketts,  64  L.  T.  263 ;  Griffith  v.  Hughes, 
1892,  W.  N.  89).     The  court  may  also  in  certain  oases  dispense  with 
the  restraint,  under  sect.  39  of   the  Cony.   Act,  1881  {p^)*    Inde- 
pendently of  these  provisions,  the  court  cannot  dispense  with  the  re- 
straint, even  where  it  would  be  for  the  benefit  of  the  married  woman 
{B6bins<m  v.  Wheelumght,  6  D.  M.  &  G.  535 ;  Peillon  v.  Brooking,  25  Beav. 
218 ;  Be  OhnviU,  Ellis  v.  Johnson,  31  Ch.  Div.  532  ;  see  MicheU  v.  Michdl, 
1891,  P.  208) ;  and  eyen  in  cases  of  fraud  {Arnold  y.  Woodhams,  16  Eq. 
29 ;  Stafdey  y.  Stanley,  1  Ch.  D.  589). 

In  the  case  of  an  executory  trust  for  the  separate  use  of  a  married 
woman,  the  court  has  directed  a  restraint  on  anticipation  to  be  inserted  in 
the  settlement  {Ttimer  y.  Sargent,  17  Beay.  515;  Dunnill  y.  Dunnill,  I.  B. 
6  Eq.  323 ;  Loch  y.  Bagley,  4  Eq.  122 ;  Be  Parrott,  Walter  y.  Parrott,  33 
Ch.  i)iy.  274).  5ee  further  as  to  the  restraint,  the  notes  to  the  M.  W.  P. 
Act,  1882,  poist,  pp.  325  et  seq. 

Neither  B,feme  sole  nor  a  man  can  be  restrained  from  disposing  by  way  BoBtraint  or 
of  anticipation  of  any  property  to  which  she  or  he  is  entitled  {Pike  y.  alienation  in 
FUzgibbon,  17  Oh.  Dly.  464;  see  Brandon  y.  Bobinson,  18  Ves.  429,  the  <^e  case  of 
case  of  a  Kfe  interest).    Further,  a  gift  oyer  upon  an  attempt  to  alien  an  ^^^  *^^wi 
absolute  interest  preyiously  giyen  is  yoid  as  a  condition,  both  in  the  case  '"*°^*"^®* 
of  real  and  personal  estate  {Dugdale  y.  Dugdale,  38  Oh.  D.  180;  Be  Machu,  '^^^^^' 
21  Ch.  D.  838 ;  Hunt-FouUton  y.  Fmber,  3  Oh.  D.  285).    But  such  a  gift 
over  will  be  good  if  it  follows  a  life  interest  {Dugdale  y.  Dugdale,  sup, ; 
Hurst  y.  Hurst,  21  Oh.  D.  278).    So  property  may  be  well  kmited  to  a 
man  until  he  shall  become  bankrupt,  and  after  his  bankruptcy  over 
{Brandon  y.  Bobinson,  18  Yes.  433).    The  effect  of  gifts  for  life  determin- 
able on  bankruptcy  or  alienation  was  discussed  in  Samuel  y.  Samuel  (12 
Oh.  D.  158 ;  see  also  Bobertson  y.  Bichardson  (30  Oh.  D.  623) ;  Metcalfe  y. 
Meteal/e  (1891,  3  Oh.  1) ;  SaHoris  y.  Sartoris  (1892, 1  Oh.  11). 

A  condition  in  a  feoffment  or  grant  not  to  alien  to  any  person  is  yoid  Condition 
(6Bep.  41  b. ;  see  Bradley  y.  Peixoto,  Tudor's  L.  0.  Cony.  968,  3rd  ed.)    A  restraining 

Etee  may,  howeyer,  be  restrained  from  aliening  to  a  particular  person  alienation  of 
g^s  case,  2  Leon.  82 ;  3  Leon.  182 ;  Muschamp's  case,  Bridgm.  134).  ™^ty. 
i  deyise  in  fee  on  condition  that  the  deyisees  should  not  alien,  except  to 
their  sisters  or  their  chiLdren,  is  good  {Boe  y.  Pearson,  6  East.  172 ;  Cuth^ 
bert  y.  Purrier,  Jac.  417 ;  Boss  y.  Boss,  1  Jac.  &  W.  158;  Be  Macleay,  18 
Eq.  186;  see,  howeyer,  Attwatery,  AUwater,  18  Beay.  330).  But  a  condi- 
tion in  absolute  restraint  of  alienation  during  a  particular  time  is  yoid 
{Bosher  y.  Bosher,  26  Oh,  D.  801). 


Acknwckdgment  of  Deeds, 

79.  Every  deed  to  be  executed  by  a  married  woman  for  any  Every  deed 
of  the  purposes  of  this  eict,  except  such  as  may  be  executed  by  ^7  »  married 
her  in  me  character  of  protector  for  the  sole  purpose  of  giving  ^^^^^^J 
her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her  her  as  pro- 
executing  the  same,  or  afterwards,  be  produced  and  acknow-  *^''  ^lj^«i 
ledged  by  her  as  her  act  and  deed  before  a  judge  of  one  of  the  ^ herbefore 
superior  courts  at  Westminster,  or  before  [two  of  the  perpetual  a  judge,  &o. 
commissionerSf  or  tico  special  commissioners']^  to  be  respectively 
appointed  as  hereinafter  provided  (u). 

(tt)  For  the  words  in  italics,  the  following  have  been  substituted,  '*  one 
of  the  perpetual  commissioners  or  one  special  commissioner"  (Conv.  Act, 
1882,  8.  7,  sub-s.  (1),  post,  p.  306). 
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8  ft  4  Will.  4,    '  An  acknowledgment  may  be  received  by  a  judge  of  a  county  court  in 
0.  74,  B.  79.    England  or  Wales  (51  &  52  Vict.  c.  43,  s.  184). 

A  married  "woman  and  her  husband  may  convey  land  for  the  pur- 

Acknowledg-   p^g^  Qf  gjjjgg  Iq^  schools  by  deed,  without  any  acknowledgment  thereof 

ments  m^        ^4^5  Yici,  c.  38,  s.  5). 

be  re^vea  ^  ^  acknowledgments  being  taken  by  persons  interested,  see  Conv. 

wunS^rat.    ^^'  ^®®2»  ^-  ''^  ^^"^-  (^)»  ^^  ^®^  ^^^'^  ^^^  section  {post,  pp.  306,  308). 
'    And  as  to  the  effect  of  an  acknowledmient,  see  Tennant  v.  Welch,  37  Ch. 
D.  622;  Boberts  v.  Cooper ,  1891,  2  Ch.  347,  and  the  other  cases  quoted 
post,  p.  308. 


Examination. 

The  ladge,  80.  Such  judge  or  commissioners  aforesaid,  before  lie  or  they 

&o.,  before^  shall  receive  the  acknowledgment  by  any  married  woman  of 

aSmowledg-    ^"^7  ^®®^  ^7  "which  any  disposition,  release,  surrender,  or  eztln- 

ment,  to  giushment  shall  be  made  by  her  under  this  act,  shall  examine 

^mS^^^     her,  apart  from  her  husband,  touching  her  knowledge  of  such 

h«hii8band.    deed,  and  shall  ascertain  whether  she  freely  and  voluntarily 

consents  to  such  deed,  and,  unless  she  freely  and  voluntarily 

consent  to  such  deed,  shall  not  permit  her  to  acknowledge  the 

same ;  and  in  such  case  such  deed  shall,  so  far  as  relates  to  the 

execution  thereof  by  such  married  woman,  be  void  (x). 

(x)  As  to  the  examination  of  a  married  woman,  see  post,  p.  308.    No 

person  connected  with  the  husband  ought  to  be  present  when  a  married 

woman's  examination  as  to  her  consent  is  taken  (Re  Bendy  she,  26  L.  J., 

Aoknowledg-    Chan.  814 ;  see,  however,  Re  Lewis,  24  W.  E.  103).     The  court  directed 

ment  by  deaf    the  officers  to  file  an  acknowledgment  of  a  married  woman  who  was  deaf 

and  dumb         and  dumb  {Be  Harper,  6  M.  &  O.  732). 

woman.  rpj^^  court  has  no  jurisdiction  to  compel  a  conveyance  under  this  act  by 

Court  cannot  a  married  woman  {Jordan  v.  Jones,  2  Phil.  170 ;  Field  v.  Moore,  7  D.  M. 
order  married  ^  q^  691).  In  such  cases,  however,  the  married  woman  may  usually  be 
woman  to  established  to  be  a  trustee,  and  a  vesting  order  obtained  under  the  Trustee 
tiSi^wt.^        AdB  (Dart,  V.  &  P.  6th  ed.  1347 ;  see  Billing  v.  Webb,  1  De  G.  &  S.  716). 

But  she  may  ^ 

be  declared  a 

trustee. 

Appointment  of  Perpetual  Commissioners. 

appdntanent        ®^'  "^^^  *^®  purpose  of  providing  convenient  means  of  taking 

of  perpetual     acknowledgments  by  married  women  of  the  deeds  to  be  executed 

oommisBionera  by  them  as  aforesaid,  the  Lord  Chief  Justice  of  the  Court  of 

Mun^or        Common  Pleas  at  Westminster  shall  from  time  to  time  appoint 

place,  and  the  suoh  proper  persons  as  he  shall  think  fit,  for  every  county, 

miJdng  out      riding,  division,  soke  or  place,  for  which  there  may  be  a  clerk 

of  the^te  of   ^^  ^^^  peace,  to  be  perpetual  commissioners  for  taking  such 

theoommis-     acknowledgments,  and  such  commissioners  shall  be  removable 

sjonera  and      by  and  at  the  pleasure  of  the  said  Lord  Chief  Justice ;  and  lists 

of ^co^r^     of  the  names  of  such  conmiissioners  for  the  time  being,  with 

the  names  of  their  place  of  residence,  and  the  counties,  ridings, 

divisions,  sokes,  or  places  for  which  they  shall  be  respectively 

appointed  to  act,  shall  from  time  to  time  be  made  out  and  he 

kept  by  the  officer  of  the  Court  of  Common  Fleas  at  West- 

mmster  with  whom  the  certificates  of  the  acknowledgments  by 

married  women  are  to  be  lodged  as  hereinafter  mentioned ;  and 

such^  officer  ^shall  from  time  to  time  transmit,  without  fee  or 
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reward,  to  the  derk  of  the  peaoe  for  each  oonntj,  riding,  divi-  •  *  J/*^Li*' 
sion,  soke  or  plaoe,  or  his  deputy,  a  copy  of  the  list  to  be  so  ^*  ^^  '•  *^' 
from  time  to  time  made  out  for  that  county,  riding,  divi- 
sion, soke  or  plaoe,  and  such  officer  shall  deliver  a  copy  signed 
by  him,  of  the  list  for  the  time  being  for  any  county,  ricong, 
division,  soke  or  place,  to  any  person  applying  for  the  same ; 
and  the  derk  of  the  peace  for  each  county,  riding,  division,  soke 
or  place,  or  his  deputy,  shall  deliver  a  copy,  signed  by  him,  of 
the  list  last  transmitted  to  him  as  aforesaid  to  any  person  apply- 
ing for  the  same  (y). 

{y)  The  appointment  is  now  made  by  the  Lord  Ohief  Justice  of  Eng- 
land (44  &  45  Vict.  c.  68,  s.  26).  As^to  entering  the  names  on  the  Hsts, 
see  23  &  24  ^ct.  c.  127,  s.  30. 


P(njoer  of  Perpetual  Commissioners. 

82.  Provided  always,  that  any  person  appointed  commissioner  Power  of  per- 
for  any  particular  county,  riding,  division,  soke  or  place,  shall  petnal  com- 
be  competent  to  teke  the  acknowledgment  of  any  marri^  -^tXa 
woman  wheresoever  she  may  reside,  and  wheresoever  the  lands  to  anj  par- 
or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken  ticular  place, 
may  be  (z). 

(z)  The  commissioner  who  takes  the  acknowledgment  in  England  need 
not  be  appointed  for  the  county  in  which  the  acknowledgment  is  taken 
(Blackmur  v.  Blackmur,  3  Oh.  D.  633 ;  see  formerly  WehaUr  to  OaWinc,  4 
M.  &  a.  27). 

The  commissioners  for  taking  acknowledgments  have  a  lien  for  their 
fees  on  the  instruments  in  their  possession  {Ex  p.  Grove,  3  Bing.  N.  C. 
364). 


Special  Commissioners. 

83.  In  those  cases  where,  by  reason  of  residence  beyond  seas,  n ^  fn)m  being 
or  ill-health,  or  any  other  sufficient  cause,  any  married  woman  beyond  seas, 
shall  be  prevented  from  making  the  acknowledgment  re<juired  &o-.amarned 
by  this  act  before  a  judge,  or  any  of  the  perpetual  commissioners  pre^l^^ited 
to  be  appointed  as  aforesaid,  it  shall  be  lawiul  for  the  Court  of  from  making 
Common  Pleas  at  Westminster,  or  any  judge  of  that  court,  to  ^  *^?^' 

.     .  .  ,1      '  '   i»  i-i        •      leagment, 

issue  a  commission  specially  appointing  any  person  tnerem  special  oom- 
named  to  be  commissioner  to  take  the  acknowledlgment  by  any  misalonerB  to 
married  woman  to  be  therein  named  of  any  such  deed  as  afore-  ^  appointed. 
Baid:    provided  always,  that  every  such  commission  shall  be 
made  returnable  within  such  time,  to  be  therein  expressed,  as 
the  said  court  or  judge  shall  think  fit  (a). 

(a)  An  acknowledgment  may  be  taken  in  Scotland,  Ireland,  or  the 
Channel  Islands,  or  any  colony  or  place  under  the  dominion  of  her 
Majesty,  before  any  judge,  court,  notary  public,  or  person  lawfully 
antnonzed  to  administer  oaths  in  such  country,  colony,  or  place,  or  before 
any  of  her  Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  out  of 
ber  Majesty's  dominions  (15  &  16  Yict.  c.  86,  s.  22 ;  Be  Smithy  43  L.  T. 
438). 

Tne  court  will  not  enlarge  the  time  for  returning  a  special  commission  When  time 
for  taking  an  acknowledgment,  where  it  has  been  executed  after  the  f or  retuzning 
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ZkA  WilL  4,  letnm  day  named  therein  {Be  Carter^  9  0.  B.  N.  S.  701 ;  see,  however,  Be 
e.  74,  s.  88.    Orierson^  I.  E.  4  0.  L.  232) ;  nnlees  its  return  has  been  tmayoidably 

r~. delayed  {Be  Van  Ufford,  9  0.  B.  N.  8. 789) ;  as  by  reason  of  the  remoteness 

^'^^J'Pf®^      of  the  residences  of  the  parties  {Be  Booth,  6  0.  B.  N.  S.  540) ;  or  by  reason 
Sar^  of  the  loss  of  the  documents  in  the  post  {Ex  p,  WhiUy  L.  E.  8  C.  P.  106). 

^^*         In  the  last  case  a  duplicate  commission  was  sent. 
Varianoee  Where  the  signatures  of  the  commissioners  differed  from  the  names 

between  in  tke  commission,  affidavits  of  identity  were  required  (Be  Booih,  6  G.  B. 

ngnaturee  of    N.  S.  541 ;  Be  Price,  17  0.  B.  708 ;  Be  Smith,  10  0.  B.  N.  S.  344 ;  Be  Ed- 
oommiBBioners  sail,  L.  E.  10  G.  P.  472).  Where  the  acknowledgment  had  been  taken  under 
and  names  in   peculiar  drctmistances  before  two  gentlemen  who  were  not  named  in  the 
oommi^fiion.      commission,  the  court  allowed  the  commission  to  be  amended  by  inserting 
their  names  tiierein  {Be  Stiibbs,  4  M.  &  G.  609).    The  court  allowed  a  com- 
mission for  talcing  the  acknowledgment  of  a  married  woman  to  go  out  with  a 
blank  for  her  chnstian  name,  wnich  was  xmknown  {Be  Jjpwkon,  1  G.  B. 
477) ;  but  when  the  commission  is  returned,  the  coiirt  will  require  strict 
proof  of  her  identity  {Be  Atherton,  3  Dowl.  &  L.  26).    So,  also,  where  the 
husband's  name  was  not  known  {Be  Legge,  15  G.  B.  364).    It  is  not 
necessary  to  state  in  a  certificate  under  this  section  the  specific  place  at 
which  the  acknowledgment  has  been  taken;  it  is  enough  if  tne  deed 
appear  to  have  been  executed  within  the  terms  of  the  commission  {Exp, 
Hutehineon,  17  L.  J.  G.  P.  111). 

As  to  primdfade  evidence  of  the  sealing  of  a  deed  acknowledged  by  a 
married  woman  before  special  commissLoners  appointed  under  this  section, 
see  Be  Sandilande  (L.  E.  6  G.  P.  411). 


Memorandum  of  Acknowledgment, 

When  a  84.  When  a  married  woman  shall  acknowledge  any  such 

w^an  BhaU  ^^^  ^  aforesaid,  the  judge  or  commissioners  takmg  sudh  ao- 

aoknowledge  knowledgment  shall  sign  a  memorandum,  to  be  indorsed  on  or 

a  deed,  the  written  at  the  foot  or  in  the  margin  of  such  deed  lb), 

person  taking  °  . 

the  aoknow-         (6)  The  latter  part  of  this  section,  and  sects.  85 — 88  inclusive,  which 
ledgment  to      referred  to  certincates  of  acknowledgments  and  affidavits  verifying  the 
sign  a  memo-   game,  have  been  repealed  (Gonv.  Act,  1882,  s.  7,  post,  p.  306),  and  have 
lundnm  to        accordingly  been  omitted  (See  as  to  the  repealed  sections,  Shelford's  E.  P. 
ff^i^®™  Stat.  8th  ed.,  pp.  388  et  seq,)    The  memorandum  should  be  in  the  form 
mentioned.       giyen  in  rule  3  of  the  new  rules  made  under  sect.  7  of  the  Gonv.  Act, 
1882  {post,  p.  309),  which  form  has  been  substituted  for  the  form  origi- 
nally given  in  sed;.  84.    As  to  the  effect  of  the  memorandum,  see  Gony. 
Act,  1882,  s.  7,  sub-s.  (2),  poet,  p.  306. 


Power  of  Court  of  Common  Pleas  defined. 

(Wt  to  make  89.  The  Court  of  Common  Pleas  at  Westminster  shall  also 
ing^e*ex^"  from  time  to  time  make  such  orders  and  regulations  as  the  court 
mination,  &o.  shaU  think  fit,  touching  the  mode  of  examination  to  be  pur- 
sued by  the  commissioners  to  be  appointed  under  this  act,  and 
touching  the  particular  matters  to  be  mentioned  in  such  memo- 
randums, and  the  time  within  which  any  of  the  aforesaid 
proceedings  shall  take  jplace,  and  touching  the  amount  of  the 
fees  or  charges  to  be  paid  for  the  copies  to  be  delivered  by  the 
clerks  of  the  peace  or  their  deputies,  or  by  the  officer  of  the  said 
court,  as  hereinbefore  directed,  and  also  of  the  fees  or  charges 
to  be  paid  for  taking  acknowljddgments  of  deeds  and  for  exa- 
mining married  women^  and  for  the  proceedings,  matters  and 
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things  required  by  this  act  to  be  had,  done,  and  executed  for  •  ^ij^^i^ 
completing  and  giving  efEeot  to  sooh  acknowledgments  and    ^'  ^  *'    ' 
examinations  {c). 

(c)  From,  this  section  divers  words  haye  been  omitted  which,  haye  been 
repealed  W  38  &  39  \^ot.  c.  06 ;  42  &  43  Tict  c.  78,  s.  29,  and  51  &  52 
Yict.  c  57.  The  power  of  making  rdlee  as  regards  acknowledgments 
(under  this  section  and  sect  7  of  the  Ck>nT.  Act,  1882)  is  now  Tested  in 
tike  Bule  Ckimmittee  ( Judicature  Act,  1879,  s.  22). 

Por  the  present  rules  as  to  taking  examinationH,  and  as  tofees,  seejpos^, 
pp.  303  €t  $eq. 


Dispositiim  of  Equitable  Interests  in  Copyholds. 

90.  In  every  ease  in  which  a  husband  and  wife  shall,  either  A 
in  or  out  of  oourt,  surrender  into  the  hands  of  the  lord  of  the  "^^^^^  ^ 
manor  any  lands  held  by  copy  of  oourt  roll,  parcel  of  the  manor,  2a!^M  on 
and  in  which  she  alone,  or  she  and  her  husoand  in  her  right,  the  smrender 
may  have  an  equitable  estate,  the  wife  shall,  upon  such  surrender  ^^^  *S^*" 
being  made,  be  separately  examined  by  the  person  takincr  the  ^pyholda,  m 
surrender  in  the  same  manner  as  she  would  have  been  ii  the  if  Buoh  eetlftte 
estate  to  which  she  alone,  or  she  and  her  husband  in  her  right,  ^^^  ^®fi^- 
may  be  entitled  in  such  lands  were  an  estate  at  law  instead  of 
a  mere  estate  in  equity ;   and  every  such  surrender,  when  such 
examination  shall  be  taken,  shall  be  binding  on  the  married 
woman  and  all  persons  claiming  under  her ;  and  all  surrenders 
heretofore  made  of  lands  similarly  circumstanced,  where  the 
wife  shall  have  been  separately  examined  by  the  person  taking 
the  surrender,  are  hereby  declared  to  be  good  and  valid  {d). 

(d)  A  feme  covert  who  surrenders  copyhold  lands  ought  preyiously  to 
be  exanuned  separately  from  her  husband  by  the  stewani  of  tiie  manor, 
altiionglx  by  special  custom  such  examination  may  be  made  before  two 
customary  tenants  {Driver  y.  Thampecm,  4  Taunt.  293 ;  see  1  Watk.  on 
Gop.  by  Coy.  89).  Special  customs  must  be  strictly  observed  {Doe  y. 
BheUooy  3  Ad.  &  Ell.  265).  It  seems  that  a  special  custom  may  autho- 
ri2se  a  surrender  by  the  wife  alone,  with  the  assent  of  the  nusband 
{Taylor  y.  PhUlipe,  1  Yes.  sen.  229;  1  Watk.  on  Cop.  64).  But  a 
custom  for  the  wife  to  dispose  of  her  copyhold  estate  by  surrender  with- 
out the  husband's  assent  is  bad  {Stevei^  y.  Tyrrell^  2  Wils.  1;  see 
White  T.  Driver,  4  Taunt.  294 ;  Doe  y.  BariU,  6  B.  &  Aid.  492).  A 
surrender  of  a  copyhold  estate,  after  secret  examination  by  the  steward, 
to  the  use  of  a  married  woman's  husband,  in  his  presence  and  with 
his  consent,  testified  by  his  immediate  admittance,  was  yalid  {Scamon 
y.  MaWf  3  Bing.  378).  A  surrender  by  the  wife  of  a  copyholder  with  his 
consent,  and  after  haying  been  separately  examined,  was  held  effectual 
to  bar  her  right  to  freebendh  {Woody*  Lombirth,  1  Phil.  8).  See  further, 
Scriyen  on  Ck>pyholds,  84,  6th  ed.  As  to  whether  preyioujsl^r  to  this  act, 
a  maxiied  woman  could  haye  conveyed  an  equitable  interest  in  copyholds 
by  ine,  see  Scriyen,  46,  6th  ed* 


JDispensation  toith  Susband^a  Concurrence. 

91.  Provided  always,  that  if  a  hnsband  shall  in  oonsequenoe  Oourt  of  0am* 
of  being  a  Innatio,  idiot,  or  of  unsound  mind,  and  whether  he  g^  ^^  ^ 
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0.  74, 1.  91. 

husband 
bemg  lunatio, 
&o.,  ma,j  dis- 
penae  with  hiB 
ooncnrrenoe, 
except  where 
the  Lord 
Ghanoellor  or 
other  persona 
entmated 
with  Ixmatica, 
or  the  Court 
of  Chancery, 
shall  he  the 
protector  of  a 
settlement  in 
Ueu  of  the 
husband. 


Husband  of 

unsound 

mind. 


Husband 
abroad — 

dispensation 
granted; 


shall  have  been  found  suoh  by  inquisition  or  not,  or  shall  from 
any  other  cause  be  incapable  of  executing  a  deed,  or  of  making 
a  surrender  of  lands  held  by  copy  of  court  roll,  or  if  his  resi- 
dence shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be 
Uving  apart  from  his  wife,  either  by  mutual  consent  or  by  sen- 
tence 01  divorce,  or  in  consequence  of  his  being  transported 
beyond  the  seas,  or  from  any  other  cause  whatsoever,  it  shall  be 
lawful  for  the  Court  of  Common  Fleas  at  Westminster,  by  an 
order  to  be  made  in  a  summary  way  upon  the  application  of  the 
wife,  and  upon  such  evidence  as  to  the  said  court  shall  seem 
meet,  to  dispense  with  the  concurrence  of  the  husband  in  any 
case  in  which  his  concurrence  is  required  by  this  act  or  other- 
wise ;  and  all  acts,  deeds,  or  surrenders  to  be  done,  executed,  or 
made  by  the  wife  in  pursuance  of  such  order  in  regard  to  lands 
of  any  tenure,  or  in  regard  to  money  subject  to  be  invested  in 
the  purchase  of  lands,  shall  be  done,  executed,  or  made  by  her 
in  the  same  manner  as  if  she  were  ek/eme  soie,  and  when  done, 
executed,  or  made  by  her  shall  (but  without  prejudice  to  the 
rights  of  the  husband  as  then  exisung  independently  of  this  €Lct) 
be  as  good  and  valid  as  they  would  have  been  if  the  husband 
had  concurred  (/) :  provided  always,  that  this  clause  shaU  not 
extend  to  the  case  of  a  married  woman  where  under  this  act  the 
Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commissioners 
for  the  custody  of  the  great  seal,  or  other  the  person  or  persons 
intrusted  with  the  care  and  commitment  of  uie  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  or  of  unsound 
mind,  or  his  Majesty  s  Hi^h  Court  of  Chancery,  shall  be  the 
protector  of  a  settlement  in  lieu  of  her  husband. 

(/)  Application  for  orders  under  this  section  should  now  be  made  to 
the  Queeus  Bench  Division  of  the  High  Court  (See  Jud.  Act,  1873,  sects. 
16  and  34 ;  Order  in  Council  of  16  Dec.  1880 ;  lie  Caine,  10  Q.  B.  D.  284). 

This  section  gives  no  authority  to  the  court  to  grant  a  dispensation 
order  unless  the  land  is  actually  contracted  to  be  sold  or  conveyed  {Be 
Oraham,  13  W.  E.  782;  see,  however,  Re  Hart,  1882,  W.  N.  36).  Where 
the  concurrence  of  the  husband  is  dispensed  with  under  this  section,  the 
deed  need  not  be  acknowledged  {Oocdchild  v.  Dougal^  3  Ch.  D.  650).  A 
dispensation  order  under  this  section  does  not  deprive  the  husband  of  his 
common  law  rights  in  the  property  {Fowke  v.  Draycotty  29  Ch.  D.  996). 
If  an  order  is  obtained  by  fraud  it  may  be  set  aside  [Ex  p,  CockereU,  4  C. 
P.  D.  39). 

Where  the  application  is  on  the  ^und  that  the  husband  is  of  unsound 
mind,  the  affidavit  must  show  in  distinct  terms,  or  by  necessary  inference, 
that  the  husband  is  a  lunatic  at  the  time  of  the  apjdication  {Re  TvAmer^  3 
C.  B.  166).  The  court  refused  to  act  upon  an  affidavit  merely  stating 
that  the  husbaad  and  wife  were  living  apart,  and  that  the  former  was  in 
a  very  nervous  and  excitable  state,  and  that  it  was  believed  that  it  would 
be  very  difficult,  if  not  wholly  impossible,  to  procure  the  execution  by 
him  of  any  deed,  but  required  an  affidavit  showing  an  ineffectual  appli- 
cation to  idm  for  the  purpose  {Re  Murphy ,  4  M.  &  G.  635 ;  Re  Clare^  49 
L.  J.  C.  P.  557).  The  affidavit  as  to  mental  condition  should  be  by  a 
medical  man  {Re  Reeves^  24  W.  B.  848 ;  Re  Clare,  gup.) 

Orders  have  been  made  in  the  f oUovmig  cases : — ^Where  the  husband 
had  absconded  after  committing  an  act  of  bankruptcy,  and  had  never  been 
heard  of  since  {Ex  p,  GUI,  1  Bmg.  N.  B.  168 ;  see  Cruise's  Dig.  vol.  vii. 
p.  1,  4th  ed.)    Where  the  husband  had  resided  abroad  for  more  than 
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twenty  years  with  another  woman  {Ex  «.  Shirley,  6  Bing.  N.  S.  226).  8  A  4  Will.  4, 
"Wliere  the  husband  had  absconded  from  nome,  and  had  since  sailed  for  a    o.  74,  i.  ftl. 

foreign  port,  and  had  been  made  a  bankrupt  (Exp,  Stone,  9  DowL  P.  C.  

843).  Where  it  appeared  that  the  parties  lived  together  only  seventeen 
weeks  after  marriage,  when  the  husband  went  away,  and  the  wife  after 
many  inquiries  was  not  able  to  find  him  {Anon,,  2  Jur.  945).  Where  tiie 
affidavit  stated  that  about  two  months  previoiisly  the  husband  went  to 
Australia  with  the  intention  of  never  returning  {lie  Kelsey,  16  C.  B.  197). 
The  court  refused  to  dispense  with  the  concurrence  of  a  husband  in  the  dupenFaiion 
following  cases :— Where  the  wife's  affidavit  merely  stated  that  her  husband  raf  used, 
entered  a  government  steamer  in  January,  1844,  and  that  the  last  the 
wife  had  heard  of  him  was,  that  in  January,  1845,  he  was  on  board 
another  government  steamer  at  New  Zealand;  and  that  she  believed  it 
was  his  intention  never  to  return  {Exp,  Qilmore,  3  C.  B.  967).  Where  it 
appeared  that  the  husband  was  in  correspondence  with  the  wife,  and  re- 
mitting sums  of  money  for  her  support,  however  small  {Re  Squires,  17  C. 
B.  176).  Where,  in  1852,  the  husband  went  to  Australia  and  had  not 
been  heard  of  since  1857,  and  the  wife  deposed  to  her  belief  that  he  would 
never  return  to  this  country,  it  also  appearing  that  no  application  had 
been  made  to  him  to  concur  {Re  Eden,  5  C.  B.  N.  S.  232).  Upon  the  mere 
statement  that  the  husband,  a  seaman,  had  ^ne  abroad,  and  had  not 
been  heard  of  for  some  ^rears,  and  that  the  wife  had  been  informed  that 
he  was  dead.  The  affidavit  must  show  some  reasonable  ground  for  presum- 
ing the  statement  to  be  true  {Ex  p.  Taylor,  7  C.  B.  1). 

Under  the  words  of  the  section  as  to  living  apart,  orders  have  been  made  Husband 
in  the  following  cases : — Where  she  and  her  husband  lived  separate  from  and  wife 
each  other,  and  he  had  been  found  a  lunatic  by  inquisition  {Exp,  Thomas,  separated. 
4  M.  &  Scott,  331).  Where  the  husband  left  his  wife,  and  she  had  never 
heard  of  him  since,  and  his  present  residence  was  altogether  unknown  to 
her;  and  where,  if  the  application  were  not  granted,  the  wife  would  be 
liable  to  incur  a  forfeiture  {Ex  p.  Shuttleworth,  4  M.  &  Scott,  332,  n.  (b) ; 
see  Re  Hart,  1882,  W.  N.  36).  Where  she  held  the  property  as  trustee 
for  sale,  and  they  were  living  apart,  and  the  husband  contributed  to  her 
support,  but  refused  to  concur  except  on  payment  {Re  Caine,  10  Q.  B.  D. 
284;.  Where  the  husband  had  deserted  the  wife,  but  they  were  in  com- 
munication {Ex  p.  Sutdiffe,  29  L.  T.  747  ;  see,  however.  Re  Horsfall,  3  M. 
&  Q-.  132).  An  order  was  refused  where  the  wife  had  left  her  husband  in 
consequence  of  his  violence  {Re  Price,  13  0.  B.  N.  S.  286).  In  addition 
to  an  affidavit  that  the  parties  were  living  apart,  the  court  has  required  a 
further  affidavit  that  the  husband  has  refused  to  concur  (Ex  ^.  Trenery,  1 
G.  B.  N.  S.  187),  and  that  he  contributes  nothing  to  the  wife's  support 
{Exp.  Fish,  9 0.  B.  N.  S.  715 ;  Re  Carhurton,  16  W.  R.  84 ;  Re  Fletcher,  17 
W.  A.  319;  Ex  p,  Robinson,  L.  E.  4  C.  P.  205).  An  order  having  been  made 
upon  the  usual  affidavit  that  the  husband  and  wife  were  livmg  apart  by 
mutual  consent,  the  court  refused  to  rescind  the  order  after  it  had  been 
acted  upon,  and  the  rights  of  third  parties  had  intervened,  upon  the 
application  of  the  husband,  who  swore  that  though  he  resided  apart  from 
his  wife  (upon  an  allowance  made  to  him  out  of  her  separate  estate)  he 
occasionally  visited  and  slept  with  her  {Re  Rogers,  L.  B.  1  C.  P.  47). 

In  cases  not  within  the  M.  W.  P.  Act,  1882,  where  there  are  no  trustees  Wife's 
of  separate  property,  the  husband  is  trustee  of  the  legal  estate  {Rennet  v.  sep  irate 
Davis,  2  P.  Wms.  316).    Orders  under  this  section  to  enable  a  married  property, 
woman  to  convey  the  legal  estate  in  her  separate  property  have  been  made 
in  the  following  cases: — ^Where  the  husMind  was  a  minor  {Re  Haigh,  2 
0.  B.  N.  S.  198).    Where  he  had  absconded,  and  had  not  been  heard  of  for 
eighteen  years,  although  it  also  appeared  that  she  had  in  the  meantime 
married  again  {Exp,  Yamall,  17  C.  B.  189).  Where  the  husband  lived  sepa- 
rate fromhis  wife  and  had  refused  to  execute  the  deed  {Re  Perrin,  14  C.  B. 
420 ;  Re  Woodcock,  1 0.  B.  437).    As  to  conveyance  of  separate  property  by 
a  married  woman  when  living  apart  by  a  sentence  of  judicial  separation 
without  alimony,  see  Ex  p,  Andrews  (19  0.  B.  N.  S.  371).    As  to  the  equit- 
able interest  in  a  married  woman's  separate  property,  see  ante,  p.  297. 
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Affidavits. 


Form  of  rule 
to  diBpenso 
with  hus- 
band's con- 
currence. 


Final  pro- 

TlflO. 


The  court  will  not  dispense  with  the  affidavit  of  the  married  womaii 
herself  {Exp,  Bruce,  9  Dowl.  P.  C.  840),  and  if  speechless,  she  must  be 
examined  {Re  Williams,  1  M.  &  G.  881).  The  affidavit  is  sufficient  if 
sworn  (where  the  party  is  residing  abroad)  before  an  officer,  whom  the 
certificate  of  a  notuy  public  certifies  to  be  a  person  empowered  by  law  to 
take  affidavits  {Re  Schiff,  1  Dowl.  &  L.  911).  The  affidavit  must  describe 
the  deponent  as  *'the  wife  of,  &c.,"  even  though  circumstances  are  dis- 
closed showing  a  well-grounded  belief  that  the  husband  is  dead  {Exp, 
Rparnyw,  12  C.  B.  334 ;  Re  Noy,  7  Scott,  N.  E.  434;  Re  Anderson,  2  C.  B. 
N.  S.  811).  The  affidavit  must  contain  the  addition  or  description  of  the 
husband  {Re  Gardner,  1  0.  B.  N.  S.  215 ;  see  also  ^  Firth,  1872,  W.  N. 
220). 

The  following  form  of  rule  has  been  made  to  dispense  with  the  husband's 
concurrence: — **It  is  ordered  that  the  said  Ann  Tanner  DuffiU  be  at 
liberty,  bv  deed  or  surrender,  to  dispose  of,  release,  surrender,  or  extin- 
^sh  all  her  estate  and  interest  of  and  in  the  hereditaments  and  premises 
m  the  said  affidavit  mentioned,  to  such  person  or  persons  as  she  may 
tiiink  fit,  without  the  concurrence  of  her  said  husband,  it  appearing  to  the 
court,  by  tiie  said  affidavit,  that  the  said  Henrv  Holland  DuffiU  is  living 
apart  from  his  said  wife  by  sentence  of  divorce  {Ex  p,  Duffill,  6  M.  &  G. 
378). 

See,  in  connection  with  the  final  proviso  in  the  above  section,  sects. 
24,  33,  and  Re  Wainioright  (1  Phil.  2d8). 


Ireland. 


XVm.  Ireland. 

92.  This  act  lahall  not  extend  to  Ireland,  except  where  the 
same  is  expressly  mentioned  {g). 

a  By  4  &  5  Will.  4,  c.  92,  the  provisions  of  this  act  have  been  extended 
land,  with  the  omission  of  sects.  4,  5  and  6  {ante,  pp.  246,  247,  248), 
relating  to  lands  held  by  ancient  demesne,  and  sects.  60 — 54  {anie,  pp. 
277—280),  66,  76,  90,  relating  to  copyholds  (see  ante,  pp.  286,  291,  303). 
The  other  variations  between  the  two  statutes  have  been  already  noticed 
(See  ante,  pp.  240,  253,  256,  270,  288,  291,  292). 

The  clauses  in  4  &  5  Will.  4,  c.  92,  with  respect  to  the  diffposition  of 
estates  tail  under  bankruptcies,  are  extended  to  proceedings  under  the 
Bankruptcy  (Ireland)  Amendment  Act,  1872  (35  &  36  Yict.  c.  58,  s.  50). 

This  act  applies  to  lands  locally  situate  in  the  town  of  Berwick-upon- 
Tweed  (6  &  7  Will.  4,  c.  103,  s.  6). 


Section  7  of  the  Conveyancing  Actj  1882,  m  as  follows: — 

^*^Vi^*-       7. — (1.)  In  flection  seventy-nine  of  the  Fines  and  Recoveries 
^    *  *'        Act,  and  section  seventy  of  the  Fines  and  Recoveries  (Ireland) 
Acknowledg.  Act,  there  shall,  by  virtue  of  this  act,  be  substituted  for  the 
ment  of  deeds  ^Qpjjg  « two  of  the  perpetual  commissioners,  or  two  special 
wamm.  commissioners,"  the  words  ^^one  of  the  perpetual  commissioners, 

or  one  special  commissioner " ;  and  in  section  eighty-three  of 
the  Fines  and  Recoveries  Act,  and  section,  seventy-four  of  the 
Fines  and  Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of 
this  act,  be  substituted  for  the  word  "  persons  "  the  word  "  per- 
son," and  for  the  word  "  commissioners  "  the  words  "  a  conunifl- 
fiioner " ;  and  all  other  provisions  of  those  acts,  and  all  other 
enactments  having  reference  in  any  manner  to  the  seotions 
aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married 
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woman  of  a  deed  porpartB  to  be  signed  by  a  penon  authorized  46lk46l^ot. 
to  take  the  aoknowledgment,  the  deed  shall,  as  regards  the     o*  39,  ■.  7. 
exeoution  thereof  by  the  married  woman,  take  effeot  at  the  time 
of  acknowledgment,  and  shall  be  oondusiyely  taken  to  have 
been  duly  aoknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commencement 
of  this  act  by  a  married  woman,  before  a  judge  of  the  High 
Court  of  Justice  in  England  or  Ireland,  or  before  a  judge  of  a 
county  court  in  England,  or  before  a  chairman  in  Irekind,  or 
before  a  perpetual  commissioner  or  a  special  commissioner,  shall 
not  be  impeached  or  impeachable  by  reason  only  that  such 
judge,  chauman,  or  commissioner  was  interested  or  concerned 
either  as  a^  party,  or  as  solicitor,  or  clerk  to  the  solicitor  for  one 
of  the  parties,  or  otherwise  in  the  transaction  giving  occasion 
for  the  acknowledgment ;  and  general  rules  shall  be  made  for 
preventing  any  person  interested  or  concerned  as  aforesaid  from 
taking  an  acknowledgment;  but  no  such  rule  shall  make  in- 
valid any  acknowled^ent ;  and  those  rules  shall,  as  regards 
England,  be  deemed  rules  of  court  within  section  seventeen  of 
the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  section  89  &  40  Vict, 
nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881,  and  °-  ^^• 
shall,  as  regards  Ireland,  be  deemed  rules  of  court  within  the  **  &*^  Vict. 
Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  may  be  ^q  ^^^  y.^|. 
made  accordingly,  for  England  and  Ireland  respectively,  at  any  o.  67. 
time  after  the  passing  of  this  act,  to  teike  effect  on  or  after  the 
commencement  of  this  act. 

(4.)  The  enactments  described  in  the  schedule  to  this  act  are 
hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  including  the 
repeal  therein,  apply  only  to  the  execution  of  deeds  by  married 
women  after  the  commencement  of  this  act. 

(6)  Notwithstanding  the  repeal  or  any  other  thing  in  this 
section,  the  certificate,  if  not  lodged  before  the  commencement 
of  this  act,  of  the  taking  of  an  acknowledgment  by  a  married 
woman  of  a  deed  executed  before  the  commencement  of  this  act, 
with  any  affidavit  relating  thereto,  shall  be  lodged,  examined, 
and  filed  in  the  like  manner  and  with  the  like  effects  and  con- 
sequences as  if  this  section  had  not  been  enacted. 

(7.)  There  'shall  continue  to  be  kept  in  the  proper  office  of 
the  Supreme  Court  of  Judicature  an  index  to  all  certificates  of 
acknowledgments  of  deeds  by  married  women  lodged  therein, 
before  or  after  the  commencement  of  this  act,  containing  the 
names  of  the  married  women  and  their  husbands,  alphabetically 
arranged,  and  the  dates  of  the  certificates  and  of  the  deeds  to 
which  they  respectively  relate,  and  other  particulars  found  con- 
venient ;  and  every  such  certibScate  lodged  after  the  commence- 
ment of  this  act  shall  be  entered  in  the  mdex  as  soon  as  may  be 
after  the  certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after 
the  commencement  of  this  act  shall  be  delivered  to  any  person 
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>&46i^et.  ftppljing  for  the  same;  and  every  such  office  copy  shall 
•  ^'  *•  ^'    received  as  evidence  of  the  acknowledgment  of  the  deed 
which  the  certificate  refers. 


be 
to 


Sect.  7  (4). 


Rules  aa  to 

aoknowledg- 

ments. 


8&4WiU.  4,  0.74... 
in  part. 


4&6Will.  4,  c.  92... 
in  part. 


17  &  18  Vict.  0.  76 


41  &  42  Vict.  0.  23 


Schedule. 

Befbals. 

The  Pines  and  Recoveries  Act  -  in  part;  namely, — 

Section  eighty-four,  from  and  including  the 

words  **and  the  same  judge,**  to  the  end 

of  that  section. 

Sections  eighty-five  to  eighty-eight,  inclusive. 

The  Pines  and  Recoveries )  .     ^„  ^  .  ^^^^w 

(Ireland)  Act  -        -        .  j  "»  I«rt ;  namely,— 

Section  seventy-five,  from  and  including  the 
words  **  and  the  same  judge,**  to  the  end  of 
that  section. 
Sections  seventv-six  to  seventh-nine,  inclusive. 
An  Act  to  remove  doubts  concerning  the  due  ac- 
knowledgments of  deeds  by  married  women  in 
certain  cases. 
The  Acknowledgment  of  Deeds  by  Married  Women 
(Ireland)  Act,  1878. 


Under  the  above  section  and  sect.  89  of  3  &  4  WiU.  4,  c.  74,  the  following 
rules  have  been  made : — 

RXTLES  UNDEB  THE  AOT  FOB  THE  ABOLITION  OF  PiNES  AND   ReOOVEBIES» 

AND  Section  7  of  the  Conveyancing  Act,  1882. 

1.  No  person  authorised  or  appointed  under  the  act  3  &  4  Will.  4, 
c.  74  (in  uiese  rules  referred  to  as  the  Pines  and  Recoveries  Act)  to  take 
the  acknowledgments  of  deeds  by  married  women  shall  take  any  such 
acknowledgment  if  he  is  interested  or  concerned  either  as  a  party  or  as 
solicitor  or  derk  to  the  solicitor  for  one  of  the  i)arties  or  otherwise  in  the 
transaction  giving  occasion  for  the  acknowledgment. 

2.  Before  a  commissioner  shall  receive  an  acknowledgment,  he  shall 
inquire  of  the  married  woman  separately  and  apart  from  her  husband  and 
from  the  solicitor  concerned  in  the  transaction  whether  she  intends  to  give 
up  her  interest  in  the  estate  to  be  passed  by  the  deed  without  having  any 
provision  made  for  her ;  and  where  the  married  woman  answers  in  the 
affirmative  and  the  commissioner  shall  have  no  reason  to  doubt  the  truth 
of  her  answer,  he  shall  proceed  to  receive  the  acknowled^ent  (a) ;  but  if 
it  shall  appear  to  him  that  it  is  intended  that  provision  is  to  be  made  for 
the  married  woman,  then  the  commissioner  snail  not  take  her  ackaow- 
ledgment  until  he  is  satisfied  that  such  provision  has  been  actually  made 
by  some  deed  or  writing;  produced  to  him ;  or  if  such  provision  shall  not 
have  been  actually  ma(&  oefore,  then  the  commissioner  shall  require  the 
terms  of  the  intended  provision  to  be  shortly  reduced  into  writing,  and 
shall  verify  the  same  by  his  signature  in  the  margin,  at  the  foot,  or  at  the 
back  thereof. 

(a)  If  the  married  woman  answers  in  the  affirmative,  the  purchase-money 
becomes  the  absolute  property  of  the  husband,  even  though  it  is  never 
reduced  into  possession  by  him,  but  remains  outstanding  for  any  purpose 
{Tennant  v.  Welchy  37  Oh.  D.  622).  The  examination  of  a  married  woman 
was  taken  into  consideration  on  a  question  affecting  her  equity  to  a 
settlement  {Boherts  v.  Cooper,  1891,  2  (5h.  335]. 

The  following  cases  were  decided  on  the  old  rule  for  which  the  above 
has  been  substituted,  viz.,  Be  Foster  (7  C.  B.  120) ;  Ex  parte  Webber  (5  0. 
B.179);  jR« jDou;/tn5f (18  C.B.N.  S.  223);  BeI)txon(4C.B.GSl);  BeDallaa 
(10  C.  B.  N.  S.  346).  See  the  statement  of  these  cases  in  Shelf.  R.  P.  Stat. 
8th  ed.  401. 
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3.  The  memorandum  to  be  indorsed  on  or  written  at  the  foot  or  in  the        Bolai. 
maigin  of  a  deed  acknowledged  by  a  married  woman  shall  be  in  the 
following  form  in  lieu  of  the  form  86t  forth  in  section  84  of  the  Fines  and 
Eeooyenes  Act : 

This  deed  was  this  day  produced  before  me  and  acknowledged  by 
therein  named  to  be  her  act  and  deed  [or  their  several  acts  and  deeds] 
preyions  to  which  acknowledgment  [or  acknowledgments]  the  said 
was  [or  were]  examined  by  me  separately  and  apart  from  her  husband  [or 
their  respectiye  husbands]  toucning  her  [or  tiieir]  knowledge  of  the 
contents  of  the  said  deed  and  her  [or  theirt  consent  thereto  and  [each  of 
them]  declared  the  same  to  be  freely  and  voluntarily  executed  by  ner. 

4.  When  an  acknowledgment  is  taken  by  any  person  other  than  a 
judge,  the  following  declaration  shall  be  added  to  the  memorandum  of 
acknowledgment : 

And  I  declare  that  I  am  not  interested  or  concerned  either  as  a 
party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of  the  parties  or 
otherwise  in  the  transaction  giving  occasion  for  the  said  acknowledg- 
ment. 

5.  A  memorandtmi  of  acknowledgment  purporting  to  be  signed 
according  to  any  of  the  following  forms  ehall  be  deemed  to  be  a  memo- 
randum purporting  to  be  signed  by  a  person  authorised  to  take  the 
acknowledgment : — 

(Signed)        A.  B. 
A  Judge  of  the  High  Court  of  Justice  in  England, 
or  A  Judge  of  the  Oounly  Court  of  , 

or  A  perpetual  Commissioner  for  taking  acknowledg- 
ments of  deeds  by  married  women, 
or  The  special  Commissioner  appointed  to  take  the 
aforesaid  acknowledgment. 
But  this  rule  is  not  to  derogate  from  the  effect  of  any  memorandum 
purporting  to  be  si^ed  by  a  person  authorised  to  take  the  acknowledg- 
ment, though  not  signed  m  accordance  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make  invalid 
any  acknowledgment  whicn  would  have  been  valid  if  these  rules  had  not 
been  enacted. 

7.  Every  commission  appointing  a  special  commissioner  to  take  an 
acknowlecfgment  by  a  married  woman  shall  be  returned  to  the  office  of 
the  registrar  of  certificates  of  acknowledgments  of  deeds  by  married 
women,  and  shall  be  there  filed.  An  index  shall  be  prepared  and  kept  in 
the  said  office,  giving  the  names  and  addresses  of  the  married  women 
named  in  all  such  commissions  filed  in  the  said  office  after  the  31st 
December,  1882.  The  same  rules  shall  apply  to  searches  in  the  index  so 
to  be  prepared  as  to  searches  in  the  other  maexes  and  registers  kept  in 
the  Central  Office. 

8.  The  costs  to  be  allowed  to  solicitors  in  respect  of  the  matters 
hereinafter  mentioned,  when  not  otherwise  regulated  by  the  general 
orders  in  force  for  the  time  beine  under  the  Solicitors'  Eemuneration  Act, 
1881,  or  by  special  agreement,  maM  be  as  follows ;  anything  in  theEules 
of  the  Supreme  Court  as  to  costs,  dated  the  12th  August,  1875,  to  the 
contrary  notwithstanding : — 

Charges  under  the  Ad  3  <fe  4  WUL  4,  c.  74  {The  Fines  and  Becoveries  Act), 

For  the  endorsements  on  deeds  required  by  the  Fines  and  £  a.  d, 
Becoveries  Act,  to  be  entered  on  the  court  rolls  of  manors 
of  the  memorandum  of  production  and  memorandum  of 
entry  on  court  rolls,  to  be  signed  by  the  lord  steward  or 
deputy  steward,  each  indorsement  of  memorandum  58., 
together -        -0  10    0 

For  the  entries  on  the  court  rolls  of  deeds  and  the  indorse- 
ments thereon,  at  per  folio  of  72  words     -        -        -        -    0    0    6 
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Enlef.            -pQj.  taking  tbe  consent  of  each  protector  of  settlement  of  £    «.   d* 
lands ."."        "        -0  13     4 

For  taking  the  surrender  by  each  tenant  in  tail  of  landjs       -    0  13     4 
For  entries  of  such  surrenders  or  the  memorandums  thereof 
in  the  court  rolls,  at  per  folio  of  72  words         -        -        -    0    0     6 

9.  The  following  rules  and  orders  are  hereby  repealed,  excent  as  to 
certificates  not  lodged  before  the  1st  January,  1883,  of  acbiowleogments 
by  married  women  of  deeds  executed  before  the  1st  January,  1883,  and 
the  affidavits  relating  thereto : — 

The  General  Rules  of  the  Court  of  Common  Pleas,  Hil.  Term,  1834. 
The  General  Rules  of  the  Cpurt  of  Common  Pleas,  Trin.  Term,  1834. 
The  General  Order  of  the  Court  of  Common  Pleas,  dated  the  24th 

November,  1862. 
The  General  Order  of  the  Court  of  Common  Pleas,  dated  the  13th 

January,  1863. 

10.  These  rules  shall  take  effect  from  and  after  the  31st  December, 
1882. 

For  the  old  rules  and  the  practice  cases  decided  upon  them,  see  Shelf. 
B.  Stat.  8th  ed.  400  et  seq. 


Order  as  to 
court  fees. 


The  following  order  as  to  court  fees  was  made  in  January,  1883. 

Obder  as  to  Coubt  Fees. 

1.  The  following  portion  of  the  schedule  to  the  order  as  to  Court  Fees 
made  on  the  28th  Octoberj  1875,  is  hereby  repealed,  that  is  to  say : 

Lower         Higher 
Bcale.  8^Je. 

On  taking  acknowledgment  of  a  deed  by  a  married    £  s.  d,    £   a,  d. 
woman     -        -        -        -        -        -        -        -10060    0 

And  instead  thereof  the  following  fees  shall  henceforth  be  chargeable  in 
respect  of  the  matters  hereinafter  mentioned  (namely) : 

Fees  under  the  Act  3  &  ^  Will,  4,  c.  74  {the  Fines  and  Recoveries  Act), 

For  taking  the  acknowledgment  of  a  married  woman  by  a   £   s,  d. 
judge  of  the  High  Court  of  Justice  -        -        -        -        -100 

To  a  perpetual  commissioner  for  taking  the  acknowledgment 
of  a  married  woman  when  not  required  to  go  further  than  a 
mile  from  his  residence    -        -        -        -        -        -        -0  13    4 

To  a  perpetual  commissioner  when  required  to  go  more  than 
one  mile,  but  not  more  than  three  miles,  besides  his  reason- 
able travelling  expenses  -        -        -        -        -        -        -110 

To  a  perpetual  commissioner  where  the  distance  exceeds  three 
miles,  besides  his  reasonable  travelling  expenses        -        -    2    2    0 

Where  more  than  one  married  woman  at  the  same  time 
acknowledges  the  same  deed  respecting  the  same  property, 
these  fees  are  to  be  taken  for  the  first  acknowledgment 
only,  and  the  fees  to  be  taken  for  the  other  acknowledg- 
ment or  acknowledgments,  how  many  soever  the  same 
may  be,  shall  be  one  half  of  the  original  fees,  and  so  also 
where  the  same  married  woman  smdl  at  the  same  time 
acknowledge  more  than  one  deed  respecting  the  same 
property. 

To  the  clerk  of  the  peace  or  his  deputy  for  every  search         -    0    1    0 

To  the  same  for  every  copy  of  a  list  of  commissioners,  pro- 
vided such  list  shall  not  exceed  the  number  of  100  names  -    0    6    0 

To  the  same  for  every  further  complete  nimiber  of  50  names, 
an  additional  -        -        -        -        -        .        -        .        -026 

For  every  official  copy  of  a  list  of  commissioners,  proTided 
such  list  shall  not  exceed  the  number  of  100  names  -        -    0    5    0 
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£ 

«. 

d. 

0 

2 

6 

1 

0 

0 

For  eyery  faifher  complete  number  of  60  names,  additional  - 
For  preparing  erery  specdal  oommission       .        .        -        - 
For  examining  the  certificate  and  affidavit,  and  filing,  and 
indexing  the  same  -        -        -        -        -        -        -        -050 

Upon  the  retani  of  a  special  comnussion  to  the  central  office-    0    5    0 
For  every  search  in  the  r^;istry  of  certificates  of  acknowledg- 
ments of  deeds  by  married  women    -        -        -        -        -010 

For  enrolling  recognizances,  deeds,  and  other  instruments, 
per  f  oUo  of  72  words,  including  the  certificate  of  enrolment 
endorsed  on  the  instrnment,  but  not  including  maps,  plans, 
and  drawings,  which  are  to  be  charged  at  their  actual  cost-    0    10 
For  endorsing  a  certificate  of  enrolment  on  a  duplicate  of  any 
enrolled  instrument,  for  each  f olio  of  the  instrument  if  it 
does  not  exceed  24  folios  -        -        -        -        -        -        -006 

For  the  Hke  certificate  if  the  instrument  exceeds  24  folios     -    0  12    0 
For  office  copies  of  enrolled  instruments,  per  folio  of  72  words    0    0    6 
For  examimng  copies  of  enrolled  instruments  and  marking 
■them  as  office  copies,  per  folio  of  72  words         -        -        -    0    0    2 
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18  k  19  Viet, 
e.  48, 1. 1. 


Infants  may, 
with  the 
approbation 
of  the  Court 
of  Chancery, 
make  valid 
Rettlements  or 
contracts  for 
settlements  of 
their  real  and 
personal 
estate  upon 
marriage. 


Law  inde- 
pendently of 
the  act. 

Male  infant. 


Female  in- 
fant. 


MAERIAGE  SETTLEMENTS  BY  INFANTS. 

18  &  19  ViCTORLfi,  CAP.  43. 

An  Act  to  enable  Infants^  with  the  Approbation  of  the  Court 
of  Chancery^  to  make  binding  Settlements  of  their  Real 
and  Personal  Estate  on  Marriage, 

[2nd  July,  1855.] 

Whereas  great  inconvenienoes  and  disadvantages  arise  in  con- 
sequence of  persons  who  many  during  minority  being  incapable 
of  making  binding  settlements  of  their  property  {a) ;  for  remedy 
whereof  it  is  enacted  as  follows  : 

1.  From  and  after  the  passing  of  this  act  it  shall  be  lawful 
for  every  infant  upon  or  in  contemplation  of  his  or  her  marriage, 
with  the  sanction  of  the  Court  of  Chancery,  to  make  a  valid  and 
binding  settlement  or  contract  for  a  settlement  of  all  or  any  part 
of  his  or  her  property,  or  property  over  which  he  or  she  has 
any  power  of  appointment,  whether  real  or  personal,  and  whether 
in  possession,  reversion,  remainder,  or  expectancy;  and  every 
conveyance,  appointment,  and  assignment  of  such  real  or  per- 
sonal estate,  or  contract  ix)  make  a  conveyance,  appointment,  or 
assignment  thereof,  executed  by  such  infant,  with  the  approba- 
tion of  the  said  court,  for  the  purpose  of  giving  efFect  to  such 
settlement,  shall  be  as  valid  and  effectual  as  if  the  person 
executing  the  same  were  of  the  full  age  of  twenty-one  years : 
provided  always,  that  this  enactment  shall  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised 
by  an  infant  (J). 

{a)  Independently  of  this  act  a  male  infant  could  not  enter  into  a 
binding  contract  to  settle  either  his  own  real  estate  {TroweU  v. 
Shenton,  8  Ch.  Div.  325),  or  his  own  personal  estate  [Nehon  v.  Stockery  4 
De  G.  &  J.  458),  or  his  wife's  personal  estate  (Kingsman  v.  Kingaman,  6 
Q.  B.  Div.  122).  But  he  could,  when  adult,  confirm  such  contract 
{TroweU  v.  Shenton,  8up.)y  or  repudiate  it  within  a  reasonable  time  {Carter 
y.  Silber,  1891,  3  Ch.  553).  The  reasonableness  of  the  time  depends  on 
the  circumstances  of  each  case  {lb,  563 ;  see  S.O.,  1892,  2  Ch.  285). 

Nor,  independently  of  this  act,  could  a  female  infant  enter  into  a 
binding  contract  to  settle  her  non-separate  property  whether  real  {Milner 
V.  Harewoody  18  Ves.  275 ;  see  Mills  v.  Fox,  37  Ch.  D.  162),  or  personal 
{Cunningham  v.  AntrohitSy  16  Sim.  436).  She  might,  however,  when 
adult,  confirm  such  contract  (See  as  to  real  estate,  Cooke  v.  Coohdy  38 
Ch.  D.  202 ;  Field  v.  Moore,  7  D.  M.  &  G.  691 ;  Barrow  v.  Barrow,  4  K. 
&  J.  409 ;  and  as  to  personal  estate.  Davits  y.  Daviea,  9  Eq.  468). 

Further,  if  the  settlement  contained  a  covenant  by  an  adult  husband  to 
settle  his  wife's  property,  such  covenant  bound  tiie  wife's  personal  estate 
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to  the  extent  of  the  husband's  interest  therein  {FisJier  y.  Shirley ,  43  Ch.  D.   18  k  19  Yiot. 
290) ;  and  not  only  bound  his  interest  in  her  real  estate  but  preyented  him     e.  48,  i.  1. 

from  concurring  with  her  in  defeating  the  settlement  (Pimm  y.  Insall,  1  

Mac.  &  G.  449 ;  Ex  p.  Blake,  16  Beay.  463 ;  Sharps  v.  Foy,  4  Ch.  35). 

Nor,  independently  of  this  act,  could  a  female  infant  enter  into  a 
binding  contract  to  settle  her  separate  estate  {Simpson  y.  Jones ,  2  B.  &  M. 
365).  But  she  might,  when  adult,  confirm  such  contract  {Smith  y.  Lucas, 
18  Ch.  D.  531),  «.^.,  by  appointing  new  trustees  {Merryweather  y.  Janes, 
4  Giff.  509 ;  see  Haywood  y.  Tidy,  63  L.  T.  679). 

An  infant's  contract  to  make  a  settlement  has  been  held  to  be  yoidable,  Infant's  oon- 
not  yoid  {Smith  y.  Lucas,  18  Oh.  D.  531 ;  Cooke  y.  Cooke,  38  Ch.  D.  209;  tract  voidable. 
Duncan  y.  Dixon,  44  Ch.  D.  211) ;  and  has  also  been  held  not  to  fall  within 
37  &  38  Yict.  c.  62  {Duncan  y.  Dixon,  sup,) 

Wbere  a  person  elects  to  ayoid  a  settlement  made  by  him  or  her  when 
an  in&nt,  any  interest  to  which  he  or  she  is  entitled  in  property  brought 
into  settlement  by  the  other  person  may  be  impounded  to  make  good  the 
loss  to  the  other  beneficiaries  {Carter  y.  Silher,  1891,  3  Ch.  553;  Hamilton 
y.  Hamilton,  1892,  1  Ch.  396).  In  the  case,  howeyer,  of  a  woman,  pro- 
per^ subject  to  a  restraint  on  anticipation  cannot  be  impounded  {Hamilton 
y.  MamiUon,  sup,) 


(h)  The  act  applies  to  Ireland  (23  &  24  Vict.  c.  83). 
The 


le  coxirt  has  no  jurisdiction  to  compel  an  infant  ward  to  make  a  Jnrisdiotion 
settlement  of  his  own  property  {Leigh  y.  Leigh,  40  Ch.  Diy.  290  ;  Buck^  nnder  the 
mcuter  y.  Buckmaster,  35  Cn.  I&y.  21 ;  Seaton  y.  Seaton,  13  App.  Caa.  80;  *ot. 
as  to  an  undertaking  giyen  by  a  suitor  of  a  ward,  see  Bolton  y.  Bolton, 
1891,  3  Oh.  270^.     In  the  case  of  infants  not  wards  who  marry  after 
the  age  at  whicn  they  are  capable  of  contracting  marriage,  the  court 
has  no  jurisdiction  to  settle  their  property  {Re  Potter,  7  Eq.  484).     The 
court  may,  howeyer,  compel  a  representation  to  be  made  good  on  the 
faith  of  which  a  settlement  of  an  infant's  property  has  been  sanctioned 
under  this  act  (Mills  y.  Fox,  37  Ch.  D.  1 53).     An  application  under  the 
act  does  not  make  the  infant  a  ward  of  court  (Re  Dalton,  6  D.  M.  &  G.  201 ) ; 
and  the  court  will  not  inquire  into  the  propriety  of  the  marriage  {lb,;  but 
see  Be  Strong,  26  L.  J.  Oh.  64).     In  Re  Sampson  and  Wall  (25  Oh.  Diy.  Post-nuptial 
482)  the  Court  of  Appeal  decided  that  notwithstanding  the  words  **  upon  settlemeuts. 
or  in  contemplation  of  his  or  her  marriage,*'  the  act  enabled  a  settlement 
to  be  made  after  the  marriage  had  taken  place ;  but  the  House  of  Lords 
declined  to  express  an  opinion  on  the  point  {Seaton  y.  Seaton,  13  App.  Cas. 
61) ;  and  the  deduaion  would  not  authorize  a  settlement  where  a  consider- 
able interyal  had  elapsed  since  the  marriage  {Leigh  y.  Lei^h,  40  Ch.  Div. 
295).     Where  an  infant  had  married  before  tne  a^e  mentioned  in  sect.  4, 
a  post-nuptial  settlement  was  approyed  after  she  had  attained  that  age 
{Me  Philips,  34  Ch.  D.  467 ;  but  see  Leigh  y.  Leigh,  sup,)    It  was  said  by 
Stuart,  Y.-C,  that  the  court  had  no  jurisdiction  under  the  act  to  approye 
a  settlement  originally  m^ule  without  its  concurrence  {Re  Fuller,  10th 
February,  1860 ;  Morgan,  213,  5th  ed.) 

The  disabiH^  of  infancy  is  the  only  disability  with  which  the  act  deals.  Effect  of  the 
It  does  not  anect  the  disability  of  coyerture  {Seaton  y.  Seaton,  13  App.  act. 
Cas.  70,  19\  Nor  does  it  enable  an  infant  to  execute  during  infancy  a 
power  con/erred  upon  her  by  a  settlement  approyed  by  the  court  (Re 
Armit,  I.  E.  5  Eq.  352 ;  see,  howeyer,  as  to  the  decision  in  this  case.  Re 
D*Angibau,  Andrews  y.  Andrews,  15  Oh.  Diy.  228).  An  order  under  this 
section  wluch  has  not  been  acted  upon  will  not  preyent  the  transfer  of 
the  fund  to  the  infant  after  twenty-one  {Sams  y.  Cronin,  22  W.  R.  204). 

The  power  of  making  a  settlement  giyen  by  sect.  1  is  not  limited  to  a 
settlement  upon  the  infant's  husband  and  children  {Re  Scott,  Scott  y. 
Hanbury,  1891,  1  Ch.  298).  Where  a  settlement  made  in  execution  of  a 
power  of  appointment  was  sanctioned  by  the  court,  and  the  objects  failed, 
there  was  a  resulting  trust  for  the  appointor  {lb,)  A  le^cy  bequeathed 
to  the  wife  after  marriage  was  held  to  be  "properW  m  expectancy" 
within  this  section,  and  capable  of  being  bound  oy  the  settlement  (Re 
Johnson,  Moore  y.  Johnson,  1891,  3  Oh.  48). 
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18  Ik  19  Viet.  2.  ProTided  alwayg,  that  in  case  any  appointment  under  a 
e.  4>,  ■«  8.  yyyfQ-f  of  appointment,  or  any  disentailine  assuranee,  shall  have 
In  case  infant  been  executed  by  any  infant  tenant  in  tail  under  the  provifiions 
^  '"?^*?*^  of  this  act,  and  such  infant  shall  afterwards  die  under  age,  such 
&a!^to  be^ '  appointment  or  disentailing  assurance  shall  thereupon  become 
void.  absolutely  void  {c) . 

(c)  The  section  is  limited  to  tenautB  in  tail  {Be  ScoU,  8eoU  y.  Hanbuty, 
1891,  1  Ch.  298). 

The  sanction        3.  The  sanction  of  the  Court  of  Chancery  to  any  such  settle- 

rf  Sln^^^    ment  or  contract  for  a  settlement  may  be  given,  upon  petition 

to  be  giva7     presented  by  the  infant  or  his  or  her  guardian  in  a  summary 

upon  petition,  way,  without  the  institution  of  a  8uit(£^) ;  and  if  there  be  no 

guardian,  the  court  may  require  a  ^ardian  to  be  appointed  or 

not,  as  it  shall  think  fit  (e) ;  and  the  court  also  may,  if  it  shall 

think  fit,  require  that  any  person  interested  or  appearing  to  be 

interested  in  the  property  should  be  served  with  notice  of  such 

petition. 

(d)  ApplicationB  under  the  act,  which  were  formerly  bypetition  (Peareih 
V.  Marriott,  1866,  W.  N.  p.  48),  are  now  by  summons  (E.  S.  0.  Ord.  66, 
r.  2(10)). 

Old.  66,  r.  26,  provides  that  applications  to  obtain  the  sanction  of  the 
court  to  infants  making  settlements  on  marriage  under  the  act  of  18  &  19 
Yict.  c.  43,  eyidenoe  is  to  be  produced  to  show — (a)  the  Sige  of  the  infant ; 
(■b)  whether  the  infant  has  any  j>arents  or  guardians ;  (o)  with  whom  or 
under  whose  care  the  infant  is  living,  and  if  the  infant  has  no  parents  or 
^ardians,  what  near  relations  the  mifant  has ;  (d)  the  rank  and  position 
in  life  of  the  infant  and  parents;  (e)  what  the  infant's  property  and 
-  fortune  consist  of;  (f)  the  age,  rank  and  position  in  life  of  the  person  to 
whom  the  infant  is  about  to  oe  married ;  {g)  what  property,  fortone,  and 
income  such  person  has ;  (h)  the  fitness  of  tne  proposed  trujErf;ees  and  their 
consent  to  act.  The  proposals  for  the  settlement  of  the  property  of  ih» 
infant  and  of  the  person  to  whom  such  in&nt  is  proposed  to  oe  married 
are  to  be  submitted  to  the  judge. 
The  settle-  As  to  the  clauses  which  will  be  inserted  in  the  settlement,  see  Be 

ment.  WilliarM  (8  W.  E.  678) ;  Be  M'Clintock  (10  Ir.  Oh.  E.  N.  S.  469);  Ex  p. 

Smith  (22  W.  E.  294);  Budge  v.  Winnall  (11  Beav.  98).  A  covenant  to 
settle  after-acquired  property  may  be  inserted  {Be  Johneon,  Moore  v. 
Johnson,  1891,  3  Ch.  48).  As  to  the  form  of  settlement  where  the  mar- 
riage was  in  contempt  of  court,  see  Be  Sampeon  and  Wall  (26  Ch.  Div. 
482}.  The  costs  of  the  settlement  may  be  paid  out  of  the  corpus  of  the 
fund  {De  Stacpoole  v.  De  Stacpoole,  37  Ch.  D.  139). 

(e)  As  to  tne  appointment  of  guardians,  see  Dan.  Ch.  Pr.,  and  note  in 
Annual  Practice  to  E.  S.  C.  Ord.  16,  r.  16. 

Not  to  apply  4.  Pirovided  alwajrs,  that  nothing  in  this  act  contained  shall 
mite  twenty  ^VV^7  ^  ^^7  ^^®  infant  under  the  age  of  tweniy  years,  or  to 
or  females       any  female  infant  under  the  age  of  seventeen  years  (/). 

under  seren" 

teen  years  (/)  Where  a  female  infant  married  under  seventeen  a  settlement  was 

of  age.  approved  after  she  attained  that  age  {Be  PhiUipe,  34  Ch.  D.  467 ;  but  see 

Leigh  v.  Leigh,  40  Ch.  Div.  297). 
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AUENATION  OP  THE  INTERESTS  OF  MARRIED 
WOMEN  IN  PERSONAL  ESTATE. 

20  &  21  VlCTORIiE,  CAP.  57. 

An  Act  to  enable  Married   Women  to  dispose  of  Rever- 
sianary  Interests  in  Personal  Estate. 

[25th  August,  1857.] 
Be  it  enacted  as  follows :  90  Ik  21  Yiet 

1.  After  the  thirty-first  day  of  December,  one  thousand  eight     e*  ^7, 1. 1. 
hundred  and  fifty-seven,  it  shall  be  lawful  for  every  married  Manned 
woman  by  deed  to  dispose  of  (a)  every  future  or  reversionary  women  may 
interest,  whether  vested  or  contingent,  of  such  married  woman,  d«po«?  o* 
or  her  husband  in  her  right,  in  any  personal  estate  whatsoever,  ^^^^^ 
to  which  she  shall  be  entitled  under  any  inBtrument  made  after  personal 
the  said  thirty-first  day  of  December,  one  thousand  eight  hundred  ®****®»  ^^ 
and  fifty-seven (6)  (except  such  a  settlement  as  after  mentioned),.  ovotbucH^^" 
and  also  to  release  or  extinguish  any  power  {c)  which  may  be  estate,  and 
vested  in  or  limited  or  reserved  to  her  in  regard  to  any  such  *^^!?^ 
personal  estate,  as  fully  and  effectually  as  she  could  do  if  she  I^ement 
were  a  feme  sole,  and  also  to  release  and  extinguish  her  right  out  of  such 
or  equity  to  a  settlement  out  of  any  personal  estate  to  wlu6h  ^!j^!|^^ 
she,  or  her  husband  in  her  right,  may  be  entitled  in  possession  P^***®""""^* 
mider  any  such  instrument  as  aforesaid,  save  and  except  that 
no  such  disposition,  release  or  extinguishment  shall  be  valid 
unless  the  husband  concur  in  the  deed  by  which  the  same  shall 
be  effected,  nor  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed :  provided  always,  that  nothing  herein  con- 
tained shall  extend  to  any  reversionary  interest  to  which  she 
shall  become  entitled  by  virtue  of  any  deed,  will  or  instrument, 
by  which  she  shall  be  restrained  from  alienating  or  affecting 
the  same. 

(a)  For  a  married  woman's  power  of  disposition  over  reversionary  inte-  Married 
rests  in  personalty  settled  to  her  separate  use,  see  the  note  to  3  &  4  WHl.  4,  woman  nnable 
c.  74,  8.  78,  arvte,  p.  297.    As  regaj*ds  her  reversionary  interests  in  per-  to  dispose  of 
sonalty  not  settled  to  her  separate  use,  it  was  well  established  before  reversionaiy 
20  ft  21  Vict.  c.  67,  that  a  husoand  could  not  assign  or  release  his  wife's  choses  in 
reversionary  choses  in  action  so  as  to  bind  her  surviving,  and  the  fact  of  *°Jj?^^^*v 
her  joining  in  the  assignment  made  no  difference  {Purdew  v.  Jacksoriy  1  a®*"®^  *<>  ner 
Buss.  1 ;  CremveU  v.  Dewell,  4  Giff.  460 ;  see  Winter  v.  Easum,  2  D.  J.  <&  ^^^^^^ 
S.  272 ;  Bolitho  v.  Hillyar^  34  Beav.  180 ;  Eoger$  v.  Anccuter,  14  Beav.  20  &  21  Viot 
445;  Bare  v.  Becker y  12  Sim.  465;  Fitzgerald  v.  Fitzqerald,  L.  E.  2  P.  0.  ©.  67. 
87).    Nor  could  a  married  woman  by  election  part  with  her  reversionaiy 
choees  in  action  ( WiUiams  v.  Mayne,  I.  B.  1  £q.  619).  A  husband  and  wi& 
ooold  not  effectually  dii^se  of  me  life  interest  of  the  wife  in  a  fund  not 
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90  ft  SI  Ylot.   settled  to  her  separate  use  l)eyond  the  duration  of  the  coverture  {Stiffe  t. 
0.  67,  1. 1.      EveriU,  1  M.  &  C.  37 ;  He  Godfrey,  I.  R.  1  Eq.  533).    A  husband  and  son, 

having  surrendered  and  released  their  respective  interests  to  the  wife, 

for  the  express  purpose  of  giving  her  a  present  absolute  interest  in  a 
fund,  and  thereby  enabling  her  to  assign  it  to  the  son,  the  court  refused 
to  establish  an  equitable  merger  to  defeat  its  own  practice  in  the  protec- 
tion of  married  women  ( Whittle  v.  Ilenning,  2  Phill.  0.  C.  731 ;  Story  v. 
Tonge,  7  Beav.  91 ;  Hanchett  v.  Briscoe,  22  Beav.  496;  see  however  14  Sim. 
692—599 ;  Bishop  v.  Colebrooke,  16  Sim.  39). 
Gases  under  ^^  assignment  imder  this  act  ou^ht  not  to  be  regarded  as  that  of  the 
gg^j^Qjj  husband  and  wife  according  to  their  respective  interests  (Be  Batchelor^ 

Sloper  V.  Oliver y  16  Eq.  485).  Whore  the  property  assignea  consisted  of 
a  wife's  reversionary  interest  under  a  will,  the  assignment  prevented 
the  executors  from  exercising  any  right  of  retainer  over  the  interest 
assigned  in  respect  of  a  debt  due  from  the  husband  to  the  testator 
^  {Be  BatcJielor,  sup. ;  compare  the  effect  on  such  retainer  of  the  wife's 

'A*  5<4  -^u,  %Li^vyfyjLr^   equity  to  a  settlement :  Be  Briant,  Poulter  v.  Shuckel,  39  Ch.  D.  471).    A 
'  •<  CL')     f  policy  of  insurance  effected  by  a  married  woman  in  her  own  name  may  be 

•Ui/wH^>*  -"^'^^^^^l^, disposed  of  under  this  act  {Witherhy  v.  Backham,  1891,  W.  N.  67).  %: 
(>l>Ji'J,  ySS^  ^  *^®  act  18  &  19  Vict.  c.  43  {a7ite,  p.  312),  applies  to  post-nuptial 

/      '  settlements,  it  does  not  enable  a  married  woman  to  evade  the  formali- 

ties of  this  act  {Seaton  v.  Beaton,  13  App.  Cas.  70). 

An  acknowledgment  under  this  act  by  a  married  woman  of  an  assign- 
ment was  taken  into  consideration  even  where  the  act  did  not  apply 
{Boberts  v.  Cooper,  1891,  2  Ch.  335). 

(b)  An  appointment  of  a  reversionary  interest  in  personalty  by  deed 
after  1857,  under  a  special  power  in  a  deed  dated  before  1857,  does  not 
bring  the  interest  witnin  this  act,  even  if  the  prior  life  interest  is  assigned 
at  the  same  time  {Be  Butler,  I.  H.  3  Eq.  138). 
Powers.  (c)  As  to  the  various  kinds  of  powers,  their  suspension  and  extinction, 

and  as  to  the  execution  of  powers  by  married  women,  see  the  note  to  3  & 
4  Will.  4,  0.  74,  s.  78,  ante,  p.  296. 

Deeds  to  be  2.  Every  deed  to  be  executed  in  England  or  Wales  by  a  mar- 
bvmsCTi^^  ried  woman  for  any  of  the  purposes  of  this  act  shall  be  acknow- 
women  in  ledged  by  her,  and  be  otherwise  perfected,  in  the  manner  by  the 
the  manner  act  3  &  4  Will.  4,  0.  74,  prescribed  for  the  acknowledgment  and 
r&'iWi^ 4  P^rf^cting  of  deeds  disposing  of  interests  of  married  women  in 
0.  74,  for  '  land ;  and  every  deed  to  be  executed  in  Ireland  by  a  married 
di^xiing  of  woman  for  any  of  the  purposes  of  the  act  shall  be  acknowledged 
or*p^OT8^  by  her  and  be  otherwise  perfected  in  the  manner  by  the  act  4  & 
over  land  in     5  Will.  4,  c.  92,  prescribed  for  the  acknowledgment  and  per- 


^gland  or      f  ecting  of  deeds  disposing  of  interests  of  married  women  in  Icuid : 
^'  and  all  and  singulax  the  clauses  and  provisions  in  the  said  acts 

M  by^^^5  concerning  the  disposition  of  lands  by  married  women,  including 
Wii  4,  0.  92.  the  provisions  for  dispensing  with  the  concurrence  of  the  hus- 
bands of  married  women,  in  the  cases  in  the  said  acts  mentioned 
shall  extend  and  be  applicable  to  such  interests  in  personal 
estate,  and  to  such  powers  as  may  be  disposed  of,  released,  or 
extinguished  by  virtue  of  this  act,  as  fully  and  effectually  as 
if  such  interests  or  powers  were  interests  in  or  powers  over 
land(^. 

(d)  An  order  was  made  under  this  act,  enabling  a  married  woman, 
without  the  concurrence  of  her  husband,  to  dispose  of  a  reversionary 
interest  in  government  stock  (^e  Bogera,  L.  E.  1  0.  P.  47).  If  such  an 
order  be  obtained  by  fraud  or  suppression  of  facte  it  will  be  set  aside  (JEx 
p.  Cookerell,  4  0.  P.  D.  39). 
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8.  Proyided  always,  that  the  powers  of  disposition  given  to  a  W  A  81  Viot. 
married  woman  by  this  act  shall  not  interfere  with  any  power  _  *".  1l_L^ 
which  independently  of  this  act  may  be  vested  in  or  limited  or  The  powen 
reserved  to  ner,  so  as  to  prevent  her  from  exercising  such  power  °?  ^^Jj^ 
in  any  case,  except  so  far  as  by  any  disposition  made  by  her  ^t  not  to 
nnder  this  act  she  may  be  prevented  from  so  doing,  in  conse-  interfere  with 
quence  of  such  power  having  been  suspended  or  extinguished  ^^^  ^^^^ 
uj  such  disposition.  powers. 

4.  Provided  always,  that  the  powers  of  disposition  hereby  Act  not  to 
^ven  to  a  married  woman  shall  not  enable  her  to  dispose  of  any  ^^^^  *^. 
mterest  in  personal  estate  settled  upon  her  by  any  settlement  or  ^  manied^ 
agreement  for  a  settlement  made  on  the  occasion  of  her  mar-  women  npon 

riage  (e).  marriage. 

(e)  An  agreement  in  contemplation  of  marria^  was  executed  by  the 
husband  and  wife  to  settle  a  money  fund  of  the  wife's  for  her  separate  use 
— ^to  return  to  the  husband  if  he  should  survive.  The  court  considered 
that  the  wife  was  to  have  the  absolute  interest  in  the  event  of  her  sur- 
viving, and  that  the  case  fell  within  the  exception  contained  in  this  section 
{Clarhe  v.  Green,  2  H.  &  M.  474). 

5.  This  act  shall  not  extend  to  Scotland.  Not  to  extend 

toSootland. 


MAEETED  WOMEN^S  PROPERTY. 

33  &  34  ViCTORLffi,  CAP.  93. 

An  Act  to  amend  the  Law  relating  to  the  Property  of 
Married  Women.  [9th  August,  1870.] 

Wherbas  it  is  desirable  to  amend  the  law  of  property  and  38ft84yiot. 
contract  with  respect  to  married  women :  ^'  ^>  '•  ^- 

Be  it  enacted  as  follows : 

1.  The  wages  and  earnings  of  any  married  woman  acquired  Earmngs  of 
or  gained  by  her  after  the  passing  of  this  act  in  any  employ-  married 
ment,  occupation,  or  trade  m  which  she  is  engaged  or  which  aeemed  their 
she  carries  on  separately  from  her  husband,  and  also  any  money  own  property, 
or  property  so  acquired  by  her  through  the  exercise  of  anv 
literary,  artistic,  or  scientific  skill,  and  all  investments  of  such 
wages,  earnings,  money,  or  property,  shall  be  deemed  and  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent 
of  any  husband  to  whom  she  may  be  married,  and  her  receipts 
alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money, 
and  property  (a). 

This  act  has  been  repealed,  saving  aU  acts  done  and  rights  or  liabilities 
acqnired  thereunder  (M.  W.  P.  Act,  1882,  s.  22,  post,  p.  338). 
(a)  Under  the  old  law  a  husband  might  in  his  own  name  recover  his 
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88  ft  84  Viet  wife's  wages  {Dtngate  y.  Gardiner  ^  4  M.  &  W.  7),  or  the  profits  of  a  basiiiess 


0.  98, 1. 1. 

Old  law. 


Gases  under 
the  act. 


carried  on  by  her  {Savile  v.  Sweeny ,  4  B.  &  Ad.  524).  And  payment  to 
her  of  her  own  earnings  was  not  good,  unless  she  had  her  husband's 
authority  to  receive  them  {Offley  v.  Clay^  2  M.  &  Q.  172V 

As  to  a  married  woman's  separate  trading  before  tnis  act  under  her 
husband's  agreement,  see  2  Bright's  Husband  and  Wife,  292 ;  and  under 
the  custom  of  the  city  of  London,  see  2  Bright,  76. 

The  question  whether  a  trade  is  carried  on  by  a  married  woman  separately 
from  her  husband,  becomes  of  importance  under  this  section.  The  ques- 
tion is  one  of  fact,  to  be  determinea  on  the  circumstances  of  the  case  {Petty 
V.  Anderson,  3  Bing.  170 ;  Smallpiece  v.  Datvea,  7  C.  &  P.  40 ;  LoveU  v. 
NewUm,  4  C.  P.  D.  7;  Laporie  v.  CoHxck,  31  L.  T.  434;  23  W.  R.  131; 
Whittaker  v.  Whittaker,  46  L.  T.  802 ;  30  W.  R.  787 ;  Re  Dearmer,  Jame$ 
v.  Dearmer,  53  L.  T.  905).  AU  the  stock-in-trade  and  property  connected 
with  the  trade  is  protected  by  this  section,  as  well  as  the  earnings  {Ash- 
worth  V.  Outramy  6  Ch.  Div.  923).  The  earnings  are  equitable  assets  {Re 
Poole,  6  Ch.  D.  739).  This  section  does  not  protect  the  earnings  from,  an 
unlawful  industry  [Ma>son  y.  MitcheU,  34  L.  J.  Ex.  68).  As  to  l£e  liability 
of  the  husband  in  respect  of  a  separate  trade  of  his  wife,  see  Re  Shepherd 
(39  L.  T.  652).  And  as  to  a  married  woman's  bankruptcy,  see  the  note 
to  sect.  12,  poet,  p.  322,  and  sect.  1,  sub-s.  5  of  the  M.  W.  P.  Act,  1882, 
post,  p.  325. 

By  20  &  21  Vict.  c.  85,  s.  21,  a  wife  deserted  by  her  husband  may  apply 
to  a  police  magistrate  or  justices  in  petty  sessions  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  own  lawful  industry;  and 
by  yirtue  of  the  order  such  earnings  and  property  will  belong  to  her  as  if 
she  were  &/eme  sole. 

2.  Notwithstanding  any  provision  to  the  oontnuy  in  the  act 
of  the  tenth  year  of  George  the  Fourth,  chapter  twenty-four, 
enabling  the  Commissioners  for  the  Reduction  of  the  National 
Debt  to  grant  life  annuities  and  annuities  for  terms  of  years,  or 
in  the  acts  relating  to  savings  banks  and  post  office  savings 
banks,  any  deposit  hereafter  made  and  any  annuity  granted  by 
the  said  commissioners  under  any  of  the  said  acts  in  the  name 
of  a  married  woman,  or  in  the  name  of  a  woman  who  may  many 
after  such  deposit  or  grant,  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  the  same  shall  be  accounted  for 
and  paid  to  her  as  if  she  were  an  unmarried  woman ;  provided 
that  if  any  such  deposit  is  made  by,  or  such  annuity  granted  to, 
a  married  woman  by  means  of  moneys  of  her  husband  without 
his  consent,  the  court  may,  upon  an  application  under  section 
nine  of  this  act,  order  such  deposit  or  annuity  or  any  part  thereof 
to  be  paid  to  the  husband. 

3.  Any  married  woman,  or  any  woman  about  to  be  married, 

woman's  pro-  ^^^  ^''PP^y  *^  ^^®  Govemor  and  Company  of  the  Bank  of  Eng- 
perty  in  the  land,  Or  to  the  Govemor  and  Company  of  the  Bank  of  Ireland, 
funi.  by  a  form  to  be  provided  by  the  governor  of  each  of  the  said 

banks  and  company  for  that  purpose,  that  any  sum  forming 
part  of  the  public  stocks  and  funds,  and  not  being  less  than 
twenty  pounds,  to  which  the  woman  so  appljdng  is  entitled,  or 
which  she  is  about  to  acquire,  may  be  transferred  to  or  made 
to  stand  in  the  books  of  the  governor  and  company  to  whom 
such  application  is  made  in  the  name  or  intended  name  of  thie 
woman  as  a  married  woman  entitled  to  her  sepaxate  use,  and 


Deposits  in 
savmgs  banks 
by  a  married 
woman  to  be 
deemed  her 
separate 
property. 


Proviso. 


As  to  a 
married 


Married  Women's  Property  Act^  1870.  319 

on  saoh  sam  being  entered  in  the  books  of  the  said  governor  38  ft  84  Viet, 
and  company  accordingly,  the  same  shall  be  deemed  to  be  the  ^'  ^^'  *'  ^' 
separate  property  of  such  woman,  and  shall  be  transferred  and 
the  diyidendjs  paid  as  if  she  were  an  unmarried  woman;  pro- 
vided that  if  any  such  investment  in  the  funds  is  made  by  a 
married  woman  by  means  of  moneys  of  her  husband  without 
his  consent,  the  court  may,  upon  an  application  under  section 
nine  of  this  act,  order  such  investment  and  the  dividends  thereof, 
or  any  part  thereof,  to  be  transferred  and  paid  to  the  husband  (6). 

(ft)  Orders  were  made  under  tliia  section  in  Re  Bartholomew  (23  L.  T. 
48S) ;  Re  Bailin  {lb,  023);  Re  Tanner  (1874,  W.  N.  198) ;  see  also  Hotoard 
T.  Bank  of  England  (19  £q.  295). 

4.  Any  married  woman,  or  any  woman  about  to  be  married,  ^  *^  * 
may  apply  in  writing  to  the  directors  or  managers  of  any  incor-  ™oman'8  ppo- 
porated  or  joint  stock  company  that  any  fully  paid  up  shares,  or  perty  in  a 
any  debenture  or  debenture  stock,  or  any  stock  of  such  company,  ^^^^  **^*^ 
to  the  holding  of  which  no  liability  is  attached,  and  to  which  ^^^^y' 
the  woman  so  applying  is  entitled,  may  be  registered  in  the 
books  of  the  said  company  in  the  name  or  intended  name  of  the 
woman  as  a  married  woman  entitled  to  her  separate  use,  and  it 
shall  be  the  duty  of  such  directors  or  managers  to  register  such 
shares  or  stock  accordingly,  and  the  same  upon  being  so  regis- 
tered shall  be  deemed  to  be  the  separate  property  of  such 
Woman,  and  shall  be  transferred  and  the  dividends  and  profits 
paid  as  if  she  were  an  unmarried  woman  ;  provided  that  if  any 
such  investment  as  last  mentioned  is  made  by  a  married  woman 
by  means  of  moneys  of  her  husband  without  his  consent,  the 
court  may,  upon  an  application  under  section  nine  of  this  act, 
order  such  investment  and  the  dividends  and  profits  thereon,  or 
any  part  thereof,  to  be  transferred  and  paid  to  the  husband  (c). 

(c)  As  to  the  law  before  this  act,  see  Re  Matthewman  (3  Eq.  788) ; 
BuiUr  V.  Cumpston  (7  Eq.  16);  Dalton  v.  Midland  R,  Co.  (13  0.  B.  474) ; 
and  as  to  this  section,  see  R,  y.  Camatic  R.  Co,  (L.  E.  8  Q.  B.  299). 

6.  Any  married  woman,  or  any  woman  about  to  be  married.  As  to  a 
may  apply  in  writing  to  the  committee  of  management  of  any  ^J^'^g  pj^, 
industrial  and  provident  society,  or  to  the  trustees  of  any  friendly  porty  in  a 
society,  benefit  building  society,  or  loan  society,  duly  registered,  Bociety. 
certified,  or  enrolled  under  the  acts  relating  to  such  societies 
respectively,  that  any  share,  benefit,  debenture,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  such  society,  to  the 
holding  of  which  share,  benefit,  or  debenture  no  liability  is 
attached,  and  to  which  the  woman  so  applying  is  entitled,  may 
be  entered  in  the  books  of  the  society  in  the  name  or  intended 
name  of  the  woman  as  a  married  woman  entitled  to  her  separate 
use,  and  it  shall  be  the  duty  of  such  committee  or  trustees  to 
oaose  the  same  to  be  so  entered,  and  thereupon  such  share, 
benefit,  debenture,  right,  or  claim  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be  transferable  and 
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payable  with  all  dividends  and  profits  thereon  as  if  she  were  on 
unmarried  woman ;  provided  that  if  anj  such  share,  benefit, 
debenture,  right,  or  claim  has  been  obtained  bj  a  married 
woman  by  means  of  moneys  of  her  husband  without  his  consent, 
the  court  may,  upon  an  application  under  section  nine  of  this 
act,  order  the  same  and  the  dividends  and  profits  thereon,  or 
any  part  thereof,  to  be  transferred  and  paid  to  the  husband. 

6.  Nothing  hereinbefore  contained  m  reference  to  moneys 
deposited  in  or  annuities  granted  by  savings  banks  or  moneys 
invested  in  the  funds  or  in  shares  or  stock  of  any  company  shall 
as  against  creditors  of  the  husband  give  validity  to  any  deposit 
or  investment  of  moneys  of  the  husband  made  in  fraud  of  such 
creditors,  and  any  moneys  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  ax)t  had  not  passed. 

7.  Where  any  woman  married  after  the  passing  of  this  a^ 
shall,  during  her  marriage  become  entitled  to  any  personal  pro- 
perty as  next  of  kin  or  one  of  the  next  of  kin  of  an  intestate, 
or  to  any  sum  of  money  not  exceeding  two  hundred  pounds 
under  any  deed  or  will,  such  property  shall,  subject  and  vnthout 

Erejudice  to  the  trusts  of  any  settlement  affecting  the  same, 
elonfi;  to  the  woman  for  her  separate  use,  and  her  receipts  alone 
shaU  be  a  good  discharge  for  the  same  (rf). 

{d)  The  words  '*  become  entitled"  include  the  case  of  a  legacy  subject 
to  a  life  interest  falling  into  possession  {Lane  y.  Oakes,  30  L.  T.  726 ;  22 
W.  E.  709).  The  limit  of  200/.  applies  only  to  sums  given  by  deed  or 
will  {Ee  Vos8,  King  v.  Fom,  13  Ch.  D.  604). 

Before  this  act,  a  legacy  left  to  a  married  woman  in  general  terms 
must  have  been  paid  to  her  husband  {Palmer  v.  Trevor ^  1  Vem.  261). 
Where,  however,  she  had  obtained  a  protection  order  under  20  &  21  Vict. 
0.  86,  s.  26,  payment  to  herself  was  ordered  {Re  Kingshy,  6  W.  E.  849 ; 
Be  RainsdoUy  4  Drew.  446). 

The  inaccuracy  of  the  marginal  note  to  this  section  should  be  observed. 
The  marginal  note  forms  no  part  of  the  statute  itself  {Clay don  v.  Oreen, 
L.  E.  3  C.  P.  511 ;  Ee  Venour,  Venour  v.  Sellon,  2  Ch.  D.  622;  A.  G.  v. 
G.  E.  E,  Co,,  11  Ch.  Div.  461). 

Jftreehold  8.  Where  any  freehold,  copyhold,  or  customaiyhold  property 

^'i^^  to  shall  descend  upon  any  woman  married  after  the  passing  of  tl^ 

married  ^  &8  heiress  Or  co-heiress  of  an  intestate,  the  rents  and  profits 

woman,  rents  of  such  property  shall,  subject  and  without  prejudice  to  the 

^^^be*  trusts  of  any  settlement  affecting  the  same,  belong  to  such 

her  own.  woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same  {e), 

{e^  This  section  does  not  enable  a  married  woman  to  convey  descended 
freeholds  by  an  unacknowledged  deed  {Johnson  v.  Johmouy  36  Ch.  D.  345  ; 
see  Ee  VoaSy  King  v.  Voas,  13  Ch.  D.  604). 

\_8ect,  9  contained  prov^isions  for  set  fling  questions  between  husband 
and  wife.     See  now  sect.  17  of  the  M.  W.  P.  Act,  1882.] 

Harried  10.  A  married  woman  may  effect  a  policy  of  insurance  upon 

effwT^cy     ^®^  ^^^  ^®  ^^  *^®  ^®  ^*  ^®^  husband  for  her  separate  use, 
of  iusonuioe.    ^^^  the  same  and  all  benefit  thereof,  if  expressed  on  the  face 
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of  it  to  be  80  effeotedy  ahall  enure  aooordinely,  and  the  contract  ^  ^  84  Yi«t. 
in  such  policy  shall  be  as  valid  as  if  made  with  an  unmarried  ^'  ^^'  *'  ^^* 
woman. 

A  policy  of  insurance  effected  by  any  married  man  on  his  ^  ^  insur- 
own  life,  and  expressed  upon  the  faoe  of  it  to  be  for  the  benefit  h^^d*f or 
of  his  wife  or  of  his  wife  and  children,  or  any  of  them,  shall  benefit  of  hi« 
enure  and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  ^^e* 
separate  use,  and  of  his  children,  or  any  of  them,  according  to 
the  interest  so  expressed,  and  shall  not,  so  long  as  any  objedt  of 
the  trust  remains,  be  subject  to  the  control  of  the  husband  or  to 
his  creditors,  or  form  part  of  his  estate.     When  the  sum  secured 
by  the  policy  becomes  payable,  or  at  any  time  previously,  a 
trustee  thereof  may  be  appointed  by  the  Uourt  of  Chancery  in 
England  or  in  Ireland  according  as  the  policy  of  insurance  was 
effected  in  England  or  in  Ireland,  or  in  xlngland  by  the  judge 
of  the  county  court  of  the  district,  or  in  Ireland  by  the  chairman 
of  the  civil  bill  court  of  the  division  of  the  county  in  which  the 
insurance  office  is  situated,  and  the  receipt  of  such  trustee  shall 
be  a  good  discharge  to  the  office.    If  it  shall  be  proved  that 
the  policy  was  effected  and  premiums  paid  by  the  husband  with 
intent  to  defraud  his  creditors,  they  shall  be  entitled  to  receive 
out  of  the  sum  secured  an  amount  equal  to  the  premiums  so 
paid(/). 

(/)  Before  this  act  it  was  held  that  a  wife  had  an  insurable  interest  in  Old  law. 
the  life  of  her  husband,  but  that  a  husband  had  not  such  an  interest  in 
the  life  of  his  wife  {Reed  y.  Royal  Exchange  Co,,  Peake's  Add.  Cases,  70). 

As  to  policies  effected  since  1st  January,  1883,  see  the  further  proyisions 
of  sect.  11  of  M.  W.  P.  Act,  1882  {post,  p.  332).  The  following  cases 
haye  been  decided  under  the  aboye  section : 

Where  the  husband  after  the  passing  of  this  act  substituted  for  a  CSases  under 
policy  he  already  had  a  policy  expressed  to  be  for  the  benefit  of  his  wife,  this  section, 
the  latter  policy  was  held  within  this  section  {Holt  y.  Everall,  2  Oh.  Diy. 
266).  On  an  application  under  this  section  to  appoint  trustees  there  is  no 
jurisdiction  to  declare  the  rights  of  the  parties  {Re  Adams ,  23  Ch.  D.  525  ; 
out  see  Be  MeUor,  6  Ch.  D.  127).  A  policy  for  the  benefit  of  wife  and 
children  is  an  executed,  not  an  executory,  trust  (76.)  Where  a  policy 
was  expressed  to  be  for  the  benefit  of  wife  and  children,  it  was  said  that 
the  pohcy  should  be  read  in  connection  with  this  section,  and  should  be 
oondaiied  as  giying  the  wife  a  life  interest,  with  remainder  to  the 
children  {Be  AdamSy  sup,)  It  has  since  been  held  that  under  a  policy  so 
worded  the  wife  and  children  took  as  joint  tenants  (i2e  Seyton,  Seyton  y. 
8aUeHhwa%tey  34  Ch.  D.  511 ;  Be  Davies,  1892,  1  Ch.  90).  Where  the 
trust  in  the  policy  was  for  the  wife  and  children  as  the  husband  should 
appoint,  but  no  appointment  was  made,  the  wife  and  children  took  in 
equal  shares  {Be  Edwards,  41  L.  T.  434).  When  the  husband  became  of 
unsound  mind,  trustees  were  appointed  and  authorized  to  surrender  the 
policy  for  a  fully  paid  one  of  less  amount  {SchuUze  y.  SchuUze,  56  L.  T. 
231).  A  single  trustee  will  not  be  appointed  {lb, ;  Be  Howson,  1885, 
W.  N.  213).  As  to  a  policy  effected  by  a  husband  for  the  benefit  of  his 
wife  who  was  subsequently  conyicted  of  murdering  him,  see  Cleaver  y. 
Mutual  ^MociGrfion  (1892,  1  Q.  B.  147).  As  to  the  title  of  the  petition,  see 
Be  Soutar  (26  Ch.  V.  236). 

[^Sect.  11  contained  promions  as  to  a  married  woman  suing.    See 
note  the  M.  W.  P.  Act,  1882,  s,  1,  sub-s,  (2),  and  note,  p.  326,  post.'] 

s.  y 
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88  ft  84  Yiot. 
0.  98, 1.  18. 

HuBband  not 
to  be  liable 
on  his  "wife's 
contracts 
before 
marriage. 

Old  law. 


Cases  nnder 
this  section. 


12.  A  husband  shall  not,  by  reason  of  any  marriage  which 
shall  take  place  after  this  act  has  come  into  operation,  be  liable 
for  the  debts  of  his  wife  contracted  before  marriage,  but  the 
wife  shall  be  liable  to  be  sued  for,  and  any  proj^rty  belonging 
to  her  for  her  separate  use  shall  be  liable  to  satisfy,  such  debts 
as  if  she  had  continued  unmarried  (g), 

M  According  to  the  old  law  a  husband  was  liable  at  law  for  tlie  debts 
of  his  wife  oon&acted  before  marriage  (2  Bright,  Husband  and  Wife,  2). 
And  in  equity  her  separate  property  was  liable  to  satisfy  suoli  debts 
{Bt'ecoe  ▼.  Kennedy,  1  Bro.  0.  C.  17,  n. ;  Chuhb  v.  Stretchy  9  Eq.  565), 

Hayine  regard  to  sects.  22  amd  13  of  the  M.  W.  P.  Act,  1882,  this  section 
and  the  decisions  thereunder  remain  of  importance  with  respect  to  women 
married  before  the  last-mentioned  act.  Under  this  section  such  a  mar- 
ried woman's  separate  property  was  made  liable  at  law  to  satisfy  debts 
contracted  by  her  before  marriage.  The  section  extends  to  property 
settled  to  her  separate  use  without  power  of  anticipation  (&'an^erY.  Banger  ^ 
11  Eq.  470;  Londxm  Bank  v.  Bogle,  7  Ch.  D.  773;  Re  Hedgdy,  Small  y. 
Iledfjehj,  34  Ch.  D.  379 ;  Ax/ord  v.  Eeid,  22  Q.  B.  Div.  548).  An  order 
under  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  6,  may  be  made 
upon  such  a  married  woman  {Dillon  v.  Cunningham,  L.  E.  8  Ex.  23).  As 
to  her  arrest  in  execution  for  a  debt  contracted  dum  sola,  see  JsagU  y. 
O'Donnell  (I.  B.  7  C.  L.  79).  A  judgment  may  also  be  giyen  against 
a  married  woman  under  B.  S.  0.  Ord.  14,  r.  1,  without  proof  of  the 
existence  of  separate  estate  {Doume  y.  Fletcher,  21  Q.  B.  D.  11).  But  this 
section  does  not  make  her  liable  to  the  bankruptcy  law  (Be  GrisseU,  12 
Ch.  Diy.  484 ;  Ex  p.  Holland,  Re  Heneage,  9  Ch.  307  ;  see  Day  y.  Freunelt 
35  L.  T.  551 ;  R,  y.  Rohinson,  L.  R.  1  0.  C.  80).  Where  a  woman  joined 
with  a  surefy  in  making  a  promissory  note  wnich  feU  due  and  on  which 
judgment  was  recoyered  before  her  marriage,  the  surefy  who  had  paid 
the  full  amount  after  her  marriage  could  not  recoyer  against  the  huslMuid 
{^Conlon  y.  Moore,  I.  E.  9  C.  L.  190).  As  to  the  liabibty  of  the  husband 
m  the  case  of  marriages  from  1874  to  1883,  see  M.  W.  P.  Act,  1874, 
{po6t,  p.  323).  And  in  the  case  of  marriages  after  1882,  see  M.  W.  P.  Act, 
1882,  B.  14  {post,  p.  334). 


Gonmience- 
ment  of  act. 

Act  not  to 
extend  to 
Scotland. 

Short  title. 


\^Sect8,  13  and  14  rendered  a  married  woman  liabk  for  the 
maintenance  of  her  hmband  and  children.  See  now  sects.  20  and 
21  of  the  M.  W.  P.  Act,  1882,  post,  p.  338.] 

15.  This  aot  shall  oome  into  operation  at  the  time  of  the 
passingof  this  act. 

16.  This  act  shall  not  extend  to  Scotland. 

17.  This  aot  may  be  cited  as  the  Married  Women's  Pro- 
perty Act,  1870  (A). 

(A)  This  act  was  intended  to  protect  married  women  in  the  enjoyment 
of  the  rights  of  property,  and  has  not  by  a  side  wind  given  them  politicai 
or  municipal  rights  {R.  v.  Harrald,  L.  K.  7  Q.  B.  361). 
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37  &  38  ViCTOBLfi,  CAP.  50. 

An  Act  to  amend  the  Married  Women^e  Property  Act 
(1870).  [30th  July,  1874.] 

Whereas  it  is  not  just  that  the  property  which  a  wonum  has  87  ft  ssTiet. 
at  the  tiine  of  her  marriage  should  pass  to  her  husband,  and    ^'  ^>  »-  ^' 
that  he  should  not  be  liable  for  her  debts  oontraoted  before 
marriage,  and  the  law  as  to  the  reooveiy  of  suoh  debts  requires 
amendment : 
Be  it  enacted  as  follows : 

1.  So  much  of  the  Married  Women's  Property  Act,  1870,  as  Husband  and 
enacts  that  a  husband  shall  not  be  liable  for  the  debts  of  his  T^^^^l^ 
wife  oontraoted  before  marriage  is  repealed  so  far  as  respects  JorhCT debts 
marriages  which  shall  take  place  after  the  passing  of  this  act,  before 

and  a  nusband  and  wife  married  after  the  passing  of  this  act  mftmage. 
may  be  jointly  sued  for  any  such  debt. 

2.  The  husband  shall,  in  such  action  and  in  any  action  Extent  to 
brought  for  damages  sustained  by  reason  of  any  tort  committed  ^^^J^ST 
by  the  wife  before  marriage  or  by  reason  of  the  breach  of  any 
contract  made  by  the  wife  before  marriage,  be  liable  for  the 

debt  or  damages  respectively  to  the  extent  only  of  the  assets 
hereinafter  speoifLed ;  and  in  addition  to  any  other  plea  or  pleas 
may  plead  that  he  is  not  liable  to  pay  the  debt  or  damages  in 
respect  of  any  such  assets  as  hereinafter  specified ;  or,  confessing 
his  liability  to  some  amount,  that  he  is  not  liable  beyond  what 
he  so  confesses;  and  if  no  such  plea  is  pleaded  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far  as  assets 
are  concerned  (a). 

(a)  The  liabilit7  of  the  husband  under  this  act  ceases  on  the  death  of 
his  wife  (BeU  y.  Stacker,  10  Q.  B.  D.  129).  An  Englishman  marrying  a 
natiye  oi  Jersey,  where  a  husband  is  hable  for  his  wife's  antenuptial 
debts,  is  protected  in  England  by  this  act  (De  Qreuchy  y.  WillSy  4  0.  F.  D. 
363).  Notwithstanding  this  act  a  husband  is,  imder  sect.  78  of  the  Oom- 
panies  Act,  1862,  liable  as  a  contributory  in  his  own  right  on  shares 
registered  in  the  name  of  his  wife,  though  acquired  by  her  before  her 
marriage  {Exp,  Hatcher,  12  Oh.  D.  284).  »ee  the  cases  collected,  Buckley, 
78,  6th  ed. 

Under  this  section  it  is  sufficient  to  allege  in  the  statement  of  claim  that 
the  husband  is  liable  for  the  debts,  without  alleging  that  he  has  receiyed 
assets  from  his  wife  {Matthewa  y.  WhiUle,  13  Ch.  D.  811). 

3.  If  it  is  not  found  in  such  action  that  the  husband  is  liable  if  husband 
in  respect  of  any  such  assets,  he  shall  have  judgment  for  his  ^^^^J  v**®** 
costs  of  defence,  whatever  the  result  of  the  action  may  be  against  j^^nnent  to 
the  wife  (5).  oosto. 

(h)  Creditors  were  allowed  to  add  to  their  debt  and  recover  against  the 
wife  costs  which  they  had  to  pay  to  the  husband  under  this  section 
{Lmdan  Bank  v.  Bogle,  7  Ch.  D.  773). 

y2 
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87  ft  88  Vict.       4.  Wteii  a  husband  and  wife  are  sued  jointly,  if  by  oonf ea- 
c.  50, 1. 4.    ^^^  ^j.  otherwise  it  appears  that  the  husband  is  liable  for  the 
Joint  and        debt  or  damages  reoovered,  or  an^  part  thereof,  the  judgment 
separate  to  the  extent  of  the  amount  for  which  the  husband  is  liable  shall 

aMSarhuB-  ^  ^  i^^*  judgment  against  the  husband  and  wife,  and  as  to  the 
band  and  wife  residue,  if  any,  of  such  debt  or  damages,  the  judgment  shall  be 
for  debt.         ^  separate  judgment  against  the  wife. 

Assets  for  6.  The  assets  in  respect  of  and  to  the  extent  of  which  the 

bwid^liable'      husbaud  shall  in  anv  such  action  be  liable  are  as  follows : 

(1.)  The  value  of  the  personal  estate  in  possession  of  the  wife 

which  shall  have  vested  in  the  husband : 
(2.)  The  value  of  the  ohoses  in  action  of  the  wife  which  the 
husband  shall  have  reduced  into  possession,  or  which 
with  reasonable  diligence  he  might  have  reduced  into 
possession: 
(3.)  The  value  of  the  chattels  real  of  the  wife  which  shall 

have  vested  in  the  husband  and  wife  : 
(4.)  The  value  of  the  rents  and  profits  of  the  real  estate  of 
the  wife  which  the  husband  shall  have  received,  or 
with  reasonable  diligence  might  have  received : 
(5.)  The  value  of  the  husband's  estate  or  interest  in  any  pro« 
perty  real  or  personal,  which  the  wife  in  contemplation 
of  her  marriage  with  him  shall  have  transferred  to  him 
or  to  any  other  person : 
(6.)  The  value  of  any  property,  real  or  personal,  which  the 
wife  in  contemplation  of  her  marriage  with  the  hus- 
band shall  with  his  consent  have  transferred  to  any 
person  with  the  view  of  defeating  or  delaying  her 
existing  creditors : 
Provided  that  when  the  husband  after  marriage  pays  any 
debt  of  his  wife  or  has  a  judgment  bond  fide  recovered  against 
him  in  any  such  action  as  is  in  this  act  mentioned,  then  to  the 
extent  of  such  payment  or  judgment  the  husband  shall  not  in 
any  subsequent  action  be  liable. 
Extent  of  act.      6.  This  act  shall  not  extend  to  Scotland. 
Short  title.  7.  This  act  may  be  cited  as  the  Married  Women's  Property 

Act  (1870)  Amendment  Act,  1874. 


J 
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45  &  46  VicrroRUB,  cap.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relatinff  to  the 
Property  of  Married  Women.   [18th  August,  1882.] 

Whereas  it  is  expedient  to  oonsolidate  and  amend  the  Act  of  45  ft  46^ou 
the  thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three,    ^'  '^^>  '-  ^- 
intituled  the   Married    Women's   Property  Act,    1870,    and 
the  Act  of  the  thirty-seventh  and  thirty-eighth  Victoria,  chapter 
fifty,  intituled  "  An  Act  to  amend  the  Married  Women's  fto- 
perty  Act  (1870)  "  : 

Be  it  enacted  as  follows : 

1.  (1.)  A  married  woman  shall,  in  accordance  with  the  pro-  Married 
visions  of  this  Act,  be  capable  of  acquiring,  holding,  and  dis-  woman  to  be 
posing  by  will  or  otherwise,  of  any  real  or  personal  property  as  J^^g^ 
her  separate  property,  in  the  same  manner  as  if  she  were  a,  feme  property  and 
«ofe,  -without  the  intervention  of  any  trustee  (a).  ^  oontraotiggr 

(2.)  A  married  woman  shall  be  capable  of  entering  into  and  "  ^-'^^  '*  ' 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if 
she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against  her ;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or 
proceeding  shall  be  her  separate  property ;  and  any  damages  or 
costs  recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property,  and  not  other- 
wise (J). 

(3.)  Every  contract  entered  into  by  a  married  woman  shall 
be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to 
and  to  bind  her  separate  property,  unless  the  contrary  be 
shown  (c). 

(4.)  Every  contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property  shall  bind  not  only 
the  separate  property  which  she  is  possessed  of  or  entitled  to  at 
the  date  of  the  contract,  but  also  all  separate  property  which  she 
may  thereafter  acquire  (c). 

(6.)  Every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be 
subject  to  the  baniruptcy  laws  in  the  same  way  as  if  she  were  a 
feme  sole  (d). 

(a)  Sub-sect.  (1)  is  to  be  constraed  along  with  sects.  2  and  6  {Ee  Curw,  Sub-sect.  (I). 
Mansfield  v.  Mansfield,  43  Ch.  Div.  12).  Accordingly,  in  the  case  of  a 
woman  married  before  1883,  sub-sect.  (1)  applies  only  to  propjarty 
acquired  since  1882  {ih ;  sect.  5,  post;  Be  Harris,  2S  Ob.  D.  171).  Simi- 
lany,  it  has  l>een  teld  to  apply  only  to  -what  is  done  by  the  married 
Woman  during  coverture  in  relation  to  property  of  which  she  is  then  pos- 
sessed (Be  FHce,  Stafford  v.  Stafford,  28  Oh.  D.  712).  The  capacity  of  a 
snazriea  woman  is  only  altered  as  between  herself  and  her  husband;  so  in  .    ^ 
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45  ft  46  Viet,   the  caoe  of  a  gift  to  a  husband  and  wife  and  a  third  person,  the  constmo- 
e.  76, 1.  1.     tion  is  not  altered  by  the  act  {Re  Jupp,  Jupp  v.  Buckwdly  39  Ch.  B.  14S  ; 

JRe  March,  Mander  ▼.  Harris,  27  Ch.  jDiv.  166,  170 ;  see  jBe  Dixon,  Byram 

Sub-seot.  (1)^  V.  Tull,  42  Ch.  D.  306)X  Sub-sect.  (1)  does  not  enable  a  married  woman 
N  A  .^A  .  ;  .  .:v  to  make  a  gift  for  a  church  under  43  Gteo.  3,  c.  108,  the  words  of  such. 
*  V    '  ^  ,      statute  ex<£iding  ''woman  covert  without  their  husbands'*  {Re  Smithy 

ClemenU  ▼.  Ward,  35  Ch.  D.  589). 
Wills  and  The  provisions  of  this  act  relating  to  the  wills  of  maixied  women  are 

intestaoj.         sect.  1,  sub-sect.  (1),  sect.  4,  and  see  sect.  23.    Sect.  1,  sub-sect.  (!},  does 
not  enable  a  married  woman  by  a  will  made  during  coverture  to  oispoae 
of  property  acquired  after  coverture  (Re  Price,  Stafford  v.  Stafford,  28  Cli. 
D.  709 ;  see  -Be  Cuno,  Mansfield  v.  Mansfield,  43  Uh.  Div.  12).    As  to  the 
effect  of  this  act  on  a  will  dated  prior  to  its  passing,  see  Re  Bowen,  James 
V.  James  (1892,  2  Ch.  291) ;  and  as  to  the  wills  of  married  women  inde* 
pendently  of  this  act,  and  the  present  form  of  probate  of  wills  of  married 
women,  see  note  to  sect.  8  of  tne  Wills  Act,  post,  p.  405.    As  regards  the 
beneficial  title  to  a  married  woman's  property  after  her  death,  it  has  been 
decided  that,  notwithstanding  this  act,  a  husband  is  entitled  to  recover 
from  his  wife's  executor  separate  personalty  undisposed  of  by  her  {Re 
Lambert,  Stanton  v.  Lambert,  39  Ch.  1).  626),  and  also  non-separate  choses 
in  action  not  reduced  into  possession  during  the  coverture^  {Smart  v. 
Tranter,  43  Ch.  Div.  587).    On  the  death  intestate  of  a  married  woman, 
her  separate  leaseholds  may  be  taken  by  her  husband,  without  taking 
out  administration,  subject,  however,  to  any  contracts  binding  them  {8ur~ 
man  v.  Whart(m,  1891,  1  Q.  B.  491 ;  see  Re  Bellamy,  Elder  v.  Pearson,  25 
Ch.  D.  620).    A  husband  is  still  entitled  to  curtesy  in  real  estate  as  to 
which  his  wife  has  died  intestate  {Hope  v.  Hope,  1892,  2  Ch.  336). 
Sub-sect.  (2).       (J)  As  to  contracts  of  a  married  woman,  see  note  to  sect.  1,  sub-sects.  (3) 

and  (4),  post,  p.  327. 
Married  A  married  woman  may  present  a  petition  under  the  Trustee  Acts,  1850, 

woman  suing.  1852  {Re  Owtvnn,  48  L.  T.  410;  31  W.  R.  374).  She  may  also  consent  to  a 
petition  under  the  S.  E.  Act,  1877  (po«<),  see  Riddelly.  Errington  (26  Ch.  D. 
220).  In  the  latter  case  she  need  not,  if  she  was  married  since  1882,  be 
examined  as  regards  any  property  whenever  acquired  {Ih,) ;  nor,  if  she 
was  married  previously,  as  regards  property  acquired  since  1882  {Re  Harris, 
28  Ch.  D.  171),  She  may  sue  alone  in  respect  of  a  trespass  on  a  house 
which  is  her  separate  property  under  theMT  W.  P.  Act,  1S10  (Weldon  v.  De 
Bathe,  14  Q.  B.  Div.  339 ;  see  Symonds  v.  HalleU,  24  Ch.  Div.  346) ;  or 
in  respect  of  a  tort  committed  before  the  present  aict  {Weldon  v.  Winslow, 
13  Q.  B.  Div.  784 ;  Lowe  v.  Fox,  15  Q.  B.  Div.  667  ;  James  v.  Barraud, 
31  W.  E.  786 ;  Severance  v.  Civil  Service  Association,  48  L.  T.  485).  For 
the  purpose  of  such  an  action  she  became  discovert  within  the  meaning 
of  21  Jac.  1,  c,  16,  s.  7  {ante,  p.  216),  upon  the  commencement  of  the 
present  act  {Lowe  v.  Fox,  sup.  ;  Weldon  v.  Neal,  51  L.  T.  289;  32  W.  B, 
828).  A  married  woman  cannot  act  as  guardian  ad  litem  or  next  friend 
{^Re  Somerset,  Thynne  v.  St.  Maur,  34  Ch.  D.  465).  Damages  for  personal 
injuries  awsirdea  to  a  wife  are  her  separate  property,  notwithstanding 
that  her  husband  was  co-plaintiff  {Beasley  v.  Ronev,  1891,  1  Q.  B.  509). 
A  plaintiff  who  is  a  mamed  woman  should  be  so  aescribed  {Re  Poinons, 
Sutton  V.  Martin,  1891,  W.  N.  139J. 
Married    ^  The  effect  of  sub-sect.  (2)  is  to  allow  a  marzied  woman  to  be  sued  in 

woman  being   respect  of  anything  in  reject  of  which  a  man  could  be  sued,  suhject  to 
sued.  this,  that  her  power  to  contract  is  limited,  and  the  remedy  is  confined  to 

her  separate  estate  {WhittaJcer  v.  Kershaw,  45  Ch.  Div.  329) ;  and  the  fact 
that  she  has  no  separate  estate  except  subject  to  a  restraint  on  anticipa- 
tion does  not  prevent  her  being  sued  {lb. ;  see  BrawMtein  v.  Lewis,  64 
L.  T.  265).  She  may  be  sued  bv  an  executor  to  refund  a  legacy 
{lb.)  She  may  be  sued  by  her  husband  for  money  lent  after  mar- 
riage {BrOUr  v.  BuUer,  16  Q.  B.  Div.  374),  but  not  for  money  lent  before 
f  J ,  marriage  {S.  0,,  14  Q.  B.  D.  831).  I^e  may  be  sued  for  tn^  finiriTnifte^ 
(1  to  V  >/^  ^  ^vvl>.  after  marriage j  either  alone  or  jomily  wltl\  Jj^ftr  hiiftfrpnd  (jS^roJfca  vT 
.  V  kI''^<^  a^  "uivlC   Kattenbwrg,  17  U.  a.  D.  111).    Judgment  may  be  ordered  against  her. 
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under  B.  8.  C.  Ord.  14  {Dowm  v.  Fletcher,  21  Q.  B.  D.  11 ;   Perhs  ▼.   «  A  46yiot. 
Mylrea,  1884,  W.  N.  64),  or  under  E.  8.  0.  Ord.  16,  r.  52,  as  a  third     «»  7g»  ■-  ^- 
party,  and  in  respect  of  a  liabilily  created  before  this  act  (OhuceslershiTe 
Co.  T.  PhUlipps,  12  Q.  B.  B.  633). 

Per  the  law  before  this  act  as  to  judgment  in  common  law  actions  Judgments 
against  married  women,  see  Scott  y.  Morhy  (20  Q.  B.  Diy.  123,  124) ;  and  agamst 
for  the  judgments  in  Chancery  actions  as  r^iurds  her  separate  estate,  see  manied 
McHenry  v.  Davies  (10  Eq.  92) ;  Pxcard  y.  Sine  (5  Ch.  278).    Under  this  ^men- 
section,  a  judgment  against  a  married  woman  is  a  judgment  against  her      i_  ' .  #  / 
personally,  but  is  only  payable  out  of  her  separate  property  {Holthy  y.     "^  ''^'  T*V*^ 
Hodgson,  24  a  B.  Diy.  103 ;  FeUon  y.  EarriBon,  1892,  1  Q.  B.  118)?^  She     T  '^*^"^^  ^  '*-  oj/fr  n^ 
cannot,  howeyer,  be  committed  under  sect.  6  of  the  Debtors  Act,  1869,     /  ^  '    •v^*<»*^i-»4^«7  .,»-*- 
for  default   in  payment  {Scott  y.  Morleyy  sup,;   Draycott  y.  Harriaon,     d^  /^  Lc^  oo^-^.-^t.-vv^ 
17  Q.  B.  B.  147;    see  Johnetone  y.  Brounu,  20  L.  E.  Ir.  443,  where  a    /-jj      n        u. 
mairied  woman  was  committed^.    And  such  a  judgment  is  not  a  "final    ^     /        **/  ^  "'^^/^'-^ 
judgment*'  against  her  on  whicn  bankruptcy  proceeding  can  be  foimded    ^^P  )  ^' '  ^i^^ -',/   .] 
{Ex  p,  Couhon,  20  Q.  B.  B.  251).    The  proper  form  of  judgment  against     {/  ^  '  u       .    ^    .    -^ 
a  married  woman  was  settled  by  the  Court  of  Appeal  m  Scott  y.  Morley  ^  -  * 

i20  Q.  B.  Biy.  120).  It  directs  that  the  sum  recoyered  be  payable  out  of 
ler  separate  property,  and  not  otherwise ;  and  that  execution  be  limited 
to  her  separate  property  not  subject  to  restriction  against  anticipation, 
unless  by  reason  of  sect.  19  the  property  is  liable  to  execution  notwith- 
standing such  restriction  (See  Buraul  y.  Tantier,  13  Q.  B.  B.  691 ;  Downe 
y.  Fiddler,  21  Q.  B.  B.  11 ;  Nichols  y.  Morgan,  16  L.  E.  Ir.  409 ;  Brown 
y.  Morgan,  12  L.  E.  Ir.  122).  On  a  judgment  in  this  form,  a  garnishee 
order  may  be  obtained  under  E.  8.  C.  Ora.  45,  r.  1  {Holthy  y.  Hodgson, 
24  Q.  B.  Diy.  103) ;  and  an  order  to  set  off  costs  may  be  made  imder 
Ord.  65,  r.  27,  sub-sect.  21  {Pelion  y.  Harrison,  1892,  1  Q.  B.  118).  A 
writ  of  sequestration  in  a  diyorce  action  is  not  limited  in  its  terms,  but 
wiU  not  aSect  property  subject  to  a  restraint  until  after  decree  absolute 
{Hyde  v.  Hyde,  13  P.  USy.  173). 

A  creditor's  right  of  attaching  property  which  has  once  become  bound 
by  a  married  woman's  contract  does  not  cease  because  it  is  no  longer 
separate  property  by  reason  of  the  husband's  death  {Pelton  y.  Harrison, 

1891,  2  Q.  B.  426).  But  the  remoyal  by  such  death  of  a  restraint  on 
anticipation  does  not  make  the  property  liable  {Tb,  422).  Where  an  action 
was  brought  on  a  married  woman's  coyenant,  and  the  defendant  paid 
money  into  court  on  the  condition  of  her  being  allowed  to  defend,  the 

successful  plaintiff  was  held  in  any  eyent  entitled  to  the  money  {Bird  y. 

Barstow,  1892,  1  Q.  B.  94). 
Orders  haye  been  enforced  against  separate  property  by  an  inquiry  and 

a  receiyer  {Be  Peace  and  Waller,  24  Ch.  Biy.  405 ;  Perks  y.  Mylrea,  1884, 

W.  N.  64). 
Costs  ordered  to  be  paid  by  a  married  woman  can  be  recoyered  out  of  Costs. 

any  unrestrained  separate  property  to  which  she  is  entitled  at  the  date  of 

the  order  for  payment  {Cox  y.  Bennett,  1891,  1  Ch.  617).    As  to  actions 

before  this  act,  see  i^e  GlanvHl,  Ellis  y.  Johnson  (31  Uh.  Biy.  532).    A 

married  woman  need  not  giye  security  for  costs  {Threlfall  y.  Wilson,  8 

P.  B.  18 ;  Severance  y.  Civil  Service  Association,  48  L.  T.  485),  eyen  if  she 

has  no  separate  estate  {Be  Isaac,  Jacob  y.  Isaac,  30  Ch.  Biy.  418 ;  see  Be 

Bobinson,  Pindar  y.  Bobinson,  1885,  W.  N.  147),  except  in  the  case  of  an 

appeaiiWhittaker  y.  Kershaw,  44  Ch.  Biy.  296 ;    Wetdhen  y.  Scattergood, 

1887,  W.  N.  69).    But  if  she  sues  by  a  next  friend,  the  next  friend  may 

be  ordered  to  giye  security  {Be  Thompson,  Stevens  y.  Thompson,  38  Ch. 

Dry.  317).    If  an  undertakmg  as  to  damages  is  required,  her  sole  imder- 

taking  must  be  accepted  (Be  Prynne,  53  L.  T.  465).    Such  an  tmdertaking 

by  a  wife  can  be  eniorcea  by  her  husband  {Hwnl  y.  HutU,  54  L.  J.  Ch. 
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{e)  As  to  the  power  of  a  married  woman,  independently  of  this  act,  ^^J"^*®*  (^) 
to  aeal  by  way  of  contract  with  her  non-separate   real   estate,  and  *»<*  (*)• 
with  her  separate  estate,  real  and   personal,  see  a/rOe,  pp.  293,  297.  Contracts. 
As  to  the  meaning  of  the  word  "contract"  in  the  M.  W.  P*  Act,  1882, 
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46ft46yiot.   see  sect.  24  (post,  p.  338).    Sub-seote.  2,  3  and  4,  do  not  ap0y  to  a 
0.  75,  ■.  1.     contract  made  before  1883  {Conolan  v.  Leyland,  27  Cb.  D.  632  ;  Tumbull 

V.  Formany  16  Q.  B.  Div.  234 ;  Roper  ▼.  Doncaster,  39  Ob.  D.  482 ;  contra^ 

Contracts.  Buraill  v.  Tanner,  13  Q.  B.  D.  691).  Tbe  words  of  sub-sect.  (2)  do  not 
mean  tbat  a  married  woman  is  to  be  capable  by  contract  of  rendering 
berself  liable  personally,  but  only  in  respect  of  ber  separate  property 
(DraycoU  v.  Harrison,  17  a  B.  D.  153 ;  but  see  PeUon  ▼.  Harrison^ 
1892,  1  Q.  B.  118).  In  order  to  bind  ber  separate  property  by  contract,  a 
married  woman  must  bave  some  free  SOT>arate  property  at  the  date  of  ttie 
contract,  otherwise  she  cannot  contract  (Palliser  v.  Qumey,  19  Q.  B.  Div. 
621 ;  Braunatein  ▼.  Leiois,  64  L.  T.  265  ;  Be  Shakespear,  DeaMn  v.  Lakin^ 
30  Ch.  D.  169 ;  Stogdon  v.  Lee,  1891,  1  a  B.  661).  The  onus  is  on  the 
person  suing  on  the  contract  to  prove  that  she  had  separate  property  at 
that  date  (Palliser  v.  Qumey,  sup,)  And  the  statement  of  claim  should 
contain  an  allegation  to  that  effect  {Tetley  v.  Qrimh,  67  L.  T.  673). 

The  test  of  liability  is  whether  at  the  date  of  the  contract  the  married 
woman  had  separate  property  with  respect  to  which  she  could  reason- 
ably be  deemed  to  have  contracted  {Leak  v.  Drijffield,  24  Q.  B.  D.  101  ; 
see  Bonner  v.  Lym,  38  W.  E.  641 ;  EvereU  v.  Paxton,  65  L.  T.  383).  It  has 
been  held  not  sufficient  that  she  was  then  possessed  of  clothes  {Ih,),  or  of 
inalienable  property  {Harrison  v.  Harrison,  13  P.  Div.  180),  in  which  last 
case  it  was  said  uiat  tiie  inalienability  of  the  property  showed  **tbo 
contrary  "  within  sub-sect.  3  (See  DraycoU  v.  Harrison,  17  Q.  B.  D.  147  ; 
Mylea  v.  Burton,  14  L.  E.  Ir.  259).  As  to  property  over  which  a  married 
woman  has  an  unexercised  power  of  appointment,  see  Ex  p.  Gilchrist,  Re 
Armstrong  (17  Q.  B.  Div.  521) ;  Eoper  v.  Donmster  (39  Ch.  D.  482). 

Separate  property  of  a  married  woman  having  once  become  bound  by 
her  contract  during  coverture  is  not  freed  by  ceasing  to  be  **  separate  "  on 
her  husband's  deatti  {Pelton  v.  Harrison,  1891,  2  Q.  B.  426).  And  where 
the  separate  property  is  subject  to  a  restraint  on  anticipation  it  is  not 
brougnt  withm  sub-sect.  (4;  by  reason  of  the  subsequent  death  of  the 
husband  {Beckett  v.  Tasker,  19  Q.  B.  D.  7;  Pelton  v.  Harrison,  1891,  2 
Q.  B.  422).  The  property  referred  to  in  this  sub-section  m\ist  be  ac<^uired 
during  coverture  (lb,);  but  it  is  sufficient  if  it  be  acquired  during  a 
second  coverture  {Jay  v.  Bohinson,  26  Q.  B.  Div.  467).  A  married  woman 
can  under  this  section  enter  into  a  joint  contract,  and  if  judgment  be 
obtained  against  her  joint  contractor  she  cannot  afterwards  be  sued 
{Hoare  v.  Nihlett,  1891,  1  Q.  B.  781}. 

As  regards  her  husband  the  rule  before  the  act  was  that  a  married 
womam  could  during  coverture  contract  with  him  so  as  to  bind  her 
separate  estate  ( VansiUart  v.  Vansittart,  4  K.  &  J.  70) ;  and  this  has  not 
been  altered  by  the  act  {Butler  v.  Butler,  16  Q.  B.  Div.  374). 
Sub-Beet.  (5).  (^)  As  to  the  meaning  of  trading  separately,  see  note  to  sect.  1  of  the 
Bankruptcy.  M.  W.  P.  Act,  1870  {ante,  p.  318).  A  married  woman  with  separate  pro- 
perty, not  trading  separate  from  her  husband,  is  not  subject  to  the 
baiiKruptcy  laws  {Exp,  Coulson,  20  Q.  B.  D.  249).  **  Separate  property  " 
in  this  sub-section  includes  a  life  estate  under  a  settlement  where  there  is 
no  restraint  on  anticipation  {Ex  p,  Boyd,  21  Q.  B.  Div.  264);  but  not 
proper^  over  which  she  has  an  unexercised  general  power  of  appoint- 
ment (^xj?.  Gilchrist,  17  Q.  B.  Div.  621);  and  she  cannot  be  compelled  to 
exercise  such  a  power  for  the  benefit  of  creditors  {lb,) 

Property  of         2.  Every  woman  who  marries  after  the  oommenoement  of  this 
a  woman        ^^^  gj^gji  \yQ  entitled  to  have  and  to  hold  as  her  separate  property 
the  act  to  be    ^^^  ^  dispose  of  in  manner  aforesaid  all  real  and  personal  pro- 
held  by  her  as  perty  which  shall  belong  to  her  at  the  time  of  marriage,  or 
9.  feme  sole,      gf^jj  -^  acquired  by  or  devolve  upon  her  after  marriage,  in- 
cluding any  wages,  earnings,  money,  and  property  gained  or 
acquired  by  her  in  any  employment,  trade,  or  occupation,  in 
wmch  she  is  engaged,  or  which  she  carries  on  separately  from 
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her  husband,  or  by  the  exerdfle  of  any  literary,  artifitio,  or  *•  *  4«  Yiet, 
sdentifio  akiU  {e).  ^'  ^'^^  *'  ^' 

{e)  The  effect  of  this  section  is  to  add  the  incident  of  separate  use  to  the 
interest  of  the  married  woman  in  any  property  which  belongs  to  her  at 
the  time  of  marriage  {Re  Onslow^  Plowden  y.  Qayfwdy  39  Ch.  D.  622).  It 
also  renders  separate  examination  unnecessary  {Ridddl  v.  Errington,  26 
Gh.  D.  220).  This  section  extends  to  the  enlarging  by  a  married  woman 
after  ber  maniaee  of  a  base  fee  which  had  been  disposed  of  by  her  to  a 
porchaser  before  ner  marriage  {Be  Drummond  and  Davie y  1891, 1  Oh.  524). 

5.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  Loans  by  wife 
by  her  to  her  husband  for  the  purpose  of  any  trade  or  business  ^  husband. 
carried  on  by  him,  or  otherwise,  shall  be  treated  as  assets  of  her 
husband's  estate  in  ease  of  his  bankruptcy,  under  reservation  of 

the  wife's  claim  to  a  dividend  as  a  creditor  for  the  amount  or 
value  of  such  money  or  other  estate  after,  but  not  before,  all 
claims  of  the  other  creditors  of  the  husband  for  valuable  con- 
sideration in  money  or  money's  worth  have  been  satisfied  (/). 

(/)  The  onus  is  on  the  wife  to  prove  that  money  lent  to  the  husband 
was  not  lent  for  the  pur}>ose  of  his  trade  {Be  Genese,  16  Q.  B.  D.  700). 
She  may  prove  in  competition  with  creditors  for  money  lent  to  a  partner- 
ship of  wnich  her  husband  is  a  member  {Be  Tuff,  19  Q.  B.  B.  88) ;  or  for 
money  lent  to  the  husband  for  private  purposes  {Be  Tideswell,  35  W.  E. 
666 ;  see,  however,  Alexiander  v.  Bamhill,  21  L.  K.  Ir.  511).  Property 
mortgaged  by  a  wife  to  secure  a  debt  owing  by  her  husband  to  a  third 
party,  and  subsequently  applied  in  discharge  of  it,  is  not  lent  or  entrusted 
to  hmi  within  this  section  ( Alexander  v.  Barnhill,  $up,)  Where  a  husband 
who  had  borrowed  his  wife's  separate  estate  for  the  purposes  of  his  busi- 
ness, died  insolvent,  having  appointed  his  wife  executrix,  she  could  retain 
the  debt  {Be  May,  Grawfwd  v.  ilfay,  45  Ch.  D.  499). 

As  to  bow  far  the  act  is  retrospective,  see  i2e  Home  (54  L.  T.  301).  As 
to  the  rights  of  a  husband  lending  money  to  a  wife  for  ber  business,  see 
5m«w  v.  BMer  (14  a  B.  D.  831 ;  16  a  B.  B.  374). 

4.  The  execution  of  a  general  power    by  will  by  a    mar-  Execration  of 
ried  woman  shall  have  the  effect  of   making  the   property  |^°^ 
appointed  liable  for    her  debts  and    other  liabilities  in  the 
same  manner  as  her  separate  estate  is  made  liable  under  this 
act(i7). 

(jr)  See  in  connection  with  this  section,  the  note  to  3  &  4  Will.  4,  c.  104, 
j(HM*,  and  Boper  v.  Doncaater  (39  Oh.  D.  482) ;  Ex  p.  Oilchrut,  Be  Arm- 
Btrtmg  (17  Q.  B.  D.  521). 

6.  Every  woman  married  before  the  commencement  of  this  Proper^ 
act  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  ^"^^^^^ 
manner  aforesaid  as  her  separate  property  all  real  and  personal  y^^n  ^  ^ 
property,  her  title  to  which,  whether  vested  or  contingent,  and  married 
whether  in  possession,  reversion,  or  remainder,  shall  6U)crue  after  J^^^® 
the  commencement  of  this  act,  induding  any  wa^es,  earnings,  held  by  her  as 
money,  and  property  so  gained  or  acquired  by  her  as  afore-  tifeme  $oie. 
said  (A). 

(A)  The  words  *'her  title"  mean  the  title  which  first  accrued  to  her, 
whether  vested,  contingent,  in  possession,  in  remainder,  or  in  reversion 
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45  k  46  Viet.  {Iteid  v.  RM,  31  Ch,  Div.  411 ;  Be  Tucker,  Emmanud  ▼.  ParJUt,  62  L.  T. 
0-  7&»  •'  g.     923 ;  33  W.  R.  932 ;  i?c  Adames,  63  L.  T.  198 ;  33  W.  E.  834 ;  Be  Hohwn, 

Webster  v.  Bickards,  65  L.  J.  Ch.  300 ;  34  W.  R.  195 ;  Be  Tench,  Ex  p. 

McCormack,  16  L.  R.  Ir.  406).  Where,  accordingly,  the  title  in  reversion 
accrued  before  the  act,  but  the  property  fell  into  possession  after  the  act, 
the  section  did  not  apply  {Beid  v.  Beid,  «up.) 

A  mere  ^pes  BuccesaionU  claimed  hy  A.  as  one  of  a  possible  class  of  next 
of  kin,  is  not  a  contingent  title  witiun  this  section  {ae  Parsons,  Stockley  y. 
Parsons,  46  Ch.  D.  61 ;  contra  Be  BeauprS,  21  L.  R.  Ir.  397V  As  to  how 
far  this  section  affects  settlements,  see  sect.  19  (post,  p.  337|. 

This  section  applies  to  money  recovered  by  the  veraict  of  a  jury,  even 
in  an  action  in  which  the  husband  is  co-plamtiff  {BeasleyY*  Boney,  1891, 
1  a  B.  609). 

As  to  the  ]^wer  of  a  woman  married  before  this  act  over  separate 
property  acquired  before  this  act,  see  ante,  p.  297. 

As  to  stock,  6.  All  deposits  in  any  post-office  or  other  savings-bank,  or  in 
a  ma^ed"°^  any  other  bank,  all  annuities  granted  by  the  Commissioners  for 
woman  is  the  Eeduction  of  the  National  Debt  or  by  any  other  person, 
entitled.  and  all  sums  forming  part  of  the  public  stocks  or  funds,  or  of 

any  other  stocks  or  funds  transferable  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  of  any 
other  bank,  which  at  the  commencement  of  this  act  are  standing 
in  the  sole  name  of  a  married  woman,  and  aU  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in  any  cor- 
poration, company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  this 
Act  are  standing  in  her  name,  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  the  separate  property  of  such 
married  woman ;  and  the  fact  that  any  such  deposit,  annuity, 
sum  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  or  of  any  other  bank,  share, 
stock,  debenture,  debenture  stock,  or  other  interest  as  aforesaid,  is 
standing  in  the  sole  name  of  a  married  woman,  shall  be  sufficient 
primd facie  evidence  that  she  is  beneficially  entitled  thereto  for  her 
separate  use,  so  as  to  authorize  and  empower  her  to  receive  or 
transfer  the  same,  and  to  receive  the  dividends,  interest,  and 
profits  thereof,  without  the  concurrence  of  her  husband,  and  to 
indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Eeduction  of  the  National  Debt,  the  Governor  and  Company  of 
the  Bank  of  England,  the  Governor  and  Company  of  the  Bank 
of  Ireland,  and  all  directors,  managers,  and  trustees  of  every 
such  bank,  corporation,  company,  public  body,  or  society  as 
aforesaid,  in  respect  thereof  (i). 

(i)  As  to  the  probate  of  the  will  of  a  married  woman  having  money 
standing  in  her  name  in  the  savings  bank,  see  Harding  v.  Sutton  (69  L.  T. 
839).  As  to  investments  held  by  a  married  woman  as  trustee,  see  sect.  18 
(jpoa<,p.  336). 


As  to  stock, 
&c.,  to  be 
transferred, 
&c.,  to  a 
married 
woman. 


7.  All  sums  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  in  the  books  of  tiie  Bank 
of  England  or  of  any  other  bank,  and  all  such  deposits  and 
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annuities  respectively  as  are  mentioned  in  the  last  preceding  4ft4  46Tiet. 
section,  and  all  shares,  stock,  debentures,  debenture  stock,  and  ^'  ^^^  *'  ^' 
other  interests  of  or  in  any  such  corporation,  company,  public 
body,  or  society  as  aforesaid,  which  after  the  commencement  of 
this  act  shall  be  allotted  to  or  placed,  registered,  or  transferred 
in  or  into  or  made  to  stand  in  the  sole  name  of  cmy  mcurried 
woman  shall  be  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  her  separate  property,  in  respect  of  which  so  far  as  any 
liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  docu- 
ment whereby  her  title  to  the  same  is  created  or  certified,  or  in 
the  books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

Provided  always,  that  nothing  in  this  act  shall  require  or 
authorize  any  corporation  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock  therein  to 
which  any  liability  may  be  incident,  contrary  to  the  provisions 
of  any  act  of  parliament,  charter,  bye-law,  articles  of  associa- 
tion, or  deed  of  settlement  regulating  such  corporation  or 
company. 

8.  All  the  provisions  hereinbefore  contained  as  to  deposits  in  Investmeiits 
any  post-office  or  other  savings-bank,  or  in  any  other  bank,  in  joint  names 
annuities  granted  by  the  Commissioners  for  the  Reduction  of  wom^and 
the  National  Debt  or  by  any  other  person,  sums  forming  part  others. 

of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Bank  of  England  or  of  any 
other  bank,  shares,  stock,  debentures,  debenture  stock,  or  other 
interests  of  or  in  any  such  corporation,  company,  public  body, 
or  society  as  aforesaid  respectively,  which  at  the  commencement 
of  this  act  shall  be  standing  in  the  sole  name  of  a  married 
woman,  or  which,  after  that  time,  shall  be  allotted  to,  or  placed, 
registered,  or  transferred  to  or  into,  or  made  to  stand  In,  the 
sole  name  of  a  mamed  woman,  shall  respectively  extend  and 
apply,  so  far  as  relates  to  the  estate,  right,  title,  or  interest  of 
the  married  woman,  to  any  of  the  particulars  aforesaid  which, 
at  the  commencement  of  this  act,  or  at  any  time  afterwards, 
shall  be  standing  in,  or  shall  be  allotted  to,  placed,  registered, 
or  transferred  to  or  into,  or  made  to  stand  in,  the  name  of  any 
married  woman  jointiy  with  any  persons  or  person  other  than 
her  husband. 

9.  It  shall  not  be  necessary  for  the  husband  of  any  married  As  to  stock, 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of  any  &c.,  standmg 
such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  ^m^  of^ 
of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds  married 
transferable  as  aforesaid,  or  any  share,  stock,  debenture,  deben-  ^^^^  *^^ 
tore  stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  ^   ®"' 

in  any  such  corporation,  company,  public  body,  or  society  as 
aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be  stand- 
ing in  the  sole  name  of  any  married  woman,  or  in  the  joint 
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45  4  467iot.  names  of  such  married  woman  and  any  other  person  or  persons 
^'  ^^'  *•  ^'    not  being  her  husband. 

Fraudulent  10.  If  anj  investment  in  any  such  deposit  or  annuity  as 
ioveBtmentH  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  in  any 
^huabanZ  other  stocks  or  funds  transferable  as  aforesaid,  or  in  any  share^ 
stock,  debenture,  or  debenture  stock  of  any  corporation,  com- 
pany, or  public  body,  municipal,  commercial,  or  otherwise,  or  in 
any  share,  debenture,  benefit,  right,  or  claim  whatsoever  in,  to, 
or  upon  the  funds  of  any  indusmal,  provident,  friendly,  benefit, 
building,  or  loan  society,  shall  have  been  made  by  a  married 
woman  by  means  of  moneys  of  her  husband,  without  his  con- 
sent, the  court  may,  upon  an  application  under  section  seventeen 
of  this  act,  order  such  investment,  and  the  dividends  thereof,  or 
any  part  thereof,  to  be  transferred  and  paid  respectively  to  the 
husband ;  and  nothing  in  this  act  contained  shall  give  validity 
as  against  creditors  of  the  husband  to  any  gift,  by  a  husband  to 
his  wife,  of  any  property,  which,  after  such  gift  shall  continue 
to  be  in  the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys  of  the 
husband  made  by  or  in  the  name  of  his  wife  in  fraud  of  his 
creditors;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed. 

KonejB  pay-        11.  A  married  woman  ma^  by  virtue  of  the  power  of  making 
able  under       contracts  hereinbefore  contamed  e£Eect  a  policy  upon  her  own 

aunuranoe  not  ^^®  ^^  ^'^  ^®  ^^  ^^^  husband  for  her  separate  use;  and  the  same 
to  form  part    and  all  benefit  thereof  shall  enure  accordingly. 
^  ^^^^  "^  policy  of  assurance  efiEected  by  any  man  on  his  own  life, 

'  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children, 
or  of  his  wife  and  children,  or  anv  of  them,  or  by  any  woman 
on  her  own  Hfe,  and  expressed  to  be  for  the  benefit  of  her  hus- 
band, or  of  her  children,  or  of  her  husband  and  children,  or  any 
of  them,  shall  create  a  trust  in  favour  of  the  objects  therein 
named,  and  the  moneys  payable  under  any  such  policy  shall 
not,  so  long  as  any  object  of  the  trust  remains  unperformed, 
form  part  of  the  estate  of  the  insured,  or  be  subject  to  his  or 
her  deots :  Provided,  that  if  it  shall  be  proved  that  the  policy 
was  effected  and  the  premiums  paid  with  intent  to  defraud  the 
creditors  of  the  insured,  they  shall  be  entitled  to  receive,  out  of 
the  moneys  ijayable  under  the  policy,  a  sum  equal  to  the  pre- 
miums so  paid.  The  insured  may  by  the  poUcy,  or  by  any 
memorandum  under  his  or  her  hand,  appoint  a  trustee  or 
trustees  of  the  moneys  payable  under  the  policy,  and  from  time 
to  time  appoint  a  new  trustee  or  new  trustees  thereof,  and  may 
make  provision  for  the  appointment  of  a  new  trustee  or  new 
trustees  thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appointment  of 
a  trustee,  such  policy,  immediately  on  its  being  effected,  shall 
vest  in  the  insured  and  his  or  her  legal  personal  representatives, 
in  trust  for  the  purposes  aforesaid.    If,  at  the  time  of  the  death 
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of  the  insared,  or  at  any  time  afterwards,  there  shall  be  no  *'  t***^?*' 

trustee,  or  it  shall  be  expedient  to  appoint  a  new  trustee  or  new  _! LJ L 

trustees,  a  trustee  or  trustees  or  a  new  trustee  or  new  trustees 
may  be  appointed  by  any  oourt  having  jurisdiction  under  the 
provisions  of  the  Trustee  Act,  1860,  or  the'aots  amending  and  13  &  u  Viot. 
extending  the  same.  The  receipt  of  a  trustee  or  trustees  duly  ^'  ®^' 
appointed,  or,  in  default  of  any  such  appointment,  or  in  default 
01  notice  to  the  insurance  office,  the  receipt  of  the  legal  personal 
representative  of  the  insured  shall  be  a  discharge  to  me  office 
for  the  sum  secured  by  the  policy,  or  for  the  vfdue  thereof,  in 
whole  or  in  part  {Ic), 

(*)  See  the  note  to  sect.  10  of  the  M.  W.  P.  Act,  1870  (awfe,  p.  321);  Re 
SotUar  (26  Ch.  D.  236). 

Where  a  wife  vas  convicted  of  murdering  her  husband,  neither  she  nor 
anyone  claiming  under  her  could  claim  the  amount  of  a  policy  effected  by 
the  husband  for  her  benefit,  but  there  was  a  resulting  trust  m  favour  of 
the  husband's  estate  {Cleaver  v.  Mutual  Association,  1892,  1  Q.  B.  147). 

12.  iElveiy  woman,  whether  married  before  or  after  this  act,  Remodies 
shall  have  in  her  own  name  against  all  persons  whomsoever,  in-  ®*  nuwried 
duding  her  husband,  the  same  civil  remedies,  and  also  (subject,  pro^^on' 
as  regards  her  husband,  to  the  proviso  hereinafter  contained)  and  security 
the  same  remedies  and  redress  by  way  of  criminal  proceedings,  ^  separate 
for  the  protection  and  security  of  her  own  separate  property,  as  ^^^  ^' 

if  such  property  belonged  to  her  as  a  feme  sole,  but,  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort.  In  any  indictment  or  other  proceeding  under  this 
section,  it  shall  be  sufficient  to  allege  such  property  to  be  her 
property :  and  in  any  proceeding  under  this  section  a  husband 
or  wife  shall  be  competent  to  give  evidence  against  each  other, 
any  statute  or  rule  of  law  to  the  contrary  notwithstanding : 
Provided  always,  that  no  criminal  proceeding  shall  be  taken  by 
any  wife  against  her  husband  by  virtue  of  tnis  act  while  they 
are  living  together,  as  to  or  concerning  any  property  claimed  by 
her,  nor  while  they  are  Kving  apart,  as  to  or  concerning  any  act 
done  by  the  husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property  shall  have 
been  wrongfully  taken  by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife  (/). 

(Q  Under  this  section  a  married  woman  can  bring  an  action  for  the 
wrongful  ent^  of  a  house  which  is  her  separate  property  ( Weldon  v.  De 
Bathe,  14  QL  n.  Div.  344).  She  cannot  criminally  prosecute  her  husband 
for  personal  libel  on  herself  {B.  v.  London,  16  Q.  B.  D.  772).  See  also  as 
to  we  proviso  in  the  section.  Lemon  v.  Simmons  (36  W.  B.  350;  57 
L.  J.  Q.  B.  260).  See  further  as  to  actions  by  a  married  woman  the  note 
to  sect.  1,  sub-sect.  (2),  ante,  p.  326. 

13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in  Wife's  ante- 
lespect  and  to  the  extent  of  her  separate  property  for  all  debts  ^^i^^w. 
contracted,  and  all  contracts  entered  into  or  wrongs  committed 

by  her  before  her  marriage,  including  any  sums  for  which  she 
may  be  liable  as  a  contributory,  either  before  or  after  she  has 
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46  4  46Tiot.  been  placed  on  the  list  of  oontribatorieBy  under  and  by  virtue  of 
0.  75, 1. 18.  j^^  ^J^  relating  to  joint  stook  companies ;  and  she  may  be  sued 
for  any  such  d^t  and  for  any  liability  in  damages  or  otherwise 
under  any  such  contract,  or  in  respect  of  any  such  wrong ;  and 
all  sums  recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her  separate  pro- 
perty;  and,- as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  property 
diall  be  deemed  to  be  primarily  liable  for  all  such  debts,  con- 
tracts, or  wrongs,  and  for  all  damages  or  costs  recovered  in 
respect  thereof :  Provided  always,  that  nothing  in  this  act  shall 
operate  to  increase  or  diminiflh  the  liability  of  any  woman 
married  before  the  commencement  of  this  act  for  any  such  debt, 
contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  pro- 
perty to  which  she  may  become  entitled  by  virtue  of  this  act, 
and  to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  acts  hereby  repealed  or  otherwise,  if  this  act  had 
not  passed  (m). 

(w)  The  words  "  before  the  marriage"  mean  before  the  existing  mar<' 
riage,  including  the  period  of  any  previous  marriage  and  the  interval 
between  the  two  mamages  {Jay  y.  Robinson^  25  Q.  B.  Diy.  472) ;  and  the 
word  **  debt '^  includes  both  common  law  debts  contracted  by  a  woman 
whilst  she  is  a /erne  sole^  and  debts  contracted  under  the  act  in  respect  of 
her  separate  property  {Ih.  p.  474).  A  husband  cannot  under  this  section 
sue  his  wife  in  respect  of  loans  made  by  him  to  her  before  marriage 
{ButJ^  V.  Butler,  14  a  B.  D.  836). 

Hiuhand  to  14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
hL  tS^'b^'  tracted,  and  for  all  contracts  entered  into  and  wrongs  committed 
debts  con-  hy  her,  before  marriage,  including  any  liabilities  to  which  she 
traoted  before  may  be  SO  subject  under  the  acts  relating  to  joint-stock  com- 
JI^^^^J^*^  panies  as  aforesaid,  to  the  extent  of  all  property  whatsoever 
extent.  belonging  to  his  wife  which  he  shall  have  acquired  or  become 

entitled  to  from  or  through  his  wife,  after  deducting  therefrom 
any  payments  made  by  mm,  and  any  sums  for  which  judgment 
may  nave  been  bond  fide  recovered  against  In'm  in  any  proceeding 
at  law,  in  respect  of  any  such  debte,  contracts,  or  wrongs  for  or 
in  respect  of  which  his  wife  was  liable  before  her  marriage  as 
aforesaid ;  but  he  shall  not  be  liable  for  the  same  any  further  or 
otherwise ;  and  any  court  in  which  a  husband  shall  be  sued  for 
any  such  debt  shaJl  have  power  to  direct  any  inquiry  or  pro- 
ceedings which  it  may  think  proper  for  the  purpose  of  ascertain- 
ing the  nature,  amount,  or  value  of  such  property :  Provided 
always,  that  nothing  in  this  act  contained  shall  operate  to 
increase  or  diminish  the  liability  of  any  husband  married  before 
the  commencement  of  this  act  for  or  in  respect  of  any  such  debt 
or  other  liability  of  his  wife  as  aforesaid  (w). 

(n)  The  husband  is  still  liable  for  the  wrongs  committed  by  his  wife 
after  marriage  {Seroka  v.  Kattenhurg,  17  Q.  B.  D.  177).  Judgment  re- 
covered agamst  a  wife,  who  has  no  separate  property,  in  respect  of  an 
antenuptial  debt,  is  no  defence  to  an  action  against  the  husband  for  the 
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aamfrdebt  {Beck  y.  iVsroe,  23  Q.  B.  Biy.  316).    A  husband  married  ainoe  45  4  46  Viet. 
1682  may  be  saed  alone  for  bis  wife's  antenuptial  debts,  whether  she  be    ^*  <f^f  *•  14. 
aliye  or  dead  (76.  p.  321).    If  the  wife  is  sum  alone  she  cannot  require 
her  husband  to  be  joined,  and  if  he  is  sued  alone,  he  cannot  require  her 
to  be  joined  {Ih,) 

Under  the  Statutes  of  Limitation  time  runs  in  favour  of  the  husband 
in  respect  of  an  antenuptial  debt  of  the  wife  from  the  time  of  the  cause 
of  action  arising,  not  from  the  marriage ;  and  no  acknowledgment  or  part 
payment  by  the  wife  after  marriage  iml  alter  the  husband's  liability  \lh. 
p.  322). 

15.  A  husband  and  wife  may  be  jointly  sued  in  re^)6ct  of  Salts  for 
any  such  debt  or  other  liability  (whether  by  contract  or  for  any  ^^5^*^ 
wrong)  contracted  or  incurred  by  the  wife  before  marriage  as  *' 
aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to  establisn  his 

dainiy  either  wholly  or  in  part,  against  both  of  them ;  and  if  in 
any  such  action,  or  in  any  action  Drought  in  respect  of  any  such 
debt  or  liability  a^rainst  the  husband  alone,  it  is  not  found  that 
the  hnshand  is  iX  in  respect  of  any  property  of  the  wife  so 
acquired  by  him  or  to  which  he  shall  have  become  so  entitled  as 
aforesaid,  he  shall  have  judgment  for  his  costs  of  defence,  what- 
ever may  be  the  result  of  the  action  against  the  wife  if  jointly 
sued  with  him ;  and  in  any  such  action  against  husband  and 
wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the  debt 
or  damages  recovereo,  or  any  part  thereof,  the  judgment  to  the 
extent  of  the  amount  for  which  the  husband  is  liable  shall  be  a 
joint  judgment  against  the  husband  personally  and  against  the 
wife  as  to  her  separate  property  (p) ;  and  as  to  the  residue,  if 
any,  of  such  debt  and  damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife  as  to  her  separate  property  only. 

(o)  As  to  this  joint  judgment,  see  Beck  v.  Pierce  (23  Q.  B.  Div.  321). 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  Aot  of  wife 
husband,  which,  if  done  by  the  husbemd  with  respect  to  property  ^^^?^ 

of  the  wife,  would  make  the  husband  liable  to  criminal  proceed-  proceedings, 
ings  by  the  wife  under  this  act,  shall  in  like  manner  be  liable  to 
oriminal  proceedings  by  her  husband  (p). 

( p)  As  to  a  husband  or  wife  giving  evidence,  see  M.  W.  P.  Aot,  1884, 
B.  1  (po«e,  p.  339);  jB.  v.  BHtiUdon  (12  Q.  B.  Div.  266). 

17.  In  any  question  between  husband  and  wife  as  to  the  title  Questions 

to  or  possession  of  property,  either  party,  or  any  such  bank,  ?®*^5[®®5     ,  • 
corporation,  company,  pubUc  body,  or  society  as  aforesaid  in  ^eas ^ 
whose  books  any  stocks,  funds,  or  shares  of  either  party  are  proDer|hr  to 
standing,  may  apply  by  summons  or  otherwise  in  a  summary  »®  redded  in 
way  to  any  jud^e  of  the  High  Court  of  Justice  in  England  or  ^^^^""^ 
in  Ireland,  according  as  such  property  is  in  England  or  Ireland, 
or  (at  the  option  of  the  ap^cant  irrespectively  of  the  value  of; 
the  propei'Ly  in  dispute)  in  England  to  the  ju<^  of  the  county 
ooQit  of  the  distnot,  or  in  Ireland  to  the  chairman  of  the  civil 
bill  oourfc  of  tibe  division  in  which  either  party  resides,  and  th^ 
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**  M*  ^J®**  i^dg6  of  the  High  Court  of  Justice  or  of  the  oounty  oouit,  or 
e.  75, 1. 17.  ^^  chairman  of  the  civil  bill  court  (as  the  case  may  be)  may 
make  such  order  with  respect  to  the  property  in  dispute,  and  as 
to  the  costs  of  and  consequent  on  the  application  as  he  thinks 
fit,  or  may  direct  such  application  to  stand  oyer  from  time  to 
time,  and  any  inquiry  touohins^  the  matters  in  question  to  be 
made  in  such  manner  as  he  diall  think  fit :  Provided  always, 
that  any  order  of  a  jud^  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  to 
appeal  in  the  same  way  as  an  order  made  by  the  same  judge  in 
a  suit  pending  or  on  an  equitable  plaint  in  the  said  court  would 
be;  and  any  order  of  a  county  or  civil  bill  court  under  the 
provisions  of  this  section  shall  be  subject  to  appeal  in  the  same 
way  as  any  other  order  made  by  the  same  court  would  be,  and 
all  proceeding  in  a  county  court  or  civil  bill  court  under  this 
section  in  which,  by  reason  of  the  value  of  the  property  in 
dispute,  such  court  would  not  have  had  jurisdiction  if  this  Act 
or  the  Married  Women's  Property  Act,  1870,  had  not  passed, 
may,  at  the  option  of  the  defendant  or  respondent  to  such  pro- 
ceedings, be  removed  as  of  right  into  the  High  Court  of  Justice 
in  England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari 
or  otherwise  as  may  be  prescribed  by  any  rule  of  such  ffigh 
Court ;  but  any  order  made  or  act  done  in  the  course  of  suob 
proceedings  prior  to  such  removal  shall  be  valid,  unless  order 
shall  be  made  to  the  contrary  by  such  High  Court :  Provided 
also,  that  the  judge  of  the  Hi^h  Court  of  Justice  or  of  the 
county  court,  or  the  chairman  oi  the  civil  bill  court,  if  either 
party  so  require,  may  hear  any  such  application  in  his  private 
room :  Provided  also,  that  any  such  bank,  corporation,  company, 
public  body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any 
such  application  for  the  purposes  of  costs  or  otherwise,  be 
treated  as  a  stakeholder  only  (g). 

(^)  An  application  under  this  section  was  made  by  motion  in  a  divoroe 
action  {Phillips  v.  PhxlUpSy  13  P.  D.  220).  In  such  an  action  the  r^nstrar 
cannot  under  this  section  make  an  order  to  hand  over  property  ( Wood  v. 
Wood^  14  P.  D.  157).  Where  there  is  no  action  the  application  euiould  be 
by  ori^atinff  summons  (See  the  form  Dan.  C.  F.  p.  1011,  and  Table  of 
Titles  m  the  Annual  Practice). 

18.  A  married  woman  who  is  an  executrix  or  administratrix 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of 
any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer  or  join  in  transferring  any  such  annuity  or  deposit  as 
aforesaid,  or  any  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  as  aforesaid,  or  any 
share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right, 
claim,  or  otiber  interest  of  or  in  any  such  corporation,  company, 
public  body,  or  society  in  that  character,  vdwout  her  husband, 
as  if  she  were  dkfeme  sole  (r). 

(r)  When  a  trust  is  being  administered  by  the  court  and  the  trustee  is 
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a manied  womaa,  aha  can  oonvey  land  under  the  direction  of  the  ooortas  40  4  461^ot. 
a  "bare  trofltee  *'  irithin  sect  6  of  the  V.  &  P.  Act,  1874  (pott),  without    o.  75,  •.  18. 

any  acknowledgment  or  the  concurrence  of  her  husbana  {Be  Docwra,  

Docuira  y.  FaUh,  29  Oh.  D.  603).    As  to  the  form  of  order  directing  pay- 
ment to  a  mamed  woman  trustee,  see  Be  Hawkuwcrth  (1887,  W.  N.  113). 

Before  this  act  a  married  woman  could  not  by  contract  bind  herself  to 
conrey  land  deyised  to  her  in  trust  for  sale  (Avery  y.  Ortffin,  6  Eq.  606). 

19.  Nothing  in  this  act  oontaaned  shall  interfere  with  or  affect  Saying  of 
anj  settlement  or  afipreement  for  a  settlement  xnade  or  to  be  made,  ^^Qements 
whether  before  or  aSter  mamagey  respecting  the  property  of  any  and  the  power 
married  woman,  or  shall  interfere  with  or  render  moperatiye  any  Jo  make 
restriction  against  anticipation  (a)  at  present  attached  or  to  lie  nJ|^,"®**^' 
hereafter  attached  to  the  enjoyment  of  any  property  or  income 
by  a  woman  under  any  settlement,  agreement  for  a  settlement, 
inll,  or  other  instroment  (t) ;  but  no  restriction  against  anticipa- 
tion contained  in  any  settlement  or  agreement  for  a  settlement  of 
a  woman's  own  property  to  be  made  or  entered  into  by  herself 
shall  haye  any  yahdity  against  debts  contracted  by  her  before 
maniage,  and  no  settlement  or  agreement  for  a  settlement  shall 
haye  any  greater  force  or  yalicQty  against  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a  settlement 
made  or  entered  into  by  a  man   would   haye    against   his 
creditors  (tf). 

(•)  As  to  the  creation  and  effect  of  a  restriction  against  anticipation, 
see  ante,  p.  296. 

(i)  The  earlier  pcut  of  this  section  applies  to  all  settlements,  whether 
maae  before  or  after  marriage,  not  only  to  what  are  popularly  called 
marriage  settlements  {Be  Armstrong,  Exp.  Boyd,  21  Q.  R  Diy.  271). 

The  words  **  interfere  with  or  afreet'*  mean  "  inyalidate  or  render  in- 
operative" {Be  ArtMirmg,  Ex  p.  Boyd,  21  Q,  B.  Div.  270,  273).  The 
effect  of  the  settlement  is  to  be  determined  as  it  would  have  been  under 
the  old  law.  And  no  one  who  under  that  law  could  have  taken  any 
interest  is  to  be  deprived  of  such  interest  {Be  Onslow,  Flowden  v.  Oayford, 
39  Ch.  D.  625).  Sect.  19  prevents  the  act  from  interfering  with  any 
settlement  which  would  have  bound  the  property  if  the  act  had  not  been 
passed  {Hancock  v.  Hancock,  38  Ch.  Div.  90).  So,  notwithstanding  sect.  5 
(ante,  p.  329),  a  husband's  covenant  in  a  settlement  made  in  1870,  to  settle 
property  coming  to  him  in  right  of  his  wife,  bound  property  bequeathed 
to  her  in  1883  {lb. ;  disapproving  Be  Queade,  63  L.  T.  74 ;  33  W.  R.  816). 
And  a  covenant  by  the  husband  and  wife,  in  a  settlement  prior  to  1882,  to 
settle  property  not  limited  to  the  wife's  separate  use,  bound  property 
acqmredby  her  after  1882  {Be  Stonor,  24  Ch.  D.  195 ;  Be  Whitaker,  Christian 
y.  Whitaker,  34  Ch.  Div.  227).  But  where  a  married  woman  was  entitled 
to  separate  property  under  a  settlement  made  before  the  act,  the  inci- 
dents annexMl  by  the  act  to  separate  property  {e.  g,,  the  liabili^  to  aliena- 
tion on  bankruptcy)  attached  to  it  {Be  Armstrong,  Ex  p.  Boyd,  21  Q.  £• 
Diy.  264).  And  wnere  a  woman,  entitled  under  a  settlement  made  in  1878 
to  a  life  mterest,  with  remainder  (in  default  of  her  testamentary  appoint- 
ment) to  herself  absolutely,  re-married  since  1882,  she  held  aU  her  mterest 
as/eme  sole  {Be  Onslow,  Plowden  v.  Oayford,  39  Ch.  D.  622). 

\u)  The  latter  ]>art  of  the  section  has  no  operation  on  settlements  made 
before  the  act  {BeckeU  v.  Tasker,  19  Q.  B.  D.  12 ;  8mUh  v.  Whitlock,  34 
W.  E.  414;  bb  L.  J.  Q.  B.  286).  The  words  "before  marriage"  mean 
before  her  existing  marriage,  and  include  the  2>eriod  of  a  previous  mar- 
riage and  ^e  interval  be^een  the  two  marriages  {Jay  v.  Bohinso^i,  25 
Q^.  Diy.  472).  The  word  **  debts"  includes  both  common  law  debts 
contracted  by  a  woman  whilst  a  feme  96le,  and  debts  contracted  under  the 
act  in  respect  of  her  separate  property  {Ih.  474). 

8.  2; 
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46  4  46  Yiot. 
0.  75,  I.  80. 

Harried 
woman  to  be 
liable  to  the 
parish  for 
the  mainte- 
nance of  her 
husband. 

31  &  32  Vict, 
e.  122. 


Married 
woman  to  be 
liable  to  the 
parish  for 
the  mainte- 
nance of  her 
children. 


20.  Where  in  England  the  husband  of  any  woman  having 
separate  property  becomes  chargeable  to  any  union  or  parish, 
the  justices  having  jurisdiction  in  such  union  or  parish  may,  in 
petty  sessions  assembled,  upon  application  of  the  guardians  of 
the  poor,  issue  a  summons  against  the  wife,  and  make  and 
enforce  such  order  against  her  for  the  maintenance  of  her 
husband  out  of  such  separate  property  as  by  the  thirty-third 
section  of  the  Poor  Law  Amendment  Act,  186JS,  they  may  now, 
make  and  enforce  against  a  husband  for  the  maintenance  of  hia 
wife  if  she  becomes  chargeable  to  any  union  or  parish.  Whera 
in  Ireland  relief  is  given  under  the  provisions  of  the  acts  relating 
to  the  relief  of  the  destitute  poor  to  the  husband  of  any  woman 
having  separate  property,  the  cost  price  of  such  relief  is  hereby 
declared  to  be  a  loan  from  the  guardians  of  the  union  in  which 
the  same  shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  were  a  fetne  sole  by  the  same  actions  and  pro* 
oeedings  as  money  lent. 

21.  A  married  woman  having  separate  property  shall  be 
subject  to  all  such  liability  for  the  maintenance  of  her  children 
and  grandchildren  as  the  husband  is  now  by  law  subject  to  for 
the  maintenance  of  her  children  and  grandchildren :  Provided 
always,  that  nothing  in  this  act  shall  relieve  her  husband  from 
any  liability  imposed  upon  him  by  law  to  maintain  her  children 
or  grandchildren  {x), 

{x)  See  Feiera  v.  Cowie  (2  Q.  B.  D.  131) ;  Coleman  v.  Birmingham  (6 
Q.  B.  D.  616). 


Repeal  of  22.  The  Married  Women's  Property  Act,   1870,  and  the 

f  gt  ^*  ^'''**  Married  Women's  Property  Act,  1870,  Amendment  Act,  1874, 

37  &  38  V  t    *"^  hereby  repealed :  Provided  that  such  repeal  shall  not  affect 

c  50^  '   any  act  done  or  right  acquired  while  either  of  such  acts  was  in 

force,  or  any  right  or  liability  of  any  husband  or  wife,  married 

before  the  commencement  of  this  act,  to  sue  or  be  sued  imder 

the  provisions  of  the  said  repealed  acts  or  either  of  them,  for  or 

in  respect  of  any  debt,  contract,  wrong,  or  other  matter  or  thing 

whatsoever,  for  or  in  respect  of  which  any  such  right  or  liability 

shall  have  accrued  to  or  against  such  husband  or  wife  before  the 

commencement  of  this  act. 

23.  For  the  purposes  of  this  act  the  legal  personal  repre- 
sentative of  any  married  woman  shall  in  respect  of  her  separate 
estate  have  the  same  rights  and  liabilities  and  be  subject  to  the 
same  jurisdiction  as  she  would  be  if  she  were  living  (y). 

(y)  A  husband  who  takes  separate  property  y^rc  mariti  is  a  ''legal 
personal  representative  "  within  this  section,  and  liable  thereunder  to  3ie 
extent  of  the  property  so  taken  (Surman  v.  Wharton.  1891,  1  Q.  B. 
491). 


Legal  repre- 
sentative of 
married 
woman. 


Interpreta-  24.  The  word  "  contract "  in  this  act  shall  include  the  aooept- 

tion  of  terms,  ^uce  of  any  trust,  or  of  the  office  of  executrix  or  administratrix. 
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and  the  proyisionfl  of  this  act  as  to  liabilities  of  married  women  *5  4  46  Yiot. 
shall  extend  to  all  liabilities  by  reason  of  any  breach  of  trust  or  ^-  "^^^  '•  ^- 
devastavit  committed  by  any  married  woman  being  a  trustee  or 
executrix  or  administratrix  either  before  or  after  her  marriage, 
and  her  husband  shall  not  be  subject  to  such  liabilities  unless  he 
has  acted  or  intermeddled  in  the  trust  or  administration.  The 
word  "  property  "  in  this  act  includes  a  thing  in  action. 

25.  The  date  of  the  commencement  of  this  act  shall  be  the  Ck>mmenoe- 
first  of  January  one  thousand  eight  hundred  and  eighty-three.     ™®°*  °*  *°** 

26.  This  act  shall  not  extend  to  Scotland.  Extent  of  act. 

27.  This  act  may  be  cited  as  the  Married  Women's  Property  Short  title. 
Act,  1882. 


47  &  48  ViCTORiwE,  c.  14. 

An  Act  to  Amend  the  sixteenth  section  of  the  Married 
Women's  Property  Act,  1882.         [23rd  June,  1884.] 


Whereas  by  section  sixteen  of  the  Married  Women's  Property  47  4  48  Viot. 
Act,  lb82,  a  wife  is,  under  the  circumstances  therein  mentioned,        ^•^^- 
declared  to  be  liable  to  criminal  proceedings  by  her  husband, 
and  a  doubt  has  arisen  as  to  whether  the  husoand  is  admissible 
as  a  witness  against  his  wife  in  such  criminal  proceedings,  while 
section  twelve  of  the  same  act  declares  that  in  any  proceeding 
xmder  that  section  a  husband  or  wife  shall  be  competent  to  give 
evidence  against  each  other ;  and  it  is  desirable  that  the  said 
doubt  should  be  removed,  and  the  said  act  otherwise  amended ; 
Be  it  therefore  enacted  as  follows : 

1.  In  any  such  criminal  proceeding  against  a  husband  or  a  Husband  or 
wife  as  is  authorized  by  the  Married  W  omen's  Property  Act,  ^®  ^^eas 
1882,  the  husband  and  wife  respectively  shall  be  competent  and  i^  criminal 
admissible  witnesses,  and,  except  when  defendant,  compellable  proceedings 
to  give  evidence  (a).  ^vLt'.'As, 

(a)  See  Be  BriUledon  (12  Q.  £.  Div.  266). 

2.  This  act  may  be  cited  as  the  Married  Women's  Property  Short  title. 
Act,  1884,  and  this  act,  and  the  Married  Women's  Property 

Act,  1882,  may  be  cited  together  as  the  Married  Women's  Pro- 
peaty  Acts,  1882  and  1884. 
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3  &  4  William  IV.  cap.  105. 

An  Act  far  the  Amendment  of  the  Law  relating  to  Dower. 

[29th  August,  1833.] 
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4  4  WiU.  4,  Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
>.  105,  ■.  1.    tioned,  which  in  their  ordinary  signification  have  a  more  oon- 


Meaningof 
the  wokLs  in 
the  act. 


<( 


Land. 


If 


Number. 


The  objects 
of  this  act. 


Old  law  of 
dower. 


Oat  of  what 
property  a 
woman  is 
entitled  to 
dower. 

Mines. 


Timber. 


fined  or  a  different  meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
such  construction,  be  interpreted  as  follows ;  that  is  to  say,  the 
word  ''land"  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporcEil  or  incorporeal 
(except  such  as  are  not  liable  to  dower),  and  to  any  share 
thereof ;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things  as  well 
as  one  person  or  thing. 

The  principal  objects  of  this  statute  are, 

1st.  To  make  equitable  estates  in  possession  liable  to  dower,  and  to  dis- 
pense with  the  necessity  of  the  actual  seisin  of  the  husband. 

2nd.  To  take  away  the  right  of  dower  out  of  lands  disposed  of  by  the 
husband  in  his  lifetime  or  by  his  will,  and  to  give  partial  charges  created 
by  the  husband  priority  over  the  right  of  dower. 

3rd.  To  enable  the  husband  to  bar  the  right  of  dower  by  a  declaration 
in  a  deed  or  in  a  will.  The  act  does  not  extend  to  widows  married  on  or 
before  the  Ist  of  January,  1834. 

The  old  law  of  dower  gave  to  a  surviving  wife  a  right  to  have  assigned 
to  her  for  her  life  one-third  of  all  the  lands  and  hereditaments  of  which  her 
husband  was  seised  in  law  (that  is,  had  the  legal  property  by  descent, 
there  being  at  the  same  time  no  possession),  or,  in  fact,  for  an  estate  of 
inheritance  in  possession  at  any  time  during  the  marriage,  with  a  few 
exceptions  such  as  common  sans  nombre  and  personal  annuities  (See  tiie 
statement  of  the  old  law  of  dower  in  the  nrst  Eeport  of  the  B.  P. 
Commrs.  16 — 19 ;  Co.  Litt.  32  a ;  Lyster  v.  Mahony^  1  Dm.  &  War.  236). 

The  widow  of  a  man  to  whom  an  estate  was  devised  in  fee,  with  a 
limitation  over  to  the  testator's  heir,  in  case  the  devisee  had  no  children 
or  issue,  was  held  to  be  entitled  to  dower  [Moody  v.  King^  2  Bing.  447 ; 
Smith  V.  SpenceVy  4  W.  R.  729).  She  was  not  entitled  to  dower  out  of  an 
estate  pur  autre  vie  (Low  v.  Burron^  3  P.  W.  262;  Re  Michelle  Moore  v. 
Moore,  1892,  2  Oh.  99).  Dower  is  due  of  mines  wrought  during  cover- 
ture, but  not  of  mines  or  strata  unopened.  If  lands  assigned  for  dower 
contain  an  open  mine,  tenant  in  dower  may  work  it  for  her  own  benefit 
{Stoughton  v.  Leigh,  1  Taunt.  401 ;  Dickin  v.  Hamer,  1  Dr.  &  Sm.  284^. 
And  a  dowress  may  claim  one-third  of  the  income  of  the  proceeos 
arising  from  the  royalties  of  mines  opened  after  her  husband's  decease 
(Dickin  V.  Hamer,  sup,),  or  of  proceeds  of  timber  cut  after  her  husband's 
decease  (Bishop  v.  Bishop,  5  Jur,  931 ;  Dickin  v.  Hamer,  sup,)    Where 
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land  subject  to  dower  was  taken  by  a  railway  company,  the  dowress  had  8  4  4  Will.  4, 
the  yalue  of  her  dower  paid  to  her  oat  of  the  purchase-money  {Be  Hall^    «•  106»  i.  !• 

9  Eq.  179).   In  another  case  one-third  of  the  purchase-money  was  carried  

oyer  to  a  separate  account,  the  dividends  being  payable  to  ti^e  dowress 
for  life  {Harrop  v.  WiUoUy  34  Beay.  166).  See,  further,  as  to  the  property 
out  of  which  a  woman  is  entitled  to  dower,  and  the  requisites  to  dower, 
the  note  to  sect.  2,  post;  Tudor^s  L.  C.  Cony.  68  e<  wg.,  3rd.  ed. 

In  consequence  of  two  maxims  of  the  common  law — ^first,  that  no  right  Barring 
can  be  barred  until  it  accrues ;  and,  secondly,  that  no  right  or  title  to  an  dower, 
estate  of  freehold  can  be  barred  by  a  collateral  satisfaction — it  was  im- 
possible to  bar  a  woman  of  her  dower  by  any  assignment  or  assurance  of 
lands,  either  before  or  during  the  mamage  ( VernorCs  case,  4  Eep.  1 :  Co. 
Litt.  36  b). 

Dower,  howeyer,  might  be  barred  by  a  legal  jointure.    Before  the  Legal 
passing  of  the  Statute  oi  Uses  (27  Hen.  6,  c.  10),  the  greater  part  of  the  jointares. 
lands  in  England  haying  been  conyeyed  to  uses  which  were  not  liable  to 


the  legal  estate  to  the  cestui  mne  tiae,  all  women  then  married  would  haye 
become  dowable  of  lands  held  to  the  use  of  their  husbands,  and  retained 
their  title  to  lands  settled  on  them  in  jointure.  To  preyent  that  injustice, 
it  is  by  the  6th  section  of  the  Statute  of  Uses  decuared,  that  a  woman 
haying  an  estate  in  jointure  with  her  husband  (fiye  species  of  which  are 
enumerated)  shall  not  be  entitled  to  dower ;  and  the  9th  section  reseryes 
to  the  wife  a  right  to  refuse  a  jointure  or  to  claim  her  dower  (See  Wibnot's 
Notes,  184,  &c.)  It  was  decided  that  the  species  of  estates  enumerated 
are  proposed  only  as  examples,  and  the  courts  have  in  construction  ex- 
tended the  operation  of  the  statute  to  other  instances  within  its  principle, 
though  not  within  its  words  (4  Bep.  2  a).  By  the  effect  of  that  statute, 
therefore,  no  widow  can  claim  both  jointure  and  dower.  A  jointure 
within  that  statute  is  defined  to  be  a  competent  livelihood  of  freehold  to 
the  wife  of  lands  and  tenements,  to  take  effect  in  profit  or  possession 
presently  after  the  death  of  the  husband,  for  the  life  of  the  wiie  at  least, 
if  she  herself  be  not  the  cause  of  its  determination  or  forfeiture  (Co.  Litt. 
36  b,  37). 

According  to  Lord  Coke  (Co.  litt.  36  b),  there  are  six  requisites  to  a 
strict  legal  jointure,  yiz.,  Ist.  The  proyision  for  the  wife  must  by  original 
limitation  take  effect  in  possession  or  profit  immediately  after  the  husband's 
death  ( Wood  y.  Shirly,  Cro.  Jac.  488).  2nd.  It  must  be  for  the  term  of 
her  own  life  or  creater  estate  (Dyer,  97  b).  3rd.  It  must  be  made  to 
herself,  and  no  o&er  for  her.  4th.  It  must  be  made  in  satisfaction  of  the 
whoUy  and  not  of  part,  of  her  dower.  5th.  It  must  be  either  expressed  or 
ayerred  to  be  in  satisfaction  of  her  dower  (See  9  Mod.  152 ;  3  Atk.  8 ;  1 
Ves.  sen.  54;  4  Ves.  391).  And  6th.  It  may  be  made  either  before  or 
after  marriage  (4  Bep.  3). 

Jointure  before  marriage  is  a  peremptory  bar  of  dower;  jointure  after 
marriage  she  has  an  option  to  renounce  (1  Swanst.  429,  n.) ;  but  a  feme 
covert  was  held  not  competent  during  the  coyerture  to  elect  between  a 
jointure  made  to  her  after  marriage  and  her  dower  at  common  law  {Frank 
y.  Frank,  3  M.  &  C.  171). 

A  jointure  settled  on  a  wife  by  articles,  to  which  she  was  not  a  party, 
will  not  depriye  her  of  dower  {Buckingham  y.  Drury,  3  Br.  P.  C.  497 ; 
Daly  V.  Lynchy  Ih.  48) ;  but  an  infant  haying  before  her  marriage  a  join- 
ture made  to  her  in  bar  of  dower,  is  thereby  bound  and  barred  by  the 
Stat.  27  Hen.  8,  c.  10  {lb.) 

In  equity,  a  trust  estate,  an  agreement  to  settle  lands  as  a  jointure.  Equitable 
or  a  coyenant  from  tiie  husband  tMit  his  heirs,  executors,  or  administrators  jointures, 
would  pay  an  annuity  to  his  wife,  for  her  life,  in  case  shesuryiyed  him,  in 
full  for  her  jointure  and  in  bar  of  dower,  without  expressing  that  it  should 
be  charged  on  lands,  or,  in  short,  any  proyision,  howeyer  precarious,  and 
whether  secured  out  of  realty  or  personalty,  which  an  adult  before  marria^ 
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accepts  in  lieu  of  dower,  is  a  good  jointure  [BtuMngham  v.  Drury,  6  Br, 
P.  C.  670 ;  4  Br.  0.  C.  606 ;  Wilmot's  Notes,  177 ;  Charles  v.  Andrews, 
9  Mod.  152  ;  Williama  v.  Chitty,  3  Ves.  jun.  546 ;  Tinney  v.  Tinney,  3 
Atk.  8 ;    Carruthere  v.  Carruthers,  4  Br.  C.  C.  500 ;   Estcourt  v.  Estcouri, 

1  Cox,  20 ;  Simpsati  v.  Outteridge,  1  Madd.  R.  613 ;  4  Eep.  2  a,  n.  by 
Thomas ;  Harg.  Co.  Litfc.  36  b,  n.  (5) ;  Sugd.  V.  &  P.  543,  644.  llth  ed. ; 
Dyke  v.  R^dall,  2  D.  M.  &  G.  209).  A  future  contingent  provision, 
accepted  by  an  adult  female  upon  her  marriage  in  lieu  of  dower,  is  in 
equity  a  valid  =bar  to  dower  {Re  Herom,  1  Flan.  &  K.  330 ;  see  Power  v. 
SheiJ,  1  Moll.  312 ;  WilliarM  v.  ChiUy,  3  Ves.  545 ;  Corhet  v.  Corbet,  1 
Sim.  &  St.  612  ;  5  Buss.  254). 

A  wife  had  a  jointure  secured  on  her  husband's  estate  X.  In  1844,  the 
husband  contracted  to  purchase  an  estate  Y.,  and  to  enable  him  to  sell  the 
estate  X.,  the  wife,  in  1845,  released  her  jointure,  and  he  then  covenanted 
to  secure  it  out  of  **  estates  he  should  tiiereafter  acquire."  Before  the 
estate  Y.  had  been  conveyed,  the  husband  contracted  to  sell  it :  it  was 
held,  that  in  equity  the  estate  Y.  was  charged  with  the  jointure  ( Warde  v. 
Warde,  16  Beav.  103 ;   Wellesley  v.  Wellesley,  4  M.  &  0.  654). 

By  a  settlement  made  on  the  marriage  of  an  adult  female,  it  was  de- 
clared that  **  for  providing  a  competent  jointure"  for  the  wife,  the  father 
of  the  husband  had  paid  mm  3,000/.,  and  that  the  husband  had  given  a 
bond  for  the  payment  of  2,000/.  six  months  after  the  marriage,  to  be 
settled  on  trusts  for  the  benefit  of  himself,  his  wife,  and  the  issue  of  the 
marriage  On  a  bill  bv  the  wife  for  dower  out  of  land  subsequently 
acquired  by  the  husband,  it  was  held  that  her  right  was  barred  by  the 
settlement  {Dyke  v;  Bendall,  2  D.  M.  &  G.  209).  Marriage  articles  exe- 
cuted by  a  tenant  in  tail  in  remainder,  whereby  he  agreed  to  execute  a 
legal  post-nuptial  settlement,  to  secure  a  jointure,  were  held  a  bar  in 
equity  to  the  wife's  right  of  dower  {Pennefather  v.  Pennefather,  I.  K.  6 
Eq.  171).  So  in  the  case  of  marriage  articles,  whereby  the  intended 
husband  covenanted  that  in  case  he  should  die  in  the  lifetime  of  his 
intended  wife,  without  issue  by  her,  she  should  be  entitled  to  one-half  of 
what  property,  real  or  personal,  he  should  die  seised  or  possessed  of 
{Hamilton  v.  Jackson^  2  J.  &  Lat.  295). 

It  has  been  said  that  in  order  to  exclude  the  rig;ht  to  dower,  there  must 
be  either  an  express  declaration  or  a  plain  intention  {Hamilton  v.  Jackson, 

2  J.  &  Lat.  299 ;  O'Rorke  v.  CyRorke,  17  L.  B.  Ir.  153).  A  mere  grant  by 
a  marriage  settlement  of  an  annuity  to  the  wife  surviving,  has  been  held 
not  to  bar  dower,  even  out  of  the  lands  charged  with  the  annuity  (Cody  v. 
Cody,  5  L.  B.  Ir.  620"). 

The  word  **  thirds  is  not  confined  to  real  estate,  but  is  a  general  ex- 
pression which  may  signify,  according  to  the  context  and  scope  of  the 
instrument,  the  interest  of  a  widow  in  any  property,  whether  personal  or 
real,  of  her  deceased  husband.  So  a  stipulation  in  a  marriage  settlement, 
that  the  provision  thereby  made  for  the  wife  was  to  be  **  in  lieu  of  dower 
or  thirds,"  was  held,  on  the  husband  d^ng  intestate,  to  bar  the  claim 
of  his  widow  to  a  distributive  share  in  his  personal  estate  ( Thompson  v. 
WattSy  2  J.  &  H.  291 ;  see  Sambourne  v.  Barry,  I.  B.  6  Eq.  28 ;  Ourly  v. 
Ourly,  8  CI.  &  Fin.  743 ;  Re  Burgess,  11  Ir.  Ch.  B.  N.  S.  164 ;  Colldon  v. 
Garth,  6  Sim.  19). 

As  to  the  law  of  jointures,  see  1  Bop.  on  Husband  and  Wife,  by  Bright, 
c.  10 ;  Cruise's  Dig.  tit.  7 ;  Bac.  Abr.  Dower  and  Jointure  (G.) ;  GUb. 
on  Uses,  by  Sugd.  p.  321,  &c. 

As  to  how  far  attendant  terms  could  have  been  used  to  bar  a  right  to 
dower,  see  Mole  v.  Smith,  Ja<5.  B.  496 ;  Radnor  v.  Vandebendy,  Show.  P. 
C.  69 ;  Pr.  Ch.  65 ;  Swannock  v.  Lifford,  2  Atk.  208 ;  Ambl.  6  ;  Co.  Litt. 
208  a,  n. ;  Willoughby  v.  Willoughby,  1  T.  B.  763 ;  Maundrell  v.  Maun- 
drell,  10  Ves.  246;  Wynn  v.  Williams,  6  Ves.  130;  Butl.  Co.  Litt. 
290  b,  n.  1.  s.  13 ;  Re  Sleeman,  4  Ir.  Ch.  B.  568 ;  8  &  9  Vict.  c.  112,  post; 
Corry  v.  Cremome,  12  Ir.  Ch.  B.  136;  Anderson  v.  Pignet,  8  Oh.  180, 
post. 

As  to  the  form  of  limitation  to  uses  to  bar  dower,  see  Gilb.  on  Uses,  by 
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Sogd.  321-^26,  n. ;  Fearne,  347,  n.  by  Butl.  7th  ed,;  2  Dav.  Oohy.  510;  8  4  4  WIU.  4, 
3  Dav.  Conv.  249,  n.  (o) ;  Collard  v.  Roe  (4  De  G.  &  J.  525).    A  limitation    c  105,  •.  1.. 

to  the  old  uses  to  bar  dower  will  not  depnve  of  her  dower  a  woman  married  '. — 

since  the  passing  of  the  act  {Fry  v.  Noble,  7  D.  M.  &  G.  687). 

Under  13  £dw.  1,  c.  34,  a  woman  forfeits  her  dower  by  adultery,  even  Forfeitiire  of 
thoTigh  brought  about  by  her  husband's  cruelty  (Hetherington  v.  Oraham,  dower  by 
6  Bing.  139 ;   Woodward  v.  Dowse,  10  C.  B.  KT.  S.  722  ;  Bostock  v.  Smith,  adultery. 
34  Beav.  57).    Under  the  old  law  a  diyorce  d  vinculo  matrimonii  was  a  bar 
to  dower  [Frampton  v.  Stephens,  21  Ch.  D.  164),  and  so  now  is  a  decree  for 
dissolution  of  marriage  (/6.)    But  divorce  of  a  wife  a  men'ad  et  thpro  by 
the  Ecclesiastical  Court,  before  20  &  21  Vict.  c.  85,  for  adultery,  did.  not ' 
preclude  her  from  obtaining  her  distributive  share  in  the  personal  estate 
of  her  intestate  husband  {Rol/e  y.  Ferry,  11  W.  R.  357). 

Dower  was  extinguished  hy  a  deed  duly  acknowledged  by  the  wife,  Barbyao- 
even  where  her  name  was  not  inserted  as  a  co-grantor  {Dent  v.  Clayton,  knowledged 
12  W.  E.  903).  d^. 

The  usual  remedy  for  the  recovery  of  dower  is  by  action  in  the  Chancery  Kemedies  for 
Division.    For  instances  of  such  actions,  see  Sheaf  v.  Cave  (24  Beav.  259) ;  the  tebovery 
Bamford  v.  Bamfordib  Hare,  203);   Marshall  v.  Smith  (5  Giff.  37);  of  dower. 
Dawaon  v.  Bank  of  Whitehaven  (6  Ch.  Div.  218);  MeeJcY*  Chamberlain 
(8  Q.  B.  Div.  31) ;  see  also  the  forms  of  orders,  Seton,  681 ;  KemaghanY, 
M'Nally  (11  Ir.  Ch.  Eep.  N.  S.  52).    As  to  costs,  see  Harris  v.  Harris  (11 
W.  R.  62) ;  Stormonty.  Widcens  (14  W.  B.  192). 

Ajs  to  the  period  in  which  the  right  to  sue  for  dower  is  barred,  see  Limitation. 
Marahall  v.  Smith  (5  Giff.  37). .  As  to  the  arrears  of  dower  which  may  be 
recovered,  see  ante,  p.  185. 

The  Dower  Act  does  not  apply  to  freebench  {Smith  v.  Adams,  5  D.  M.  Freebench. 
&  G.  712).  Freebench,  in  the  absence  of  any  custom  to  the  contrary, 
does  not  attach  even  in  right  until  the  husband  s  death  {Benson  v.  Scott,  12 
Mod.  49 ;  2  Ves.  sen.  633 ;  Godwin  v.  Winsmore,  2  Atk.  526 ;  R.  v.  Lopen, 
2  T.  E.  580 ;  Brown  v.  Raindle,  3  Yes.  jun.  256).  And  therefore  any 
alienation  by  him  alone,  even  by  contract  {Hinton  v.  Hinton,  2  Ves.  sen. 
631),  to  take  effect  in  his  lifetime,  defeated  the  widow's  claim  {Benson  v. 
Sa)U,  3  Lev.  385;  Goodwin  v.  Windmore,  2  Atk.  626;  Farley^ s  case,  Cro. 
Jac.  36 ;  Moor,  758 ;  Dagworth  v.  Radford,  Sir  W.  Jones,  462 ;  1  Freem. 
516 ;  Gilb.  Ten.  321 ;  see  2  Watk.  on  Cop.  73—79 ;  Shelford  on  Copy- 
holdB,  pp.  68 — 72).  And  if  a  man  surrendered  his  copyhold  estate  to  the 
use  of  his  will,  and  then  devised  it,  the  widow  did  not  take  freebench 
{Lcuiy  V.  Hill,  19  £q.  350).  Now  under  sect.  3  of  the  Wills  Act  a  devise 
without  a  surrender  has  me  same  effect  {lb. ;  see  Powdrell  v.  Jones,  2  Sm. 
&  G.  407,  where  it  was  held  that  a  devise  did  not  bar  freebench,  the 
special  custom  of  the  manor  being  that  the  title  of  the  wife  could  only 
be  destroyed  by  her  voluntary  surrender;  Riddell  v.  Jenner,  10  Bing.  29 ; 
Doe  V.  Gwinndl,  1  Q.  B.  682). 

Where  a  purchaser  of  a  copyhold  took  a  surrender,  but  died  before 
admittance;  held,  that  his  widow  was  not  entitled  to  freebench  {Smith  v. 
Adams,  5  D.  M.  &  G.  712).  Secits,  where  the  heir  of  the  purchaser  had 
been  admitted  ( Vaughan  v.  Atkins,  5  Burr.  2764).  A  widow  was  held  not 
entitled  to  freebench  out  of  a  moiety  of  copyholds  to  which  her  husband 
was  entitled  in  remainder  after  a  life  estate  (Smith  v.  Adams,  18  Beav. 
499).    Nor  out  of  trust  estates  {Forder  v.  Wade,  4  Bro.  C.  C.  520). 

The  widow  of  a  tenant  in  tail  is  entitled  to  freebench,  though  there  is 
no  custom  as  to  the  freebench  of  widows  of  tenants  in  tail,  but  only  as  to 
widows  of  tenants  in  fee  {Doe  v.  Sanders,  3  Dougl.  303). 

A  marriage  settlement  *^  in  order  to  make  some  provision  for "  the 
intended  wife  in  case  she  should  survive  her  husband,  settled  some  of  the 
husband's  copyholds,  after  his  death,  on  her  for  life :  held,  that  she  was 
not  thereby  barred  of  her  freebench  in  other  copyholds,  as  to  which  the 
husband  died  intestate  {Willis  v.  Willis,  34  Beav.  340). 

See  further  Sciiven  on  Copvholds,  65  et  seq»,  6th  ed. 

The  Dower  Act  extends  to  lands  of  gavelkmd  tenure  (-Farfcy  v.  Bonham,  Gavelkind. 
2  J.  &  H.  177).     By  the  custom  of  gavelkind,  the  wife,  after  the  death 
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8  4  4 11^11.  4,  of  her  husband,  ehall  haye  for  her  dower  a  moiety  of  all  lands  of  her 
e.  106,  f.  1.    husband  so  long  as  she  continues  chaste  (Bob.  on  Gby.  by  Wilson,  pp.  205  ^ 
— 236).     ' /.^e   >v<  */ /  /  yt •'  ((o-^^^-cn,    ^:  />^*    u^^ ^  x.-j      ^  n..^   ^* /'.  -'^  t 

JK^Jf    Zht    /^^     (^"f   J)    'f     ^ 


C) 


Widows  to 
be  entitled  to 
dower  out  of 
equitable 
estates. 


Old  law. 


Mortgages. 


Reversions 
and  remain- 
ders. 


Dower  of  Equitable  Estates. 


2.  When  a  husband  shall  die,  benefioiall^  entitled  to  any 
land  for  an  interest  which  shall  not  entitle  his  widow  to  dower 
out  of  the  same  at  law,  and  such  interest,  whether  wholly 
equitable,  or  partly  legal  and  partly  equitable  (m),  shall  be  an. 
estate  of  inheritanoe  in  possession,  or  equal  to  an  estate  of  in- 
heritanoe  in  possession  (other  than  an  estate  in  joint  tenancy^  (n), 
then  his  widow  shall  be  entitled  in  equity  to  dower  out  oi  the 
same  land. 

(m)  For  examples  of  interests  to  which  this  act  would  apply,  see  Be 
Michelly  Moore  v.  Moore,  1892,  2  Ch.  99. 

Before  this  act  there  was  no  dower  out  of  equitable  estates  {Daufson 
V.  Bank  of  Whitehaven,  6  Oh.  Div.  221 ;  D'Arcy  v.  Blake,  2  Sch,  &  Ijef . 
388 ;  Re  Michell,  Moore  v.  Moore,  1892,  2  Ch.  93). 

Where  an  estate  was  subject  to  a  mortgage  in  fee  at  the  time  of  the 
marriage,  and  continued  so  during  the  coyerture,  the  widow  was  not 
entitled  to  dower  {Dixon  y.  Saville,  1  Br.  C.  0.  326).  Where  the  husband 
was  seised  merely  as  a  mortgagee  or  trustee,  the  wife  was  entitled  to 
dower  at  law,  but  subject  in  equity  to  the  same  right  of  redemption  or 
trust  as  her  husband  was  Uable  to ;  but  a  court  of  equity  would  interfere 
to  preyent  a  widow  from  taking  adyantage  of  her  legal  right  {Hinton  y. 
Hinton,  2  Yes.  sen.  634;  see  2  Freem.  43,  71;  1  Burr.  117;  Butl.  Co. 
Litt.  205  a,  n.  (1),  11th  ed. ;  Lystery.  Mahmy,  1  Dru.  &  War.  242 ;  Flock 
y.  Longmate,  8  Beay.  420 ;  Knight  y.  Frampton,  4  Beay.  10).  Where  a 
wife,  married  before  the  act,  joined  in  a  mortgage  in  fee  in  her  husband's 
land,  to  release  her  dower,  edie  had  no  right  to  redeem  {Dawson  y.  Bank  of 
Whitehaven,  6  Ch.  Diy.  221).  But  where  the  husband  died  seised  in  fee, 
a  subsequent  mortgage  by  the  heir  in  which  the  widow  joined  did  not 
extinguish  her  right  to  dower  or  reconyeyance  {Meek  y.  Chanberlain,  8  Q. 
B.  D.  31). 

So  a  woman  is  not  entitled  to  dower  of  estates  of  which  the  husband  was 
seised  in  fee,  subject  at  the  time  of  his  marriage  to  leases  for  liyes,  which 
did  not  expire  during  the  coyerture  {D*Arcy  y.  Blake,  2  Sch.  &  Lef.  387  ; 
Fitz.  Abr.  Dower,  pi.  184 ;  Br.  Abr.  Dower,  pi.  44  ;  Co.  Litt.  32  a ;  Co. 
Litt.  203  a,  Harg.  note ;  Perk.  333,  348  ;  Forder  y.  Wade,  4  Br.  C.  0. 520). 
There  was  no  right  of  dower  in  land  subject  to  a  contract  for  sale  at  the 
time  of  the  marriaee.  It  was  the  same  in  the  case  of  a  contract  made 
after  marriage,  but  oefore  the  legal  estate  wasyested  in  the  husband.  So 
if  the  husband  conyeyed  a  legal  estate  in  remainder,  not  subject  to  dower 
at  the  time  of  the  conyeyance,  dower  would  not  afterwards  attach  on  that 
estate  in  fayour  of  the  wife,  merely  because,  if  he  had  not  conyeyed  the 
estate,  it  would  haye  fallen  into  possession,  and  become  liable  to  dower 
{Lloyd  y.  Lloyd,  4  Dm.  &  War.  370).  On  the  surrender  in  deed  or  in  law 
of  the  life  estate  to  the  husband  the  right  of  dower  will  attach  (1  BoU.  Abr. 
676,  pi.  40).  But  if  a  rent  be  reseryed  on  a  lease  for  years,  made  before 
marriage,  the  wife  will  be  entitied  to  recoyer  dower  of  the  third  part  of 
the  rent  immediately,  and  also  of  the  land,  with  a  ceeset  eocectUto  durmff  the 
term  (Free.  Ch.  250).  And  the  wife  of  a  man  entitled  to  lands  under  a 
deyise  to  him  in  fee  or  in  tail,  subject  to  a  chattel  interest  for  raising  the 
testator's  debts,  is  dowable  after  payment  of  them  (Co.  Litt.  41  a ;  8  ±tep. 
96  a ;  2  Yem.  404).  Where  a  husband  was  seised  in  fee  subject  to  a  trust 
term  to  secure  life  annuities  and  to  pay  himself  half  the  sox^os  rents,  his 
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^dow  was  entitled  to  liaye  her  dower  set  out  (^Sheaf  y.  Cave,  24  Bear.  8  4  4  Will.  4, 
259).    Where  a  huBband  was  entitled  to  an  equitable  estate  in  fco  simple    o.  105,  i.  2. 
in  certain  land  determinable  in  the  event,  which  took  place,  of  his  dying 
without  leaving  issue  living  at  his  decease,  his  widow  was,  notwithstand- 
ing the  operation  of  the  executory  devise  over,  entitled  under  this  section 
to  dower  out  of  the  land  {Smith  v.  Sjyencer,  4  W.  B.  729). 

(n)  The  widow  of  a  joint  tenant  in  fee  or  in  tail  is  not  entitled  to  dower,  Joint  tenants, 
because,  upon  the  death  of  one  of  the  joint  tenants,  the  estate  goes  to  the 
survivor,  who  is  then  in  from  the  first  grantor,  and  may  plead  the  deed 
creating  the  estate  as  originally  made  to  him,  without  naming  his  com- 
panion (litt.  s.  46 ;  Co.  Litt.  37  b,  30  a,  183  aV.  And  if  a  joint  tenant 
aliens  his  share,  his  wife  shall  not  be  endowed  (Fitz.  N.  B.  150;  Br.  Dow. 
pi.  30 ;  Cro.  Jac.  615). 

A  widow  concurred  in  a  partition  of  her  husband's  estate,  and  released 
a  moiety  allotted  to  the  otner  tenant  in  common  from  her  dower;  the 
other  moie^  was  conveyed  to  the  trustees  of  her  husband's  will :  it  was 
held,  that  she  was  entitled  to  dower  out  of  the  entirety  of  the  latter  moiety 
[Beynard  y.  Spence,  4  Beav.  103). 


Seisin  of  Husband. 

3,  When  a  husband  shall  have  been  entitled  to  a  right  of  Seisin  shaU 
entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to  °^*  ^^®^' 
dower  out  of  the  same,  if  he  had  recovered  possession  thereof,  title  to  cbwer. 
she  shall  be  entitled  to  dower  out  of  the  same,  although  her 
husband  shall  not  have  recovered  possession  thereof :  provided 
that  Buoh  dower  be  sued  for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might  be  enforced  (o). 

(o)  A  right  of  entry  is  where  a  man,  who  has  the  possession  of  lands,  is  Bight  of 
disseised  or  ousted,  or,  having  a  right  to  the  possession,  is  kept  out  of  it ;  entry, 
in  which  case  he  may  peaceably  make  an  entry  upon  the  lands,  or  bring 
an  action  of  ejectment  to  recover  possession  (See  Kosc.  on  Beal  Actions, 
79,  &c. ;  1  Beal  Prop.  Bep.  493).  The  time  within  which  a  right  of  entry 
must  be  prosecuted  is  now  prescribed  by  statute  3  &  4  Will.  4,  c.  27  (See 
anUy  p.  112  et  acq.) 

Seisin  is  a  technical  term,  to  denote  the  completion  of  that  investiture  Seiedn. 
by  which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no 
freehold  could  be  constituted  or  pass  (1  Burr.  107).  One  of  the  circum- 
stances required  to  ^ve  a  title  of  dower  before  this  act  was,  that  the 
husband  should  be  seised  during  the  coverture  of  the  estate  whereof  the 
wife  is  to  be  endowed.  A  seisin  in  law  was  sufficient,  without  a  seisin  in 
deed.  A  seisin  in  law,  in  its  usual  acceptation,  is  where  the  inheritance 
in  lands  and  hereditaments,  of  which  a  man  died  seised  or  possessed, 
descends  upon  his  heir,  who  dies  before  entry  or  possession  (Litt.  s.  448). 
In  such  a  case,  if  the  heir  leave  a  widow,  she  will  be  entitled  to  dower 
(litt.  s.  681).  On  conveyances  under  the  Statute  of  Uses,  the  bargainee 
or  cestui  que  use  is  seised  in  law  immediately  on  the  deliverv  of  the  deed, 
and  therefore  his  wife  was  dowable,  although  no  entry  had  been  made  by 
him,  or  other  act  done  to  acquire  an  actual  seisin.  As  if  lands  were  bar- 
gained and  sold,  and  a  stranger  entered,  and  then  the  deed  was  inroUed 
and  tibe  bargainee  died,  his  wife  would  be  endowed  (2  And.  161 ;  Gilb. 
Uses  by  Sugd.  213;  see  Cro.  Jac.  604),  but  if  the  husband  had  died  before 
inrolment,  she  would  not  have  been  endowed  (Gilb.  Uses,  213). 

But  wherever  an  actual  entry  was  necessary  to  give  effect  to  a  convey- 
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8  ft  4  Will.  4,  ance,  as  in  the  case  of  an  exohange  at  common  law,  the  wife  was  not 
c.  105,  ■.  8.    entitled  to  dower,  unless  the  husband  had  entered  (Perk.  s.  368 ;  Park  on 
Dower,  34). 


No  dower  out 
of  estate 
disposed  of. 


Priority  to 

partial 
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New  law. 


Alienation,  &c.  by  Husband. 

4.  No  widow  shall  be  entitled  to  dower  out  of  any  land  which 
shall  have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will  (j>). 

(p)  A  devise  of  "  all  my  real  estate  "  to  trustees  on  trust  for  sale  will 
bar  dower  under  sect.  4  {Lacey  v.  Hill,  19  Eq.  346;  see  Rowland  v.  Cuth- 
berUon,  8  Eq.  466). 

6.  All  partial  estates  and  interests,  and  all  charges  created  by 
any  disposition  or  will  of  a  husband,  and  all  debts,  incumbranceB, 
contracts  and  engagements  to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against  the  right  of  his 
widow  to  dower  (q), 

{a)  Before  this  act,  after  a  title  of  dower  had  once  attached,  it  was  not 
in  tne  power  of  the  husband  alone  to  defeat  it  by  any  act  in  the  nature  of 
alienation  or  charge  (3  Lev.  386;  Co.  Litt.  32 ;  F.  N.  B.  147  (E)).  The 
alienation  of  the  husband,  whether  voluntarily,  as  by  deed  or  will,  or 
involuntarily,  as  by  bankruptcy,  &c.,  would  not  defeat  the  wife's  right  of 
dower  against  the  husband's  alienee  (Shep.  T.  276 ;  Stoughton  v.  Leighy  1 
Taunt.  410;  Co.  Litt.  46  a;  7  Eep.  8,  72;  Jenk.  Cent.  p.  36;  see  Park  on 
Dower,  237,  238). 

In  the  case  of  women  married  before  this  act,  where  a  benefit  was  given 
by  the  will  to  the  testator's  widow,  a  (juestion  was  often  raised  whether 
she  was  not  thereby  precluded  from  claiming  dower  out  of  lands  devised 
by  that  will.  The  rule  was  that  a  devise  of  lands  liable  to  dower  was 
primd  facie  a  devise  of  them  subject  to  the  right  to  dower;  and  a  widow 
was  accordingly  entitled  to  claim  both  her  dower  and  the  benefit  given 
by  the  will  {Birmingham  v.  Kirwan^  2  Sch.  &  Lef .  444 ;  Ellis  v.  Lewisy  3 
Hare,  313 ;  Oibson  v.  Oibao7iy  1  Drew.  42).  But  certain  provisions  were 
considered  as  inconsistent  with  the  right  to  dower,  and  where  a  will  con- 
tained such  provisions,  the  widow  was  put  to  her  election.  Thus  she  was 
put  to  her  election  where  a  testator  j^rovided  that  his  daughter  should 
have  the  personal  use,  occupation  and  enjoyment  of  a  house  {MiuU  v. 
Brain y  4  Mad.  119 ;  see  Butcher  v.  Kemp,  5  M&d.  61 ;  Roadley  v.  Dixon^  3 
Buss.  192).  Also,  where  a  testator  gave  to  trustees  an  express  power  to 
lease,  and  also  the  general  power  to  manage  and  to  cut  timber  for  repairs 
at  their  discretion  (Parker  v.  Sowerhyy  4  D.  M.  &  G.  321 ;  overruling  War- 
buUon  V.  Warbuttojiy  2  Sm.  &  G.  163 ;  see  Linley  v.  Taylor^  1  Gm.  67). 
But  powers  of,  or  trusts  for,  sale  were  held  not  inconsistent  with  a 
widow's  right  to  dower ;  nor  was  a  direction  as  to  the  distribution  of  the 
proceeds  {Bevdirtg  v.  Beriding,  3  K.  &  J.  57 ;  see  further,  1  Jarm.  Wils. 
458  et  seq, ;  Hawk.  Wills.  275 ;  1  L.  C.  Eq.  b23  et  aeq. 

By  the  above  sections  all  dispositions  by  the  husband  are  made  effectual 
as  against  the  right  of  his  widow  to  dower.  Thus  a  mortgage  by  a 
husband  is  a  bar  pro  tanto  of  dower  {Jones  v.  Jones^  4  K.  &  J.  361). 

Notwithstanding  the  statute  3  &  4  Will.  4,  c.  104  {post,  p.  377),  and  the 
5th  section  of  this  act,  the  widow's  right  to  dower  or  freebench  has  stiU 
priority  over  mere  creditors  of  a  deceased  husband  {Spyer  y.  HyaUy  20 
Beav.  621). 
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6.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  S  *  4  WUl.  4, 
of  her  husband,  when  in  the  deed  by  which  sneh  land  was  _*'  ^^*»  "*  ^ 
conveyed  to  him,  or  by  any  deed  executed  by  him,  it  shall  be  Dower  may 
declared  that  his  widow  shall  not  be  entitled  to  dower  out  of  ^  l»«Ted  by 

(r)  A  declaration  contained  in  the  deed  of  conveyance  is  safficient  under 
thia  section,  although  the  deed  was  not  executed  bv  the  husband  {Fairley 
V.  Tuck,  27  L.  J.  CL  28 ;  6  W.  IL  9).  A  declaration  in  bar  of  dower  in 
a  conveyance  of  real  estate,  prior  to  this  act,  will  not  deprive  a  wife, 
married  after  this  act,  of  her  dower  {Fry  v.  Noble ^  20  Beav.  598 ;  7  D.  M. 
&  G.  687 ;  Clarke  v.  FranMin,  4  K.  &  J.  266). 

7.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  of  or  by  a  deola* 
which  her  husband  shall  die  wholly  or  partially  intestate,  when  ?**??_^»^® 
by  the  will  of  her  husband  duly  executed  for  the  devise  of  free-  ^^iu. 

hold  estates,  he  shall  declare  his  intention  that  she  shall  not  be 
entitled  to  dower  out  of  such  land,  or  out  of  any  of  his  land. 

8.  A  right  of  a  widow  to  dower  shall  be  subject  to  any  con-  Dower  shall 
ditions,  restrictions,  or  directions  which  shall  be  declared  by  the  he  sabjeot  to 
will  of  her  husband  duly  executed  as  aforesaid.  ^    ^' 

9.  Where  a  husband  shall  devise  any  land  out  of  which  his  Devise  of 
widow  would  be  entitled  to  dower  if  the  same  were  not  so  de-  ^^  ®?***®  ^ 
viaed,  or  any  estate  or  interest  therein,  to  or  for  the  benefit  of  ghau  b»Ter 
his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of  or  dower. 

in  any  land  of  her  said  husband,  unless  a  contrary  intention 
shall  be  declared  by  his  will  («). 

(a)  According  to  the  law  before  this  act  a  devise  by  a  husband  for  the  Old  rule  as  to 
benefit  of  his  wife,  who  was  entitled  to  dower,  did  not  operate  as  a  satis-  when  widow 
faction  of  such  right,  unless  an  intention  was  expressed,  or  could  be  "was  put  to 
inferred,  that  the  ^t  by  the  husband  was  in  lieu  of  dower,  in  which  case  dootion. 
the  wife  could  not  claim  both,  but  was  put  to  her  election  {Thompafm  v. 
Burra,  16  Eq.  601 ;  see  the  cases  collected  in  Rop.  on  Husb.  and  Wife,  by 
Bright,  c.  11,  8.  3;  and  see  1  Jarman  on  Wills,  4oSet  seq. ;  Lawrence  v. 
Lawrence^  2  Vem.  365 ;  Freem.  244 ;  3  Br.  P.  C.  484 ;   1  Swanst.  398,  n. ; 
1  Br.  C.  0.  292,  n.  by  Belt ;  Hall  v.  Hill,  1  Dm.  &  War.  102 ;  Holdich  v. 
Hddich,  2  Y.  &  C.  C.  C.  18;  Oood/dlow  v.  GwhI fellow,  18  Beav.  356); 
even  where  the  devise  was  only  for  the  life  of  the  widow  {Chalmers  v. 
Stfyril,  2  Ves.  &  B.  224 ;  Dickson  v.  Robinson,  Jac.  B.  503 ;  Roberts  v.  Smith, 
1  S.  &  St.  513).     For  cases  where  the  gift  of  an  annuity  did  not  put  the 
widow  to  her  election,  see  Dowson  v.  Bell  (1  Keen,  761);  Harrison  v.  Har- 
rison  (1  Keen,  765);    Wetherell  v.  Wetherell  (10  W.  E.  818). 

As  to  how  far  a  widow  was  prevented  from  exercising  her  election,  by  Effect  of 
receiving  a  provision  given  in  lieu  of  dower,  see  Parker  v.  Downing  (2  receiving  pro- 
Jur.  28) ;  Eland  v.  Eland  (2  Jur.  852) ;  Reynard  v.  Spence  (4  Beav.  103) ;  j'^^on  given 
Sopunth  V.  Maughan  (30  Beav.  235).    As  to  the  right  of  election  in  such  ^  ^®^  ^* 
a  case  possessed  by  the  next  of  kin  of  a  widow  wno  had  not  elected,  see  ^^o^®'* 
Fytche  v.  Futche  (7  Eq.  494^. 

This  act  has  given  the  nusband  complete  power  to  defeat  the  right  of  New  law. 
dower,  either  by  deed  or  will  (sects.  4  and  5) ;  and  where  any  interest  in 
the  land  otherwise  liable  to  dower  is  given  to  the  wife,  in  order  to  preserve 
the  right  of  dower,  an  intention  to  that  effect  must  be  declared  (sect  9), 
although  no  gift  to  the  wife  out  of  personal  estate  is  to  defeat  the  right  of 
dower,  unless  an  intention  to  do  so  oe  declared  by  the  will  (sect.  10). 

Where  a  testator  devised  his  real  and  personal  estate  to  trustees  upon 
trust  for  sale  and  conversion  and  payment  of  an  annuity  out  of  the  income 
of  the  proceeds  to  his  widow,  she  was  deprived  of  her  right  to  dower  by 
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8  ft  4  wm.  4,  sect.  9  [Rowland  v.  Cuthhertson,  8  Eq.  466 ;  Lacey  v.  Hill,  19  Eq.  346 ; 
c.  106,  1.  9.     lie  Thomas,  Thomas  v.  Howull,  34  Ch.  D.  166). 


Bequest  of 
persozial 
estate  to  the 
widow  shall 
not  bar  her 
dower. 


10.  No  gift  or  bequest  made  by  any  husband  to  or  for  the 
benefit  of  his  ^idow  of  or  out  of  his  personal  estate,  or  of  or  out 
of  any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice 
her  right  to  dower,  unless  a  contrary  intention  shall  be  declared 
by  his  will  (t). 

(t)  A  bequest  of  personalty  never  operated  in  bar  of  dower  unless  an 
intention  to  that  effect  clearly  appeared  {Ayres  v.  Willis,  1  Ves.  sen.  230). 


Agreement 
not  to  bar 
dower  maj 
be  enforoed. 


Agreement  not  to  bar  Dower. 

11.  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  prevent  any  court  of  equity  from  en- 
forcing any  covenant  or  agreement  entered  into  by  or  on  the 
part  of  any  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  his  lands,  or  any  of  them  (w). 

(u)  In  purchasing  an  estate  free  from  dower  by  force  of  this  act,  it 
should  be  ascertained  that  the  vendor  has  not  bound  himself  by  agree- 
ment not  to  bar  his  wife^s  dower  (Sugd.  Y.  &  P.  548,  pi.  24,  11th  ed.) 


Legacies  in 
bar  of  dower 
BtiU  entitled 
to  preference. 


Preference  of 
legacies  in 
lieu  of  dower. 


Priority  of  Legacies  in  lieu  of  Dower. 

12.  Nothing  in  this  act  contained  shall  interfere  with  any 
rule  of  equity,  or  of  any  ecclesiastical  court,  by  which  legacies 
bequeathed  to  widows  in  satisfaction  of  dower  are  entitled  to 
priority  over  other  legacies  (x). 

{x)  When  a  general  legacy  is  given  in  consideration  of  a  debt  owing  to 
the  legatee,  or  of  his  relmquishing  any  right  or  interest,  it  will  be  entitied 
to  a  preference  of  payment  on  the  other  general  legacies  (See  1  Bop.  on 
Leg.  372,  2nd  ed. ;  Wms.  on  Executors,  1265  ;  1  Fonbl.  on  Eq.  372). 
Upon  this  principle,  when  a  legacy  is  given  to  a  wife  in  lieu  or  satisfaction 
of  dower,  sne  is  not,  in  case  the  assets  should  prove  deficient,  to  abate  in 
proportion  to  the  other  legatees  {Burridge  v.  Bradyl,  1  P.  Wms.  127 ; 
Blower  v.  Morrett,  2  Ves.  sen.  420  ;  Davenhill  v.  Fletcher,  Ambl.  244).  It 
seems  that  the  principle  of  these  cases  applies  only  where  at  the  death  of 
the  testator  the  widow  is  entitled  to  dower  [Heath  v.  Dendy,  1  Buss.  645 ; 
Acey  V.  Simpson,  6  Beav.  35  ;  Roper  v.  Roper,  3  Ch.  D.  714).  A  widow, 
dowable  out  of  her  husband's  lands,  having  elected  to  take  an  annuity 
given  by  his  will  in  lieu  of  dower,  was  held  to  be  entitled  to  priority  over 
the  other  legacies  [Stahhchmidt  v.  Lett,  1  Sm.  &  G.  421 ;  see  however 
Re  Greenwood,  Greenwood  v.  Greenwood,  1892,  2  Ch.  295).  A  legacy  to  a 
wife  in  lieu  of  dower  carries  interest  only  for  one  year  from  me  death 
[Re  Bignold,  Bignold  v.  Bignold,  45  Ch.  D.  496). 
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Dower  ad  Ostium,  &c.  abolished.  e.  105,  i.  is/ 

13.  No  widow  shall  hereafter  be  entitled  to  dower  ad  ostium  Certain 
eodesiaB,  or  dower  ex  assensu  patris  (y).  ^2]^?^^ 

(y)  An  aoconnt  of  this  species  of  dower,  which  had  long  become  obso- 
lete, will  be  found  in  Litt.  ss.  38,  39,  40;  Co.  Litt.  34  a;  2  Bl.  Gonun. 
132, 133. 


Saving  and  Bbstraining  Clause. 

14.  This  act  shall  not  extend  to  the  dower  of  any  widow  who  -A-ot  not  to 
shall  have  been  or  shall  be  married  on  or  before  the  first  day  of  ^f ore^e 
January,  one  thousand  eight  hundred  and  thirty-four,  and  diall  ist  January, 
not  give  to  any  will,  deed,  contract,  engagement,  or  charge  1^34. 
executed,  entered  into,  or  created  before  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  the  effect 
of  defeating  or  prejudicing  any  light  to  dower  (s). 

(z)  See  Fry  v.  NohU  (20  Beav.  598 ;  7  D.  M.  &  G.  687) ;  and  Clarke  y. 
Franklin  (4  K.  &  J.  266). 


TENANT  BY  THE  CUBTESY. 

Tenant  by  the  curtesy  of  England  is  where  a  man  marries  a  woman 
seised  of  an  estate  of  inheiitance,  that  is,  of  lands  and  tenements  in  fee 
simple  or  fee  taQ,  and  has  by  her  issue,  bom  alive,  which  was  capable  of 
inheriting  her  estate.  In  this  case  the  husband  shall,  on  the  death  of  his 
wife,  hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England 
flitt.  ss.  35,  52 ;  2  Bl.  Comm.  126).  And  it  seems  that  a  husband  may 
become  tenant  by  the  curtesy  to  an  estate  which  his  wife  has  inherited 
(Williams,  Beal  Frop.,  App.  E.  572,  14th  ed.)  A  husband  may  be  tenant 
by  the  curtesy  to  money  wnich  is  to  be  considered  as  land  {Cunningkam  y. 
Moodfft  1  Ves.  sen.  174).  A  husband  is  still  entitled  to  curtesy  in  real 
estate  as  to  which  his  wife,  married  since  1882,  has  died  intestate  (iTopey. 
Hope,  1892,  2  Oh.  336). 

Four  circumstances  are  requisite  for  enabling  the  husband  to  be  tenant  Bequiaites  of 
by  the  cnrtesy : — 1st.  A  legal  marriase ;  but  ii  the  marriage  be  voidable  »  tenancy  by 
only,  the  hnsband  will  be  tenant  by  me  curtesy,  unless  the  marriage  be  ^^®  curtesy, 
actually  avoided  during  the  lives  of  both  parties  {Hicks  v.  Harris^  Carth. 
271 ;  2  Salk.  548 ;  4  Mod.  182 ;  see  2  Yes.  sen.  245 ;  7  Bep.  43  b). 

2nd.  The  wife  must  have  a  seisin  in  deed  of  corporeal  hereditaments 
(Co.  Litt.  29  a),  either  before  or  after  issue  bom  {Id,  30  a).  The  receipt 
of  rent  reserved  on  a  lease  for  years,  amounts  to  an  actual  seisin  {Be  Grey 
V.  Richardson,  3  Atk.  469) ;  but  the  husband  cannot  acquire  such  a  seisin 
of  an  estate  let  on  a  lease  for  life  before  marriage  as  will  entitle  him  to  be 
tenant  by  the  curtesy,  unless  the  lease  determine  during  the  coverture 
(Go.  Litt.  29  a,  32  a).  A  husband  will  not  be  tenant  by  the  curtesy 
of  an  estate  tail  of  which  the  wife  was  not  seised  during  the  coverture 
(Go.  Litt.  29  a).  Therefore,  where  a  wife  by  an  antenuptial  settlement 
conveyed  land  of  which  ^e  was  tenant  in  tail  to  her  husband  during  her 
life,  he  took  no  estate  by  the  curtesy  ( Doe  v.  Rivera,  7  T.  B.  276).  But  where 
a  father  devised  land  to  a  daughter,  a  married  woman,  who  predeceased 
him,  her  husband  was  held  entitled  to  an  estate  by  the  curtesy,  by  virtue 
of  sect.  33  of  the  Wills  Act  {Eagar  v.  Fumivall,  17  Ch.  D.  115).    Where 
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Tenant  by  the  a  wife's  real  estate  did  not  fall  into  possession  till  after  the  husband's 
onrteaj.       bankruptcy  and  discharge,  it  was  held  that,  though  there  had  been  issue 

of  the  marriage,  the  husband  had  not  at  the  time  of  his  bankruptcy  any 

such  contingent  interest  in  the  estate,  as  tenant  by  the  curtesy,  as  would 
pass  to  his  assignees  {Oibbins  v.  EyderXy  7  Eij.  371;. 
As  to  incorporeal  hereditaments,  a  seisin  in  law  is  sufficient  (Co.  Litt. 

29  a,  and  notes  by  Harg.) 

Where  there  is  a  devise  in  fee  simple,  with  an  executory  devise  over,  the 
husband's  right  to  curtesy  attaches  on  the  first  estate,  and  is  not  defeated 
by  its  determination.  As  where  there  was  a  devise  to  trustees  in  fee,  in 
trust  for  A.  and  her  heirs,  with  a  devise  over,  in  case  she  died  under  the 
aee  of  twenty- one,  and  without  leaving  issue.  A.  had  a  child  which 
died,  and  then  died  under  twenty-one;  when  it  was  held  that  her  husband 
was  entitled  to  be  tenant  by  the  curtesy  {Buckivorth  v.  Thirkel,  10  Moore, 
235,  n. ;  2  Bine;.  447 ;  3  Bos.  &  P.  652,  n. ;  4  Dougl.  323 ;  see  2  Sim.  251 ; 
2  Bop.  on  Husoand  and  Wife,  Jac.  ed.  Addenda,  No.  2 ;  Butl.  Co.  litt 
241  a,  n.  (4) ;  Boothhy  v.  Vemoriy  9  Mod.  147\  But  where  an  estate  was 
devised  to  A.  and  her  heirs,  but  if  she  died,  leaving  issue,  then  to  such 
issue  and  their  heirs,  and  A.  died,  leaving  issue,  her  husband  was  not 
entitled  to  be  tenant  by  the  curtesy,  because  the  estate  of  the  wife 
had  determined  on  her  aeath  leaving  issue,  by  which  the  children  took 
as  purchasers  by  force  of  the  gift,  and  not  by  descent  from  her  {Barker  v. 
Barkery  2  Sim.  249). 

An  estate  by  the  curtesy  must  arise  out  of  an  inheritance,  and  no 
such  estate  can  issue  out  of  an  estate  pur  autre  vie  {Stead  v.  Piatt,  18 
Beav.  54). 

If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the 
reversion  in  fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who 
in  the  lifetime  of  the  wife  is  tenant  by  the  curtesy  initiate,  holds  the  two 
estates  in  different  righte,  without  having  acquired  the  freehold  by  his 
own  act,  and  consequently  there  is  no  merger  {Jones  v.  Davies,  7  H.  &  N. 
507;  31  L.J.  Ex.  116^. 

As  to  the  effect  of  the  wife's  election  on  the  husband's  estate  by  the 
curtesy,  see  Griggs  v.  Gibson  (1  Eq.  685). 

3rd.  The  wife  must  have  issue  bom  auve  in  her  lifetime,  and  capable  of 
inheriting  the  estate  (Co.  -Litt.  29  b ;  8  Hep.  34  b ;  Dyer,  25  D ;  see 
Jones  V.  BickeUs,  31  L.  J.  Ch.  753 ;  10  W.  E.  576). 

4th.  The  last  circumstance  required  to  consummate  the  right  of  the  hus- 
band is  the  death  of  the  wife  (Co.  Litt.  20  a). 

Copyholds  are  not  subject  to  curtesy,  except  by  custom    (4  Bep.  22  a, 

30  b ;  FatUter  v.  Comhill,  Cro.  Eliz.  361^,  to  which  resort  must  be  had  for 
determining  what  portion  of  the  lands  oi  a  feme  copyholder  a  husband  will 
take.  It  is  generally  an  estate  for  the  life  of  the  husband,  if  there  be 
issue,  as  at  common  law;  but  in  gavelkind  lands,  a  moiety  only,  so  long  as 
he  continues  unmarried,  whether  there  be  issue  or  not  (Co.  Litt.  20  a, 
111  a;  2  Sid.  153;  Eob.  on  Gav.  by  Wilson,  pp.  177—204;  Scriven  on 
Cop.  70,  6th  ed. ;  Shelf ord  on  copyholds,  pp.  72 — 74). 

Equity  follows  the  law  in  the  quality  of  estates,  and  therefore  a  hus- 
band wiil  become  tenant  by  the  ciurtesy  of  an  equiteble  estate  of  inheritance 
of  the  wife,  and  this  notwithstanding  a  direction  to  pay  the  rente  to  her 
separate  use  {Morgan  v.  Morgan,  6  Madd.  408 ;  Htarle  v.  Greenbank,  3  Atk. 
715;  PiUy,  Jackson,  2  Br.  C.  C.  51;  FolleUy,  Tyrer,  14  Sim.  125).  So 
where  there  was  a  devise  of  freeholds  to  trustees  upon  trust  to  stand 
possessed  thereof  unto  and  to  the  use  of  a  married  woman,  her  heirs  and 
assigns  for  ever,  for  her  separate  use  {Appleton  v.  Bowley,  8  Eq.  139; 
contra,  Moore  v.  Webster,  3  Eq.  267).  But  a  disposition  by  a  wife  of  her 
separate  property,  either  by  deed  or  will  prevents  an  estate  by  the  curtesy 
{Cooper  V.  Macdanald,  7  Ch.  Div.  288). 

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  the 
court,  hv  virtue  of  her  equity  to  a  settlement,  settled  tlie  estate  on  her 
during  her  life,  but  held  that  the  possible  estate,  by  the  curtesy  of  her 
husbemd,  could  not  be  interfered  with  {Smith  y.  Matthews^  3  D.  F.  &  J.  139). 


Copyholds. 


Equitable 
estates. 
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Adverse  poasessioii,   oommenced  before  the  equitable  estate  of  the  Tenant  by  the 
wife  begins,  by  a  party  claiming  by  a  title  paramount  to  the  trust,  who       cnrtety. 
retains  possession  until  after  the  death  of  the  wife,  will  prevent  any  title 
by  the  curtesy  [Parker  v.  Carter ,  4  Hare,  400). 

The  husband  may  be  excluded  in  equity  by  an  express  declaration,  that, 
upon  the  death  of  uie  wife,  the  inheritance  shall  descend  to  the  heir  of 
the  wife,  and  that  the  husband  shall  not  be  tenant  by  the  curtesy 
(Bennett  v.  Davis j  2  P.  Wms.  316);  although  a  partial  exclusion  from  the 
enjoyment  of  the  property  will  not  have  thieit  eifect  (5  Madd.  412). 

By  Stat.  3  &  4  Will.  4,  c.  74,  s.  22  {ante,  p.  261),  an  estate  by  the 
curtesy  qualifies  a  person  to  be  protector  of  a  settlement.  As  to  the 
statutory  powers  of  leasing  and  sale,  given  to  a  tenant  by  the  curtesy, 
see  S.  E.  Act,  1877,  sect.  46;  S.  L.  Act,  1882,  sect.  68,  sub-s.  1  (viii.), 
jpo«t. 
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LAW  OF  INHERITANCE. 

3  &  4  William  IV.  c.  106. 

An  Act  for  the  Amendment  of  the  Law  of  Inheritance  (a). 

[29th  August,  1833.] 


8  ft  4  wm.  4, 

€.  106,  1.  1. 

Heaning  of 
words  in  the 
act. 

**Land." 


"The  pur- 
chaser." 


•'Descent." 


<<  Descen- 
dants." 

<*  Persons  last 
entitled." 


'^Assniance.^' 


Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
such  construction,  be  interpreted  as  follows  (that  is  to  say),  the 
word  "land"  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal, 
and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  and 
whether  descendible  according  to  the  common  law,  or  acoording 
to  the  custom  of  gavelkind  or  borough-English,  or  any  other 
custom,  and  to  money  to  be  laid  out  in  the  purchase  of  land, 
and  to  chattels  and  other  personal  property  transmissible  to 
heirs,  and  also  to  any  share  of  the  same  hereditaments  and  pro- 
perties or  any  of  them,  and  to  any  estate  of  inheritance  or  estate 
for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and 
to  any  possibility,  right  or  title  of  entry  or  action,  and  any 
other  interest  capable  of  being  inherited,  and  whether  the  same 
estates,  possibilities,  rights,  titles,  and  interests,  or  any  of  them, 
shall  be  in  possession,  reversion,  remainder,  or  contingency; 
and  the  words  "the  purchaser"  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent  or  than  by  any 
escheat,  partition,  or  inclosure,  by  the  effect  of  which  the  land 
shall  have  become  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent ;  and  the  word  "  descent "  shall 
mean  the  title  to  inherit  land  by  reason  of  consanguinity,  as 
well  where  the  heir  shall  be  an  ancestor  or  collateral  relation, 
as  where  he  shall  be  a  child  or  other  issue ;  and  the  expression 
"  descendants  "  of  any  ancestor  shall  extend  to  aU  persons  who 
must  trace  their  descent  through  such  ancestor;  and  the  ex- 

f)res8ion  "  the  person  last  entitled  to  land  "  shall  extend  to  the 
ast  person  who  had  a  right  thereto,  whether  he  did  or  did  not 
obtain  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof;  and  the  word  "assurance"  shall  mean  any  deed  or 
instrument  (other  than  a  will)  by  which  any  land  shfdl  be  con- 
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veyed  or tranef erred  at  law  or  in  equity;  and  every  word  import-  3  &  4  Will.  4, 
ing  the  singular  number  only  shall  extend  and  be  applied  to    Q-  ^Q^>  '•  ^- 
several  persons  or  thin^  as  well  as  one  person  or  thing ;  and  Number  and 
every  word  importing  the  masouline  gender  only  shall  extend  gender. 
and  be  applied  to  a  female  as  well  as  a  male. 

(a)  The  leading  objects  of  this  act  are :  The  objects 

1st.  To  alter  the  root  of  descent  by  tracing  the  descent  from  the  person  of  the  act. 
last  entitled,  unless  it  be  proved  that  he  took  by  descent,  thus  superseding 
the  rule  that  the  descent  shotdd  be  traced  from  the  person  who  last  died 
actually  seised  (Sect.  2). 

2nd.  To  declare  that  the  heir  of  a  testator  taking  imder  his  will  shall  be 
considered  as  taking  as  deviseCy  and  that,  under  a  limitation  to  a  grantor  or 
hds  heirs,  such  person  shall  be  considered  as  a  purchaser  (Sects.  3  and  4). 

3rd.  To  declu^  that  brothers  and  sisters  shall  not  inherit  immediately 
from  each  other,  but  that  every  descent  from  them  shall  be  traced  through 
the  parent  (Sect.  5). 

4tn.  To  enable  the  lineal  ancestor  to  inherit  from  his  issue  in  preference 
to  collateral  relations.  Thus,  on  failure  of  lineal  descendants  of  the  last 
owner,  inquiry  is  to  be  made  for  the  father,  and  not  for  the  brother  or 
sister,  nephew  or  niece ;  for  the  grandfather,  and  not  for  the  uncle,  aunt, 
or  cousin,  ascending  in  the  first  instance  to  the  immediate  parent,  and 
then  again  descending  to  his  issue,  and  in  a  course  of  transmission  from 
him ;  and  so,  as  to  every  more  remote  lineal  ancestor  and  his  issue,  in 
each  degree.  But  preference  is  given  to  the  male  ancestral  line  through- 
out fSects.  6,  7,  8). 

5tn.  To  make  the  half-blood  capable  of  inheriting  next  after  any  relation 
in  the  same  degree  of  the  whole  blood  and  his  issue  (Sect.  9). 

6th.  To  allow  descents  to  be  traced  through  persons  who  have  been 
attainted  (Sect.  10). 

The  report  of  the  Commissioners  of  "Beal  Property  will  explain  the  Beport  of 
general  object  of  the  alterations  made  by  this  act ;  and  for  further  infer-  ^i\'  CSom- 
mation  on  the  important  subject  of  the  law  of  descents,  the  reader  is  misBloners. 
referred  to  2  Bl.  Ck)mm.  200,  240 ;  Bl.  on  the  Law  of  Descents ;  Watkins 
and  H.  Chitty  on  Descents ;  Bac.  Abr.  and  Com.  Dig.  Descents ;  Hale's 
Hist.  C.  L.  206—248. 

"The  rules  which  govern  the  transmission  of  freehold  estates  of  in-  State  of  the 
heritance  at  conunon  law,  on  the  decease  of  an  absolute  proprietor,  in  the  law  of 
absence  of  express  disposition  by  him,  are  (for  the  most  part)  well  under-  ^^"^^^ 
stood,  and  appear  to  be  well  suited  to  tiie  habits  and  feelings  of  the  before  the 
people.  new  act. 

*'  By  these  rules  on  estate  descends  to  the  eldest  or  only  son,  or  his 
descendants,  if  he  shotdd  be  dead,  leaving  issue,  and  next  to  the  second 
and  other  sons  according  to  priority  of  birth,  and  their  descendants ;  in 
d^aiilt  of  sons  and  their  descendants,  it  descends  to  daughters  in  equal 
shares,  if  more  than  one,  and  to  the  descendants  of  any  deceased  daughters, 
such  descendants  taking  the  share  which  would  have  gone  to  the  parent  if 
Hying. 

'*  when  there  is  no  lineal  descendant,  the  estate  goes  to  the  eldest  or 
only  brother  of  the  whole  blood,  that  is,  who  was  bom  of  the  same  father 
and  mollier  as  the  deceased  proprietor,  and  to  his  descendants,  if  he 
should  be  dead,  leaving  issue,  and  to  the  other  brothers  in  succession, 
and  their  descendants.  If  there  be  no  brother  or  descendants  of  a  brother, 
the  sisters  of  the  whole  blood  succeed  in  equal  shares,  and  the  descendants 
of  deceased  sisters,  such  descendants  taking  their  parent's  share  as  before. 

**  In  case  of  the  failure  of  brothers  and  sisters  and  their  descendants,  it 
becomes  necessary  to  inquire  whether  the  deceased  proprietor  took  the 
estate  himself  by  mheritance,  or  whether  he  acquired  it  immediately  by  a 
deed  or  will,  or,  in  technical  lan^age,  was  a  purchaser. 

"  In  the  former  case,  the  heir  is  to  be  sought  in  the  family  from  which 
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the  estate  descended  to  the  deceased  })roprietoT,  that  is,  either  on  the 
fatheT*s  side  or  on  the  mother's  side,  as  it  happened;  in  the  latter  case  the 
law  gives  the  preference  to  the  relations  on  tne  paternal  side,  but  if  there 
be  none  such,  then  it  directs  the  inheritance  to  go  to  the  relations  on  the 
maternal  side. 

*'  Here  occurs  a  rule,  drawn  from  feudal  principles,  which  is  at  variance 
with  ordinary  feelings  and  notions,  and  has  been  long  considered  unjust ; 
every  lineal  ancestor  of  the  deceased  proprietor,  whether  near  or  remote, 
is  excluded  from  immediately  inheriting.  An  estate  may  pass  to  the 
younger  brother  of  the  father,  and  upon  his  death  it  may  pass  to  the 
falser  as  his  heir ;  but  rather  than  go  at  once  to  the  father  or  the  mother 
of  the  deceased  proprietor,  the  law  directs  it  to  escheat,  that  is,  to  fall,  as 
for  want  of  an  heir,  to  the  lord  of  whom  the  land  was  holden,  that  is,  in 
most  cases,  to  the  crown.  [By  the  6th  section  of  the  act  3  &  4  Will.  4, 
0.  106,  posty  the  lineal  ancestors  are  admitted.^ 

'*  In  default,  however,  of  lineal  and  immediate  collateral  heirs  and  their 
descendants,  the  inheritance  is  to  be  traced  through  the  nearest  ancestor, 
t^t  is,  the  father,  unless  it  be  a  maternal  inheritance,  and  if  it  be  a 
maternal  inheritance,  the  mother,  and  it  will  pass  to  his  or  her  eldest 
brother  of  the  whole  blood  or  his  descendants,  and  the  other  brothers  in 
succession  and  their  descendants :  and  if  none  such,  to  sisters  of  the  whole 
blood  and  their  descendants  in  equal  shares  as  before.  In  failure  of  this 
line,  the  next  more  remote  ancestor  on  the  same  side  is  made  the  stock  in 
the  same  manner,  and  then  the  next  more  remote,  and  so  on ;  the  rule 
being  still  observed,  that  the  paternal  line  has  the  preference  in  ascending 
from  the  first  piirchaser,  and  that  up  to  the  first  purchaser  the  inherit 
ance  must  be  traced  back  through  the  line  of  ancestors  by  which  it 
descended. 

'*  If  heirs  in  the  pure  male  line  ascendine  from  the  first  purchaser 
should  fail,  then,  in  compliance  with  a  rule  above  stated,  a  female 
ancestor,  or  some  ancestor  of  a  female  ancestor,  is  to  he  made  the  stock ; 
and  first,  it  is  a  rule  that  such  female  ancestor  is  to  be  taken  on  the 
paternal  side,  if  any  such  can  be  found ;  and  therefore  the  brother  of  the 
paternal  grandmother  (the  father's  mother)  is  preferred  to  the  brother  of 
the  mother  of  the  deceased  proprietor,  he  having  been  the  first  purchaser. 

'*  Here  sometimes,  though  rarely,  occurs  a  point  about  which  a  difference 
of  opinion  has  existed  for  a  long  series  of  years. 

* '  According  to  some  authorities,  when  a  female  stock  on  the  paternal 
side  is  to  be  introduced,  proximity  of  blood  is  to  have  the  preference,  and 
consequently  collateral  relations  of  the  paternal  grandmother  are  to  be 
preferred  to  collateral  relations  of  the  paternal  great  grandmother.  Ac- 
cording to  other  authorities  (and  this  is  the  doctrine  maintained  by  Mr. 
Justice  Blackstone  in  his  Commentaries^  the  pedigree  is  still  to  be  traced 
up  as  far  as  possible  on  the  paternal  side  through  males,  and  the  female 
ancestor  of  the  remotest  male  ancestor  is  to  be  preferred  as  a  stock  to  the 
female  ancestor  of  a  less  remote  male  ancestor,  the  paternal  great  grand- 
mother to  the  paternal  grandmother. 

**  On  failure  of  relations  on  the  paternal  side  of  the  first  purchaser,  the 
maternal  line  is  let  in,  that  is,  the  mother  of  the  first  purchaser  is  con- 
sidered as  the  stock,  and  her  ancestors,  first  on  the  paternal  and  then  on 
the  maternal  side,  as  before.  It  is  to  be  observed,  that  on  failure  of  heirs 
of  the  last  proprietor  on  the  side  of  the  first  purchaser,  the  estate  does  not 
pass  to  the  heirs  of  the  last  proprietor  on  the  other  side,  but  escheats  as 
oefore,  so  that  an  estate  descended  to  the  deceased  proprietor  from  his 
mother  can  never  pass  to  his  collateral  relations  on  the  father's  side. 

**It  has  been  laid  down,  in  the  above  statement,  that  collateral  rela- 
tions, in  order  to  be  let  in  to  inherit,  must  be  of  the  whole  blood  of  the 
person  from  or  through  whom  they  are  to  derive  their  claim. 

*'  Thus  a  brother  of  the  deceased  proprietor  by  the  same  father,  but  a 
different  mother,  cannot  inherit  to  the  deceased  proprietor,  whether  he  took 
by  purchase  or  descent.  The  estate  will  rather  escheat,  and  thie  same  is 
the  oaee  with  an  uncle,  half-brother  of  the  father,  and  so  on.    This  rule, 
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like  iJiat  ▼bioih  exdudee  the  lineal  ancestor,  has  long  been  felt  to  rest  on  8  ft  4  Will.  4, 
no  sound  principle,  and  to  be  hard  in  its  operation.'*  o*  106, 1. 1. 

EquUahU  estates  are  subject  to  the  same  rules  of  descent  as  legal  (2  P.  z; — 7~7\ 

Wms.  668;  1  Eep.  121b;  4  Eep.  22;  2  Eden,  268;  1  Sand.  Uses,  217,  Sf^^^^® 
Srded.;  TtosKy.  Wood,  4M.  &  0.  324).  *^^- 


Boot  of  Descent. 

S.  In  evesy  oaae  desoent  shall  be  traced  from  the  purohaser ;  Descent  shall 
and  to  the  intent  that  the  pedigree  may  never  be  carried  ^^^^ 
further  back  than  the  oiroumstanoes  of  the  ease  and  the  nature  the  purchaser, 
of  the  title  shall  require,  the  person  last  entitled  to  the  land  but  the  last 
shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  ^^^ered^^ 
the  purohaser  thereof,  unless  it  shaU.  be  proved  that  he  inherited  to  be  the 
the  same,  in  which  case  the  person  from  whom  he  inherited  the  purchaser, 
same  shall  be  considered  to  have  been  the  purchaser,  unless  it  ^^*^i^ 
shall  be  proved  that  he  inherited  the  same ;  and  in  like  manner  preyed. 
the  last  peraon  from  whom  the  land  shall  be  proved  to  have 
been  inherited  shall  in  every  case  be  considered  to  have  been 
the  purohaser,  unless  it  shall  be  proved  that  he  inherited  the 
same  (6). 

Where  there  shall  be  a  total  fidlure  of  heirs  of  the  purchaser,  22  &  23  Vict. 
or  where  any  land  shall  be  descendible  as  if  an  ancestor  had  been  °-  ^^»  ^-  ^^• 
the  purchaser  thereof,  and  there  shall  be  a  total  failure  of  the 
heirs  of  such  ancestor,  then  and  in  every  such  case  the  land 
shall  descend,  and  the  descent  shall  thenceforth  be  traced,  from 
the  person  last  entitled  to  the  land,  as  if  he  had  been  the 
purchaser  thereof  (22  &  23  Vict.  c.  36,  s.  19)  (c). 

The  last  preceding  section  shall  be  read  as  part  of  the  3  &  4 
WiU.  4,  c.  106  (lb.  s.  20). 

{h)  The  law  was  dififerent  in  those  cases  in  which  there  was  a  seisin  of  Effect  of  this 
property,  and  in  those  oases  in  which  there  was  no  seisin.  The  new  section, 
statute  has  endeavoured  to  assimilate  the  law  both  with  regard  to  matters 
capable  of  seisin  and  the  law  as  applied  to  matters  incapable  of  seisin. 
Accordingly  it  enacts  that  if  an  estate  in  }>o8se8sion  descend  on  the  heir 
of  a  purchaser,  and  he  does  not  deal  with  it  in  any  manner  whatsoever, 
and  then  dies  intestate,  it  wiU  descend  not  upon  Ms  heir,  but  upon  the 
heir  of  the  purchaser.  The  old  rule  was  MUina  facU  atipitem ;  but  that  is 
put  an  end  to  by  the  statute,  because  in  all  cases,  whether  there  is  seisin 
or  not,  it  makes  it  go  to  the  heir  at  law  of  the  last  purchaser  {Ingilby  y. 
Amcotts,  21  Beav.  593).  Por  the  old  law  as  to  the  seisin  of  the  ancestor, 
see  the  cases  quoted  post,  p.  862. 

A  vendor  making  title  as  heir  is  not  boiind  to  produce  affirmative  Effect  of  this 
evidence  in  his  possession  that  the  ancestor  from  whom  he  traces  descent  section  in  the 
took  as  purchaser,  but  may  rely  on  the  statutory  presumption  contained  case  of  pur- 
in  this  section  until  some  proof  to  the  contrary  is  adduced.     But  he  is  chase  from 
bound  to  disclose  any  matters  within  his  knowledge  tending  to  rebut  the  an  h&ir. 
presumption  that  his  ancestor  took  by  purchase  {Dorling  y.  Vlaydon,  1  H. 
&  M.  402).    Where  an  action  to  try  the  validity  of  a  will  was  compro- 
mised on.  the  terms  that  the  rights  of  the  plaintiff  to  certain  lands  should 
be  the  same  as  if  there  had  been  an  intestacy,  it  was  held  that  she  took 
that  land  by  descent,  not  by  purchase  {Blake  y.  Hynes^  11  L.  B.  Ir.  284). 

A  a2 


S56 


Law  of  Inheritance. 


8  ft  4  WilL  4» 
0. 106, 1.  8. 

Purchaser 
dying  before 
seisin. 


Estates  in 
remainder  or 
reversion,  or 
by  executory 
de^dse. 


Whole  share 
of  coparoener 
dying  intes- 
tate, leaving  a 
son,  descends 
on  the  son. 


Costoms. 


Right  of 

posthumous 

heir. 


A.,  being  seised  in  fee  of  copyhold  property,  devised  the  same  to  B.  fot 
life,  remainder  to  her  issue  as  tenants  in  common ;  and  if  bat  one  child, 
then  to  such  one,  his  or  her  heirs,  &c.,  absolutely.    On  the  death  of  A., 

B.  was  admitted,  and  afterwards  married  C.  B.  subsequently  died,  leaving 
one  child,  who  afterwards  died,  aeed  eight  months.  C.  was  held  entitled 
as  heir  of  i^e  child,  who  took  as  devisee,  and  therefore  as  purchaser  {Doe 
V.  Thomas,  3  M.  &  G.  815 ;  see  Doe  v.  Lawee,  1  Ad.  &  Ell.  213). 

The  descent  of  on  estate  in  remainder  or  reversion,  or  by  executory  de- 
vise, is  analogous  to  the  descent  of  an  estate  taken  bv  descent  from  a 
purchasing  ancestor.  Estate  X.  was  devised  to  A.  in  fee,  with  an  exe- 
cutory shifting  limitation  to  B.  and  her  heirs  in  the  event  of  A.  becoming 
entitled  to  another  estate,  Y.    B.  died  first,  and  her  estate  descended  on 

C,  her  heir,  who  by  his  will  in  1851  made  a  general  devise  of  his  real 
estate.  Some  months  after  his  death  the  event  took  place  on  which  the 
X.  estate  was  to  shift  from  A.  to  B.  Held,  that  the  estate  X.  passed  by 
O.'s  will,  and  did  not  descend  either  to  the  heir  of  B.  or  of  C.  (ingilby  y< 
AmcotU,  21  Beav.  585). 

Where  a  coparcener  dies  intestate  leaving  a  son,  the  whole  of  her  share 
descends  on  ner  son  {Cooper  v.  France,  19  L.  J.  Oh.  315).  See  the 
previous  discussions  of  descent  amons  coparceners  in  5  Jur.  641,  763 ;  23 
Law  Mag.  279 ;  1  Hayes's  Oonvey.  314, 5th  ed. ;  1  Jarm.  &  Byth.  Oonvey. 
by  Sweet,  139,  140 ;  10  Jur.  71—75,  112,  132,  160,  173.  So  where  real 
estate  stood  limited  to  A.  B.  for  life,  with  remainder  to  0.  D.  in  fee 
simple.  0.  D.  died,  living  A.  B.,  leaving  two  aunts,  a  cousin,  the  son 
and  heir  of  another  aunt,  and  two  cousins,  the  daughters  and  co-heiresses 
of  another  aunt,  her  co-heirs  at  law.  The  property  became  thus  divisible 
into  eights,  two  to  one  aunt,  two  to  another,  two  to  the  son  of  another,  and 
one  ei^th  to  each  daughter  of  the  other  aunt.  One  of  the  dau^ters, 
E.  F.,  died,  leaving  I.  K.,  her  son  and  heir  at  law.  The  other,  Q-.  H., 
died  in  1832,  leaving  I.  K.  her  nephew  and  heir.  None  of  these  persons 
had  in  any  way  dealt  with  the  property.  Subsequently  A.  B.,  I^e  tenant 
for  life,  died :  it  was  held  that  1.  K.  ought  to  be  considered  as  standing  in 
his  mother's  place  in  respect  of  her  shu^e  {Patereon  v.  Milhf  19  L.  J.  Oh. 
310). 

The  rule  as  to  tracing  the  descent  from  the  purchaser  applies  where  there 
is  a  customary  descent  (sect.  1,  ante).  If  the  custom  is  found  applicable 
by  reason  of  me  parties  being  within  the  requisite  degree  of  consanguinity, 
the  customary  mode  of  descent  is  to  be  applied,  and  the  descent  traced 
according  to  the  directions  of  the  act.  If  tne  parties  are  not  within  the 
rec^uisite  degree,  the  directions  of  the  act  are  to  be  followed,  the  descent 
bemg  traced  according  to  common  law  {Per  Crompton,  J. ;  Muggleton  v. 
Barndt,  2  H .  &  N.  653 ;  see  Williams,  Eeal  Prop.  App.  A.)  All  the 
ordinary  rules  of  descent,  e.g,,  the  right  of  representation,  are  applicable 
on  points  not  provided  for  by  the  custom  {Hook  v.  Hook,  1  H.  &  fiu  43). 

When  the  custom  was  that  copyholds  for  i^e  first  descent  after  a 
surrender  descend  to  the  eldest  son,  and  if  no  surrender  to  the  youngest, 
it  was  held  that  the  word  ''descent"  was  not  used  in  its  strict  legal  sense, 
but  meant  **  a  single  step  in  the  scale  of  genealogy"  {Bicklty  v.  Bickley, 
4  Eq.  216).    See  further  Scriven,  pp.  61,  271,  6th  ed. 

Although  lands  have  actually  descended  in  the  first  instance  to  the 
person  who  was  heir  of  the  party  last  seised  at  the  time  of  his  decease, 
yet,  if  a  nearer  heir  is  afterwards  bom,  property  will  shift  to  the  nearest 
neir  who  subsequently  comes  into  being  (See  Aider  v.  Wood,  1  K.  &  J. 
644 ;  Oru.  Dig.  Descent,  Oh.  m.  s.  14).  A  posthumous  heir  is  entitled 
to  the  rents  of  a  descended  estate  oioJy  from  the  date  of  his  birth,  and  the 
qualified  heir  is  entitled  to  the  rents  which  accrue  before  the  hirih.  of  the 
posthumous  heir,  whether  actually  received  before  that  time  or  not 
{Richards  v.  Richards,  Johns.  754 ;  see,  however,  Qoodale  v.  Gau/thome, 
2  Sm.  &  Giff.  375). 

(c)  For  the  law  before  22  &  23  Yict.  c.  35,  see  Doe  v.  Blackburn  (1  Mood. 
&  Bob.  457,  Parke,  B.) 
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€.  106,  I.  8. 

S.  That  when  any  land  shall  have  been  devised,  by  any  tea-  Heir  entitled 
tator  who  shall  die  after  the  thirty-first  day  of  Deoember,  one  under  a  wiU 
thousand  eight  hundred  and  thirty-three,  to  the  heir  or  to  the  ^^  take  as 
person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be  S^JJZS'oS^to* 
considered  to  have  acquired  the  land  as  a  devisee,  and  not  by  the  frrantor 
descent  (d) ;  and  when  any  land  shall  have  been  liinited,  by  any  <>'  ^  ^«i" 
assurance  executed  after  the  said  thirty-first  day  of  December,  ^^^^ty 
one  thousand  eight  hundred  and  thirty-three,  to  the  person  or  puxohaae. 
to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the 
same  land,  such  person  shall  be  considered  to  have  acquired  the 
same  as  a  purchaser,  by  virtue  of  such  assurance,  and  shall  not 
be  considered  to  be  entitled  thereto  as  his  former  estate  or  part 
thereof  (^). 

(d)  This  section  of  the  act  is  in  direct  contravention  of  two  old-  Deaoentand 
estoblished  rules  of  law,  and  renders  it  necessary  to  bear  in  mind  the  puiohase. 
distinction  between  descent  and  purchcuey  the  two  modes  of  acquiring  pro- 
perty. A  title  by  descent  is  vested  in  a  man  by  the  single  operation  of 
law,  and  hy  jmrenase  by  his  own  act  or  agreement  (Ck>.  Litt.  18  b ;  2  Bl. 
Comm.  200,  201).  The  latter  is  thus  defined  by  Littleton,  s.  12 :  «  Pur- 
chase is  called  the  possession  of  lands  or  tenements  that  a  man  hath  by 
his  deed  or  agreement,  unto  which  possession  he  oometh  not  by  title  of 
descent  from  any  of  his  ancestors  or  cousins,  but  by  his  own  deed." 
Lord  Coke  states  that  a  purchaser  is  a  law  term,  and  imports  any  estate 
which  is  noi  cast  upon  a  man  by  act  of  law,  (as  descent  or  escheat,)  but 
which  he  takes  or  accepts  by  conyeyance  for  money  or  other  consideration, 
vd  olid  qudvie  fortund,  or  freely  by  e^ift  (Go.  Litt.  18  a).  The  difference 
between  the  acquisition  of  an  estate  by  descent  and  by  purchase  consists 
principally  in  two  points:  1st.  That  Dy  purchase  the  estate  acquires  a 
new  inheritable  quality,  and  is  descendible  to  the  owner's  blood  in 
general,  as  a  feud  of  indefinite  aniiauity.  2nd.  An  estate  taken  by 
purchase  will  not  make  the  person  who  acquires  it  answerable  for  the 
acts  of  his  ancestors,  as  an  estate  by  descent  (Cruise's  Big.,  tit.  30,  s.  4). 

It  "was  a  positive  role  of  law,  that  a  man  could  not  make  his  right  heirs  Devise  to  heir, 
take  by  purchase,  neither  bv  conyeyance  at  common  law,  nor  by  a  limita-  j^^  before 
tion  to  uses,  nor  by  devise  (Counden  and  Cleric  $  Case,  Hob.  30 ;  Pyhue  v.  this  act. 
Mit/ard,  1  Yentr.  372 ;  Co.  Litt.  22  b).  The  same  rule  applied  to  equit- 
able as  legal  estates  (Watk.  Deec.  169),  and  to  copyholds  as  to  freeholds 
{Boe  d.  Noden  v.  OriJfUh,  4  Burr.  1952 ;  ThrusUmt  v.  Cunningham,  2  Bl.  E. 
1048 ;  Feame,  68).  Therefore,  if  a  person  devised  his  lands  to  his  heir  at 
law  in  fee,  it  was  inoperative,  and  the  heir  took  by  descent,  as  his  better 
title  {Reading  v.  Boyston,  1  Salk.  242;  8.  P.,  2  Leon.  11 ;  Dyer,  124  a; 
Plowd.  545 ;  2  Yes.  &  B.  190) ;  and  this  notwithstanding  l^e  will  imposed 
some  pecuniary  charges  on  the  estate  {Clarke  v.  Smith,  Com.  72 ;  Allen  v, 
Eeher,  1  Bl.  B.  22;  Emerson  v.  Inchhird,  1  Ld.  Eaym.  728;  Plunket  v. 
Penson,  2  Atk.  292;  Hedaer  v.  Bowe,  3  Lev.  127;  seeWms.  Saund.  8  d; 
Chaplin  v.  Leroux,  5  M.  &  S.  14^.  So  under  a  devise  to  one  for  life,  or  in 
tail,  with  remainder  to  the  righi  heirs  of  the  testator,  immediately  upon 
his  death  the  heir  took  the  reversion  by  descent,  and  not  under  tne  will 
(Hob.  30;  10  Eep.  41;  Yentr.  372;  &Kee/e  v.  Jones,  13  Yes.  413).  So 
under  a  devise  to  the  heir  at  law  in  fee,  wiUi  an  executory  deiHuBe  over  in 
case  he  did  not  attain  the  age  of  twenty-one  years,  the  heir  took  by 
descent,  and  not  by  purchase  Q)oe  v.  Timins,  1  B.  &  Aid.  530 ;  see  1  Jar- 
man  on  Wills,  75 ;  Umgley  v.  Sneyd,  7  Moore,  165 ;  MahMdge  v.  Plummer, 
2  M.  &  E.  93).  But  where  a  different  estate  was  devised  than  would  have 
descended  to  the  heir,  the  disposition  by  will  prevailed,  as  where  the  estate 
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wati  deviBed  to  the  heir  in  tail  ^Plowd.  545).  So  where  a  man  having  issue 
two  daughters,  who  were  his  lieirs,  devised  to  them  and  their  heirs,  they 
took  under  the  will,  for  by  law  they  would  have  taken  as  coparceners,  but 
by  the  will  the  estate  was  given  to  them  as  joint  tenants  (Oro.  Eliz. 
451;  Com.  E.  123;  2  Ld.  Raym.  829;  Scatt  v.  8cctt,  Ambl.  388;  see 
6  Sim.  185 ;  Swaine  v.  Burton^  15  Ves.  371 ;  Buchanan  v.  Harrison^  1 
J.  &  H.  662). 

Under  this  section  an  heir  to  whom  lands  are  devised  by  the  anceetor 
takes  them  as  devisee  to  all  purposes ;  and  therefore  the  pecuniary  l^atees 
are  not  entitled  to  have  the  assets  marshalled  as  against  nim  {SUrickUind  v. 
Strickland,  10  Sim.  874).  And  as  between  him  and  the  devisees  of  other 
parts  of  the  testator's  estates,  the  estates  devised  to  the  former  are  not  to 
DC  applied  in  payment  of  the  debts  in  priority  to  the  estates  devised  to  the 
latter  {Biederman  v.  Seymour,  3  Bear.  368). 

It  does  not  seem  certain  whether  this  section  applies  to  the  case  of  a 
devise  of  copyholds  to  an  heir  who  disclaims  all  mterest  under  the  will, 
and  enters  as  heir  of  the  testator  {BicJUey  y.  Bickley,  4  Eq.  216). 

Under  a  devise  of  customarjr  lands  to  the  testator's  heir,  his  heir  at  law 
took  and  not  his  customary  heir  {Thorp  v.  Owen,  2  Sm.  &  (Jiff.  90 ;  Polly 
V.  Polly,  31  Beav.  363 ;  Sladen  v.  Sladeji,  2  J.  &  H.  369). 

(e)  By  a  well-known  rule,  called  the  rule  in  Shelley* 8  case  (1  Bep.  93 ; 
see  Parker  y.  Clarke,  3  Sm.  &  Q.  161,  165),  it  was  established,  that  where 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  for  life,  and  in 
the  same  conveyance  an  estate  is  limited  either  immediately  or  mediately 
to  his  heirs  in  roe  or  in  tail,  the  word  heirs  is  a  word  of  limitation  of  the 
estate,  and  not  of  purchase.  Where  the  subsequent  limitation  to  the  heirs 
follows  immediately  the  estate  for  life,  it  then  becomes  executed  in  the 
ancestor,  forming,  by  its  union  with  the  estate  for  life,  one  estate  of  in- 
heritance in  possession ;  but  where  such  limitation  is  mediate  and  another 
estate  intervenes,  it  is  then  a  remainder  yested  in  the  ancestor  who  takes  the 
freehold,  not  to  be  executed  until  after  the  determination  of  the  preceding 
mesne  estate  (1  B.  &  C.  243).  For  the  decisions  on  this  rule  see  Tudor's 
L.  0.  Ck)ny.  3rd  ed.  599;  Feame,  Cent.  Bem.  10th  ed.  pp.  28-— 201; 
Evam  y.  Evans  (1892,  2  Oh.  173). 

In  order  to  understand  this  section  of  the  act,  it  is  necessary  to  observe 
that  when  a  person  has  an  interest  in  lands  and  grants  a  portion  of  that 
interest,  or,  in  other  terms,  a  less  estate  i^n  he  has  in  himself,  the  pos- 
session of  these  lands  will,  on  the  determination  of  the  granted  interest  or 
estate,  return  or  revert  to  the  grantor  (Com.  Dig.  Estate  (B.  10,  11,  12, 
31) ;  2  Bl.  Com.  175 ;  Co.  Litt  22  b ;  Plowd.  151 ;  Watk.  on  Cony.  120). 
An  estate  in  reversion  is  therefore  the  residue  of  an  estate  left  in  the 
^antor,  to  commence  in  possession  after  the  determination  of  some  par- 
ticular eststte  granted  by  nim  (Oo.  Litt.  22^,  or  the  returning  of  the  land 
to  the  grantor  or  his  heirs  after  the  front  is  over  {Ih.  142).  A  reyersion 
is  never  created  by  deed  or  writing,  but  arises  from  construction  of  law, 
whereas  a  remainder  can  only  be  limited  by  deed  or  some  other  assurance. 
It  was  a  rule  that  a  grantor  could  not  enaole  his  heir  general  to  take  a 
remainder  as  purchaser,  under  a  limitation  to  his  heirs,  but  where  the 
limitation  is  to  the  right  heirs  of  the  grantor,  the  use  so  limited  was  con- 
strued to  be  the  old  use,  and  was  to  be  executed  in  hinn  as  the  reversion  in 
fee,  and  not  as  a  remainder  (1  Bep.  129  b,  130;  Oodolphin  y.  Abingdon, 
2  Atk.  57).  As  where  a  man  granted  to  A.  B.  with  remainder  to  his  own 
heirs  male,  such  heirs  took  by  descent  {WiUs  y.  Palmer,  Bl.  B.  687;  5 
Burr.  2615 ;  Bead  y.  Morpeth,  Oro.  EHz.  321 ;  Moore,  284 ;  Bingham's 
case,  2  Bep.  91 ;  Cholmondeley  y,  Clinton,  2  Mer.  173 ;  2  B.  &  Aid.  625  ; 
2  Jac.  &  W.  1 ;  4  Bligh.  N.  8.  1 ;  Locke  y.  Southwood,  1  M.  &  0.  411). 

If  a  man,  seised  as  heir  on  his  mother's  side,  made  a  feoffment  in  fee  to 
the  use  of  himself  and  his  heirs,  the  use,  being  a  thing  in  confidence, 
would  haye  followed  the  nature  of  the  lands,  and  would  haye  descended  to  the 
heir  on  the  part  of  the  mother  (Oo.  Litt.  13  a;  Oodbold  y.  Freestone,  3 
Lev.  406 ;  Nwnson  y.  Bamejs,  7  Eq.  250 ;  Heywood  y.  Heywood,  34  Beay. 
317) ;  and  it  was  the  same  if  the  assurance  had  been  by  mie  and  reooveiy 
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{Alibci  V.  BurUm,  Salk.  590;   see  Stringer  v.  New,  9  Mod.  363).     So  8A4Wm.  4, 
where  a  settlor  entitled  ex  parte  Tnatemd  limited  lands  (by  an  ultimate     ^'  1^>  ■•  8» 
limitation  in  a  settlement)  to  the  right  heirs  of  her  mother,  whose  heir-   luIZIi       T 
at-law  she  then  was,  the  estate  descended  on  her  intestacy  to  her  own  jj^^^  ot  ^^ 
heir  ex  parte  matemd  {Moore  v.  Simpktn,  31  Ch.  D.  95).     But  the  rule  goent. 
held  only  where  the  feoffor  or  settlor  took  by  descent,  and  not  by  pur- 
chase {Martin  v.  Strachan,  Str.  1179,  Nolan's  ed.;  1  Wils.  66;  6  Br.  P.  0. 
319 ;  6  Term  Bep.  104).    As  to  copyholds,  see  Boe  v.  Baldwin  (5  Term 
Bep.  104).    But  if  a  tenant  in  tail  by  purchase,  with  the  reversion  in  fee 
ex  parte  matemSj  levied  a  fine,  the  land  descended  to  his  maternal  heirs 
(8ynwnd8  v.  Cudmore,  Salk.  338 ;  1  Show.  370) ;  for  the  tenant  in  taU,  by 
levying  a  fine,  acquired  a  base  fee,  which  mereed  in  the  reversion,  of 
which  the  tenant  was  seised  ex  parte  matemd,  and  descended  in  the  same 
line. 

A  deed  of  partition  between  parceners  did  not  break  the  descent  (Com. 
Dig.  Parcener,  C.  15) ;  nor  a  deed  of  partition  between  one  parcener 
and  a  purchaser  from  another  {Doe  v.  Dixon,  5  Ad.  &  Ell.  834).  Where 
a  man  has  an  equitable  estate  ex  parte  paternd  or  ex  parte  matemd,  and 
afterwards,  by  descent  or  otherwise,  acquires  the  legal  estate,  the  equit- 
able esctate  wiU  merge  in  the  legal,  and  the  descent  will  be  according  to 
the  legal  title  {Ooodright  v.  Welh,  Dougl.  771,  2nd  ed. ;  Wade  v.  Paget,  1 
Br.  C.  C.  363 ;  Selby  v.  Alston,  3  Ves.  339 ;  Lyster  v.  Mahony,  1  Drury  & 
Warren,  243 ;  and  see  Ooodright  v.  Bearle,  2  Wils.  29 ;  Ooodtitle  v.  White, 
1  New.  Bep.  383 ;  15  East,  174  ;  3  Brest.  Conv.  325, 340).  But  where  an 
infant  died  seised  of  an  equitable  estate  which  had  descended  ex  parte 
matemd,  his  incapacity  to  call  for  a  conveyance  of  the  legal  estate  (by 
which  the  course  of  the  descent  might  have  been  broken)  was  held  not  a 
sufficient  reason  to  induce  the  court  to  consider  the  case  as  if  such  a  con- 
veyance had  actually  been  made ;  if  not  being,  according  to  the  terms  of 
the  tmst,  any  part  of  the  express  duty  of  the  trustees  to  execute  such  a 
oanveyance  {Langley  v.  8neyd,  1  Sim.  &  Stu.  45). 

A  devise  to  trustees  in  fee  upon  trust  to  pay  the  rents  to  A.  for  life, 
and  after  his  death  to  convey  to  such  person  as  should  answer  the  de- 
scription of  the  testator's  heir-at-law  broke  the  descent  of  real  estate 
which  had  descended  to  him  ex  parte  matemd,  and  vested  it  in  his  heir-at- 
law  according  to  the  common  law  as  equitable  devisee  {Davis  v.  Kirk,  2 
E.  &  J.  391 ;  see  pp.  393,  394). 
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4.  When  any  person  shall  have  acquired  any  land  by  pur-  Where  heirs 
chase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  takebypur- 
body  of  any  of  his  ancestors,  oonteaned  in  an  assurance  executed  limitations  to 
after  the  said  thirty-first  day  of  December,  one  thousand  eight  the  heirs  of 
hundred  and  thirty-three,  or  under  a  limitation  to  the  heirs  or  to  ^^^^^^j 
the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limi-  descend  as  if 
tation  haying  the  same  effect,  contained  in  a  will  of  any  testator  the  ancestor 
who  shall  depart  this  life  after  the  said  thirty-first  day  of  De-  J^^^^f  ^ 
cember,  one  thousand  eight  hundred  and  thirty-three,  then  and 
in  any  of  such  cases  such  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limita- 
tion had  been  the  purchaser  of  such  land  (/). 

(/)  Before  this  act,  under  a  limitatioii  to  special  heirs  of  a  person,  to 
whom  no  estate  was  given,  the  descent  would  have  been  the  same  as  if 
%»  estate  had  descended  from  him  (See  Feame,  Oont.  Bem.  80).  Thus,  a 
limitation  to  the  heirs  male  of  the  body  of  £.  (where  no  estat^  is  in  or 
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3  ft  4  Will.  4,  given  to  B.  himself),  not  only  gives  such  heir  an  estate  in  tail  male,  but 
0.  106, 1.  4.    such  an  estate  tail  as  will,  on  failure  of  his  issue  male,  go  in  succession  to 

the  other  heirs  male  of  the  body  of  B.,  in  the  same  course  as  if  the  estate 

.  tail  had  descended  from  B.  lumself  {Mandeville^B  case,  Co.  Litt.  26 ;  see 
Vernon  v.  Wright,  2  Drew.  439 ;  Southcot  v.  Stowell,  1  Mod.  226,  237 ;  2 
Mod.  207,  211 ;  Wilh  v.  Palmer,  5  Burr.  2615 ;  Wrightson  v.  Maoatdey, 
14  M.  &  W.  214 ;  Winter  v.  PerroU,  9  CI.  &  Fin.  606).  But  where  the 
limitation  was  to  the  heirs  general  of  a  person,  the  rule  m  Mandeville's  ocue 
did  not  apply  {Moore  v.  Simh'n,  31  Ch.  D.  95).  The  above  section  lays 
down  a  rule  of  descent  applicable  as  well  to  limitations  to  heirs  general  as 
to  limitations  to  heirs  special.  A  gift  to  the  heirs  of  a  person  to  whom  no 
estate  is  given  is  a  gift  to  them  as  personce  designatce,  and  they  take  as 
joint  tenants  {Berens  v.  Fellowes,  56  L.  T.  391 ;  35  W.  B.  350). 


Brotherb  and  Sisters. 

Brothers,  &c.,  8.  No  brother  or  sister  shall  be  oonsidered  to  inherit  imrne* 
shall  trace  diately  from  his  or  her  brother  or  sister,  but  every  desoent  from 
tiS^h  their  ^  brother  or  sister  shall  be  traced  through  the  parent  {g). 

parent.  ^^^  Before  this  act  the  descent  between  brothers  and  sisters  was  con- 

sidered as  immediate ;  and  in  making  out  their  title  to  each  other,  the 
common  father  need  not  have  been  named,  though  living,  but  the  desoent 
between  them  was  exactly  the  same  as  if  he  had  been  dead  (Watk.  Desc. 
Ill,  n. ;  H.  Chitty  on  Desc.  64,  354 ;  CoUingwood  v.  Pace,  1  Ventr.  413 ; 
Bridg.  by  Bann.  410).  So  under  the  old  law,  where  A.  had  been  attainted 
of  treason,  the  descendants  of  one  of  A.*8  children  could  inherit  property 
from  the  descendants  of  another  notwithstanding  A. 's  attainder  (^^^natm 
y.  Leslie,  L.  B.  1  C.  P.  389).  As  to  the  doctrine  of  possessio  fraJhris,  see 
note  to  sect.  9,  post,  p.  362. 


Lineal  Ancestors  admitted. 

lineal  anoes-       6.  Every  lineal  ancestor  shall  be  capable  of  being  heir  to 

tor  may  be      any  of  his  issue ;  and  in  every  case  wnere  there  shall  be  no 

fwenw  to^'     i^Bsae  of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his 

collateral        heir  in  preference  to  any  person  who  would  have  been  entitled 

persoM  claim-  to  inherit,  either  by  tracing  his  descent  through  such  lineal 

Sm.     ^^      ancestor,  or  in  consequence  of  there  being  no  descendant  of  such 

lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother 

or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue, 

other  than  a  nearer  lineal  ancestor  or  his  issue  (A). 

{h)  A  son  legitimate  in  Scotland  by  the  subsequent  marriage  of  his 
parents,  both  natives  of  and  domiciled  and  married  in  Scotland,  died  in- 
testate as  to  lands  in  England  of  which  he  was  seised  in  fee  and  without 
issue :  it  was  held,  that  the  father  did  not  inherit  under  this  section  {Be 
Don,  4  Drew.  194;  see  Doe  v.  Vardill,  7  01.  &  F.  895;  and  Shaw  v.  Oould, 
Li,  Bi.  3  S.  Xi.  55). 
Old  rule  It  was  an  old  maxim  of  law  that  an  inheritance  might  lineally  descend 

excluding  the  but  not  ascend  (3  Rep.  40  a).  The  parent,  therefore,  could  never  take 
asoending  immediately  by  aoscent  from  the  child,  but  the  land  would  rather  have 
"»«•  escheated  {Cowper  v.  Cowper,  2  P.  Wms.  666).    Yet  a  father  or  mother 
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))efore  this  act  might  have  inherited  as  counn  to  their  child ;  as  where  a  8  ft  4  Will.  4, 
son  died  seised  in  fee  of  land  without  issue,  brother,  or  sister,  but  leaving    <)•  106,  •.  6. 
two  cousins  his  heirs-at-law,  one  of  whom  was  his  own  mother  {EaatuKmt  '  * 

y.  Vincke,  2  P.  Wms.  613).  So  an  uncle  might  have  had  land  as  heir  ' 
though  the  father  was  alive  TLitt.  s.  3) ;  but  if  in  that  case  the  uncle 
acquired  actual  seisin  and  diea  without  issue,  the  father  might  have  had 
the  laud  as  heir  to  the  uncle  (Grig,  de  Jur.  Feud.  234 ;  Wright's  Ten. 
182,  n.  (z)).  So  the  father  might  nave  taken  hj  purchuse  as  tne  nearest 
of  blood  to  his  son,  as  if  a  lease  were  made  to  the  son  for  life  with 
remainder  to  his  next  of  blood  in  fee  (Co.  Litt.  10  b ;  3  Bep.  40  a). 


Male  Like. 

7.  And  be  it  further  enacted  and  declared,  that  none  of  the  The  male 
maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be  ^*1^ 
traced,  nor  any  of  their  descendants,  shall  be  capable  of  inherit-  ^ 
ing  until  all  his  paternal  ancestors  and  their  descendants  shall 
haye  failed ;  and  also  that  no  female  paternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  shall  be  capable  of  inheriting 
until  all  his  male  paternal  ancestors  and  their  descendants  shaU 
have  failed;  and  that  no  female  maternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until 
all  his  male  maternal  ancestors  and  their  descendants  shaU  haye 
&iled  (i). 

Jt)  The  true  meaning  of  the  section  is  that  where,  after  due  and 
ftcient  investigation,  there  is  no  reasonable  possibility  of  ascertaining 
that  there  are  descendants  from  the  paternal  ancestors,  uien  the  descen- 
dants of  the  maternal  ancestors  must  be  sought  for  {Oreaves  v.  Greenwood^ 
2  Ex.  Div.  297).  As  to  what  is  sufficient  evidence  of  the  extinction  of 
superior  lines  of  descent,  see  Ih.;  Lydl  y.  Kennedy  (18  Q.  B.  Div.  811); 
BaioUnsan  y.  Miller  (1  Oh.  D.  52) ;  JeaJcea  v.  White  (6  Exch.  880). 


Mother  of  Maxe  Paternal  Ancestor. 

8.  And  be  it  further  enacted  and  declared,  that  where  there  The  mother  of 
shall  be  a  failure  of  male  paternal  ancestors  of  the  person  from  ™<>[®  remote 
whom  the  descent  is  to  oe  traced,  and  their  descendants,  the  tobepre^  ^ 
mother  of  his  more  remote  male  paternal  ancestor,  or  her  de-  ferred  to  the 
scendants,  shall  be  the  heir  or  heirs  of  such  person,  in  preference  ^oti^e'  o^^« 
to  the  mother  of  a  less  remote  male  paternal  ancestor,  or  her  i^Jl^^stor. 
descendants ;  and  where  there  shall  be  a  failure  of  male  maternal 
ancestors  of  such  person  and  their  descendants,  the  mother  of  his 
more  remote   male  maternal  ancestor,  and  her  descendants, 
shall  be  the  heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and  her  descen- 
dants {/). 

(j)  This  statute  has  declared  the  law  to  be  in  accordance  with  the 
position  laid  down  by  Blackstone  (2  Comm.  238 ;  Daviea  v.  Loumdee,  6 


862  Law  of  Inhen'itance. 

8  ft  4  Will.  4,  Bing.  N.  0.  169).  It  was  decided,  that  where  a  person  seised  of  an  estate 
0.  106,  f.  8.     tx  parte  matemcL  died  without  issue,  the  descendants  of  his  maternal 

grandfather  must  all  be  extinct  before  any  descendant  of  a  remoter 

maternal  ancestor  could  inherit,  however  nearly  related  to  the  propositus 
ex  parte  maternd  {Hawkins  v.  Skewen,  1  Sim.  &  Stu.  257  ;  see  Hale*s  Hist. 
0.  ii.  hj  Runn.  2nd  vol.  120).  As  to  what  is  sufficient  evidence  of  the 
extinction  of  a  superior  line  of  descent,  see  Jeakes  v.  White  (6  Exch.  880), 
and  the  cases  quoted  under  sect.  7. 


Admission  of  Half  Blood. 

Half  blood,  if      9.  Any  person  related  to  the  person  from  whom  the  descent 

^f  ^^^^      is  to  be  traced  by  the  half  blood  shall  be  capable  of  being  his 

ancertor,^to     ^^11^  >  ^^'^  ^'^  place  in  which  any  such  relation  by  the  half 

inherit  after    blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be  entitled 

Wood^f^th      *^  inherit,  shall  be  the  next  after  any  relation  in  the  same 

same  degree;   degree  of  the  whole  blood,  and  his  issue,  where  the  common 

if  on  the  Dart  ancestor  shall  be  a  male,  and  next  after  the  conmion  ancestor 

an*'tOT  irfter  ^'^^'^  ®^^^  common  ancestor  shall  be  a  female,  so  that  the 

her.      '         brother  of  the  half  blood  on  the  part  of  the  father  shall  inherit 

next  after  the  sisters  of  the  whole  blood  on  the  part  of  the  father 

and  their  issue,  and  the  brother  of  the  half  blood  on  the  part 

of  the  mother  idiall  inherit  next  after  the  mother  (k). 

ExoeptionB  (^)  The  old  rule  of  law  which  excluded  the  half  blood  from  taking  by 

to  the  role  descent,  was  subject  to  some  exceptions  and  qualifioations,  to  which  it  will 
excluding  the  be  proper  to  advert.  As  the  descent  from  the  parent  to  daughters  was 
half  blood.  immediatey  daughters  by  different  venters  might  have  inherited  together 
as  one  heir  to  &eir  common  parent,  although  they  could  not  inherit  to 
each  other  (Harg.  Co.  Litt.  14  a,  n.  (5)).  And  the  daughters  by  seyeral 
husbands  succeed  in  the  same  manner  to  the  inheritance  of  their  mother 
(See  Watit.  on  Deso.  159,  n.  (b) ;  H.  Chitty  on  Desc.  78,  79).  So,  also,  in 
the  case  of  estates  tail,  the  half  blood  commg  within  the  description  of  the 
entail  might  inherit  as  effectually  as  the  whole  blood,  for  they  do  not  daun 
as  heirs  of  the  person  last  seised,  but  of  the  original  donee  (Plowd.  57 ; 
3  Eep.  42 ;  Ooodtiile  v.  Newman^  3  Wils.  526).  d  titles  of  honour,  also, 
half  olood  is  no  impediment  to  the  descent ;  but  a  title  can  only  be  trans- 
mitted to  those  who  are  descended  from  the  first  person  ennobled,  or  the 
person  who  is  made  the  stock  of  descent  (Go.  litt.  15  b ;  3  Bep.  42  a ; 
Cruise's  Dig.  tit.  26,  c.  3,  ss.  8—11). 

A  brother  or  sister  of  the  half  blood  is  entitled  to  share  the  personal 

estate  of  an  intestate  equally  with  one  of  the  whole  blood,  inasmuch  as 

they  are  both  equally  near  of  kin  to  the  intestate  (1  Jac.  2,  c.  17,  s.  7 ; 

Jessop  Y.  Watson,  1  M.  &  K.  665  ;  Burnett  v.  Mann,  1  Yes.  sen.  156). 

Seisin  of  Before  the  above  act,  a  man  in  order  to  oualify  himself  to  take  by 

ancestor.  descent,  must  have  shown  that  he  was  heir  of  tne  person  last  seised  of  the 

actual  freehold  and  inheritance  (Co.  Litt.  11  b,  15d;  3  Bos.  &  P.  648; 

Effect  of  rnle   Jenkins  v.  Pritchard,  2  Wils.  45).    Thus  if  A.  died  leaving  a  son  and 

reqniring         daughter  by  one  venter,  and  a  son  by  another,  and  the  son  by  the  first 

seisin  of  venter  became  actually  seised  and  dies,  his  sister  was  heir  to  him ;  but  if 

ancestor  npon  ixe  died  without  having  acquired  the  seisin,  the  son  by  the  second  venter 

v^fS^S*  *?        would  have  taken  as  immediate  heir  of  his  father,  to  tne  exclusion  of  the 

half  blood.       gig^j,  (Co.  Litt.  15 ;  Sir  W.  Jones,  561 ;  Co.  Litt.  15  a ;  3  Wils.  521 ;  7  T.  R. 

Rule  of  398, 399 ;  Id,  213 ;  Bushhy  v.  Dixon,  3  B.  &  C.  304 ;  3  T.  R.  211 ;  Jenk.  242  ; 

possessio  Goodtitle  v.  Newman,  3  Wils.  516 ;  Doe  v.  Keen,  7  T.  R.  386 ;  Cunningham 

fratrit.  y.  Moody,  1  Ves.  sen.  174;  Buchanan  v.  Harrison,  1  J.  &  H.  662;  Doe 
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y.  HtUton,  3  Bos.  &  P.  643;  Goodtitle  t.  White,  15  East,  174;  2  Bos.  &  P.  3  ft  4  WUl.  4, 
N.  E.  388 ;  Harg.  Co.  Litt.  14  a,  n.  6).  o.  106,  i.  9. 

The  descent  of  descendible  freeholds  to  heirs  wa«  governed  by  the  same  Z|        TTj 
roles  as  prevailed  in  cases  of  estates  of  inheritance  {Oravenor  v.  Brooke ,  Z^^^a 
Poph.  32 ;  Long  v.  Myles,  Fox  &  Smith,  Ir.  Eep.  1  ;  Pierson  v.  Sh(yre,  1  "««^oia8. 
Atk.  480).    And  the  rule  of  po$&es»io  fratrU  was  applicable  to  oopyholds 
(4  Bep.  21). 


Attainted  Blood. 

10.  That  when  the  person  from  whom  the  descent  of  any  After  the 
land  is  to  be  traced  shall  have  had  any  relation  who,  having  d®**^  ^^  • 
been  attainted,  shall  have  died  before  such  descent  shall  have  SS^ed,  his 
taken  place,  then  such  attainder  shall  not  prevent  any  person  desoendants 
from  inheriting  such  land  who  would  have  been  capable  of  in-  ™*y  inherit, 
heriting  the  same,  by  tracing  his  descent  through  such  relation, 
if  he  had  not  been  attainted,  unless  such  land  shall  have  es- 
cheated in  consequence  of  such  attainder  before  the  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four  (/). 

(/)  Persons  attainted  of  hi^b  treason  or  felony  were  incapable  of  in-  The  effect  of 
henting  lands  or  of  transmitting  them  by  descent  to  their  posterity  (Co.  attainder. 
Litt.  8  a ;  Cro.  Oar.  566).  Another  consequence  of  such  an  attainder  was 
the  corruption  and  extinction  of  all  bereditanr  blood  in  the  person  attainted, 
by  which  he  was  rendered  not  only  incapable  of  himself  inheriting  or  of 
transmitting  his  own  property  by  heirsnip,  but  he  also  obstructed  the 
descent  of  lands  to  his  posterity,  in  all  cases  where  they  were  obliged  to 
derive  their  title  through  him  from  any  remote  ancestor  (11  Eep.  1  b ;  Co. 
Litt.  391  b ;  see  Yorke's  Law  of  Forfeiture,  72,  4th  ed. ;  2  Blac.  Com.  251 ; 
4  76.  388 ;  Bl.  Considerations  on  the  Law  of  Forfeiture  for  High  Treason ; 
Bac.  Abr.  Forfeiture ;  Bum's  J.  Forfeiture).  But  as  between  two  sons  of 
an  attainted  father,  there  was  nothing  to  hinder  one  brother  from  inherit- 
ing to  the  other  (1  Yentr.  413 ;  Yorke's  Law  of  Forfeiture,  83,  4th  ed. ; 
Kynniard  v.  Leslie,  L.  R.  1  C.  P.  389). 

Freeholds  of  inheritance,  which  at  the  time  of  the  death  of  a  felo  de  se 
belonged  to  him,  did  not  escheat  to  the  crown,  but  passed  to  his  heir- 
at-law  (Norris  v.  Chamhere,  29  Beav.  258 ;  3  Co.  Inst.  55 ;  2  Bl.  Com.  386  ; 
2  Bac.  Abr.  tit.  Felo  de  se ;  4  Yin.  Abr.  268,  tit.  Blood,  corrupted,  A.  pi.  2 ; 
Haley  ▼.  Petit,  Plowd.  253,  261 ;  7  Jur.  N.  S.  689).  In  the  case  of  a  fee 
tail,  notwithstanding  the  forfeiture  of  lands  entailed  by  an  attainder,  yet 
the  blood  of  the  attainted  person  was  not  corrupted  so  as  to  affect  the 
issue  in  tail,  for  they  claimed  per  formam  doni  {Dowtie^e  case,  3  Eep.  9  b ; 
Yorke's  Law  of  Forfeiture,  81,  82;  Br.  Descent,  pi.  1;  Bro.  Forfeiture, 
pi.  37 ;  Mantell  v.  Mantdl,  Cro.  Eliz.  28 ;  Sheffield  v.  RatcUffe,  Godb.  305  ; 
Hob.  347). 

If  a  copyholder  was  attainted  of  treason  or  felony,  his  copyhold  was 
immediately  forfeited  to  the  lord  (Hawk.  P.  C.  b.  2,  c.  49,  s.  7).  But  by 
the  custom  of  some  manors,  the  son  might  inherit  from  his  father,  not- 
withstanding the  attainder  of  the  latter  (1  Watk.  on  Cop.  326;  Scriven, 

181% 

By  33  &  34  Yict.  c.  23,  s.  1,  it  is  enacted  that,  from  and  after  the  4th  Statutes  as  to 
July,  1870,  no  confession,  verdict,  inquest,  conviction,  or  judgment  of  or  attainder, 
for  any  treason  or  felony  ot  felo  de  se  shall  cause  any  attainder  or  corrup-  33  &  34  yiot. 
tion  01  blood  or  any  forfeiture  or  escheat.     But  nothing  in  the  act  is  to  o.  23. 
affect  the  law  of  forfeiture  consequent  upon  outlawry  (§ee  also  54  Q«o.  3, 
c.  146 ;  Hansard,  Pari.  Debates,  vol.  27,  pp.  527—538 ;  13  &  14  Yict.  c.  60, 
88.  46,  47,  poet). 
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l*ili^^Vi*'  Commencement  of  Act. 

Act  not  to  11'  This  act  shall  not  extend  to  any  descent  which  shall  take 

extend  to  any  place  on  the  death  of  any  person  who  shall  die  before  the  said 
dsfloent  before  gpg^  ^^j  Qf  January,  one  thousand  eight  hundred  and  thirty- 
1834.  loiir. 

Limitations         ^2.  Where  any  assurance  executed  before  the  said  first  day 

made  before     of  January,  one  thousand  eight  hundred  and  thirty-four,  or  the 

1884*^^*    wiU  of  any  person  who  shall  die  before  the  same  first  day  of 

heirs  of  a        January,  one  thousand  ei^ht  hundred   and  thirty-four,  diall 

person  then     contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person, 

tiS°  eff"^t^    under  which  the  person  or  persons  answering  the  description  of 

if  this  a^  1^  heir  shall  be  entitled  to  an  estate  by  purchase,  then  the  person 

not  been         or  persons  who  would  have  answered  such  description  of  heir  if 

°^®'  this  act  had  not  been  made,  shall  become  entitled  by  virtue  of 

such  limitation  or  ^ift,  whether  the  person  named  as  ancestor 

shall  or  shall  not  be  living  on  or  after  the  said  first  day  of 

January,  one  thousand  eight  hundred  and  thirty-four. 


(    365    ) 


PAYMENT  OF  DEBTS  OUT  OP  REAL  ESTATES. 

11  Geo.  IV.  &  1  Will.  IV.  cap.  47. 

An  Act  for  consolidating  and  amending  the  Law8  for  facili* 
tating  the  Payment  of  Debts  out  of  Real  Estates. 

[16th  July,  1830.] 

Bepeal  of  former  Acts.  ii  Geo.  4  * 

.  .  1W11L4, 

Whereas  an  act  was  passed  in  the  third  and  fourth  years  of    e.  47,  •.  i. 
King  William  and  Queen  Maiy,  intituled  "An  Act  for  the  3^4 -vvil!  & 
Belief  of  Creditors  against  fraudulent  Devises,"   which  was  m.  c.  14. 
made  perpetual  by  an  act  passed  in  the  sixth  and  seventh  years  6  &  7  Will.  3, 
of  King  William  the  Third,  intituled  "  An  Act  for  continuing  0.  u. 
several  Laws  therein  mentioned : "  and  whereas  an  act  was 
passed  by  the  Parliament  of  Ireland,  in  the  fourth  year  of  Queen  4  Anne, 
Anne,  intituled  "An  Act  for  Relief  of  Creditors  against  fraudu-  °-  ^  C^)- 
lent  Devises : "  and  whereas  cm  act  was  passed  in  the  forty-seventh  47  Geo.  3, 
year  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  °-  7*- 
Act  for  more  effectually  securing  the  Payment  of  Debts  of 
Traders : "  and  whereas  it  is  expedient  that  the  provisions  of  the 
said  recited  acts  should  be  enlarged,  and  that  the  said  recited 
acts  should  be  repealed,  in  order  that  all  the  provisions  relating 
to  this  matter  should  be  consolidated  in  one  act ;  be  it  therefore  Reoited  acts 
enacted,  that  the  said  several  recited  acts  shall  be  and  the  same  repealed. 
are  hereby  repealed,  but  so  as  not  to  affect  any  of  the  provisions 
and  remedies  of  the  said  acts,  or  any  of  them,  to  the  benefit  of 
which  any  persons  are  entitled,  as  against  any  estate  or  interest 
in  any  Lands,  tenements,  hereditaments  or  other  real  estate 
of  any  person  or  persons  who  died  before  the  passing  of  this 
act  (a). 

(a)  By  the  common  law,  freehold  lands  of  inheritance  which  descended  Old  role  as  to 
to  the  heir  were  assets  for  the  parent  of  the  ancestor's  debts  bv  specialty,  liability  of 
aa  by  bond  or  covenant  in  wmch  the  heirs  were  named  (I  otr.  665;  4  lands  to  debts. 
£^,  492).    Bat  the  ancestor,  by  disposing  of  the  land  by  will,  could  de-> 

Erive  his  creditors  of  that  means  of  payment,  as  the  devisee  was  neither  at 
iw(4  East,  491;  7  East,  135;  2  Atk.  292,  432;  2  Anstr.  515),  nor  in 
eqnity  (2  Atk.  432),  liable  to  the  pavment  of  the  testator's  debts  in  respect 
of  the  land  devised.  The  heir  at  law  also  to  whom  the  land  descended 
mi£:ht  have  defeated  the  creditor  of  his  ancestor  by  aliening  the  land 
b^re  ^t  by  the  creditors  (IP.  Wms.  777),  although  in  equity  he 
appears  to  have  been  responsible  for  the  value  of  the  land  sold  (id.  777, 
431 ;  see  1  Fonbl.  Eq.  283}.  To  obviate  those  mischiefs  the  statute  3  &  4 
WOL  &  Mary,  c.  14  (made  perpetual  by  6  &  7  Will.  3,  c  14,  and  extended 
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0.  47,  f.  1. 


11  Geo.  4ft  to  Ireland  by  4  Anne,  c.  5)»wa8  passed.  And  after  that  statute  the  oonne 
1  Will.  4,  was  to  sue  the  heir,  as  being  the  person  bound  by  and  named  in  the 
specialty,  and  the  devisee,  bemuse  he  had  the  land*  {Re  HyaU^  Bowles  y. 
HyaU,  38  Ch.  D.  619).  The  statute  3  &  4  Will.  &  Mary  was  repealed  and 
re-enacted  by  the  aboye  act  with  additional  provisions  to  supply  some  omis- 
sions in  the  former  statute.  For  the  old  law  as  to  proceedings  against  the 
heir  upon  the  bond  of  his  ancestor,  as  to  alienation  of  assete  by  the  heir, 
and  the  statutes  of  fraudulent  devises,  see  further  the  notes  to  Jeffreion  v. 
M(yrUm  (2  Wms.  Saund.  12,  ed.  1871). 

It  was  not  necessary  under  3  &  4  Will.  &  Mary,  c.  14,  as  it  is  under  the 
act  13  Eliz.  c.  5,  against  fraudulent  conveyances,  that  the  devise  should 
have  been  made  with  the  intent  to  delay,  hinder,  or  defraud  creditors 
{Coope  V.  Cresawell,  2  Eq.  106).  Under  13  Eliz.  c.  6,  fraudulent  convey- 
ances may  be  set  aside  by  creditors  after  the  death  of  the  debtor  ^Lush  v. 
Wilkinson,  6  Yes.  384).  The  action  should  be  brought  by  the  plamtifE  on 
behalf  of  himself  and  all  other  unsatisfied  creditors  of  the  deceased  ( French 
y.  French,  6  D.  M.  &  G.  96 ;  Richardson  v.  Smallwood^  Jac.  652).  And  it 
seems  that  the  plaintiff  need  not  have  obtained  judgment  for  his  debt 
{Rees  Biver  Co.  v.  Atwell,  7  Eq.  347). 


Fraudulent 
oonveyanceB 


For  remedy- 
ing frauds 
oommitted  on 
creditors  by 
wills. 


Devises  to  be  void  against  Specialty  Creditors. 

2.  And  whereas  it  is  not  reasonable  or  just  that  by  the 
practice  or  contrivance  of  any  debtors  their  creditors  should  be 
defrauded  of  their  just  debts,  and  nevertheless  it  hath  often  so 
happened,  that  where  several  persons  having  by  bonds,  cove- 
nants or  other  specialties,  bound  themselves  and  their  heirs,  and 
have  afterwards  died  seised  in  fee  simple  of  and  in  manors, 
messuages,  lands,  tenements  and  hereditaments,  or  had  power 
or  authority  to  dispose  of  or  charge  the  same  by  their  wills  or 
testaments,  have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts ;  for  remedying  of  which,  and  for  the  maintenance  of  just 
and  upright  dealing,  be  it  therefore  further  enacted,  that  all 
wills  and  testamentary  limitations,  dispositions  or  appointments, 
already  made  by  persons  now  in  being,  or  hereafter  to  be  made 
by  any  person  or  persons  whomsoever,  of  or  concerning  any 
manors,  messuages,  lands,  tenements  or  hereditaments,  or  any 
rent,  profit,  term  or  charge  out  of  the  same,  whereof  cmv  person 
or  persons,  at  the  time  of  his,  her,  or  their  decease,  shall  oe  seised 
in  fee  simple,  in  possession,  reversion  or  remainder,  or  have 
power  to  diispose  of  {b)  the  same  by  his,  her  or  their  last  wills  or 
testaments,  shall  be  deemed  or  taken  (only  as  a^inst  such  person 
or  persons,  bodies  politic  or  corporate,  and  his  and  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  every  of 
them  with  whom  the  person  or  persons  making  any  such  wills 
or  testaments,  limitations,  dispositions  or  appointments,  shall 
have  entered  into  any  bond,  covenant  or  other  specialty,  binding 
his,  her,  or  their  heirs)  to  be  fraudulent  and  clearly,  absolutely 
and  utterly  void,  frustrate,  and  of  none  effect ;  any  pretence, 
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oolouTy  feigned  or  pieBumed  oonsideration,  or  any  other  matter    ^^  ^•J:  *  * 
or  thing  to  the  contrary  notwithstanding.  ^^  47^  ^^  2. 

{b)  The  words  '*  power  to  dispose  of*  were  held  to  include  leasehold 
estates  pur  autre  vi>,  and  therefore,  that  a  devise  of  them  was  void  against 
creditors  (West/aling  v.  Westfaling,  3  Atk.  460,  465).  Sect.  2  of  3  &  4 
WilL  &  Mary,  c.  14,  applied  to  devises  of  every  description  of  estate  legal 
or  equitable.  And  by  sect.  3,  the  devisee  of  an  equitable  estate  seems  to 
be  made  liable  to  an  action  of  debt  by  the  creditors  of  the  devisor  {Coope 
V.  Creswell,  2  Ch.  121). 

Under  sect.  59  of  Conv.  Act,  1881  (poat),  obligations  under  seal  exe- 
cuted since  31st  December,  1881,  operate  in  the  absence  of  a  contrary 
intention  to  bind  heirs  and  real  estate,  although  not  so  expressed. 


Devisees  to  be  liable  to  Specialit  Debts. 

3.  And,  for  the  means  that  such  creditors  may  be  enabled  to  Enabling 
recover  upon  such  bonds,  covenants  and  other  specialties,  be  it  creditors  to 
further  enacted,  that  in  the  cases  before  mentioned  every  such  S^J^jJ?^^ 
creditor  ahall  a^d  may  have  and  maintain  his,  her.  anf  their  '^'  ^^ 
action  and  actions  of  debt  or  covenant  (c)  upon  the  said  bonds, 
covenants  and  specialties  against  the  heir  and  heirs  at  law  of 
such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
devisee  and  devisees,  or  the  devisee  or  devisees  of  such  firsts 
mentioned  devisee  or  devisees  (d)  jointly,  by  virtue  of  this  act  (e) ; 
and  such  devisee  and  devisees  shall  be  liable  and  chargeable  for 
a  false  plea  by  him  or  them  pleaded,  in  the  same  manner  as  any 
heir  should  have  been  for  any  false  plea  by  him  pleaded,  or  for 
not  confessing  the  lands  or  tenements  to  him  descended  (/). 

(c)  By  stat.  3  &  4  W.  &  M.  c.  14,  s.  3,  the  remedy  was  confined  to  3  ^  4  y^^  ^  |f , 
action.fi  of  debt;  and  it  was  decided  that  an  action  of  covenant  would  not  lie  0. 14,  confined 
against  a  devisee  to  recover  damages  for  a  breach  of  covenant  entered  to  actions  of 
into  by  the  devisor  {Wilson  v.  KnuMey,  7  East,  128^.  debt. 

It  has  been  held  however  that  damages  recoverea  in  an  action  of  cove-  Dei,tg  within 
nant,  brought  in  respect  of  breaches  of  covenant,  happening  after  death  3  &  4  w.  &  M. 
of  the  testator,  were  a  debt  payable  out  of  his  real  estate  under  a  charge  c.  14. 
of  debts  in  his  will  (Morse  v.  Tucker,  5  Hare,  79). 

The  statute  3  &  4  W.  &  M.  o.  14,  onlv  applied  where  debt  in  the  ordinary 
sense  of  the  word  existed  between  the  parties  in  the  life-time  of  both 
(Farley  y.  Briant,  3  Ad.  &  EL  839).  Liquidated  damages  for  breach  of 
covenant  occurring  after  the  covenantor's  death,  where  the  liability  during 
his  life  was  contingent,  were  not  such  a  debt  {lb, ;  see  Morse  v.  Tucker,  5 
Hare,  83).  But  money  due  under  an  absolute  covenant  for  the  payment 
of  sums  certain,  was  such  a  debt  even  though  not  accruing  unm  after 
the  covenantor's  death  (Jenkins  v.  Briant,  6  Sim.  603).  So,  also,  where  a 
testator  had  covenanted  in  his  son's  marriage  settlement  for  the  payment 
of  3,0007.  during  his  life,  or  three  months  after  his  decease  (Ooope  v. 
CressufeU,  2  Oh.  112). 

(d)  The  remedy  is  here  extended  to  the  devisees  of  devisees  {West- 
faling  v.  Westfcding,  3  Atk.  460). 

(e)  Equity  followed  the  rule  of  law;  and  therefore,  in  a  bill  by  a 
gpedalty  creditor  against  a  devisee  under  the  3  &  4  W.  &  M.  c.  14,  it  was 
aecided,  that  the  heir  at  law  (if  anyjiof  the  testator  was  a  necessary  party 
{(}awUry.Wadey  1  P.  Wms.  99;   Warren  v.  Stawell,  2  Atk.  126).    In 
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arranging  the  funds  in  equity  between  the  heir  and  devisee,  it  is  settled 
that  assets  descended  to  tne  heir  must  be  applied  to  pay  debts  before  lands 
can  be  charged  which  are  specifically  devised  (Chaplin  y.  Chaph'ny  3 
P.  Wms.  367 ;  Powis  v.  Corbet,  3  Atk.  666^,  See  further,  as  to  the  order 
in  which  assets  are  applied  in  payment  of  debts,  the  note  to  3  &  4  Will.  4, 
c.  104,  oo«<,  p.  380. 

(/)  If  in  an  action  by  a  bond  creditor  against  the  heir  of  an  intestate, 
the  latter  plead  a  false  plea  it  was  held  that  the  Court  of  Ghanoerjr  would 
after  a  decree  obtained  m  a  suit  by  another  creditor  for  the  administration 
of  the  intestate's  assets,  restrain  the  plaintiff  at  law  from  taking  out  exe- 
cution against  the  assets,  but  not  from  proceeding  against  the  heir  per- 
sonally (Price  V.  Evans,  4  Sim.  514). 

In  an  action  of  debt  against  a  devisee  on  a  bond  of  his  testator,  in  which 
the  question  was,  whether  the  signature  of  the  testator  was  a  forgery  or 
not,  a  party  entitled,  under  the  testator's  will,  to  an  annuity  chargea  on 
his  real  estate,  was  not  a  competent  witness  for  the  defendant  {Bloor  v. 
Davis,  7  M.  &  W.  235). 


Action  against  Devisee  only. 

If  there  is  no  4.  If  in  any  case  there  shall  not  be  any  heir  at  law  against 
heir  at  law,  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is  hereby 
be^^n^dned  P^®^>  ^  every  suoh  case  every  creditor  to  whom  by  this  act 
against  the  relief  is  SO  given  shall  and  may  have  and  maintain  his,  her  and 
devisee.  their  action  and  actions  of  debt  or  covenant,  as  the  case  may  be, 

against  such  devisee  or  devisees  solely ;  and  such  devisee  or  de* 
visees  shall  be  liable  for  false  plea  as  aforesaid  (g), 

(g)  Where  the  obligor  of  a  bond,  having  devised  his  land,  died  before 
the  passing  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  it  was  held,  that 
the  specialty  creditor  could  not  under  3  &  4  W.  &  M.  c.  14,  s.  3,  main- 
tain an  action  against  the  devisee  alone,  there  being  no  heir  {Hunting 
V.  Sheldrake,  9  M.  &  W.  256.    See  Oawler  v.  Wade,  1  P.  Wms.  100). 


Act  not  to  extend  to  Provisions  for  Payment  of  Debts. 

Not  to  affect        6.  Provided  always,  and  be  it  further  enacted,  that  where 
limitations  for  there  hath  been  or  shall  be  any  limitation  or  appointment,  de- 

lust  debts  or        •  j»         'x*  ^  • 

portions  for  '^^^  ^^  disposition,  01  Or  concemmg  any  manors,  messuages, 
children.  lands,  tenements  or  hereditaments,  for  the  raising  or  payment 
of  any  real  and  just  debt  or  debts,  or  any  portion  or  portions, 
sum  or  sums  of  money,  for  any  child  or  children  of  any  person, 
according  to  or  in  pursuance  of  any  marriage  contract  or  agree- 
ment in  writing,  bond  fide  made  before  such  marriage,  the  same 
and  every  of  them  shall  be  in  full  force,  and  the  same  manors, 
messuages,  lands,  tenements  and  hereditaments  shall  and  may 
be  holden  and  enjoyed  by  every  such  person  or  persons,  his,  her 
and  their  heirs,  executors,  administrators  and  assigns,  for  whom 
the  said  limitation,  appointment,  devise  or  disposition  was  made, 
and  by  his,  her  and  their  trustee  or  trustees,  nis,  her  and  their 
heirs,  executors,  administrators  and  assigns,  for  such  estate  or 
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interest  as  shall  be  so  limited  or  appointed,  devised  or  disposed,    i^ ^^ ** 
nntil  such  debt  or  debts,  portion  or  portions,  shall  be  raised,  paid    ^  47^  ,  5 
and  satisfied,  anything  in  this  act  contained  to  the  contrary  not-  -     --- — 
withstanding  {h) . 

{h)  The  uniform  rule  is,  that  an  effectual  proTision  by  will  for  payment  FroTiflio&B  for 
of  croditors  is  not  fraudulent  within  the  statute,  and  it  xnakes  no  difference  payment  of 
whether  the  land  he  devised  to  trustees  to  sell,  or  descend  to  the  heir  aebts  within 
charged  with  debts  {MaUhew9  v.  Jones,  2  Anstr.  615 ;   BaUey  v.  EUm,  **^  Beotion. 
7  Ves.  323 ;    Bath  y.  Bradford,  2  Ves.  sen.  590 ;    Plwnket  v.  Penson,  2 
Atk.  292;    Shiphard  t.  Lutwidgt,  8  Yes.  26;  Kidney  v.  Couumaher,  12 
Yes.  154).    But  if  the  deyise  for  payment  of  debts  does  not  proyide  for  it 
in  a  practicable  manner,  the  case  will  not  be  taken  out  of  the  statute 
{Hughes  v.  Doulben,  2  Cox,  170 ;  2  Br.  C.  C.  614).    A  devisee  of  all  the 
devisor's  lands  in  trust  to  sell  and  pay  all  the  testator's  debts  could  not 
be  sued  under  the  stat.  3  &  4  W.  &  M.  c.  14  {OoUy,  Atkinson,  Willes,  521). 
When  land  was  devised  on  trust  for  sale,  the  proceeds  to  become  part  of 
the  personal  estate,  and  the  personal  estate  was  bec^ueathed  subject  to  the 

Sayment  thereout  of  the  testator's  debts,  the  devise  was  substantially  a 
evise  of  the  real  estate  for  the  pa3nnent  of  all  debts,  and  by  the  4th 
section  of  the  stat.  3  &  4  W.  &  M.  c.  14,  good  against  the  specialty  credi- 
tors {Soames  y.  Robinson,  1  M.  &  K.  500 ;  see  Barker  v.  May,  9  B.  &  C. 
489).  Although  a  devise  for  payment  of  debts  by  rents  and  profits  is  out 
of  uie  statute,  the  court  would  not  be  willine;  to  adopt  the  limited  con- 
struction of  confining  it  to  annual  rents  and  profits,  but  would,  upon  a 
devise  of  a  gross  sum  out  of  rents  and  profits  for  that  ptuTK>se,  hold  that 
the  testator  intended  the  debts  to  be  paid  with  all  practicable  speed  {Bootle 
v.  BlundeU,  19  Yes.  528).  And  a  diction  in  a  will  to  pay  simple  con- 
tract before  specialty  creditors  was  held  not  to  be  void,  as  it  was  within  the 
exception  in  tiie  Statute  of  Fraudulent  Devises  (Millar  y.  Horton,  Coop. 
C.  C.  45) ;  but  a  devise  not  for  the  payment  of  debts  generally  would  not 
be  within  the  exception  (3  Barnard.  304).  Though  the  Statute  of  Fraudu- 
lent Devises  will  preyent  a  devise  for  payment  of  legacies  from  disappoint- 
inff  creditors  by  specialty,  it  would  not  preyent  a  devise  for  payment  of 
debts  generally  from  letting  in  creditors  by  simple  contract  to  the  preju- 
dice of  creditors.by  special^  (Kidney  y.  Coussmaker,  12  Yes.  154 ;  2  Atk. 
104). 


Heib  to  be  answerable  for  Value  of  Lands  aliened. 

8.  In  all  cases  where  any  heir-at-law  shall  be  liable  to  pay  Heir-at-law 
the  debts  or  perform  the  covenants  of  his  ancestors,  in  regard  to  ^^for  debts 
any  lands,  tenements,  or  hereditaments  descended  to  him,  and  although  he 
shall  sell,  aliep,  or  make  over  the  same,  before  any  action  may  seU  estate 
brought  or  process  sued  out  against  him,  such  heir-at-law  shall  ]^urfit?*^°^ 
be  answerable  for  such  debt  or  debts,  or  covenants,  in  an  action 
or  actions  of  debt  or  covenant,  to  the  value  of  the  said  lands  so 
by  him  sold,  aliened,  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred  as  in  actions  against  executors  and  adminis- 
trators; and  such  execution  shall  be  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value  of 
the  said  lands,  as  if  the  same  were  his  own  proper  debt  or  debts; 
saving  that  the  lands,  tenements,  and  hereditaments,  bond  fide 

s.  B  B 
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aliened  before  the  action  brought,  shall  not  be  liable  to  such 
execution  (t). 

(t }  Debts  by  specialty  in  which  the  heirs  are  bound  constitute  no  lien  or 
charge  upon  the  land,  either  in  the  hands  of  a  debtor  or  of  his  heir 
{Richardson  v.  Horton,  7  Beav.  112;  Morley  v.  Morhy,  5  D.  M.  &  G.  610). 
By  taking  proper  proceedings  the  specialty  creditors  may  obtain  payment 
out  of  the  aescended  or  devised  estates  in  the  hands  of  the  heir  or  devisee; 
but  if  such  proceedings  are  not  taken,  the  heir  or  devisee  may  alienate, 
and  in  the  hands  of  the  alienee  the  land  is  not  liable,  though  the  heir  or 
devisee  remains  personally  liable,  to  the  extent  of  the  value  of  the  land 
alienated  {Richardson  v.  Horton^  sup.)  Upon  a  bond  fide  alienation  the 
land  ceases  to  be  liable  to  the  debts  of  the  deceased,  and  the  heir  or 
devisee  becomes  personally  liable  for  them  to  the  extent  of  the  value  of 
the  land  aliened  as  if  they  were  his  own  debts  (Re  Hedgeley,  Small  v. 
Hedgeley,  34  Ch.  D.  384,  where  the  devisee  aliened  by  her  marriage  settle- 
ment, and  her  separate  estate  was  subseMquently  maae  liable). 

An  heir  taking  lands  by  descent  is  liable  for  his  ancestor's  debts  no 
further  than  the  value  of  the  land  descended;  therefore  if  the  heir  pay  his 
ancestor's  debts  to  the  value  of  the  land  descended,  he  may  hold  the  land 
discharged  from  the  other  debts  of  the  ancestor  {Buckley  v.  Nightingale^ 
1  Str.  655  ;  Horn  y.  Horn,  2  Sim.  &  S.  448 ;  see  8  Sim.  259).  But  a  plea 
by  an  heir  to  an  action  on  his  ancestor's  bond,  that  he  claims  to  retain  a 
certain  sum  for  money  laid  out  in  repairing  the  premises  descended,  cannot 
be  supported  {Shetelworth  v.  Neville ,  1  T.  R.  454),  although  it  may  be 
otherwise  if  the  repairs  were  necessary  {lb. ;  see  Hill  v.  Maurice,  1  De  G. 
&  Sm.  214).  The  case  of  an  heir-at-law  is  not  like  that  of  a  trustee  for 
the  payment  of  debts ;  the  latter  cannot  apply  the  rents  and  profits  to  his 
own  use,  which  must  go  in  diminution  of  the  just  debts ;  but  an  heir-at- 
law  is  entitled  to  the  rents  until  judgment  is  given  against  him  (1  T.  B. 
457).  In  this  respect  the  effect  of  3  &  4  Will.  4,  c.  104,  is  different  {post, 
p.  378). 

Bankruptcy  is  not  such  an  alienation  as  will  defeat  creditors  under  this 
section,  so  cx^Bditors  may  follow  the  real  assets  in  the  hands  of  the  as- 
signees {Ex  p.  Morton,  5  Ves.  449).  The  alieniation  must  be  one  which 
carries  with  it  the  beneficial  interest,  and  accordingly,  when  the  devisee 
was  a  trustee,  a  conveyance  by  him  to  new  trustees  was  not  an  alienation 
within  this  section  {Coope  v.  Cresswell,  2  Ch.  112) ;  nor,  at  law,  was  the 
mortgage  hj  an  equitable  tenant  for  life  of  his  life  interest  {lb.) ;  nor  was 
a  covenant  m  marriage  articles  to  settle  descended  lands  {Pimm  v.  InsaU, 
1  M.  &  G.  449) ;  but  an  actual  settlement  by  the  devisee  on  marriage  is 
such  an  alienation  {Spackmany,  Timbrell,  8  Sim.  253 ;  Re  Hedgeley,  Small 
V.  Hedgeley,  34  Ch.  D.  379) ;  and  so  is  an  eqidtable  deposit  with  memo- 
randum {British  Mutual  Co.  v.  Smarts  10  Oh.  567 ;  disapproving  Carter 
V.  Sanders,  2  Drew.  248). 


Pka  by  Heir. 

Where  an  7.  Provided  always,  and  be  it  further  enacted,  that  where  any 

L*^bron^  hf  ^^*  action  of  debt  or  covenant  upon  any  specialty  is  brought  against 

against  the      the  heir,  he  may  plead  riens  per  descent  at  the  time  of  the 

heir,  he  may    original  writ  brought  or  the  bill  filed  against  him,  anything 

per*d^^      herein  contained  to  the  contrary  notwithstanding;    and  the 

plaintiflE  in  such  action  may  reply  that  he  had  lands,  tenements, 

or  hereditaments  from  his  ancestor  before  the  original  writ 

brought  or  bill  filed ;  and  if,  upon  the  issue  joined  thereupon,  it 

be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of 

the  lands,  tenements,  or  hereditaments  so  descended,  and  there- 
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upon  judgment  shall  be  given  and  execution  shall  be  awarded.    ^  ^^  ^* 
as  aforesaid ;  but  if  judgment  be  given  against  such  heir  by    ^  47^  g,  7' 

confession  of  the  action,  without  confessing  the  assets  descended, 

or  upon  demurrer  or  nihil  didt,  it  shall  be  for  the  debt  and 
damacfe,  without  any  writ  to  inquire  of  the  lands,  tenements,  or 
hereditaments  so  descended  (/). 

{j)  In  an  action  against  an  heir  or  devisee  (see  Ck)m.  Dig.  Pleader  ^2  E)), 
the  aef  endant  may  not  only  plead  any  matter  which  mic:ht  mive  been  pleaded 
by  the  ancestor  or  devisor,  out  may  also  deny  the  cAaracter  in  which  he 
is  sued;  or  admitting  it,  may  plead  that  he  has  nothing  by  descent  or  by 
devise,  either  generaUy  (76.)  or  specially;  viz.  that  he  has  nothing  but  a 
reversion  after  an  estate  for  life  or  years  (Com.  Dig.  Pleader  (2  E  3)),  or 
that  lie  has  paid  debts  of  an  equal  or  superior  deeree,  to  the  amount  of 
the  assets  descended  or  devised,  or  that  he  retains  the  assets  to  satisfy  his 
own  debt  of  equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to 
a  third  person  (i6.;  1  Chitbr  on  Pleading,  4th  ed.  431,  432;  2/6.468-470; 
9  lb.  973,  974;  Selw.  N.  F.  Debt,  s.  6;  2  Saund.  E.  7,  n.  4).  To  debt 
against  heirs  on  the  bond  of  their  ancestors,  the  defendants  pleaded  non 
est/otctum,  perfraudem  and  riens  ver  descent;  and  the  plaintiff  replied,  that 
after  the  death,  &c.,  and  before  uie  commencement  of  the  suit,  the  defen- 
dantsjhad  lands,  &c.,  by  descent,  &c. :  it  was  held,  that  this  was  a  repli- 
cation under  the  statute  3  &  4  Will.  &  Mary,  c.  14,  s.  6,  and  that  the  jury, 
having  found  that  lands  descended,  ought  to  have  assessed  the  value  of 
those  lands  {Broum  v.  Shuker,  1  Cr.  &  Jer.  583). 

For  forms  of  statement  of  claim,  defence,  and  replication  in  proceed- 
ings under  this  statute,  see  Bullen  &  Leake,  4th  ed.  vol.  1,  p.  194 ;  vol.  2, 
p.  205. 


Devisees  to  be  liable  like  Heirs. 

8.  Provided  always,  and  be  it  further  enacted,  that  all  and  Devisees  to  be 
every  the  devisee  and  devisees,  made  liable  by  this  act,  shall  be  ^^^j^heira- 
liable  emd  ohargeable  in  the  same  manner  as  the  heir-at-law  by  at-law. 
foroe  of  this  act,  notwithstanding  the  lands,  tenements  or  here- 
ditaments to  him  or  them  devised  shall  be  aliened  before  the 
action  brought. 


Traders'  Estates  liable  to  Simple  Contract  Debts. 

9.  From  and  after  the  passing  of  this  act,  where  any  person  Traders* 
being,  at  the  time  of  his  death,  a  trader  within  the  true  intent  ^^^f^y^ 
and  meaning  of  the  laws  relating  to  bankrupts,  shall  die  seised  administered 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or  in  courts  of  . 
hereditaments,  or  other  real  estate,  which  he  shall  not  by  his  «l^<7- 
last  vdll  have  charged  with  or  devised  subject  to  or  for  the  pay- 
ment of  his  debts,  and  which  would  be  assets  for  the  payment 
of  his  debts  due  on  any  specialty  in  which  the  heirs  were  bound, 
the  same  shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  all  the  just  debts  of  such  person,  as  well  debfas 
due  on  simple  contract  as  on  specialty;  and  that  the  heir  or 
heirs-at-law,  devisee  or  devisees  of  such  debtor,  and  the  devisee 
or  devisees  of  such  first-mentioned  devisee  or  devisees,  shall  be 

B  b2 
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^1  wm  *4*    li*We  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of  the 
e.  47, 1. 9.     creditors  of  such  debtor,  whether  oreditors  by  simple  contract 

*- or  by  specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by 

specudty,  in  which  the  heirs  were  bound :  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity,  under  and  by 
virtue  of  this  provision,  all  creditors  by  specialty,  in  which  the 
heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due 
to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demands  (Ar). 

{k)  This  section  of  the  act  oorresponds  verbatim  with  the  statute  47  Geo. 
3,  8688.  2,  c.  74.  In  the  construction  of  that  act  it  was  held,  that  a  party 
to  come  within  it  must  have  been  a  trader  at  his  death  {Keene  v.  Bile^,  3 
Mer.  436 ;  Hitchon  v.  Bennett,  4  Mad.  180).  See  further  as  to  this  section, 
the  note  to  3  &  4  Will.  4,  c.  104,  po$t,  p.  378. 


In  aotions  by 
or  against 
infant,  the 
parol  shaU 
not  demur. 


Demurrer  of 
parol. 


Day  to  show 
cause. 


Parol  kot  to  demur.  • 

10.  From  and  after  the  passing  of  this  act,  where  any  action, 
suit,  or  other  proceeding  for  the  payment  of  debts,  or  any  other 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any 
infant  Tinder  the  a^e  of  twenty-one  years,  either  alone  or  to- 
gether with  any  other  person  or  persons,  the  parol  shall  not 
demur,  but  such  action,  suit,  or  other  proceeding  shall  be  prose- 
cuted and  carried  on  in  the  same  manner  and  as  effectually  as 
any  action  or  suit  could  before  the  passing  of  this  act  be  carried 
on  or  prosecuted  by  or  against  any  infant,  where  according  to 
law,  the  parol  did  not  demur  (/). 

(/)  Where  an  infant  heir  was  sued  by  the  specialty  creditor  of  his  an- 
cestor, he  might  as  a  dilatory  plea  plead  his  non-age  in  stay  of  the 
creditor's  action  and  claim  to  make  the  parol  demur,  that  is,  that  the 
proceedings  might  be  stayed,  until  he  was  of  full  age  (see  Gilbert's  Hist* 
Com.  PL  64,  66;  2  Bl.  Com.  300;  2  Inst.  267,  291).  The  ^ea  might  be 
pleaded  in  equity  as  well  as  at  law  {Chapliny,  Chaplin,  3  P.  W.  368 ;  Lech" 
niere  v.  Brasier,  2  Jac.  &  W.  290 ;  Scarth  v.  Cotton,  Jac.  636  n.)  It  was 
said  by  Lord  Cottenham  that  the  parol  demurred  in  equity  in  those  cases 
only  in  which  it  would  have  demurred  at  law  {Price  v.  Carver,  3  M.  &  C. 
162^.  In  equity,  however,  the  privilege  seems  to  have  been  extended  to 
an  infant  devisee  {Powell  v.  Robins,  7  Ves.  211),  but  not  at  law  {Plaskett  v. 
Beeby,  4  East,  486).  By  the  above  section  the  demurrer  of  the  parol  has 
been  abolished  in  aU  cases,  both  at  law  and  equity. 

In  addition  to  and  distinct  from  the  demurrer  of  the  parol  (see  Price  v. 
Carver,  3  M.  &  C.  162),  courts  of  equity  adopted  a  fuither  rule  for  the 
protection  of  infants,  by  which  the  infant  was  entitled,  after  attaining  his 
majority,  to  a  day  to  show  cause  against  the  decree.  This  rule  was 
adopted  ia  all  cases  of  foreclosure  and  partition  and  in  all  oajses  in  which 
a  conveyance  was  required  from  an  infant,  except  those  cases  in  which  the 
parol  would  demur  at  law  {Price  v.  Carver,  3  M.  &  C.  162 ;  Walsh  v. 
Trevanion,  16  Sim.  178).  This  rule  was  not  affected  by  the  above  section 
{2b,),  but  in  consequence  of  the  power  given  by  sect.  11,  the  provision 
giving  an  infant  a  day  to  show  cause  was  omitted  in  decrees  in  equity  by 
which,  for  the  payment  of  debts,  estates  were  directed  to  be  sold  {Scholefield 
V.  Heafield,  7  Sim.  669 ;  Mahon  v.  Daw8on,  2  Dr.  &  W.  286)  or  mortgaged 
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{ffolme  y.  WiUiams^  8  Sim.  557}.    And  it  seems  now  iliat  in  all  cases     11  C^eo.  4  4 
where  there  is  a  judgment  against  an  infant  for  an  immediate  convey-      ^7^^'  ^ 
anoe,  13  &  14  Vict.  c.  60,  s.  30  (poft)  applies,  and  it  is  not  necessary  to    c*  47, 1. 10. 
insert  in  the  decree  the  direction  givmg  the  infant  a  day  to  show  cause 
after  he  shall  have  attained  twenty-one  {Mellor  y.  Porter,  25  Gh.  D.  161 ; 
see  Bowra  v.  WHght,  4  D.  J.  &  S.  265). 

In  the  case,  however,  of  foreclosure  of  an  equitable  mortgage  when  Foreoloeure 
there  is  no  decree  for  sale,  the  decree  must  stiU  be  for  the  infant  to  convey  of  equitable 
at  twenty-one,  with  a  direction  giving  him  a  day  to  show  cause  (Price  v.  mortgage. 
Carver,  3  M.  &  C.  163 ;  Scholefield  y.  Heafield,  7  Sim.  669 ;  Mell&r  v. 
Porter,  25  Oh.  D.  158) ;  but  not  where  the  infant  is  entitled  only  as  trustee 
{Foder  v.  Parker,  8  Cih.  D.  147).    Where  there  is  a  decree  for  sale  no  day 
will  be  given  {Schclefield  y.  HeafieJd,  sup, ;  Clinton  y.  Bernard,  Dru.  287). 
And  the  court  may  order  a  sale  when  it  is  for  the  benefit  of  the  infant 
(Davis  V.  Dowding,  2  Keen,  245). 

Besides  cases  where  a  conveyance  was  required  from  an  infant,  a  day  to  Foreolosure 
show  cause  was  given  in  cases  of  foreclosure  of  a  legal  mortgage  ( William^  of  legal  mort- 
eon  V.  Gordon,  19  Ves.  114) ;  and  this  is  still  the  rme  [Newbury  v.  Marten,  S^^' 
15  Jut.  166;  Orayy.  Bell,  46  L.  T.  521;  30  W.  E.  606;  see  Mellor  v. 
Porter,  25  Ch.  D.  161).    But  where  the  value  of  the  property  was  clearly 
less  than  the  amount  due  to  the  mortgagee,  and  it  was  for  the  benefit  of 
the  infant,  on  the  plaintiff  pa3ring  the  infant*s  costs  a  decree  absolute  was 
made,  no  day  to  show  cause  being  given  {Croxon  y.  Lever,  12  W.  E.  237 ; 
Bennett  v.  Harfoot,  19  W.  E.  428 ;   Wolverhampton,  d&c.  Co,  v,  Oeorge,  24 
Ch.  D.  707). 

Where  in  a  foreclosure  action  a  day  to  show  cause  has  been  given,  the 
infant  on  attaining  twenty-one  cannot  travel  into  the  account,  or  redeem, 
but  only  show  error  in  the  decree  {Mallack  v.  Gallon,  3  F.  Wms.  352 ; 
Williameon  y.  Gordon,  19  Yes.  114 ;  KeUall  v.  Kelsall,  2  M.  &  K.  409). 


Conveyances  by  Infants. 

11,  Where  any  suit  hath  been  or  shall  be  instituted  in  any  Infants  to 
court  of  equity,  for  the  payment  of  any  debts  of  any  person  or  "°*^®  convey 

j^      •",    .        !_•  1    at_   •    1    •  i_    •       J     •       "^     J      •  anoes  under 

persons  deoeased,  to  wnioh  their  heir  or  heirs,  devisee  or  devisees,  order  of  the 
may  be  subject  or  liable,  and  such  court  of  equity  shall  decree  court, 
the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold  for 
satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  infancy 
of  any  such  heir  or  heirs,  devisee  or  devisees,  an  immediate  con- 
veyance thereof  cannot,  as  the  law  at  present  stands,  be  compelled, 
in  every  such  case  such  court  shall  direct,  and,  if  necessary,  com- 
pel such  infant  or  infants  to  convey  such  estates  so  to  be  sold  (by 
all  proper  assurances  in  the  law)  to  the  purchaser  or  purchasers 
thereof,  and  in  such  manner  as  the  said  court  shall  think  proper 
and  direct ;  and  every  such  infant  shall  make  such  conveyance 
accordingly ;  and  every  such  conveyance  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes  as  if  such  person  or  persons, 
being  an  infant  or  infants,  was  or  were  at  the  time  of  executing 
the  same  of  the  full  age  of  twenty-one  years  (m), 

(m)  Orders  may  still  be  made  under  sects.  11  and  12  of  this  act,  see  the 
fonns,  Seton  3rd  ed.  826;  but  these  provisions  have  been  practically 
superseded  by  the  Trustee  Act,  1850,  s.  29,  and  the  Trustee  Act,  1852,  s.  1 

ipost).     See   Wood  v.  Beetlestone  (1  K.  &  J.  213).     The  usual  practice  is 
or  tne  decree  or  order  directing  the  sale  or  mortgage  to  declare  that  the 
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11  Om.  4  k 

1  wm.  4, 

0.  47, 1. 11. 


infant  heir,  devisee,  or  tenant  for  life,  is  a  trustee  within  the  meaning  of 
the  Trustee  Act,  1850,  and  then  to  obtain  a  Testing  order  (Daniell,  Ch. 
Pr.  5th  ed.  1444,  n.  {h)).  See  the  notes  to  the  Trustee  Act,  1850,  s.  29, 
and  the  Trustee  Act,  1852,  s.  1  {post).  Before  the  last-mentioned  acts  an 
infant  refusing  to  convey  in  pursuance  of  an  order  under  sect.  11,  was 
declared  a  trustee  within  1  Will.  4,  c.  60  {Thomas  v.  Qwynnty  9  Beay.  275). 
Under  Jud.  Act,  1884,  s.  14,  the  court  has  now  power  to  nominate  a  per- 
son to  execute  an  instrument  in  place  of  a  refusmg  party.  As  to  sales  by 
the  court,  see  generally  B.  S.  0.  Ord.  51,  r.  1. 

With  regard  to  the  operation  of  sects.  11  and  12,  the  decisions  were 
conflicting  as  to  whether  the  court  could  direct  a  mortgage  as  well  as  a 
sale  {Holme  v.  Williams,  8  Sim.  557 ;  Smethurst  v.  Longworth,  7  L.  J.  Ch. 
18) ;  but  by  2  &  3  Vict.  c.  60  {post,  p.  375),  the  sections  were  extended  so 
as  to  include  a  mortage. 

Under  sect.  1 1  an  m&nt  devisee  in  tail  may  be  ordered  to  convey  {Fenny 
V.  PretoTy  9  Sim.  135) ;  and  the  conveyance  must  be  made  by  the  proper 
assurance  which  by  law  is  now  requirod  for  a  tenant  in  taU  {Baddiffe  v. 
Ecdes,  1  Keen,  130).  In  a  creditor's  suit,  after  a  decree  for  sale  of  the 
estate,  an  infant  heir  was  ordered  to  join  in  the  convevance  to  the  pur- 
chaser under  sect.  11  {Brook  v.  Smith,  2  B.  &  M.  73).  A  conveyance  by 
an  in&nt  under  this  section  passes  only  such  interest  as  the  inmnt,  if  of 
full  age,  might  pass  {Heming  y.  Archer,  8  Beav.  294).  Orders  under  this 
section  will  be  found,  Seton,  3rd  ed.  825  (See  further  the  note  to  sect.  12). 


Persons 
haying  a  life 
interest  may 
oonvev  the 
fee,  if  the 
estate  is 
ordered  to  be 
sold. 


Section 
applies  to 
oopyholds. 

Convey anoes 
under  this 
section 


Conveyances  by  Persons  having  Limited  Interests. 

12.  Where  any  lands,  tenements,  or  hereditaments,  hath  been 
or  shall  be  devised  in  settlement  by  any  person  or  persons,  whose 
estate  under  this  act,  or  by  law,  or  by  his  or  their  will  or  wills, 
shall  be  liable  to  the  payment  of  any  of  his  or  their  debts,  and 
by  such  devise  shall  be  vested  in  any  person  or  persons  for  life 
or  other  limited  interest,  with  any  remainder,  limitation,  or  gift 
over,  which  may  not  be  vested,  or  may  be  vested  in  some  person 
or  persons  from  whom  a  conveyance  or  other  assurance  of  the 
same  cannot  be  obtained,  or  by  way  of  executory  devise,  and  a 
decree  shall  be  made  for  the  sale  thereof  for  the  payment  of  such 
debts  or  any  of  them,  it  shall  be  lawful  for  the  court  by  whom 
such  decree  shall  be  inade,  to  direct  any  such  tenant  for  life,  or 
other  person  having  a  limited  interest,  or  the  first  executoiy 
devisee  thereof,  to  convey,  release,  assign,  surrender,  or  otherwise 
assure  the  fee  simple,  or  other  the  whole  interest  or  interests  so 
to  be  sold,  to  the  purchaser  or  purchasers,  or  in  such  manner  as 
the  said  court  shall  think  proper ;  and  every  such  conveyance, 
release,  surrender,  assignment,  or  other  assurance,  shall  be  as 
effectual  as  if  the  person  who  shall  make  and  execute  the  same 
were  seised  or  possessed  of  the  fee  simple  or  other  whole  estate 
so  to  be  Bold(n). 

(n)  The  above  section  applied  to  copyholds  {Branch  v.  Broume,  2  De  G. 
&  Sm.  299).  A  testator  devised  real  estates  to  trustees  to  pay  debts,  and 
to  convey  the  real  estate,  subject  to  such  debts,  to  his  son  upon  marriage 
in,  strict  settlement.  The  trustees  conveyed  to  the  son  for  life,  wiUi 
remainder  in  strict  settlement :  it  was  held  that  the  son  could  convey  the 
legal  estate  under  this  section  {Cheese  v.  Cheese,  15  L.  J.  Ch.  28 ;  see 
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WaUtDer  y.  Aston,  14  Sim.  87).  ThiB  sdotion  does  not  apply  to  a  case  where  H  Ctoo.  4  ft 
an  estate  is  deyised  to  a  trustee  during  the  Hfe  of  the  cestui  que  trusty  with  1  Will.  4, 
remainder  over,  and  by  the  disclaimer  of  the  trustee  the  legal  estate  o.  47,  ■.  12. 
descended  on  the  heir  {Heming  v.  Archer ,  7  Beay.  515 ;  8  Beay.  294).  An 
estate  by  the  disclaimer  of  a  trustee  was  yested  in  the  heir  pur  autre  vie, 
with  legal  remainder  to  the  children  of  A.  (who  was  liying^  as  tenants  in 
oommon.  It  was  held,  that  no  effectiye  conyeyance  could  oe  made  under 
the  act  until  the  class  of  children  had  been  determined,  by  the  death  of  A. 
{Heming  y.  Archer,  9  Beay.  366).  The  case  of  the  deyisee  for  life,  or 
owner  of  the  limited  estate,  or  first  executory  devisee  being  an  infant,  is 
provided  for  by  2  &  3  Vict.  c.  60  {jpost) ;  and  the  case  of  the  fee  being 
vested,  subject  to  an  executory  devise,  in  the  heir  by  descent,  or  otherwise 
than  by  devise,  is  provided  for  by  11  &  12  Vict.  c.  87  {post,  p.  376).  The 
lunatic  tenant  for  life  of  estates,  decreed  in  a  creditor's  suit  to  be  sold  for 
payment  of  debts,  was  a  trustee  for  the  purchaser  within  the  meaning  of 
1  WiU.  4,  c.  60,  s.  18  {Re  Milfidd,  2  Phill.  254). 


Ireland. 

13.  Nothing  in  this  act  shall  extend  or  be  deemed  or  con-  Not  to  repeal 
stmed  to  extend  to  repeal  or  alter  an  act  made  by  the  parlia-  act  33  Gteo.  i 
ment  of  Ireland,  in  the  thirty-third  year  of  the  reign  of  King  2'^d^*^e 
Gboi^  (p)  the  First,  intituled  ^'  An  Act  for  the  better  securing  to  bankers, 
the  Payment  of  Bankers'  Notes,  and  for  providing  a  more 
efFeotual  Bemedy  for  the  Security  and  Payment  of  the  Debts 
due  by  Bankers  "  ( /?). 

{o)  The  following  words  are  here  omitted  by  mistake:  **the  Second,  in- 
titiued  *  An  Act  for  repealinff  an  Act  passed  in  this  Kingdom  in  the  eighth 
Year  of  the  Beign  of  King  George.' " 

{p)  By  the  tmrd  section  of  the  Irish  act,  33  Geo.  2,  c.  14,  all  disposi- 
tions after  10th  May,  1760,  by  bankers  of  real  or  leasehold  estates,  or  any 
interest  therein,  to  or  for  any  children  or  grandchildren  of  any  banker,  are 
Toid  against  creditors,  though  for  valuable  consideration,  and  though  not 
creditors  at  the  time.  As  to  the  act  33  G«o.  2,  c.  14,  see  Coplandy,  Davies 
(L.  E.  d  H.  L.  358). 


The  stat.  2  &  3  Yict.  c.  60,  after  reciting  the  11th  and  12th    s  ft  8  viot 
sections  of  the  stat.  11  Greo.  4  &  1  WilL  4,  c.  47  {ante,  pp.  373,        ceo- 
374),  and   that  doubts  were  entertained  whether  the   above 
sections  authorized  courts  of  equity  to  direct  mortgages  as  well 
as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees, 
or  of  lands,  tenements  or  hereditaments  so  devised  in  settlement 
as  aforesaid,  and  also  to  authorize  such  sales  and  mortgages  to 
be  made  in  cases  where  such  tenant  for  life,  or  other  person 
having  a  limited  interest,  or  such  first  executory  devisee  as 
aforesaid,  is  an  infant,   enacts,   ^^that  the  said  hereinbefore  Becitedpro- 
reoited  provisions  of  the  said  act  shall  extend  and  the  same  are  visjons  of 
hereby  extended  to  authorize  courts  of  equity  to  direct  mort-  ^^^*  ^^.^7 
gages  as  well  as  sales  to  be  made  of  the  estates  of  such  infant  extended  to 
hdrs  or  devisees,  and  also  of  lands,  tenements  or  hereditaments  aathorize 
so  devised  in  settlement  as  aforesaid,  and  to  autiiorize  such  sales  ™^S^J^ 
and  mortgages  to  be  made  in  cases  where  such  tenant  for  life,  of  estates. 
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Surplus  of 
money  arising 
from  such 
sale  or  mort- 
gage to 
descend  in  the 
same  manner 
as  the  estates 
so  sold  or 
mortgaged 
would  have 
done. 


8  ft  8  Yiet.    or  other  person  having  a  limited  interest,  or  such  first  ezeoutoiy 
^'^'        devisee  as  aforesaid,  is  an  infant  {q). 

(q)  A  mortgage  under  this  section  was  directed  in  Naiional  Bank  t. 
Qourley  (17  L.  £  Ir.  357).  But  the  court  has  no  jurisdiction  under  these 
statutes  to  extend  the  sum  to  be  raised  by  way  of  mortgage  so  as  to 
include  money  required  for  repairs,  even  where  sudi  repairs  are  neoessaij 
in  order  to  ootain  an  advance  on  mortgage,  and  where  a  mortgage  is 
much  more  beneficial  to  the  infant  than  a  sale  would  hoi  Hill  v.  Jfaurtoe,  1 
De  Q-.  &  S.  214;  see  Oarmstane  v.  Oaunt,  1  GoU.  577).  For  forms  of  orders 
imder  the  act,  see  Seton,  3rd  ed.  826. 

The  second  section  enacts,  ^'  That  when  any  sale  or  mortgage 
shall  he  made  in  pursuance  of  the  said  recited  act  or  this  aoib, 
the  surplus  (if  any)  of  the  money  raised  hy  such  sale  or  mort- 
gage which  shall  remain  after  answerine^  the  purposes  for  which 
the  same  shall  have  been  raised,  and  defraying  all  reasonable 
costs  and  expenses,  shall  be  considered  in  all  respects  of  the 
same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
estate,  or  the  lands,  tenements  or  hereditaments  so  sold  or  mort- 
gaged, and  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  be  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  been  subject  and  applicable  to 
in  case  no  such  sale  or  mortgage  had  been  made. 

The  stat.  11  &  12  Vict.  c.  87,  after  reciting  the  12th  section 
of  the  11  Geo.  4  &  1  WiU.  4,  c.  47  {antey  p.  374),  "And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  e:q)e- 
dient  that  the  said  provision  of  the  said  act  should  be  extended 
to  such  case:"  enacted,  that  in  cases  in  other  respects  falling 
within  the  said  thereinbefore  recited  provisions  of  the  said  act 
knds,'^&c.,  of  t^^  same  act  shall  extend  and  is  hereby  extended  to  any  case  in 
a  deceased  which  any  lands,  tenements  or  hereditaments  of  any  deceased 
person  shall  by  descent  or  otherwise  than  by  devise  be  vested 
in  the  heir  or  co-heirs  of  such  person,  subject  to  an  executory 
devise  over  in  favour  of  a  person  or  persons  not  existinfi^  or  not 
ascertained;  and  in  any  such  case  it  shall  be  lawful  for  the  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  such  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers, 
or  in  such  manner  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if  an 
infant  or  infants,  was  or  were  of  full  age. 
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3  &  4  William  IV.  cap.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for 

the  Payment  of  simple  and  *  Contract  Debts.  •  Sie, 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  •  *  *  ^^l»  *# 

Eersons  should  be  secured  more  effectually  than  is  done  by  the       ^' 
iws  now  in  force :  be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  here-  Freehold  and 
ditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  «>P]^ld 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his  ^^  ^J^ 
last  will  have  charged  with  or  devised  subject  to  the  payment  of  assets  for  the 
his  debts,  the  same  shall  be  assets  to  be  administered  in  courts  l^y"j«»t  of 
of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as  tewSor^spe- 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  oialtj  debts. 
heir  or  heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs-at-law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passing  of  this  act  liable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound ;  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amoimt  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty 
in  which  the  heirs  are  not  bound  ^shall  be  paid  any  part  of  their 
demands  (a). 

(a)  The  debts  of  a  deceased  are  now  payable  out  of  aU  his  assets,  in-  Legal  assets, 
eluding  both  legal  assets  and  equitable  assets.    Legal  assets  consist  of  the 
assets  with  which  a  court  of  law  would  charge  an  executor  in  an  action 
brought  against  him  by  a  creditor,  and  include  all  assets  which  virtute 
officii  he  can  recover,  whether  in  a  court  of  law  or  of  equity  (Coo^  v. 
Gregson,  3  Dr.  649;  A,  G.  v.  Brunninq,  8  H.  L.  0.  243).     Equitable  Equitable 
assets  are  such  assets  as  can  only  be  made  available  for  the  payment  of  assets, 
debts  through  a  court  of  equity  {Cook  v.  Gregaon^  aup.)^  and  include 
(1)  land  charged  or  devised  for  payment  of  debts  {Silk  v.  Prime,  1  Br.  0. 0. 
138) ;  (2)  personal  estate  over  which  the  deceased  had  a  general  power  of 
appointment  by  will  which  he  has  exercised  {Pardoe  v.  Bingham ,  6  Eq. 
485) ;  and  (3)  separate  estate  to  which,  before  the  M.  W.  P.  Act,  1870,  a 
married  woman  was  entitled  {Arwn,^  18  Yes.  258),  and  also  earnings  which 
by  that  act  were  made  separate  estate  {Thompson  v.  Bennett,  6  Ch.  D.  739). 
Under  the  M.  W.  P.  Act,  1882,  separate  estate  of  a  married  woman,  in- 
cluding property  appointed  by  -miX  under  a  general  power  (sect.  4), 
appears  to  be  le^l  assets  (See  sect.  1,  sub-sect.  (2),  and  sect.  23).    The 
pnncipal  distinctions  between  these  two  chisses  of  assets  are : — (1)  Out  of  Distinction 
legal  assets  an  executor  has  a  right  of  retainer  for  his  own  debt  (See  povt^  between. 


t  ft  S  Ttet.     (-  ^.*/<^'^     f)  ^  *''*  "^^^  "*  jwrsons  dying 

^  W.  y"'^"^  _sf^'%'^  "^"^  payable  m  priority  to 

/'*'''*^*^^*«  ^"^  ""*  ""'  "^  equitable  aaseta. 
^,.v-;^'/"-|lJ-*i|^^^r4,  c.  104,  lands  devised  or  cLarged 
.^-  <'';.r^''/!'^^!5^'"'iwflaBsets,  but  landa  not  bo  chained  were 

^  '^  :' ,.'n"^Jr/''''^'^^t  of  debte,  except  that  freehold  lands  were 
/^'/^      ■'::■:■■"",",'■/ ■'^^]»'%'bere  the  heira-were  bound,  and  were  «1bo 
t-  (^/-•■i"M'''i.7/p"^'*Sioo»<''™'«  '™°» traders  [II  Geo.  4,  c.  47,  b.  8; 
/,  ■-\*--'/'''r>'^S/<'^Kh.  Div.  480,  483).    The  act  3  &  4  WiU.  4, 
jvV**'"^  '"'tt>"^t.  /'''£{ree'ho\diB  of  all  persons  the  provisionfl  of  11  Geo. 
'^,' /*"  f^  "'the  Itf^^^^  "'  traders,  and  also  subjected  copyholds 
'/(M-  '^p,*''?^  To  enforce  this  statutory  liabihty  it  is  necOBeary 
Sorr  ,'■'-  ''■-*-  '^'^'"ot  equity  {Sail  v.  Harris,  4  M.  &  C.  268).    It  should 

moj  ,1  iTBTer,  that  aUspecialtioa  executed  after  31st  Dooember, 

^  A'  hou^h  not  so  expressed  (Conv.  Act,  1681,  s.  59],  and 

*•  1^  )  entitle  the  holder  to  an  action  under  U  Geo.  4,  c.  47, 

f  i^  ce  of  3  &  4  Will.  4,   c.   104,  is  that  the  bind  iteeU 

'  *  *       8  — -      Bowie*  T,  HyaU,  38  Ch.  D.  619);  and  the  remedies 

***  """f^nS^s  h^  ^'wl  devisee  do  not  control  the  larger  eifeot  of  lill« 
^^  lupoids,  which  make  the  land  assets  generallj^  (Iiownet  v.  Morrxi, 
fS^  399)-  Accordingly,  where  a  person  died  wilaout  heirs,  it  wa« 
hflid  that  08  again^  the  lord  claiming  by  escheat  the  lands  of  the  de- 
^Lgaed  were  assets  for  payment  of  his  debts  {Evant  v.  Brown,  6  Beav. 
J  jjy^uffAM  V.  Wells,  9  Bare,  749).  ■  Under  this  act  freehold  estates  over 
^liioh  a  testator  has  a  g^eneral  power  of  appointment,  and  which  he  ap- 
points by  will,  are  available  for  payment  of  his  debts  (Fleming  v, 
%iehana7i,  3  B.  U.  A  G.  976).  So  also  are  all  rents  arising  from  the  real 
f^"-  estate  of  a  deceased  person  after  his  death,  whether  received  by  his  hmi 

(Oavithon  v.  Illidgt,  27  Ch.  Div.  476),  or  by  a  person  appointed  a  trustee 
of  his  will  after  his  death  {Bowla  v.  HyaU,  36  Ch.  D.  621),  the  creditor 
-«of  W    1*"^  entitled  to  an  account  {lb.;  see  Seton,  8S1).     So  an  eauity  of  rfr- 
BS'^Soa  demption  of  freeholds  is  assets  (Foeter  v.  HandUy,   1  Sim.   N,  S.  200; 

iJ'^'P  BKLle  T.  Symondi,   16  Beav.   406)  or  copyholds  (Burrelly.  Smith,  9  Eq. 

443),  and  consequently  a  mortgagee  may  tack  his  simple  contract  debt 
as  against  the  heir  or  devisee  {So^e  v.  Cheater,  20  Beav.  610 ;  Thomat  v. 
Thomas,  22  Beav.  341),  The  act  haa  not  affected  a  widow's  right  to 
dower  or  freebenoh,  which  still  has  priority  over  mere  creditors  of  the 
deceased  {Spyer  v.  Eyatt,  20  Beav.  6211,  Although  the  effect  of  the  act 
(sabject  to  the  proviso}  is  to  place  simple  contract  and  specialty  creditors 
on  the  same  footing,  it  did  not  confer  on  simple  coniraot  areditots  the 
benefit  of  the  same  Statute  of  Limitations  as  relates  to  speinalties  {Sol- 
liruiihtad  V.  Webster,  37  Ch.  D.  006). 
Lands  are  Beal  estate  which  can  be  reached  only  by  this  act  is  equitable  assets 

©qoitoble  {Davidemi  v.  Illidge,  27  Ch.  Div.  484 ;   Walleri  v.  Walters,  18  Ch.  D.  182 ; 

amets  onder      ggg  Haddan's  Administrative  Jurisdiction,  78).     Thus,  in  the  adminietra- 
tlii"  "ct.  ti„^  Qf  aeag^g  under  this  act,  it  was  held  that  creditors  by  specialty,  in 

which  thoheire  were  not  bound,  were  not  entitled  1«  anypriontyover  simple 
contract  creditors  (Cummins  v.  Cummini,  3  J.  &  Lat.  64) ;  and  an  executor 
had  no  right  of  retainer  ( Walters  v.  Wallers,  sup. ;  Dring  v,  Ortetliam,  23 
L.  J.  Ch.  166). 
Fioviso  in  act.  Under  the  proviso  (which  was  said  to  be  anomalous  (Jain  V.  Sadler,  1 2 
Eq.  673)),  creditors  by  bond,  in  which  the  heirs  were  named,  took  priority 
over  creditors  by  specialty  in  which  the  heirs  were  not  named  {Sichardaon 
V.  Jenkins,  1  Drew.  477).  Also  over  simple  contract  creditors  in  the  case 
of  an  equity  of  redemption  of  freeholds  (Foster  v.  Hundley,  1  Sim.  N.  8. 
200 ;  better  reported,  13  Jur,  73)  or  of  copyholds  (Burrdl  v.  Smith,  9  Eq. 
443).  In  the  case,  however,  of  debtors  dying  on  or  after  the  1st  January, 
1670,  specialty  and  simple  contract  creditors  are  to  be  treated  as  standing 
in  et{ual  degree  and  paid  accordingly  (32  &  33  Tict.  c.  46,  post,  p.  383) ; 
and  in  the  case  of  persons  dying  insolvent  on  or  after  the  Ist  November, 
1676,  the  bankruptcy  rules  as  to  the  respective  rights  of  secured  and  un- 
secured creditors  apply  (Jud.  Act,  187S,  a.  10). 
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This  act  charges  the  real  estates  of  any  person  dying  seised  of  such  8*4  WUl.  ^9 
estates,  not  only  with  the  debts  of  every  description  actually  due  at  his        ^-  ^^' 
death,  but  also  with  all  liabilities  which  may  result  out  of  obligations  j^^^^  Davable 
entered  into  during  his  life  (^Hamer'a  Devisees*  case,  2  D.  M.  &  G.  366),  ^u^derSwaot. 
but  the  costs  of  probate  litigation  cannot  be  paid  out  of  real  estate 
{Charter  v.  Charter,  3  Ch.  D.  218  ;   Williams  v.  JenkiM,  31  Ch.  D.  485). 

The  rights  of  simple  contract  creditors  of  an  ancestor,  as  against  the  Judgments 
descend^  estates,  are  not  defeated  by  judgments  entered  up  against  the  ^"^s*  **^® 
heir  for  his  personal  debts  before  suit  {Kinderley  y.  Jervis,  22  Beay.  1).  *'" 
With  regard,  howeyer,  to  purchasers  from  an  heir,  or  deyisee,  it  has  been  Porohaaer 
decided  that  it  was  not  the  object,  nor  is  it  the  operation,  of  the  3  &  4  from  heir. 
Will.  4,  c.  104,  to  make  the  sunple  contract  debts  of  a  deceased  person  in 
tiie  nature  of  mortgages  or  specific  charges  on  his  real  estate ;  but,  as  the 
statute  makes  the  land  assets  for  the  payment  of  his  debts,  these  debts 
constitute  a  general  charge  upon  them,  but  not  so  that  a  bond  fide  pur- 
chaser of  the  lands  from  the  heir  or  deyisee  is  bound  to  see  to  the  appli- 
cation of  the  purchase-money,  as  he  would  be  in  the  case  of  a  x>articular 
mortgage  on  any  portion  of  the  lands  themselyes  {Kinder!^  y.  Jervis,  22 
Beay.  1 ;  Price  y.  Ptice,  35  Ch.  D.  305).  See  for  the  older  law  as  to 
r^  estate,  Matthews  y.  Jones  (2  Anstr.  506).  And  the  same  rule  applies 
eyen  where  thepurchaser  has  notice  of  the  debt  {Jones  y.  Noyea,  4  Jur. 
N.  S.  1033 ;  7  W.  B.  21).  It  was  said  by  Kay,  J.,  that  the  statute  makes 
debts  rather  an  inchoate  than  an  actual  charge ;  the  creditor  has  no 
actual  charge  until  decree  {Price  y.  Price,  35  Ch.  D.  305).  Where  a 
deyisee,  before  creditor's  bill  filed,  effected  an  equitable  charge,  such 
charge  had  priority  oyer  the  statutory  charge  in  f ayour  of  the  creditors 
{British  Mutual  Co.  y.  Smart,  10  Ch.  567 ;  compare  Ex  p,  Baine,  1  Mont. 
D.  &  O.  492,  under  11  Geo.  4,  c.  47,  s.  9).  But  where  a  creditor  com- 
mences an  action  against  the  deyisee,  sufficiently  indicating  the  real 
estate  sought  to  be  charged,  and  registers  the  action  aa  &  lis  pendens,  the 
plaintiff  will  after  such  registration  haye  priority  oyer  a  purchaser  or 
mortgagee  from  Ihe  deyisee  {Price  y.  Price,  35  Ch.  D.  305).  In  one  case 
where  a  creditor  commenced  proceedings  before  the  completion  of  a  pur- 
chase from  the  heir,  an  injunction  was  granted  restrainmg  the  purchaser 
from  paying  the  purchase  money  to  the  neir  {Oreen  y.  Lowes,  3  Br.  C.  C. 
217). 

Under  47  Geo.  3,  c.  74,  persons  haying  prior  incumbrances  on  freehold  Action  to 
and  copyhold  estates,  of  which  a  trader,  who  died  intestate,  was  seised  at  administer 
the  time  of  his  death,  were  not  proper  parties  to  a  bill  for  payment  of  his  r®*^  asaets. 
debts  out  of  his  real  estates  {Parker  y.  Fuller,  1  E.  &  M.  656).     The  le^  Parties, 
personal  representatiye  is  a  necessary  party  to  an  action  for  the  adminis- 
tration of  real  and  personal  estate  {Bowsell  y.  Morris,  17  Eq.  20) ;    an 
executor  de  son  tort  and  the  trustees  of  the  real  estate  are  not  siifficient 
(/6.)  nor  an  administrator  ad  litem  (^Dowdeswell  y.  Dowdeswell,  9  Ch.  Diy. 
294).    But  the  charge  of  debts  arising  under  this  act  does  not  render  an 
executor  a  necessary  party  to  an  action  for  the  sale  of  a  testator's  realty 
and  distribution  of  the  proceeds  {Curtis  y.  Fulhrooh,  8  Hare,  25). 

In  an  action  by  a  creditor  to  obtain  payment  out  of  his  debtor's  real 
estate,  the  deyisee  or  heir,  as  well  as  the  executor,  is  a  necessary  party 
(Dan.  Ch.  Pr.  246,  6th  ed. ;  see  Willson  y.  Leonard,  3  Beay.  373 ;  Morse 
y.  Tucker,  5  Hare.  79;  Harvey  y.  Wilde,  14  Eq.  438).  After  3  &  4  Will. 
&  M.  c.  14,  the  course  was  to  sue  the  heir  as  being  the  person  boimd 
by  and  named  in  the  specialty,  and  the  deyisee  because  he  had  the  land 
{Bowles  Y.  Hyatt,  38  dh.  D.  619).  Under  3  &  4  Will.  4,  c.  104,  the  heir- 
at-law  is  not  a  necessary  party  as  weU  as  the  deyisee  {Bridges  y.  Hinx" 
man,  16  Sim.  71 ;  oyerruhne  Brown  y.  Weatherhy,  10  Sim.  125 ;  see 
Weeks  y.  Evans,  7  Sim.  546).  Nor  is  the  heir  a  necessary  party  in 
respect  of  Indian  realty  {Story  y.  Fry,  1  Y.  &  C.  C.  603).  And  it  is 
not  necessary  to  establish  the  will  against  the  testator  s  heir  {Goodchild 
y.  Terrett,  5  Beay.  398).  In  a  creditor's  suit,  seeking  the  application 
of  real  estate  in  payment  of  debts,  both  the  heir-at-law  and  deyisees  of 
the  debtors  being  parties,  and  the  wiU  not  bcdng  admitted  by  the  heir, 
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*  *  ^M^^*'    ^^  other  person  having  a  limited  interest,  or  such  first  executory 
^     '        devisee  as  aforesaid,  is  an  infant  (§'), 


{q)  A  mortgage  under  this  section  was  directed  in  National  Bank  v. 
Oourley  (17  L.  B.  Ir.  357).  But  the  court  has  no  jurisdiction  under  these 
statutes  to  extend  the  sum  to  be  raised  by  way  of  mortgage  so  as  to 
include  money  required  for  repairs,  even  where  sudi  repairs  are  necessary 
in  order  to  ootain  an  advance  on  mortgage,  and  where  a  mortgage  is 
much  more  beneficial  to  the  infant  than  a  sale  would  be  {Hill  v.  Maurice,  1 
De  Q-.  &  S.  214;  see  Oarmstone  y.  Oaunt^  1  Coll.  577).  For  forms  of  orders 
under  the  act,  see  Seton,  3rd  ed.  826. 

Surplus  of  The  seoond  section  enacts,  ^^  That  when  any  sale  or  mortgage 

from  8u^*^^  shall  be  made  in  pursuance  of  the  said  recited  act  or  this  act, 
sale  or  mort-    t^®  Surplus  (if  any)  of  the  money  raised  by  such  sale  or  mort- 
gage to  gage  which  shall  remain  after  answering  the  purposes  for  which 
same^iuui*^^        ^^^  ^^^  ^*^®  ^^  raised,  and  defraying  all  reasonable 
as  the  estates  ^^ts  and  expenses,  shall  be  considered  in  all  respects  of  the 
so  sold  or        same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
wonlS^^e      estate,  or  the  lands,  tenements  or  hereditaments  so  sold  or  mort- 
done.              gaged,  and  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  be  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  been  subject  and  applicable  to 
in  case  no  such  sale  or  mortgage  had  been  made. 

The  stat.  11  &  12  Vict.  o.  87,  after  reciting  the  12th  section 
of  the  11  Geo.  4  &  1  Will.  4,  c.  47  {ante,  p.  374),  "And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  expe- 
dient that  the  said  provision  of  the  said  act  should  be  extended 
Recited  pro-    to  such  case:"  enacted,  that  in  cases  in  other  respects  falling 
^  tend^to        within  the  said  thereinbefore  recited  provisions  of  the  said  act 
lands,  &c.,  of  ^^^  Same  act  shall  extend  and  is  hereby  extended  to  any  case  in 
a  deceased       which  any  lands,  tenements  or  hereditaments  of  any  deceased 
debtor,  m        person  shall  by  descent  or  otherwise  than  by  devise  be  vested 

certam  cases.    ^^11.  •'1.         j.         •*  \.*     j.  j.  j. 

m  the  heir  or  co-heirs  of  such  person,  subject  to  an  executory 
devise  over  in  favour  of  a  person  or  persons  not  existiufi^  or  not 
ascertained;  and  in  any  such  case  it  shall  be  lawful  for  the  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  such  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers, 
or  in  such  manner  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if  an 
infant  or  infants,  was  or  were  of  full  age. 
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3  &  4  William  IV.  cap.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for 

the  Payment  of  simple  and  *  Contract  Debts.  •  Sie, 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  •  *  *  ^i-  *# 
persons  should  be  secured  more  effectually  than  is  done  by  the       ^' 
laws  now  in  f oroe :  be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  here-  Freehold  and 
ditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  *^P^^^   ■« 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his  ^^  ^J^ 
last  will  have  charged  with  or  devised  subject  to  the  payment  of  assets  for  the 
his  debts,  the  same  shall  be  assets  to  be  administered  in  courts  payment  of 
of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as  tnw^or^pe- 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  cialtj  debts, 
heir  or  heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs-at-law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passing  of  this  act  liable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  m  which  the  heirs  were  bound ;  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act  all  creditors  by  specialty  in  which  the  heirs 
aie  bound  shall  be  paid  the  full  amoimt  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty 
in  which  the  heirs  are  not  bound  ^shaU  be  paid  any  part  of  their 
demands  (a). 

(a]  The  debts  of  a  deceased  are  now  payable  out  of  all  his  assets,  in-  Legal  assets, 
duding  both  legal  assets  and  equitable  assets.    Legal  assets  consist  of  the 
assets  with  which  a  court  of  law  would  charge  an  executor  in  an  action 
brought  against  him  by  a  creditor,  and  include  all  assets  which  virtute 
officii  he  can  recover,  whether  in  a  court  of  law  or  of  equity  (Coo^  v. 
Gregaon,  3  Dr.  549;  A,  G,  v.  Brunnina,  8  H.  L.  C.  243).     Equitable  Equitable 
assets  are  such  assets  as  can  only  be  made  available  for  the  pavment  of  assets, 
debts  through  a  court  of  equity  {Cook  v.  GregsoUf  sup,)^  and  include 
(1)  land  charged  or  devised  for  payment  of  debts  ISilk  v.  Prime,  1  Br.  0. 0. 
138) ;  (2)  persons^  estate  over  which  the  deceasea  had  a  general  power  of 
appointment  by  will  which  he  has  exercised  {Pardoe  v.  Bingham,  6  Eq. 
485) ;  and  (3)  separate  estate  to  which,  before  the  M.  W.  P.  Act,  1870,  a 
married  woman  was  entitled  [Anon,,  18  Yes.  258),  and  also  earnings  which 
by  that  act  were  ikiade  separate  estate  {Thompson  v.  Bennett,  6  Ch.  D.  739). 
Under  the  M.  W.  P.  Act,  1882,  serrate  estate  of  a  married  woman,  in- 
cluding property  appointed  by  will  imder  a  general  power  (sect.  4), 
appears  to  be  le^l  assets  (See  sect.  1,  sub-sect.  (2),  and  sect.  23).    The 
pnncipal  distinctions  between  these  two  classes  of  assets  are : — (1)  Out  of  Distinction 
legal  assets  an  executor  has  a  right  of  retainer  for  his  own  debt  (See  poti^  between. 
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8  ft  8  Vict,    or  other  person  having  a  limited  interest,  or  such  ftret  executory 
^•^'        devisee  as  aforesaid,  is  an  infant  (§'), 


{q)  A  mortgage  under  this  section  was  directed  in  NaHotMl  Bank  v. 
Qourley  (17  L.  B.  Ir.  357).  But  the  court  has  no  jurisdiction  under  these 
statutes  to  extend  the  sum  to^  be  raised  by  way  of  mortgage  so  as  to 
include  money  required  for  repairs,  even  where  su(m  repairs  are  neceesaij 
in  order  to  obtain  an  advance  on  mortgage,  and  where  a  mortgage  is 
much  more  beneficial  to  the  infant  than  a  sale  would  hoi  Hill  v.  Maurice^  1 
De  0-.  &  S.  214;  see  Oarmsione  v.  Oaunty  1  Coll.  577).  For  forms  of  orders 
under  the  act,  see  Seton,  drd  ed.  826. 

Surplus  of  The  second  section  enacts,  "  That  when  any  sale  or  mortgage 

S^^*^  ^^^  ^^  ^  made  in  pursuance  of  the  said  recited  act  or  this  act, 
sale  or"mort-    ^'^  surplus  (if  any)  of  the  money  raised  by  such  sale  or  mort- 
gage to  gage  which  shall  remain  after  answering  the  purposes  for  which 
desoendinthe  Q^q  game  shall  have  been  raised,  and  defraying  all  reasonable 
as  the  estates  oo^^  and  expenses,  shall  be  considered  in  all  respects  of  the 
so  sold  or        same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
woDld^h  ^      estate,  or  the  lands,  tenements  or  hereditaments  so  sold  or  mort- 
done.              g&g^9  aiid  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  be  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  been  subject  and  applicable  to 
in  case  no  such  sale  or  mortgage  had  been  made. 

The  stat.  11  &  12  Vict.  c.  87,  after  reciting  the  12th  section 
of  the  11  Geo.  4  &  1  WiU.  4,  c.  47  {ante,  p.  374),  "And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  expe- 
dient that  the  said  provision  of  the  said  act  should  be  extended 
Recited  pro-    to  such  case:"  enacted,  that  in  cases  in  other  respects  falling 
^^^toa/to        within  the  said  thereinbefore  recited  provisions  of  the  said  act 
lands,  &0.,  of  ^^  same  act  shall  extend  and  is  hereby  extended  to  any  case  in 
a  deceased       which  any  lands,  tenements  or  hereditaments  of  any  deceased 
debtor,  in        person  shall  by  descent  or  otherwise  than  by  devise  be  vested 

certam  cases.    *,,,,  •',.         -         ,  "L'ix  i. 

m  the  heir  or  co-heirs  of  such  person,  subject  to  an  executory 
devise  over  in  favour  of  a  person  or  persons  not  existing  or  not 
ascertained;  and  in  any  such  case  it  shall  be  lawful  for  me  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  such  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers, 
or  in  such  maimer  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if  an 
infant  or  infants,  was  or  were  of  full  age. 
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3  &  4  William  IV.  cap.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for 

the  Payment  of  simple  and*  Contract  Debts.  •  Sic. 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  8  &  4  Will.  4, 
persons  should  be  secured  more  effectually  than  is  done  by  the       ^'      ' 
laws  now  in  force :  be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  here-  Freehold  and 
ditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  <»pyhold 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his  ^^  ^^ 
last  will  have  charged  with  or  devised  subject  to  the  payment  of  aaaets  for  the 
his  debts,  the  same  shall  be  assets  to  be  administered  in  courts  P^y^jent  of 
of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as  tnw^orspe- 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  daltj  debts, 
heir  or  heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs-at-law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passing  of  this  act  liable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  m  which  the  heirs  were  bound ;  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amount  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty 
in  Tirhich  the  heirs  are  not  boimd^shall  be  paid  any  part  of  their 
demands  (a). 

(a]  The  debts  of  a  deceased  are  now  payable  out  of  all  his  assets,  in-  Legal  assets, 
duding  both  legal  assets  and  equitable  assets.    Legal  assets  consist  of  the 
assets  with  which  a  court  of  law  would  charge  an  executor  in  an  action 
brought  against  him  by  a  creditor,  and  include  aU  assets  which  virtute 
officii  he  can  recover,  whether  in  a  court  of  law  or  of  equity  (CooA;  v. 
Gregsmiy  3  Dr.  649;  A.  G.  v.  Brunning,  8  H.  L.  C,  243).     Equitable  Equitable 
assets  are  such  assets  as  can  only  be  made  available  for  the  payment  of  {^ets. 
debts  through  a  court  of  equity  {Cook  v.  Oregson,  sup.\  and  include 
(1)  land  charged  or  devised  for  payment  of  debts  (Silk  v.  Prime,  1  Br,  0. 0. 
138) ;  (2)  personal  estate  over  which  the  deceasea  had  a  general  power  of 
appointment  by  wiU  which  he  has  exercised  {Pardoe  v.  Bingham  y  6  Eq. 
485) ;  and  (3)  separate  estate  to  which,  before  the  M.  W.  P.  Act,  1870,  a 
married  woman  was  entitled  {Anon,,  18  Yes.  258),  and  also  earnings  which 
by  that  act  were  made  separate  estate  {Thompson  v.  Bennett,  6  Oh.  D.  739). 
Under  the  M.  W.  P.  Act,  1882,  separate  estate  of  a  married  woman,  in- 
cluding property  appointed  by  will  under  a  general  power  (sect.  4), 
appears  to  be  le^  assets  (See  sect.  1,  sub-sect.  (2),  and  sect.  23).    The 
imncipal  distinctions  between  these  two  classes  of  assets  are : — (1)  Out  of  Distinction 
legal  assets  an  executor  has  a  right  of  retainer  for  his  own  debt  (See  post,  between. 
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8  ft  8  Yiot.    or  other  person  having  a  limited  interest,  or  such  first  ezecutoiy 
^'^'       devisee  as  aforesaid,  is  an  infant  {q), 

{q)  A  mortgage  under  this  section  was  directed  in  National  Bank  y. 
Qourley  (17  L.  B.  Ir.  357).  But  the  court  has  no  jurisdiction  under  these 
statutes  to  extend  the  sum  to^  be  raised  by  way  of  mortgage  so  as  to 
include  money  required  for  repairs,  even  where  sudi  repairs  are  necessary 
in  order  to  obtain  an  advance  on  mortgage,  and  where  a  mortgage  is 
much  more  beneficial  to  the  in&nt  than  a  sale  would  hoi  Hill  v.  Maurieey  1 
De  0-.  &  S.  214;  see  Oamutone  v.  Oauni^  1  Ooll.  577).  For  forms  of  orders 
under  the  act,  see  Seton,  3rd  ed.  826. 

Surplus  of  The  seoond  section  enacts,  ^*  That  when  any  sale  or  mortgage 

money  ^sing  gjjjjj  |j^  made  in  pursuance  of  the  said  recited  act  or  this  act, 
sale  or  mort-    the  Burplus  (if  any)  of  the  money  raised  by  such  sale  or  mort- 
gage to  gage  which  shall  remain  after  answering  the  purposes  for  which 
descend  in  the  q^q  same  shall  have  been  raised,  and  defraying  all  reasonable 
as  the  estates  ^^^^^  ^^^  expenses,  shall  be  considered  in  all  respects  of  the 
so  sold  or        same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
woolS^h  ^      estate,  or  the  lands,  tenements  or  hereditaments  so  sold  or  mort- 
done.              g&god,  and  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  De  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  been  subject  and  applicable  to 
in  case  no  such  sale  or  mortgage  had  been  made. 

The  stat.  11  &  12  Vict.  o.  87,  after  reciting  the  12th  section 
of  the  11  Geo.  4  &  1  Will.  4,  c.  47  {afitey  p.  374),  "And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  expe- 
dient that  the  said  provision  of  the  said  act  should  be  extended 
Recited  pro-    to  such  case:"  enacted,  that  in  cases  in  other  respects  falling 
viwon  to         within  the  said  thereinbefore  recited  provisions  of  the  said  act 
lands,  &0.,  of  ^^^  Same  act  shall  extend  and  is  hereby  extended  to  any  case  in 
a  deceased       which  any  lands,  tenements  or  hereditaments  of  any  deceased 
debtor,  m        person  shall  by  descent  or  otherwise  than  by  devise  be  vested 

certam  oases.    *ii_T_.  ''i.  •         i  i.«li.  ± 

m  the  heir  or  co-heirs  of  such  person,  subject  to  an  executory 
devise  over  in  favour  of  a  person  or  persons  not  existing  or  not 
ascertained;  and  in  any  such  case  it  shall  be  lawful  for  the  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  such  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers, 
or  in  such  manner  as  the  said  court  shall  think  proper ;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if  an 
infant  or  infants,  was  or  were  of  full  age. 
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3  &  4  William  IV.  cap.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for 

the  Payment  of  simple  and^  Contract  Debts.  •  sic. 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  8  *  *  ^iU.  4, 
persons  should  be  secured  more  effectually  than  is  done  by  the       ^' 
laws  now  in  force :  be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  here-  Freehold  and 
ditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  °°^^l^   -» 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his  ^^  ^^ 
last  will  have  charged  with  or  devised  subject  to  the  payment  of  assets  for  the 
his  debts,  the  same  shall  be  assets  to  be  administered  in  courts  pay^^e^t  of 
of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as  SwSor^spe- 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  oialtj  debts, 
heir  or  heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs-at-law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passiag  of  this  act  liable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  m  which  the  heirs  were  bound ;  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amoimt  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty 
in  -which  the  heirs  are  not  bound  ^shall  be  paid  any  part  of  their 
demands  (a). 

(a]  The  debts  of  a  deceased  axe  now  payable  out  of  aU  his  assets,  in-  Legal  assets, 
eluding  both  legal  assets  and  equitable  assets.    Legal  assets  consist  of  the 
assets  with  which  a  court  of  law  would  charge  an  executor  in  an  action 
brouglit  against  him  by  a  creditor,  and  include  aU  assets  which  virtute 
officii  he  can  recover,  whether  in  a  court  of  law  or  of  equity  (Coo^  v. 
(Tregsoriy  3  Dr.  549;  A,  G.  v.  Brunnina,  8  H.  L.  0.  243).     Equitable  Equitable 
assets  are  such  assets  as  can  only  be  made  available  for  the  pavment  of  assets, 
debts  through  a  court  of  equity  {Cook  v.  Gregson^  8up,\  and  include 
(1)  land  charged  or  devised  for  payment  of  debts  ISilk  v.  PWme,  1  Br.  0. 0. 
138) ;  (2)  personal  estate  over  which  the  deceasea  had  a  general  power  of 
appointment  by  wiU  which  he  has  exercised  {Pardoe  v.  Bingham,  6  Eq. 
485) ;  and  (3)  separate  estate  to  which,  before  the  M.  W.  P.  Act,  1870,  a 
married  woman  was  entitled  {Anon,,  18  Yes.  258),  and  also  earnings  which 
bv  that  act  were  made  separate  estate  ( Thompson  v.  Bennett,  6  Ch.  D.  739). 
Under  the  M.  W.  P.  Act,  1882,  separate  estate  of  a  married  woman,  in- 
cluding property  appointed  by  will  imder  a  general  power  (sect.  4), 
appears  to  be  le^  assets  (See  sect.  1,  sub-sect.  (2),  and  sect.  23).    The 
pnncipal  distinctions  between  these  two  classes  of  assets  are : — (1)  Out  of  Distinction 
legal  assets  an  executor  has  a  right  of  retainer  for  his  own  debt  (See  poat,  between. 
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S  ft  4  Pnil.  4,  take  oopyhold  tenements  held  m  fee  or  for  lives  in  execation  (8  Yes.  394), 
^'  ^^  yet  it  was  said  that  leases  for  years  of  copyhold  tenements,  granted  lily 
virtue  of  a  lioenoe  from  the  lord,  may  be  taken  in  execution,  that  being 
a  oonmion  law  interest  (3  Prest.  Abetr.  351).  Before  the  stat.  1  &  2  Yiot. 
c.  110  {po8t)y  copyhold  lands  could  not  be  taken  in  execution  upon  a  judg- 
ment (Cannon  v.  Pack,  Vin.  Abr.  Copyhold  (O.  e),  pi.  6 ;  2  Eq.  Oas.  Abr. 
226,  pi.  6) ;  nor  be  seized  upon  an  outlawry,  because  it  would  have  been 
prejudicial  to  the  lord  of  the  manor  (R.  v.  Bwdd,  Park.  E.  190).  But  it 
seems  that  they  may  be  sequestered  (DunJcley  v.  Scrihnor,  2  Madd.  443 ; 
Carmarthen  v.  Hawaon,  3  Swanst.  294) ;  although  the  sequestration  will 
not  be  revived  against  the  heir  of  the  party  who  was  se<^uestered  [White- 
head V.  Harri9on,  1  Bam.  K.  B.  431) ;  and  they  aie  within  the  rules  as  to 
marshalling  assets  {Aldrich  v.  Cooper,  8  Ves.  388 ;  2  Pow.  on  Mort.  263,  n). 
But  a  trust  of  copyholds,  which  descended  according  to  the  rules  of  the 
common  law,  was  assets  in  the  hands  of  the  heir  of  the  cestui  que  trust,  as 
the  customary  descent  is  in  that  case  broken  {Kelly  v.  Kelly,  2  Eq.  Gas. 
Abr.  609,  pi.  4). 

By  stat.  1  &  2  Yict;  c.  110,  s.  11  (post),  all  real  estates,  including  lands 
and  hereditaments  of  copjrhold  or  customary  tenure,  of  which  the  person 
against  whom  execution  is  sued,  was  seised  at  the  time  of  entermg  up 
such  judgment,  or  at  any  time  afterwuds,  or  over  which  he  had  sJone 
a  power,  may  be  taken  in  execution ;  but  the  person  taking  such  lands  in 
execution,  is  liable  to  the  performance  of  the  services  due  to  the  lord  of 
manor. 


Gopyholda 
now  liable 
to  be  taken 
in  execution. 


22  ft  2S  Viot. 
0.  85, 1.  14. 

Devisee  in 
trust  may 
raise  money 
by  sale,  not- 
withstanding 
want  of  ex- 
press power 
m  the  will. 


DEVISE  OF  EEAL  ESTATES  CHAEGED  WITH 

DEBTS. 

22  &  23  ViCTOELffi,  CAP.  35,  sects.  14 — 18,  and  23. 

An  Act  to  further  amend  the  Law  of  Property  and  to  relieve 
Trustees.  [13th  August,  1859  (a).] 


14.  Where  by  any  will  which  shall  come  into  operation  after 
the  passing  of  this  act  the  testator  shall  have  charged  his  real 
estate  or  any  specific  portion  thereof  with  the  payment  of  his 
debts,  or  with  the  payment  of  any  legacy  or  other  specific  sum 
of  money,  and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest  therein, 
and  shall  not  have  made  any  express  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  money  out  of  such  estate,  it  shall  be 
lawful  for  the  said  devisee  or  devisees  in  trust,  notwithstanding 
any  trusts  actually  declared  by  the  testator,  to  raise  such  debts, 
legacy  or  money  as  aforesaid,  by  a  sale  and  absolute  disposition 
by  public  auction  or  private  contract  of  the  said  hereditaments 
or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in 
one  mode  and  partly  in  the  other,  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest  and  fix 
such  period  or  periods  oi  repayment  as  the  person  or  persons 
executing  the  same  shall  think  proper  (b). 

(a)  The  other  seetioas  of  this  act  wiU  be  found  under  different  heads  in 
thiis  work  (See  ante,  p.  3oo,  and  post). 


Executor^ s  mpUed  Power  of  Sale.  ^^7 

(h)  On  the  question,  what  amountB  to  a  charge  of  debts  upon  real  estate,   28  ft  28  Viot. 
a  mere  authority  to  trustees  to  pay  claims  on  the  estate  is  not  such  a    o.  85,  a.  14. 
charge  {JRe  HwuPa  Trustees,  45  Oh.  JD.  310).    A  general  direction,  hov-  ZT  ~ 

eyer.  in  a  -will  to  nav  debts,  charges  them  or<^TT»iapiY  ft^  pli  tne  iesta-^  Jm!?*^  °rAai 
Ws  real  estate  jdraveB  v.  Graves,  tflshm.  fto ;  UooJe  y.  hawson,  i\i  E.  V2H;  ^^ 
Vorser  v.  variwrighty  L.  E.  7  H.  L.  735) ;  unless  a  contrary  intention 
appears  in  the  will  {ThorMU  y.  Britnell,  2  Yes.  Sen.  313).    Such  contrary 
intention  may  appear  (1)  by  reason  of  there  being  a  specific  charge  of 
debts  on  part  of  the  real  estate  {PcUmer  y.  Chaves,  1  Keen,  545 ;  Coraer  y. 
Cartwrig/U,  sup,),  in  whic^  case  the  words  must  be  oleax  {Taylor  y.  Taylor, 
6  Sim.  246 ;  Jones  y.  Williams,  1  Coll.  156;  see  Wrigley  y.  Bykes,  21  Beay. 
837;  MarshaUY.  QingeU,  21  Oh.  D.  790);  or  (2)  by  reason  of  the  topction 
beincp  a  direction  to  executors  to  nay,  in  which  case  the  presumed  inteib- 
tion  IS  that  the  aeoiB  are  io  be  paLd  only  out  of  the  property  which  passes 
to  the  executors  as  en^iWoMe  y.  Heslington,  3  M!.  &  £.  495 ;  Bailey  y. 
Bailey,  12  Oh.  D.  272).     Where,  howeyer,  in  addition  to  the  direction  to 
the  executors  to  pay  debts  the  wiU  contains  a  deyise  of  real  estate  to  them,  '     y  ^-^    '  j  A 
such  real  estate  may  be  charged,  whether  under  the  devise  they  take  bene-      /^    ^'  '/-c^klc 
ficially  for  life  or  otherwise  {ffenvell  y.  Whitaker,  3  Buss.  343;  Fiiich  y.    ^'<  '^^^k.*^,  »    ;Aa  / 
HaUersUy,ib,  345),  or  merely  on  trust  {Hartlandr,  Murrell,  27  Beay.  204;     //  ,'    7 
Be  Tanqueray'  Wtuawne,  20  Oh.  Diy .  465  ^^see  De  Burgh  Lawaon  y .  De  Burgh     ^       "^ 
Lawsan,  41  Oh.  D.  568,  the  will  of  a  married  woman  in  exercise  of  a 
power).    But  it  is  a  quesition  of  intention  {Bailey  y.  Bailey,  12  Oh.  D.  272; 
Wasse  ▼.  Heslington,  3  M.  &  K.  495).    And  such  real  estate  will  not  be 
charged,  either  where  the  executors  take  unequal  benefits  {Harris  y. 
Watkins,  E&j,  438 ;  see  i20  Tanguerav-  Willaume,  20  Oh.  Diy.  465) ;  or 
where  the  deyise  is  to  one  executor  only  {Warren  y.  Davi$,  2  M.  &  !K.  49; 
see  Marshall  y.  Oingell,  21  Oh.  D.  790).    Beal  estates  made  assets  by 
means  of  such  a  charge  are  equitable  assets  {Silke  y.  Prime,  1  Br.  0.  U. 
138 ;  Shiphard  y.  Luiwidge,  8  Yes.  26) ;  as  to  equitable  assets,  see  ante, 
p.  337. 

With  regard  to  legacies,  where  there  is  only  a  general  gift  of  them,  they  Charge  of 
are  not  charged  on  the  testator's  real  estate  {Kightley  y.  Kightley,  2  Yes.  legacies  on 
Jun.  328).    To  charge  them  a  dear  intention  must  be  shown  {Bench  y.  real  estate. 
Bxles,  4  Mad.  188);  clearer,  it  would  seem,  than  in  the  case  of  debts 
(Kightley  y.  Kightley,  sup,)    Where  there  is  a  direction  that  the  realZ 
estate  be  sold,  the  proceeas  to  form  part  of  the  personal  estate,  the  realty  2 
is  charged  (-Bri^r^  y.  Larcher,  3  De  G.  &  J.  148;  Field  y.  Beckett,  29  B.  > 
568).     A  direction  to  the  executor  to  pay  legacies  would  seem  to  charge 
real  estate  deyised  to  him  (Alcock  y.  Sparhawk,  2  Yem.  228 ;  Elliot  y. 
Handeock,  ib,  143;  Cross  y.  Kennington,  9  Beay.  150);  but  a  direction  to 
executors  to  realise  for  the  jxayment  of  legacies  such  part  of  the  testator's 
estate  as  they  thought  right,  did  not  charge  the  real  estate  (^e  Cameron 
Nixon  y.  Camieron,  26  Oh.  D.  19).    A  general  charge  of  legacies  on  the 
real  estate  will  not  charge  spedficaUy  deyised  realty  {SpoTig  y.  8^ng,  3 
BU,  N.  S.  84 ;  Conron  y.  Conron,  7  H.  L.  0.  168),  unless  the  legacies  are 
oou^ed  with  debts  {MaskeH  y.  Warrington,  SD.  J,  &  S.  338). 

Where  a  will  giyes  legacies  generally,  and  also  ^yes  the  residue  of  the 
real  and  personal  estate  in  one  mass,  the  result  is  to  make  the  residue  a 
mixed  fund,  and  to  charge  the  legacies  rateably  upon  the  mixed  fund 
{OreviUe  y.  Browne,  7  H.  L.  0.  689 ;  Be  Bdlis,  5  Oh.  D..  504).  The  rule 
applies  whether  the  legacies  are  giyen  before  or  after  the  gift  of  residue 

SmlUM  y.  Dearsley,  16  Oh.  D.  327) ;  and  is  not  affected  by  a  direction  that 
lebts  and  l^acies  are  to  be  paid  by  the  executors  {Re  Brooke,  Brooke  y. 
Booke,  3  Oh.  D.  630).  As  to  its  application  in  the  case  of  property  subject 
to  a  spedal  power  of  appointment,  see  Gainsford  y.  Dunn  (17  ^.  405).  Ime 
role  applies  eyen  where  the  will  contains  a  specific  deyise  of  real  estate  by 
means  of  which  the  word  "residue"  might  haye  been  explained  {Francis  v. 
OUmow,  Kay,  435) ;  but  in  such  case,  me  specifically  deyised  estate  is  not 
charged  (See  .8ra^  y.  Stephens,  12  Oh.  D.  169).  Where,  after  bequeathing 
legacies,  a  testator  deyised  his  real  estate  in  B.  and  the  residue  of  his  real 
and  personal  estate,  the  legacies  were  charged  on  the  real  estate  in  B.  as 
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SS  ft  88  "^t  well  as  the  testator's  other  real  estate  {Bray  y.  Stej^hena,  12  Ch.  D.  162 ; 
0.  85,  a.  14.    not  following  Castle  v.  GiUeU,  16  Eq.  630).    But  where,  alter  bequeathing 
legacies,  a  testator  devised  aU  his  real  estate  and  bequeathed  the  residue 
of  his  personal  estate,  the  rule  in  Greville  y.  Browne  did  not  apply  (Wella 
y.  Bowe,  40  L.  T.  715;  48  L.  J.  Oh.  476).    The  rule  was  not  applied  to 
legacies  expressly  directed  to  be  paid  out  of  personal  estate  (G^«<<  y. 
miliams,  2  J.  &  H.  429). 
Willfl  before        In  the  case  of  wills  coming  into  operation  before  13th  August,  1859,  the 
1859  oontain-   law  is  doubtful  as  to  the  legal  operation  of  a  will  creating  merely  a  charge 
inff  charge  of   of  debts,  where  no  machinery  is  provided  for  giving  effect  to  the  charge, 
debts ;  who     With  regard  to  such  cases  it  was  Laid  down  tiiat  a  ohanpe  of  debts  was 
took  power       eouivalent  to  a  trust  for  sale  for  the  payment  of  them  (Mall  v.  Harris,  4 
of  sale.  -^  ^  Q^  267J.    And  that  a  general  charge  of  debts  enabled  an  executor  to 

Executor,  fto.  sell  land  and  make  a  good  title  {Oreetkam  v.  Cotton,  34  Beav.  619 ;  and  see 
Oosling  v.  Carter,  1  OolL  650 ;  Story  y.  Walsh,  18  Beav.  568 ;  Wrigley  v. 
Sykes,  21  Beav.  337 ;  Hodkinson  v.  Quin,  1  J.  &  H.  309 ;  Cook  y.  Dawson, 
29  Beay.  126 ;  HamiUon  v.  Buckmaster,  3  Eq.  323 ;  Colver  v.  jFVncA,  5 
H.  L.  0.  922).  No  power  of  sale  however  was  ever  implied  in  an  adminis- 
trator with  the  will  annexed  {Be  Clay  and  Tetle^,  16  Gh.  Diy.  7).  Wood, 
Y.-C,  observed  that  a  testator  having  charged  his  real  esti^  with  a  sum  of 
money,  must  be  taken  to  have  given  an  impUed  power  to  some  one  to  raise 
the  sum  required,  and  that  the  donee  of  the  power  must  in  each  case  be 
ascertained  from  the  whole  will  (Eidsforth  v.  Armstead,  2  K.  &  J.  333 ; 
aee  Bohinson  -v.  L^wfOff^  5  D.  M.  «  G.  272 ;  Gosling  Y.  Carter,  1  OoU.  6o0\ 
Devise  on  Where^me  land  was  devised  to  trustees,  it  was  held  that  they  could  sell 
tra8<^-  or  mortgage  {Hodkinson  v.  Quin,  IJ.  &  H.  303 ;  Eidsforth  y.  Armstead, 

2  K.  &  J.  333 ;  Ball  y.  Harris,  4  M.  &  C.  264) :  certainly  with  the  consent 
of  the  executors  {Shaw  v.  Borrer,  1  Keen,  559) ;  or  where  the  trustee  was 
also  executor  {Sabin  v.  Heaps,  27  Beay.  553).  But  it  seems  that  the 
executors  might  also  have  had  a  concurrent  power  of  sale  {Hodkinson  y. 
Devise  bene-  Quin,  1  J.  &  H.  303^.  Ix)rd  Cranworth  observed  that,  where  the  estate 
fidally.  was  devised  beneficially  to  a  person  other  than  the  executor,  charged  with 

certain  payments  of  debts  or  legacies,  then  the  money  was  to  be  raised 
through  the  instrumentality  of  a  rale  by  the  devisee,  and  that  devisee  was  the 
I>erson,  and  the  only  person,  who  could  make  a  legal  title  {Cotter  v.  Finch, 
5  H.  L.  0.  922 ;  see  Corser  v.  CartwrigJU,  8  Oh.  971^.  A  devisee  who  was 
also  one  of  the  executors,  was  the  only  person  to  sell  or  mortgage  {Corser 
y.  Cartwright,  L.  It.  7  H.  L.  731).  A  devisee  subject  to  debts  and 
annuities,  who  was  also  an  executor,  could  make  a  sood  title  without  the 
annuitants  (Page  y.  Adams,  4  Beay.  269 ;  Elliot  v.  Merryman,  1  Wh.  &  Tu. 
Devise  for  L.  0.  Bq.  72,  6tii  ed.  j  see  Be  Tanqueray-WUlawne,  20  Ch.  D.  465).  But 
life  wi^  where  a  testator  devised  lands  for  life  with  contingent  remainders  oyer, 

remainders       ^nd  charged  them  with  his  debts  generally,  but  gave  no  express  power  of 
^^^'  sale,  the  executor  could  sell  {Bohinson  v.  Lowater,  5  D.  M.  &  G.  272 ;  see 

Heir-at-law.    Bolton  v.  Stannard,  6  W.  B.  570).    Where  a  testator  charged  his  real 
estate  with  the  payment  of  his  debts,  and  the  real  estate  was  not  devised, 
but  descended  to  the  heir,  it  was  held,  at  law,  that  the  executor  had  no 
legal  power  of  sale  (Doe  y.  Hughes,  6  Exoh.  223) ;  butprobablv  he  had  an 
equitable  power  {Colyer  y.  Finch,  5  H.  L.  0. 922).    Where  real  estate  was 
being  sold  for  payment  of  debts,  and  the  legal  estate  was  in  the  heir,  who 
was  out  of  the  jurisdiction,  and  the  charge  of  debts  was  not  dear,  the 
court  declared  the  heir  to  be  a  trustee  for  the  purposes  of  the  will,  and 
made  a  vesting  order  imder  the  Trustee  Act,  1850,  s.  9  {Hooper  y.  SirvUon^ 
DiBolaimer.      12  W.  B.  367).    Where  a  sole  executor,  who  was  devisee  of  real  estate  in 
trust  to  sell  and  pay  debts,  renounced  and  disclaimed,  the  heir-at-law 
who  had  taken  out  administration  could  sell  the  estate  and  give  valid 
A  receipts  {Austin  y.  Martin,  29  Beay.  523). 
Exeoatnr's     |     In  the  case  of  wills  before  this  act,  it  seems  that  the  implied  power  cl 
power  of  nle  J  sale  whidi  executors  took  under  a  char^  of  debts,  was  merely  an  equitable 
whether  l^gall  power;  and  the  concurrence  of  the  heir  or  devisee  was  necessary  to  pass 
or  equitable,    the  leaal  estate  (Dart,  V.  &  P.  694,  6th  ed.) 
Wills  alter     |     In  tne  case  of  wills  coming  into  operation  after  the  1 3th  of  August,  1859> 

loOv. 
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sect.  14  of  this  act  giyefl  to  tnutees  takinff  by  devise  the  whole  of  the  tes-   8S  ft  88  T\sx, 

tator's  intereet  in  leal  estate  oharged  wiui  debts  or  legacies,  jm  abeoliite    •»  W»  »■  1^ 

power  to  sell  or  mortftage  th^  jftinp  %  ^flf  *f,K^  ^Ma  at  lyyiftg,    1^7  TTTI     ^TT" 

sMU/lB,'  the  case  61  a  beneficial  deyise  in  fee  is  excepted  from  tne  operation  ivjj??^ 

of  the  act.    In  snch  a  case  it  would  seem  that,  haying  regard  to  the  then  ^^ 

state  of  the  law  (see  last  words  of  section  18),  the  bcuaeficsal  devisee, 

and  not  the  executor,  is  the  person  in  whom  sll  power  to  sell  is  vested 

((7o^er  y.  Finch^  5  H.  L.  0.  922 ;  see  Be  WiUon,  Pennington  y.  Payne^  54 

li.  T.  600).    £7  sect.  16,  it  was  apparently  intended  to  giye  the  execator 

an  absolute  legal  power  to  sell  or  mortgage  in  all  cases  not  falling  within 

sects.  14  and  18  (See  Pennington  y.  Paynt,  54  L.  T.  600 ;   Re  SanJcey, 

Scmkey  y.  Clarke^  1889,  W.  N.  79).    Where  land  was  devised  subject  to 

debts  and  legacies  to  A.  for  life  with  remainder  oyer,  B.,  0.,  and  D.,  who 

were  appointed  executors,  had  power  to  mortgage  (Be  WiUon,  Pennington 

T.  Payne,  54  L.  T.  600).    It  is  at  present  doubtfm  how  far  (if  at  all)  the 

provisions  of  the  S.  L.  A.,  1882,  as  to  the  consent  of  the  tenant  for  life  are 

applicable  to  sales  for  the  payment  of  debts  (See  2  Dart  Y.  &  P.  700,  6th 

ed. ;  Lewin  on  Trusts,  519,  901  ed.) 

llie  power  implied  under  a  charge  of  debts  in  wills  H)ef ore  this  act  has  Effect  of  ^ 
been  held  to  exist  notwithstanding  the  lapse  of  a  considerable  time.    Thus,  lApae  of  time 
in  Oreetham  y.  Colton  (34  Beay.  615),  thirteen  years ;  in  Forbes  y.  Peacock  fV^  e^*'^- 
(PhiU.  717),  twenty-five  years ;  in  Sabin  y.  Heape  (27  Beay.  353),  twenty-  ^Af^^ 
seyen  years ;  and  in  Wrigley  y.  8ykea  (21  Beay.  337),  thirty-three  years,  had  *"  "***' 
elapeed  between  the  testator's  death  and  the  sale.    But  it  has  been  recently 
laid  down  by  the  Court  ojf  Appeal  that  after  the  lapse  of  twenty  years 
there  is  a  presumption  that  the   debts  ^ye  been  paid,  and  that  in 
such  case  a  purchaser  from  the  executor  is  bound  to  mquire  as  to  this ; 
but  that  when  the  sale  is  within  that  period  the  purchaser  is  not  entitled 
to  make  any  inquiry  (Be  TanQueraV'trillawne,  20  Oh.  Diy.  480).      This 
role  does  not  apply  to  an  executor  selling  leasenolds  (Be  Whigtler^  35  Ch. 

D.  5filL 

[StrottghUlY,  Power  to 
Lt  a  power  of  mortgage. 


yer  y.  jpineh\  b  H.  L.  0.  905;  Oorser  y.  (hrtwright,  L.  B.  7  H.  L.  731). 
A  power  to  mortage  does  not  giye  a  power  to  sell  {Cook  y.  Dawson,  29 
Beay.  128) ;  but  it  has  been  hela  that  a  power  to  mortotge  authorizes  a 
mortgage  with  a  power  of  sale  {Bridges  y.  Longman,  24  Beay.  29 ;  Cook  y. 
Daufson,  29  Beay.  128  ;  Be  Chawner^s  Will,  8  £q.  569 ;  see  contrd,  Clarke  y. 
Boyal  Panopticon,  4  Drew.  26). 

15.  The  powers  conferred  by  the  last  seotion  shall  extend  to  Powers  given 
all  and  every  person  or  persons  in  whom  the  estate  devised  shall  ^l»st  Motion 
for  the  time  bemg  be  vested  by  surviTorship,  descent  or  devise,  ^^*» 
or  to  any  person  or  persons  who  maj  be  appointed  under  any  deyiseeB,  &o. 
power  in  the  will,  or  by  the  Court  of  Chancery,  to  succeed  to 

the  trusteeship  vested  in  such  devisee  or  devisees  in  trust  as 
aforesaid  {c), 

(c)  See  the  questions  which  have  been  raised  as  to  how  &r  the  deyisee 
of  a  tmst  estate  can  execute  the  tnist  {Brayhrooke  y.  Intkip,  Tudor's  L.  0., 
Cony.) 

16.  If  any  testator  who  shall  have  created  such  a  charge  as  Exeoatots  to 
is  descrihed  in  the  fourteenth  section  shall  not  have  devised  the  haye  power 
hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  ^^^|c. 
whole  estate  and  interest  therein  shall  become  vested  in  any  where  theze  is 
trustee  or  trustees,  the  executor  or  executors  for  the  time  bdnff  ^^  soffioieat 


\ 
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^  as^^^ift**  ^^-^^  ^  ^^'^  '^^  (if  *^y)>  sl"^  ^v®  the  same  or  the  like 

_^! '  '*     '    power  of  raising  the  said  moneys  as  is  hereinbefore  vested  in  the 

devisee  or  devisees  in  trust  of  the  said  hereditaments,  and  suoh 
power  shall  from  time  to  time  devolve  to  and  become  vested  in 
the  person  or  persons  (if  any)  in  whom  the  executorship  shall 
for  the  time  being  be  vested ;  but  any  sale  or  mortgage  under 
this  act  shall  operate  only  on  the  estate  and  interest,  whether 
legal  or  equitable,  of  the  testator,  and  shall  not  render  it  unne- 
cessary to  get  in  any  outstanding  subsisting  legal  estate  {d). 

(^d)  See  note  to  sect.  14.  ante.  Executors  took  a  power  of  sale  under 
this  section  {Re  Wihon^  Pennington  v.  Payne^  54  L.  T.  600),  but  it  confers 
no  power  on  an  administrator  with  the  will  annexed  {Re  Clay  and  Tetleu, 
16  Ch.  Div.  3). 

^^]^^^^^  17.  ]Pnynhftflflrp  tvn  Tnnrfpitgwp  flbftll  not  be  bouud  to  inquire 
to  inquire  aa  whether  the  powers  conferred  by  sections  fourteen,  fifteen  and 
to  powers.       sixteen  of  this  act,  or  either  of  ^em,  shall  have  been  duly  and 

correctly  exercised  by  the  person  or  persons  acting  in  virtue 

thereof. 
Sectioiia  14,         ^8.  The  provisions  contained  in  sections  fourteen,  fifteen  and 

16  and  16  not     .,  i_-fii.«  •!•  t»     a  i 

to  affect  oer'  Sixteen  shall  not  m  any  way  prejudice  or  affect  any  sale  or 
tain  sales,  &o.,  mortgage  already  made  or  hereafter  to  be  made,  imder  or  in 
nor  to  extend  pursuance  of  any  will  coming  into  operation  before  the  passing: 

to  devises  m      *'-  vox  a  q 

fee  or  in  tail,  of  this  act,  but  the  validity  of  any  such  sale  or  mortgage  shall 
be  ascertaiaed  and  determined  in  all  respects  as  if  this  act  had 
not  passed ;  and  the  said  several  sections  shall  not  extend  to  a 
devise  to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  tes- 
tator's whole  estate  and  interest  charged  with  debts  or  legacies, 
nor  shall  they  affect  the  power  of  any  such  devisee  or  devisees 
to  sell  or  mortgage  as  he  or  they  may  by  law  now  do  (e). 

(e)  See  note  to  sect.  14,  ante,  and  Re  WiUon,  Pennington  v.  Payne  54  L. 
T.  600. 

Not  to  be  23.  The  bond  fide  payment  to  and  the  receipt  of  any  person 

to  ^e  %^'    to  whom  any  purchase  or  mortgage  money  shall  be  payable 
cation  of  pur-  upon  any  express  or  implied  trust,  shall  effectually  disonaige 
chaae-money.  ^jj^  person  paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless  the  con- 
trary shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security  (/). 

Prerions  law  (/)  See  also  23  &  24  Yict.  c.  145,  s.  29,  and  Oonv.  Act,  1881,  s.  36, 

as  to  pur-  ipost^  as  to  the  present  law. 

chaser's  obli-  Before  these  statutes,  where  a  will  contained  no  express  trust  or  charge 

gation  m  case  |qj.  payment  of  debts,  a  purchaser  of  the  testator's  land  sold  for  payment 

of  sale  for  q£  debts,  was  not  bound  to  see  to  the  appHoation  of  the  purchase-money, 

pavment  of  ^j^^^  ^^  j^^^^  ^^^  ^^^^  ^g^^^  ^i^^y  ^  ^  q^o.  4  &  1  Will.  4,  o.  47  (see 

Wa^ieJ-  «^^^»  P-  ^^^)  5  or  by  3  &  4  Will.  4,  o.  104  (see  anU,  p.  377). 

^  Where  a  will  contained  an  express  trust  or  charge  for  payment  of  debts 

Where  ex-  generally,  a  purchaser  was  not  boimd  to  see  to  the  application  of  the 

press  trust  or  purchase-money  (Williams,  Eeal  Assets,  61,  62);  even  where  a  testator 

charge  for  oh™ed  the  land  with  a  specified  debt,  and  also  with  his  other  debts 

of  S^  generally  {Rohimm  v.  Limater,  6  D.  M.  &  G.  272).    And  the  rule  had 

generally ;  reference  to  the  time  of  the  testator's  death,  and  did  not  cease  to  be 
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applicable,  though  the  debts  were  subfleqaentlv  paid  {ForheB  v.  Peacock^  89  ft  98  Vict. 
1  Phill.  717 ;  see  Stroughill  y.  Anstey,  1  D.  M.  &  G.  658).  Where  a  tee-  c.  85,  i.  93. 
tator,  "in  case  his  personal  estate  should  be  insufficient  for  the  payment 
of  his  debts,"  charged  the  same  upon  his  real  estate,  the  executor  oould 
give  valid  receipts  for  the  purchase-money,  without  showing  the  insuffi- 
ciency of  the  personal  estate  {Oreetham  v.  Cotton,  34  Beav.  615 ;  but  see 
Carlyon  v.  TrusecU,  20  Iki.  348). 

Where  debts  and  legacies  were  charged  generally,  a  purchaser  was  not  For  payment 
bound  to  see  to  the  application  of  the  purchase-money  (c/bAn^on  v.  Kennetty  of  debts  and 
3  M.  &  K.  630;   see  Carlyon  v.  Truacott,  20  Eq.  351).     Freehold  and  leffadee  gene- 
leasehold  estate  was  devised  to  A.,  subject  to  the  payment  of  debts  and  rally; 
annuities.    A.  sold  the  real  estate.     The  purchaser,  insisting  that  the 
annuitants  ought  to  concur,  filed  a  biQ  a^;amst  the  vendor  for  a  specific 
performance.    The  vendor's  answer  admitted  the  sufficienoj  of  the  per- 
sonal estate  to  pay  the  debts ;  that  they  had  all  been  paid  smoe  the  con- 
tract, and  that  the  sale  had  not  been  made  for  the  specific  purpose  of 
satisfying  the  debts ;  it  was  held,  that  these  circumstances  did  not  vary 
the  rule  as  to  the  liability  of  the  purchaser  to  see  to  the  application  of  the 
purchase-money,  and  that  he  was  bound  to  complete  {Page  v.  Adarn^  4 
Beav.  269;  see  Bowling  v.  Hudson,  17  Beav.  248  ;  Jones  v.  Price,  11  Sim. 
557 ;  Sugd.  Y.  &  P.  840,  841,  11th  edj ;  but  the  rule  did  not  apply  where 
the  circumstanoes  of  the  transaction  afforded  intrinsic  evidence  of  a  breach 
of  trust,  and  that  the  mortgage  or  purchase-money  was  not  to  be  applied 
for  payment  of  the  debts  and  legacies  ( Watkina  v.  Cheek,  2  Sim.  &  Stu. 
199 ;    see  Eland  v.  Eland,  4  M.  ft  0.  420 ;    Forbes  v.  Peacock,  1  Phill. 
721). 

Where  the  trust  was  for  payment  of  specified  debts  {Sinks  v.  Bokehy,  2  For  parent 
Mad.  238)  or.  of  legacies  only  {Johnson  v.  Kennett,  3  M.  &  K.  630),  the  of  partaonlar 
purchaser  was  bound  to  see  to  the  application  of  the  purchase-money,  debts  or  of 
And  it  was  decided,  that  where  a  person  who  was  a  trader  at  his  death  ^®fi^^®** 
devised  his  real  estates,  subject  to  the  payment  of  legacies,  the  purchaser 
of  the  estate  from  the  devisee  was  bound  to  see  to  the  application  of  his 
purchase-money  iu  satisfaction  of  the  legacies  charged  on  the  land,  not- 
withstanding t&eir  liability  under  47  Geo.  3,  sess.  2,  c.  74,  to  the  x>ayment 
of  the  simple  contract  debts  {Horn  v.  Horn,  2  Sim.  &  Stu.  448). 

It  is  doubtful  whether  this  section  is  retrospective  (See  Bennett  v. 
Lytton,  2  J.  &  H.  158). 

See  further  as  to  the  liability  of  a  purchaser  to  see  to  the  application  of 
the  purchase-money,  Elliot  v.  Merryman,  1  White  &  Tudor*s  L.  0.  Eq. ; 
Dart,  y.  &  P.  670  et  seq.,  6th  ed. ;  azul  theHM»ta.ta23  &  24  Vict.  c.  145, 
8.  29,  and  Conv.  Act,  1881,  s.  36,  post. 
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17  &  18  VlCTORIiE,  CAP.  113. 

An  Act  to  amend  the  Law  relating  to  the  Administration  of 
the  Estates  of  Deceased  Persons. 

[11th  August,  1854.] 

Whereas  it  is  expedient  that  the  law  whereunder  the  real  and  17  &  18  Viot 
personal  assets  of  deceased  persons  are  administered  should  be  c.  lis,  ■.  i. 
amended :  be  it  enacted  as  follows :  ... 

1.  When  any  person  shall,  after  the  thirty-first  day  of  De-  Heir  or  de- 
oember,  one  thousand  eight  hundred  and  fifty-four,  die  seised  ^j^°^  7^ 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  here-  claim  pay- 
ditaments  which  shall  at  the  time  of  his  death  be  charged  with  n^e>^t  of  mort- 
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17  ^18  Vict  the  payment  of  any  sum  or  sums  of  money  by  way  of  mori;«tge, 
c.  118, 1. 1.  j^^  g^^  person  shall  not,  by  his  will  or  deed  or  other  doou- 
gagt)  out  of  ment,  have  signified  any  oontraiy  or  other  intentioni  the  heir  or 
personal  devisee  to  whom  such  land  or  hereditaments  shiJl  deeoend  or 
^^^  '  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt  dis- 

charged or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  suoh  person,  but  the  land  or  hereditaments  so  oharged 
shall,  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which  the  same  shall  be  charged, 
every  part  thereof,  acoordinff  to  its  value,  bearing  a  propor- 
tionate part  of  the  mortgage  debts  oharged  on  the  whole  tnereof ; 
provided  always,  that  nothing  herein  contained  shall  affect  or 
diminish  any  right  of  the  mortgagee  on  such  lands  or  heredita- 
ments to  obtain  full  payment  or  satisf action  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  djring  as 
Not  to  affect    aforesaid  or  otherwise:    provided  also,  that  nothing  herein 
u^op  ^™     contained  shall  affect  the  rights  of  any  person  claiming  under 
wiii,fto.  before  Or  by  virtue  of  any  will,  de^,  or  document  already  made  or  to 
i8t  January,    \^  made  before  the  first  day  of  January,  one  thousand  eight 
1^^^-  hundred  and  fifty-five  (a). 

Extent  of  act.      2.  This  act  shall  not  extend  to  Scotland. 

(a)  The  above  act  (known  as  Locke  King's  Act),  and  the  acts  amending 
the  same,  can  now  be  cited  as  the  Beal  ^tote  Cfharges  Acts,  1854, 1867, 
and  1877.    (Short  Titles  Act,  1892.) 
PreviouB  law        The  rule  previous  to  17  &  18  Yict.  o.  113,  was,  that  the  personal  estate  of 
as  to  the  pay-  the  deceased  debtor  was  the  primary  fund  to  pay  off  a  mortgage,  unless 
ment  of  mort-  an  intention  was  shown  to  tlm)w  the  debt  on  the  mortgaged  estate.    Hie 
gage  debts.       object  of  the  act  was  to  make  the  mortgaged  estate  we  primary  fund, 
unless  an  intention  can  be  shown  to  throw  the  debt  on  the  personalty 
{Goodwin  v.  Zee,  1  K.  &  J.  378 ;  Swainson  v.  Stoaimon,  6  D.  M.  &  G. 
652).    Por  the  previous  law  as  to  the  exoneration  of  estates  from  mort- 
ga^  debts  contracted,  or  adopted,  by  the  owner,  and  also  as  to  the  acts 
which  amoimted  to  an  adoption  of  a  mortgage  debt,  see  further,  Anauter 
V.  Mayer  (1  White  &  Tudor,  L.  0.,  Eq.) 
Bequests  of  In  the  case  of  specific  bequests  of  chattels  which  are  subject  to  charges, 

inoumbered      a  distinction  has  been  taken  between  charges  created  by  the  testator  and 
chattels.  charges  incident  to  the  diattel,  such  as  calls  on  shares  or  the  rent  of 

leasenolds.  In  the  first  case  the  specific  legatee  is  entitled  to  have  the 
legacy  freed  from  the  charge,  in  the  soooxkL  case  he  is  not  so  entitled 
{Bothamley  v.  Sherson^  20  Eq.  316 ;  see  Leuns  v.  Lewis^  13  Eq.  227).  In 
the  case  of  bequests  of  shares  not  fully  paid,  any  call  made  before  the 
testator's  death  but  remaining  unpaid  at  that  time,  must  be  borne  by  the 
residuary  estate,  and  calls  made  after  the  death  by  the  legatee  {Addama  v. 
Fericky  26  Beav.  384 ;  Day  v.  Day,  1  Dr.  &  Sm.  261).  8o  in  bequests  of 
leaseholds,  the  rent  up  to  the  testator's  death  must  be  borne  by  the 
residuary  estate,  and  oiteT  tiiat  time  by  the  specific  legatee  {HawJkm  v. 
Hawkim,  13  Oh.  Div.  470). 
Land,  &c.  The  act  17  &  18  Yict.  c.  113,  was  held  not  to  apply  to  leaseholds 

within  the         (Solomon  v.  Solomon,  12  W.  E.  540;  Oa^l  v.  Fmwick,  22  W.  B.  211 ;  Be 
*<»*•  iVormsley,  Hill  v.  Wormaley,  4  Oh.  D.  665).    In  the  case,  however,  of 

persons  dying  since  3l8t  December,  1877,  the  act  has  been  rendered  appli- 
cable to  leaseholds  by  40  &  41  Yict.  c.  34,  po9t,  p.  398  {Be  Kerthav)^  Drake 
V.  KersTiaw,  37  Oh.  D.  674).  The  act  apphes  to  copyholds  {Piper  v.  Piper^ 
IJ.  &  H.  91).  Where  beholds  were  settled  by  deed  upon  trusts  for  con- 
version, a  share  in  the  produce,  which  was  under  the  terms  of  the  deed 
taken  as  personal  estate,  was  hM  not  to  be  an  "  interest  in  laad'*  within 
the  act  {Levfie  v.  Lewie,  13  Eq.  21 8).    Where  an  interest  in  land  is  given 
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by  a  testator,  with  the  option  of  retaining  it  in  spede,  or  of  haying  it   17  k  18  Yiet. 
conyeirted,  if  the  person  elect  to  take  without  oonyeraion,  the  act  appUee,    <•  113t  ■.  1. 
but  if  he  takes  it  as  conyerted,  the  act  does  not  apply  (13  Bq.  227). 

The  act  only  applies  where  a  propertr^  is  roecifically  charged  {I)unU>p  y.  Charge  by 
Dufdop^  21  Ch.  Diy.  590;  see  Hepwfyrth  y,  nill.  30  B^ay.  476).  It  would  way  of  moit- 
seem  that  a  banker's  eeneral  Uen  is  not  within  the  act  {Durihp  y.  Dunlop^  g*g®  within 
8up,y  592).  A  general  charee  on  real  estate  by  a  testator,  in  aid  of  lus  the  acts, 
personal  estate,  is  not  wit£in  the  act,  until  the  amount  has,  in  the  ad- 
ministration of  the  estate,  been  accurately  defined,  and  the  deyisee  has 
expressly  taken  the  estate,  subject  to  such  ascertained  charge  {Hepworth 
y.  HiU,  30  Beay.  476).  An  equitable  mortgage  by  deposit  and  memo- 
randum IB  within  the  act  {Pemhrcke  y.  Friena,  IJ.  &  H.  132) ;  eyen  where 
the  memorandum  expressed  that  the  deposit  was  made  as  collateral 
security  for  the  repayment  of  a  sum  borrowed  upon  a  promissory  note 
{Coleby  y.  CoUbu^  2  £q.  803).  Eyen  without  a  memorandum  such  a 
morteage  is  within  the  act  {Davis  y.  Davis^  24  W.  B.  962).  In  Ireland 
a  judgment  mortgage  is  within  the  act  {NeahiU  y.  Lawder,  17  L.  B.  Ir. 
553).  In  the  case  of  persons  dying  after  31st  December,  1S77,  see  the 
words  in  40  &  41  Vict.  c.  34  (poa*,  p.  398),  "or  any  other  equitable 
charge."  The  charge  under  1  &  2  Vict.  o.  110,  s.  13,  arising  by  yirtue 
of  a  deliyery  in  execution  under  a  judgment  is  within  the  words  of  40 
&  41  Vict  c  34  {Re  ATUhony,  Anthony  y.  Anthony,  1892,  1  Ch.  450).  A  Vendor's  lien, 
lien  for  im])aid  purchase-money  was  held  not  to  be  a  charge  by  way  of 
mortgage  within  the  act  {Hood  y.  Hood,  5  W.  E.  74 ;  Barnwell  y.  Iron- 
monger, 1  Dr.  &  Sm.  260;  see  Day  y.  Day,  14  W.  E.  261).  The  word 
'* mortgage"  was  afterwards  extended  so  as  to  include  a  lien  for  unpaid 
purchaie-money  upon  lands  or  hereditaments  nurehased  by  a  testator  ^30 
&  31  Vict.  c.  69,  s.  2,  post,  p.  397).  But  the  last-mentioned  section  aid 
not  apply  where  the  purchaser  died  intestate  {Harding  y.  Harding,  13 
Eq.  493).    See  now  40  &  41  Vict.  c.  34,  post,  p.  398. 

A.  granted  a  Scotch  estate  to  his  son  under  the  burden  of  the  payment 
of  a  mortgage  debt,  secured  upon  another  estate  belonging  to  A.  in 
England.  A.  died,  domiciled  in  England,  and  by  his  will  appointed 
executors,  directed  payment  of  his  debts,  and  deyised  the  mortgaged 
estate  to  his  son.  The  mortgage  debt  was  properly  payable  out  of  the 
Scotch  estate,  and  the  testators  general  personalty  was  exonerated  there- 
from {8mUh  y.  Moretm,  37  L.  J.  Oh.  6 ;  1867,  W.  N.  251). 

Where  the  personalty  goes  to  the  crown  for  want  of  next  of  kin,  it  has  Act  applies 
been  held,  notwithstanding  the  words  of  the  act,  "as  between  the  different  in  faTour  of 
persons  claiming  through  or  under  the  deceased  person,"  that  the  statute  crown, 
applies,  and  the  crown  takes  exonerated  from  mortgs^  debts  {Dacre  y. 
Pairickson,  1  Dr.  &  Sm.  186). 

A  will,  executed  by  the  testator  before  1855,  but  not  coming  into  opera-  Proyiso  in 
tion  until  after  that  date,  is,  as  between  the  claimants  imder  it,  **  a  will  the  act. 
already  made,"  within  the  proyiso,  and  republication  at  a  titne  sub- 
sequent to  the  1st  January,  1855,  does  not  depriye  it  of  this  character 
{Bolfe  V.  Perry,  3  D.  J.  &  S.  481).  The  proyiso  was  held  not  to  apply  to 
the  case  of  an  heir,  where  the  intestate,  before  1855,  had  executed  a 
mortgage,  reserying  the  equity  of  redemption  to  himself  and  his  heirs 
(Piper  y.  Piper,  1  jT  &  H.  91).  Nor  where  the  personal  estate  had  been 
oequeathed  oy  a  will  made  before  1855  {Power  y.  Power,  8  Ir.  Ch.  B.  340). 
The  heir  of  a  testator,  taking  by  descent  an  estate  which  had  been  the 
subject  of  a  lapsed  deyise  in  a  will  made  prior  to  1855,  was  held  to  take 
cam  onere,  inasmuch  as  he  was  not  a  person  claiming  "  under  or  by  yirtue 
of  a  will "  within  the  meaning  of  the  proyiso  {Nelson  y.  Page,  7  E^.  25). 

"V^th  regard  to  a  contrary  intention  within  the  act,  it  was  hud  down  Contrary  in- 
that  each  case  must  rest  on  its  own  circumstances  {Bol/e  y.  Perry,  3  D.  J.  tention  within 
&  S.  486).     See  Enoy.  Tatham  (3  D.  J.  &  S.  443),  where  Twmer,  L.  J.,  the  act.- 
disapproyed  of  the  dicta  of  Lord  GampheUyn.  WooUteneroft  y.  WooUiencro/t 
f2  D.  P.  &  J.  350) ;  MeUUh  y.  Vallins  (2  J.  &  H.  199) ;  Smith  y.  Smith  (3 
Giff.  263).    Begard  must  be  had,  in  the  case  of  persons  dying  after  1867, 
to  30  &  31  Vict.  0.  69  {post,  p.  396),  and  in  the  case  of  persons  dying  after 
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17  k  18  Viet.  31st  December,  1877,  to  40  &  41  Yict.  o.  34  [post,  p.  398),  in  detenxun- 
c.  118, 1. 1.  ing  the  question  whether  an  intention  has  been  expressed  to  exdade  the 
-'  operation  of  the  act. 

Cases  as  to  In  the  case  of  persons  dying  before  1868,  the  following  distinctions  were 

penons  dying   laid  down.     Where  a  testator  directed  his  debts  to  be  paid  out  of  some  par- 

before  1868.  ticular  fund  or  property,  or  description  of  property,  out  of  which,  accord- 
ing to  the  rule  established  by  the  statute,  they  would  not  be  primarily 
payable,  he  was  taken  to  signify  an  intention  to  exclude  the  statutory 
rule :  but  when  he  merely  directed  his  debts  to  be  paid,  or  to  be  paid  out 
of  his  estate  generally,  he  did  not  signify  an  intention  to  exclude  that 
rule  (Per  Bomilly,  M.  R.,  Brownaon  y.  Lawrance^  6  Eq.  6).  Whenever  a 
testator  had  mortgaged  his  estates,  and  by  his  will  provided  a  fund,  either 
his  residuary  personal  estate,  or  an  estate  devised  for  the  purpose,  or  the 
general  personal  estate  and  other  property  mixed  up  with  it,  or,  in  other 
words,  when  he  provided  a  fund  of  any  description  whatever  for  the  pay- 
ment of  his  debts ;  that  was  an  indication  of  an  intention  that  the  land 
was  not  to  be  the  primary  fund  within  the  act ;  but  that  the  personal 
estate  or  the  particular  fund  provided  was  to  exonerate  it  from  the  mort- 
,  gage  debt  {MaxweU  v.  Hyslop,  4  Eq.  413). 

Expressly         The  following  provisions  were  held  not  sufficient  to  exclude  the  act. 

2?  ^^'^^"^fir  A  direction  that  **  all  just  debts  be  paid  as  soon  as  may  be  "  {Pembroke  v. 

tne  aoc.  FHend,  IJ.  &  H.  132).    A  direction  that  a  testator's  debts  should  be  paid 

as  soon  as  could  be  after  his  decease  [Coote  v.  Loumdes^  10  Eq.  376).  A 
direction  that  all  a  testator's  just  debts  should  be  paid  out  of  his  estate 

SBrownson  v.  Laturance,  6  Eq.  1).    A  direction  that  all  the  testator's  just 
[ebts,  funeral  and  testamentary  charges  and  expenses  should  be  paid  and 
discharged  by  hia  executora^  as  soon  as  convenient  after  his  decease,  out  of 
his  estate  ( Woolstencroft  v.  Woolstencrofty  2  D.  P.  &  J,  347).     A  direction 
by  a  testator  that  all  his  just  debts  and  funeral  and  testamentary  expenses 
should  be  paid  and  discharged  out  of  his  personal  estate  {Bowaon  v. 
Harriaon,  31  Beav.  207). 
Exnreesions         The  following  provisions  were  sufficient  to  exclude  the  act.    A  bequest 
exduding  the  ^f  ^U  personal  estate  to  trustees  with  a  direction  to  pay  debts,  where  one 
^*'  of  the  trustees  was  a  devisee  of  the  mortgaged  property  {Smith  v.  SmUh^ 

3  (Hff.  263).  A  bequest  of  a  testator's  personal  estate  to  trustees  upon 
trust  to  pay  thereout  all  his  debts,  funeral  and  testamentary  expenses, 
(Moore  v.  Moore,  1  D.  J.  &  S.  602 ;  Forcher  v.  Wilaon,  12  W.  E.  1001}.  A 
bequest  of  personalty,  '*  subject  to  the  payment  thereout  of  all  the 
testator's  just  debts "  (MeUiah  v.  Vallim,  2  J.  &  H.  194).  A  gift  of  all 
the  testator's  personal  estate,  *' subject  to  the  payment  of  ms  debts» 
funeral  and  testamentary  expenses,"  the  real  estete  being  devised  in  a 
mode  not  pointing  in  any  way  to  the  mortgage  debt  being  paid  out  of  the 
property  (^no  v.  TaiTiam,  3  I).  J.  &  8.  443).  A  gift  of  residue  of  real 
and  personal  estate  to  trustees  u^n  trust  for  sale,  the  moneys  arising 
therefrom  to  be  held  upon  trust  in  the  first  place  to  pay  funeral  and 
testamentary  expenses,  and  debts  {Netvman  v.  WiUorif  31  Beav.  33).  A 
gift  of  the  residue  of  real  and  personal  estate  to  trustees  upon  trust  to 
convert  and  pay  thereout  all  just  debts,  &c.  {Maxwell  v.  ffyakm,  4  Eq.  407 ; 
L.  E.  4  H.  L.  506).  A  declaration  that  trustees  should  stand  possessed  of 
a  testator's  residuary  real  and  personal  estate,  and  the  proceeds  thereof, 
subject  in  the  first  place  to  the  payment  of  his  just  debts,  &c.,  and  a 
power  for  ti^e  acting  trustees  and  executors  to  pay  and  sati^  any  debts 
owing  or  claimed  to  be  owing  by  or  from  him,  and  any  liabilities  to  which 
he  or  his  estate  might  be  subject  {Stone  v.  Parker,  1  Dr.  &  Sm.  212). 
A  bequest  of  residue  of  his  real  and  personal  esitate  '*  after  paying 
mortgage  and  oiher  debts"  {Oreated  v.  Oreaied,  26  Beav.  621).  A  devise 
of  the  mortg^u;ed  estate  for  sale  and  payment  of  legacies  followed  by  a 
devise  of  resi&e  of  real  and  personal  estate  with  a  direction  that  any 
mortgages,  debts  or  incumbrances,  specifically  affecting  any  parts  of  the 
testatrix's  residuary  real  or  personal  estate,  be  exclusively  borne  by  and 
paid  out  of  the  premises  specifically  charged  therewith  and  subject  thereto, 
that  all  her  debts,  &c.,  be  paid  out  of  her  said  residuary  real  and  personal 
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estate  {AUm  y.  Allen,  30  Beay.  395).     See,  farther,  the  notes,  pp.  397,    17  ft  18  l^et 
398,  pari.  c.  118,  ■.  1. 

As  between  different  portions  of  an  estate  comprised  in  one  mortgage  ~    .^^ 
which  axe  deyised  to  different  persons,  the  act,  in  the  absence  of  a  contrary  ^^^^ 
intention,  applies  and  compels  the  deyisees  to  contribute  rateably  {New~  between 
march  v.  Storr,  9  Ch.  Div.  17 ;  which  see  as  to  meaning  of  words  **  or  any  different  pro- 
other  real  estate  of  such  person  "}.    It  has  been  also  held  that  as  between  pertiee  in 
different  freehold  estates  comprised  in  the  same  mortpige,  the  mortgage  Mune  mort- 
debt  was  borne  rateably  although  one  estate  was  specifically  deyised,  and  gage, 
the  other  passed  under  a  residuary  deyise  (OibbintT.  Eyden,  7  Eq.  375 ;  Sack" 
viUe  y.  Smyth,  17  Eq.  153 ;  aeeEe Smith,  Hanningtony,  True,  33  Ch. D.  195). 
Where  freeholds  and  leaseholds  were  mortgae^ed  toother,  and  the  mort- 
gagor died  intestate,  it  was  held,  as  between  nis  heir  and  administrator, 
mat  the  freeholds  and  leaseholds  must  bear  the  burden  rateably  {Evans  y. 
Wyatt,  31  Beay.  217).    And  where  freeholds  and  a  policy  were  mortgaged 
together  and  the  mortgagor's  will  declared  different  trusts  of  real  and 
personal  estate,  the  mortgage  debt  was  borne  rateably  {Treatrail  y.  Mason, 
7  Ch.  D.  655 ;  Leonino  y.  Leonino,  10  Ch.  D.  460).    An  intention,  how- 
eyer,  may  be  expressed  upon  the  mortgage  documents  that  one  property 
shall  be  the  primary  securify  {BrUe  y.  Cunynghame,  2  Buss.  299 ;  see  10 
Ch.  D.  465).     Such  an  intention  was  found  on  the  documents  in  Lipscambe 
y.  Lipscombe  (7  Eq.  501);  De  Bock/ort  y.  Daioes  (12  Eq.  540).     The  words 
**  for  further  and  better  securing"  were  sufficient  for  the  pui^se  (Stringer 
y.  Harper,  26  Beay.  33);  but  not  the  words  *' collateral  security    {Athill 
y.  Athill,  16  Ch.  Diy.  211 ;   Williams  y.  Early,  16  Ch.  D.  214  n.) 

As  to  the  apportionment  of  a  mortgaffe  debt  between  seyeral  estates  Contribution, 
comprised  in  me  same  mortgage,  see  Fisner  on  Mortgages,  659,  4th  ed. ; 
Story,  Eq.  Jur.  sects.  484,  1233  b. 

As  to  the  order  in  which  funds  are  to  be  applied  in  payment  of  a  mort-  Order  in 
gage  debt,  where  the  statutory  rule  has  been  excluded  by  the  expression  which  funds 
of  a  contrary  intention,  see  the  observations  of  M.  B.,  in  Allen  y.  Allen,  are  applicable 
30  Beay.  395 ;  and  the  argument  in  Smith  y.  Moreton,  37  L.  J.  Ch.  6 ;  see  where  statu- 
also  2  Fisher  on  Mortgages,659,  4th  ed.    It  may  be  the  result  of  a  testator's  ^'T  ~^ 
words  that  a  mortgaged  estate  is  to  be  exonerated  only  so  far  as  his  ©^oluded. 
personalty  extends ;  and  that  there  is  no  right  to  go  upon  the  other  real 
estate  {Bodh<yuse  y.  Mold,  13  W.  B.  854). 

Where  the  mortgage  debts  of  a  testator  are  (under  a  direction  in  his  Marshalling, 
will)  primarily  payable  out  of  his  personal  estate,  the  deyisees  of  a  mort- 
gaged estate  are  not  entitled  to  haye  the  mortgage  debt  satisfied  out  of  the 
personal  estate  until  the  pecuniary  and  specific  legatees  and  annuitants 
are  satisfied;  the  pecuniary  legatees  and  annuitants  being  entitled  to 
haye  the  assets  marshalled,  so  mat  any  x>ayments  in  respect  of  the  mort- 
gage debt  out  of  the  personal  estate  would  haye  to  be  recouped  by  the 
mortgaged  estate  {Porclier  y.  Wilson,  14  W.  B.  101 1 ).  And  where  annuities 
were  charged  on  lands,  out  of  whidi  a  mortgage  debt  was,  under  Uiis  act, 
held  to  be  primarily  payable,  the  act  did  not  preclude  the  right  of  the 
annuitants  to  haye  the  assets  marshalled  [BwMey  y.  Buckley,  19  L.  B.  Ir. 
544). 
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30  ife  31  ViCTORLfi,  CAP.  69. 

An  Act  to  explain  the  Operation  of  an  Act  passed  in  the 
Seventeenth  and  Eighteenth  Tears  of  her  present  Ma- 
jesty^   Chapter  One  hundred  and  thirteen^  intituled 
^^  An  Act  to  amend  the  Law  relating  to  the  Adminis- 
tration of  Deceased  Persons J^       [25th  July,  1 867.] 


80  ft  SI  Yiet  Whereas  by  an  aot  passed  in  the  seventeenth  and  eighteenth 
c.  ep,  ■.  1.  years  of  her  present  Majesty  it  is  enacted,  amonff  other  things, 
when  any  person  shall,  after  the  thirfy-first  of  Deoember,  one 
thousand  eight  hundred  and  fifty-four,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not,  by  his  will  or  deed  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention,  the  heir 
or  devisee  to  whom  sucn  lands  or  hereditaments  shall  descend 
or  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other 
real  estate  of  such  person,  but  the  land  or  hereditaments  so 
charged  shall,  as  between  the  different  persons  dainung 
through  or  under  the  deceased  person,  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  shaJl 
be  charged,  every  part  thereof,  according  to  its  value,  bearing 
a  proportionate  part  of  the  mortgage  debts  charged  on  the 
whole  thereof : 

And  whereas  doubts  may  exist  upon  the  construction  of  the 
said  act,  and  it  is  expedient  that  such  doubts  should  for  the 
future  be  removed : 

Be  it  therefore  enacted  as  follows : 
In  oonfltnuiiff  1.  In  the  construction  of  the  will  of  any  person  who  may  die 
A^M^f  after  the  thirty-first  day  of  December,  one  thousand  eight 
v^iCTLt  of'  hundred  and  sixty-seven,  a  general  direction  that  the  debts  or 
debtooutof  that  all  the  debts  of  the  testator  shall  be  paid  out  of  Ins 
te^D^  ^^  personal  estate  shall  not  be  deemed  to  be  a  declaration  of  an 
mortgage  intention  contrary  to  or  other  than  the  rule  established  by  the 
debta,  unless  said  act,  unless  such  contrary  or  other  intention  shall  be 
^°^^d^*^^  further  declared  by  words  expressly  or  by  necessary  implica- 
impliecL^  tion  referring  to  all  or  some  of  tiie  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of  his  real  estate  (a). 

(a)  Under  this  seotion  it  was  laid  down  that  a  direction,  to  be  a  deda* 
ration  of  an  intention  oontrary  to  the  role  laid  down  by  Mf.  Locke  Kin^s 
Act,  mnst  be  a  direction  applying  to  mortgage  debts  in  suoh  terms  as  dis- 
tinctly and  unmistakeably  to  refer  to  or  describe  them  (per  Otffard,  Y.-C, 
NeUan  v.  Pag€y  7  Eq.  28).    And  in  acoordaxiee  with  this  principle,  the 
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followiii^  piOTuionB  have  been  held  not  sufficient  to  exclude  the  act : —  80  ft  SI  y\t\, 
A  direction  to  executors  "to  pay  all  my  just  debts,  funeral  and  testa-      c.  69,  ■.  1. 
mantary  expenses,  out  of  my  personal  estate,  in  exoneration  of  my  real  Z  ; 

estate"  {Bouiter  v.  BowUefy  13  Ch.  D.  356).  A  direction  to  trustees  to  *^\P"^^_ 
pay  out  of  personal  estate  all  debts,  indudinK  specialty  debts,  in  full  ^^^  ^  " 
exoneration  of  the  real  estate  {Buckley  v.  BuMey^  19  L.  E.  Ir.  544).    A .   ^     '  ^  , 

devise  and  bequest  of  residue  to  trustees,  on  trust,  subject  to  payment  ^*th  ^  /  <i  ^<  /-./rr/ 
hereout  of  all  debts (Zeun«  y.  LewU,  13  Eq.  218)X  A  devise  of  r^  estate  '  v  ^  ^a.  ..  '  f^-  ^ 
to  a  infe,  "  absoluteiT  to  do  with  as  she  think  proper"  {Be  Smith,  Han- 
nington  y.  True,  33  Ch.  D.  195).  A  char^  on  a  portion  of  the  real  estate, 
of  all  just  debts  (not  specifically  refemnff  to  mortgage  debts)  in  aid  of 
personal  estate,  andfin  exoneration  of  ouier  real  estate  {Newmarck  y, 
aioTTy  9  Ch.  Diy.  12).  A  deyise  of  part  of  a  mortgaffed  estate  specifi- 
cally, and  the  remainder  as  residue,  with  a  charge  of  debts  on  residuanr 
real  estate  in  aid  of  personalty  {Saekville  y.  Smyth,  17  Eq.  153 ;  see  Be 
Smith,  HanningUm  y.  True,  33  Ch.  D.  195^.  And  where  a  testator  gave 
certain  real  estate  to  his  wife  during  wiaowhood  and  gave  his  residuary 
real  and  personal  eofcate  to  trustees  to  conyert,  and  pay  nis  debts,  includ- 
ing mortgages  on  the  property  ^yen  to  his  wife  during  widowhood,  and 
after  her  death  or  secona  mama^  g&ve  the  pure  personalty  to  charities 
and  realty  to  widow  absolutely,  it  was  held  that  the  mortgages  on  the 
residuary  realty  must  be  paid  out  of  the  proceeds  of  such  reuty  {Elliott  y. 
DearsUy,  16  Ch.  Diy.  322). 

Where  ^ere  was  a  direction  to  executors  to  apply  the  proceeds  of  Act  exblnded. 
certain  policies  to  pay  priyate  debts,  and  a  beauest  of  residue  of  personal 
estate,  ''subiect  to  the  payment  of  my  trade  deots  T  which  I  hereby  declare 
shall  be  a  chaige  upon  my  personal  estate),"  ana  the  title  deeos  of  the 
real  estate  had  been  depositea  with  a  bank  as  security  for  a  trade  account, 
there  was  sufficient  expression  of  *'  contrary  intention"  to  exonerate  the 
real  estate  from  the  trade  debt  {Be  Fleck,  CcMon  y.  BoberU,  37  Ch.  D.  677). 
The  ad^was  excluded  in  Be  NevUl,  Bohineon  y.  Nevill),  62  L.  T.  864). 

For  tne  preyious  cases  as  to  a  ''contrary  intention"  within  17  &  18  Vict. 
c  113,  see  ante^  p.  398. 

2.  In  the  oonsfaniotion  of  the  said  act  and  of  this  aot,  the  Interpretation 
word  "  mortgage "  shall  be  deemed  to  extend  to  any  lien  for  ^f  ^^^^  >f 
unpaid  pnrohase-money  upon  any  lands  or  hereditaments  pur-    ™**"fiW®- 
ohased  by  a  testator  (i). 

(h)  This  section  did  not  apply  where  the  puiGhaser  died  intestate 
{Harding  y.  Harding,  13  Eq.  493*),  but  did  apply  where  the  purchaser 
deyised  the  land  to  trustees,  out  died  intestate  as  to  the  beneficial  interest 
(Doiodall  y.  McCartan,  5  L.  B.  Ir.  313).  See  now  40  &  41  Vict.  c.  34 
Ipoa,  p.  398). 

S.  This  aot  shall  not  extend  to  Scotland.  Extent  of  act. 
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flohedule. 


40  ife  41  ViCTORLfi,  CAP.  34. 

An  Act  to  amend  the  Acts  seventeenth  and  eighteenth  Vie- 
toriaj  chapter  one  hundred  and  thirteen^  and  thirtieth 
and  thirty-first  Victoria^  chapter  sixty-nine. 

[2nd  August,  1877.] 

40  ft  41  T\tx.  Bk  it  enacted  as  follows : 

1.  The  aots  mentioned  in  the  schedule  hereto  shall,  as  to  any 
testator  or  intestate  dying  after  the  thirty-first  Decemher  one 
thousand  eight  hundred  and  seventy-seyen,  be  held  to  extend  to 
a  testator  or  intestate  dying  seised  or  possessed  of  or  entitled  to 
any  land  or  other  hereditaments  of  whatever  tenure  which  shall 
at  the  time  of  his  death  be  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage,  or  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase  money ;  and  the 
devisee  or  legatee  or  heir  shall  not  be  entitled  to  have  such  sum 
or  sums  discharged  or  satisfied  out  of  any  other  estate  of  the  tes- 
tator or  intestate  unless  (in  the  case  of  a  testator)  he  shall  within 
the  meaning  of  the  said  acts  have  signified  a  contrary  intention ; 
and  such  contrary  intention  shall  not  be  deemed  to  be  signified 
by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuary  real  estate  (a). 

(a)  See  as  to  this  section  the  notes  to  17  &  18  Yict.  c.  113,  and  30  &  31 
Viot.  0.  69,  iwpfra  ;  Re  Anthony^  Anilwmy  v.  Anthony^  1892,  1  Oh.  466). 
This  act  has  extended  the  provisions  of  the  former  acts  to  leaseholdis 
^Drake  v.  Kershaw y  37  Ch.  IJ.  674) ;  and  in  the  case  of  a  vendor's  lien  to 
mtestates  {Broadbent  v.  Qroves^  24  Ch.  D.  100).  It  has  been  observed  that 
the  expression  of  a  contrary  intention  referred  to  in  this  act  is  limited  to 
the  case  of  a  testator,  the  expression  '*  by  deed  or  other  document "  of 
such  an  intention  not  being  mentioned  (76.) 

2.  This  act  shall  not  extend  to  Scotland. 


Act  not  to 
extend  to 
Scotland. 


ScHBDULE. 


17&lSViot.  0.113.. 
30  &  81  Vict.  0.  69   . . 


An  Act  to  amend  the  law  relating  to  the  administration 

of  the  estates  of  deceaaed  persons. 
An  Act  to  explain  the  operation  of  the  Act  17  &  18  Yiot. 

0.  113. 
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AMENDMENT  OP  THE  LAWS  RESPECTING  WILLS. 

1  VlCTORIiE,  CAP.  26. 

An  Act  far  the  Amendment  of  the  Laws  with  respect  to 
Wills.  [3rd  July,  1837.] 

Be  it  enaoted,  that  the  words  and  expressionB  hereinafter  men-  l  l^ot.  c.  26, 

tionedy  which  in  their  ordinary  signification  have  a  more  con-         *'    ' 

fined  or  a  difEerent  meaning,  shall  in  this  act,  except  where  the  Meazimg  of 

nature  of  the  provision  or  the  context  of  the  act  shall  exclude  y®"^!^  words 

such  construction,  be  interpreted  as  follows ;  (that  is  to  say,)  ' 

the  word  "will"  shall  extend  to  a  testament,  and  to  a  codicil,  "Will:" 

and  to  an  appointment  by  will  or  by  writing  in  the  nature  of 

a  will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will 

and  testament  or  devise  of  the  custody  and  tuition  of  any  child, 

by  virtue  of  an  act  passed  in  the  twelfth  year  of  the  reign  of 

KiTig  Charles  the  Second,  intituled  "  An  Act  for  taking  away  12  Oar.  2, 

the  Uourt  of  Wards  and  Liveries,  and  Tenures  in  capite  and  by  o-  24. 

£nights  Service  and  Purveyance,  and  for  settling  a  Eevenue 

upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of  an  act  passed 

in  the  parliament  of  Irelemd  in  the  fourteenth  and  fifteenth  years 

of  the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for  14  &  16  Car.  2, 

taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  in  (^0 

oapite  and  by  Enights  Service,"  and  to  any  other  testamentary 

disposition  ;  and  the  words  "  real  estate  "  shall  extend  to  manors,  "  Beal 

advowsons,  messuages,  lands,  tithes,  rents  and  hereditaments,  ®8*»*®-" 

whether  freehold,  customary  freehold,  tenant  right,  customary 

or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  in- 

oorpoiHBal  or  personal,  and  to  any  undivided  share  thereof,  and 

to  any  estate,  right  or  interest  (other  them  a  chattel  interest) 

therein ;  and  the  words  "  persomd  estate  "  shall  extend  to  lease-  "Personal 

hold  estates  and  other  chattels  real,  and  also  to  moneys,  shares  estate:" 

of  fi^vemment  and  other  funds,  securities  for  money  (not  being 

real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and 

all  other  property  whatsoever  which  by  law  devolves  upon  the 

executor  or  administrator,  and  to  any  share  or  interest  therein ; 

and   every  word  importing  the  singular  number  only  shall  Number: 

extend  and  be  applied  to  several  persons  or  things  as  well  as 

one  person  or  thing ;  and  every  word  importing  the  masculine  Qender: 

gender  only  ahaU  extend  and  be  applied  to  a  female  as  well  as 

a  male. 

.  2.  An  Act  passed  in  the  thirty-second  year  of  the  reign  of  Bepeal  of  the 

King  Heniy  the  Eighth,  intituled  "The  Act  of  Wills,  Wards  ^J^**^' 

and  Trimer  Seisins,  whereby  a  Man  may  devise  Two  Parts  of  82  Hen.  8, 
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I'^et.e. 96,  hifl  Land;"  and  also  an  act  passed  in  the  thirty-fonrtli  and 
*'  •  thirty-fifth  years  of  the  reim  of  the  said  King  Henry  the 
c.  1,  and  34  &  Eighth,  intituled  *'  The  Bill  oonoeming  the  Explanation  of 
86  Hen.  8,  Wills ;"  and  also  an  act  passed  in  theparliiunent  oi  Ireland  in 
the  tenth  year  of  the  reim  of  King  Charles  the  f^urst,  intituled 
^^^*o^2n^  "An  Act  how  Lands,  Tenements,  &o.,  may  be  disposed  by 


Will  or  otherwise,  and  concerning  Wards  and  Primer  oeisins; 
and  also  so  much  of  an  act  passed  in  the  twenty-ninth  year  of 
ir^6^2i*  ^^d  ^'^  rei^  of  King  Charles  the  Second,  intituled  "  An  Act  for 
22'af  the  ^    Prevention  of  Frauds  and  Perjuries,"  and  of  an  act  passed  in 
Statute  of       the  parliament  of  Ireland  in  the  seventh  year  of  the  reign  of 
29^1^2  o  3-  '^^^  WiUiam  the  Third,  intituled  "An  Act  for  Prevention  of 
7  Will!  8*,     '  Frauds  and  Perjuries,"  as  relates  to  devises  or  bequests  of  lands 
c.  12  (I.).        or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements  or  hereditaments,  or  any  clause 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any 
such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the 
repeal,  altering  or  changing  of  any  will  in  writing  concerning 
c^7  goods  or  chattels  or  personal  estate,  or  any  dause,  devise, 
or  bequest  therein ;  and  also  so  much  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled 
Sect.  14  of       « An  Act  for  the  Amendment  of  the  Law  and  the  better 
4  &^6  Anne,     Advancement  of  Justice,"  and  of  an  act  passed  in  the  parlia- 
ment of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne, 
6Aime, 6. 10   intituled  "An  act    for    the  Amendment    of    the   Law  and 
^•J*  the  better  Advancement  of  Justice,"  as  relates  to  witnesses 

to  nuncupative  wills ;   and  also  so  much  of  an  act  passed  in 
the  fourteenth  year  of  the  reign  of  King  George  the  Second, 
Sect.  9  of        intituled  "  An  Act  to  amend  the  Law  concerning  Common 
J*  20^'  ^'       Recoveries,  and  to  explain  and  amend  an  Act  made  in  the 
twenty-ninth  year  of  the  reign  of  King  Charles  the  Second, 
intituled  ^  An  Act  for  Prevention  of  Frauds  and  Perjuries,'" 
as  relates  to  estates  pur  autre  vie;  and  also  an  act  passed  in 
the  twenty-fifth  year  of  the  reign  of  King  George  the  Seoond, 
26  Geo.  2,  c.  6  intituled  "  An  Act  for  avoiding  and  putting  an  end  to  certain 
(except  as  to    Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
coiomes).         Oodicils  concerning  Real  Estates  in  that  part  of  Great  Britain 
called  England,  and  in  his  Majesty's  Colonies  and  Plantations 
in  America,"  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations  in  America ;  and  also  an  act  passed  in  the  par- 
liament of  Ireland  in  the  same  twenty-fifth  year  of  the  rei^  of 
25  Geo.  2,       King  George  tiie  Second,  intituled  "An  Act  for  the  avoiding 
0. 11  (I.).        nu(j  putting  an  end  to  certain  Doubts  and  Questions  relating  to 
the  Attestation  of  Wills  and  Codicils  concerning  Eeal  Estates; " 
and  also  an  act  passed  in  the  fifty-fifth  year  of  the  reign  of 
W  Geo.  8,       T^mg  George  the  Third,  intituled  "  An  Act  to  remove  certain 
«•  ^^'  Difficulties  in  the  Disposition  of  Copyhold  Estates  by  Will," 

shall  be  and  the  same  are  hereby  rejp^ed,  except  so  far  as  the 
same  acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  jot^r  autre  vie  to  which  this  act  does  not  extend. 
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S.  (a)  It  ahall  be  lawful  for  OTery  person  to  devise,  bequeath  or  1  Viot.  c.  26, 

dispose  of,  by  his  will  exeouted  in  manner  hereinafter  required,  _     "*_ 

all  real  estate  and  all  personal  estate  which  he  shall  be  entitled  All  property 
to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and  ?^^^/JL" 
which,  if  not  so  devised,  bequeathed  or  disposed  of,  would  ^^u    °  ^ 
devolve  upon  the  heir-at-law  or  customary  heir  of  him,  or,  if  he 
became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor 
or  administrator  (J) ;  and  that  the  power  hereby  riven  shall  oompriaing 
extend  to  all  leal  estate  of  the  nature  of  customary  freehold  or  fi^^S^^^ 
tenant  right  or  customary  or  copyhold  (c),  notwithstanding  that  oopyholdB 
the  testator  may  not  have  surrendered  the  same  to  the  use  of  witioat  snr- 
his  will,  or  notwithstancdng  that,  being  entitled  as  heir,  devisee  5S™  ^^t- 
or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been  tanoe,  and 
admitted  thereto,  or  notwithstanding  that  the  same,  in  conse-  ^  ^^  ^ 
quence  of  the  want  of  a  custom  to  devise  or  surrender  to  the  no?now  be^" 
use  of  a  will  or  otherwise,  could  not  at  law  have  been  disposed  deyised; 
of  by  will  if  this  act  had  not  been  made,  or  notwithstanding 
that  the  same,  in  consequence  of  there  being  a  custom  that  a 
will  or  a  surrender  to  the  use  of  a  will  should  continue  in  force 
for  a  limited  time  only,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power  contained 
in  this  act,  if  this  act  had  not  been  made ;  and  also  to  estates  estates  jM^t* 
pur  autre  vicj  whether  there  shall  or  shall  not  be  any  special  ^^^^' 
occupant  thereof,  and  whether  the  same  shall  be  freehold,  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament ;  and  also  to  all  contingent,  executory  pontingent 
or  other  future  interests  in  any  real  or  personal  estate  (rf),  "^t^'^s*"? 
whether  the  testator  may  or  may  not  be  ascertained  as  the 
person  or  one  of  the  persons  in  whom  the  same  re£^ectively 
may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were 
created  or  under  any  dii^sition  thereof  by  deed  or  will ;  and  rights  of 
also  to  all  rights  of  entry  for  conditions  broken,  and  other  ^^'^   ^^ 
rights  of  entry ;  and  also  to  such  of  the  same  estates,  interests  acqim^^i 
and  rights  respectively,  and  other  real  and  personal  estate,  as  execution  of 
the  testator  may  be  entitled  to  at  the  time  of  his  death,  ^^o^'^* 
notwithstanding  that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  will. 

(a)  A  will  of  realty  is  governed  by  the  lex  loci  rei  nUB  (1  Jarm.  Wills,  Wills  of  realty 
1);  and  this  rule,  so  far  as  regards  tne  validity  of  the  dispositions  in  the  governed  by 
"Will,  apj^ee  to  leaseholds  {Freke  y.  Carhery,  16  Eq.  461 ;  Duncan  v.  Law-  ^®  ^  ^<^  ^^ 
wn,  41  Oh.  D.  394).    In  the  case  of  personalty,  the  law  of  the  country  in  '*ff^'   . 
which  tiie  deceased  was  domiciled  at  his  death  not  only  decides  the  course  ^^^^f^th 
of  distribution  or  succession,  but  regulates  the  decision  as  to  what  con-  S^Smi^L 
Btitutes  the  last  will  {Lynch  v.  Paraguay,  L.  B.  2  P.  &  M.  268 ;  AU-ut-       ^^*<«*»»- 
MeBsih  V.  Farra,  13  App.  Gas.  437).    Foreign  personal  assets,  however, 
are  governed  by  the  law  of  their  own  locality  for  the  purpose  of  legal  re- 
presentation, collection,  and  administration,  as  distinguisiied  from  distri- 
bation  among  the  successors  {Blackwood  v.  T?ie  Queen,  8  App.  Gas.  82 ; 
CommisHoner  of  Stamps  v.  Hope,  1891,  A.  G.  476;  see  Aj  Kloebe,  Kawn-^ 
reuther  v.  Qmdbrecht,  28  Gh.  D.  175).    The  provisions  of  1  Vict.  c.  26 
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apply  only  to  persons  having  an  Englisih  domicile  [Orcker  ▼•  Hetiford^  4 
Moore,  P.  C.  339 ;  Bremer  v.  Freeman,  10  Moore,  P.  0.  306).  But  as  to  ^e 
form  in  which  wills  of  personalty  may  be  executed  by  British  subjects 
dying  after  6th  August,  1861,  see  now  24  &  25  Vict,  c'  114,  post,  p.  438. 
As  to  conventions  between  this  country  and  foreign  countries  for  the  pur- 
pose of  determining  the  domicale  of  deceased  persons,  see  24  &  25  Vict, 
c.  121,  posty  p.  440;  and  as  to  domicile  generally,  see  Dicey  on  DomicLle. 

Aliens  may  dispose  of  personalty  by  will  (1  Wms.  Exors.  12).  Aliens 
were  formerly  incapable  of  devising  realty  ^ourdrin  v.  Qowdey,  3  M.  & 
K.  383).  As  to  aliens  claiming  under  a  devise,  see  Davies  v.  Lynch  (I.  B. 
4  C.  L.  570).  But  now  real  and  personal  property  of  everjr  desctxjption 
may  be  taken,  acquired,  held,  and  difposea  oi  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-bom  British  subject;  and  a  title  to 
real  and  personal  property  of  every  description  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-bom  British  adbject  (93  ft 
34  Yiot,  c.  14,  s.  2).  This  last  section  is  not  retrospective  ^Skarp  v.  St. 
Sauveur,  7  Ch.  343) ;  and  does  not  confer  upon  aliens  the  privileges  of  24 
&  25  Vict.  c.  114,  post,  p.  438  {Bloxam  v.  Favre,  9  P.  Div.  130J. 

As  to  the  power  of  the  sovereign  to  dispose  of  personalty  by  will,  see 
39  &  40  Geo.  3,  c.  88,  s.  10 ;  and  to  devise  realty,  see  39  ft  40  Geo.  3, 
c.  88,  s.  10.  See  further,  A.  G.y.  Wifidsor  (8  H.  L.  C.  369);  Be  Geo,  3 
(3  Sw.  &  Tr.  199). 

See  as  to  the  wills  of  infants,  sect.  7  of  this  act ;  of  married  women, 
sect.  8;  of  soldiers  and  seamen,  sects.  11  and  12;  of  lunatics.  Smith 
V.  Tebhitt,  L.  B.  1  P.  &  M.  398 ;  Banks  v.  Good/eOow,  L.  B.  5  Q.  B.  649 ; 
Pope  on  Lunacy,  2nd  ed.  352. 

(b)  It  was  never  intended  that  this  section  should  make  any  kind  of 
personalty  bequeathable  which  was  not  bequeathable  before.  Therefore  a 
testator  cannot  be(]ueath  a  promissory  note,  made  to  him,  so  as  to  pass 
the  right  to  sue  on  it :  such  right  is  in  ^e  executor  {Bishop  v.  Curtis,  18 
Q.  B.  879). 

A  person  in  possession  of  land  without  other  title  has  a  devisable 
interest  {Asher  v.  Whitlock,  L.  B.  1  Q.  B.  1 ;  Clarke  v.  Clarke,  I.  B.  2  C.  L. 
395^.  Even  before  the  passing  of  this  act  a  person  who  had  sold  an  estate 
unaer  circumstances  which  entitled  him  in  equity  to  have  the  sale  set 
aside  had  in  the  estate  an  interest  of  such  a  nature  as  to  be  devisable 
{Oresley  v.  Mousley,  4  De  G.  &  J.  78). 

A  doubt  has  been  suffgested  whether  this  act  extends  to  the  case  of  a 
testator  dyine^  without  heirs,  and  whether,  therefore,  in  order  to  prevent 
an  escheat,  three  witnesses  should  not  in  such  a  case  attest  the  will  as 
under  the  old  law  (Williams,  B.  P.  125,  note  (w),  12th  ed.) 

(o)  The  effect  of  this  section  in  the  case  of  copyholds  is  to  enable  a  oopy- 
hplder  to  devise  his  estate  in  every  case,  dispensing  with  a  surrender  to 
the  use  of  the  will,  but  leaving  the  estate  in  the  customary  heir  till  the 
admittance  of  the  devisee  {Garland  v.  Mead,  L.  B.  6  Q.  B.  441).    WherO' 
a  copyholder  devised  his  eslate  to  trustees,  appointing  them  guardians  of 
his  customarv  heir,  who  was  an  infant,  ana  the  trustees  without  dis- 
claiming tenaered  the  infant  heir  for  admittance,  and  the  lord  would  not 
admit  on  account  of  the-  devise,  the  Court  of  Queen's  Bench  refused  (as 
a  matter  of  discretion)  to  grant  a  mandamus  to  compel  the  lord  to  admitr 
the  heir  {R.  v.  Garland,  h,  E.  5  Q.  B.  269) ;  but  subsequently  held,  that, 
the  lord  could  not  seize  qtwus^ue  for  want  of  a  tenant  {Cfarlund  v.  Mead, 
L.  E.  6  Q.  B.  441).    The  section  enables  a  testator  to  devise  qopyholds. 
free  from  the  widow's  right  to  freebench  {Lacey  v.  Hill,  L.  E.  19  Eq.  346). 

{d)  Before  this  act,  contingent  and  executory  estates  and  possioilities 
accompanied  with  an  interest  were  devisable  {Selwnn  v.  Selwin,  JBurr.  1131 ; 
Moore  v.  Hawkins,  2  Eden's  C.  C.  342 ;  Eoe  v.  Griffiths,  I  Bl.  Bep.  605 ; 
Roe  V.  Jones,  1  Hen.  Bl.  30 ;  Jones  v.  Roe,  3  East,  88 ;  17  Ves.  182 ;  Soa%i)en 
y.  Blunt,  7  Ves.  300).  Such  an  interest,  however,  was  not  devisable  at 
law  where  the  person  who  was  to  take  was  not  in  any  degree  ascertainable^ 
before  the  contingency  happened ;  as  where  there  was  "a  devise  to  two. 


What  Fropertif  may  he  disposed  of  by  WiU.  ^08 

equally,  or  to  the  surviYor  of  them,  and  to  be  disposed  of  by  her,  the   1  met.  e.  96, 
sorviTor,  as  she  mi^ht  by -will  devise; "  the  -will  of  one  of  such  devisees  >•  8. 

made  during  their  joint  fives,  altiiough  she  survived,  was  held  inoperative 
(Doe  y.  TorScinson^  2  M.  &  S.  164).  As  to  the  exerdse  by  will  since  the 
Wills  Act  of  a  power  of  appointing  an  equitable  estate  given  to  two  per- 
sons or  the  survivor,  see  Thomas  v.  Jofids  (1  D.  J.  &  8.  63).  By  this 
section  contingent  interests  are  devisable  whether  the  testator  may  or 
may  not  be  ascertained  as  the  person,  or  one  of  the  persons,  in  whom  the 
same  reepectiyely  may  become  vested.  A  contingent  estate  in  fee  \inder 
a  flhiftJug  dause  may  be  devised  both  under  the  <Hd  and  new  law  {Ingilby 
T.  Amcoi^,  21  Bear.  585). 

Possibilities  in  personal  estate  could  be  disposed  of  by  will  as  well  as 
assigned  in  equity  before  this  statute  and  8  &  9  Yict.  c.  106  (Feame,  439 ; 
Pollexf.44;  2Freem.260;  9  Mod.  101;  2P.WnyB.  608;  lP.Wm8.572; 
3  P.  Wms.  132). 

See  further  as  to  what  property  may  be  devised  or  bequeathed,  1  Jann. 
Wills,  46  a  deq.,  4th  ed. 

4.  Provided  always,  and  be  it  further  enacted,  that  where  As  to  the  fees 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant  ^^  ^^ 
light,  cur  oustomary  or  copyhold,  might,  by  the  custom  of  the  S^^^ees  of 
manor  of  which  the  same  is  holden,  have  been  surrendered  to  costomaiT 
the  use  of  a  will,  and  the  testator  shall  not  have  surrendered  !^^^^  ^^ 
the  same  to  the  use  of  Ids  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to 
be  admitted,  except  upon  payment  of  all  such  stamp  duties, 
fees  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrenderinip  of  such  real  estate  to  the 
^  of  the  ^  or  in  respect  of  pree^tmg,  registering  or  enrol- 
ling  such  surrender,  it  the  same  real  estate  had  been  surrendered 
to  the  use  of  the  will  of  such  testator :  provided  also,  that  where 
the  testator  was  entitled  to  have  been  admitted  to  such  real 
estate,  and  might,  if  he  had  been  admitted  thereto,  have  sur- 
rendered the  same  to  the  use  of  his  will,  and  shall  not  have 
been  admitted  thereto,  no  person  entitled  or  claiming  to  be  en- 
titled to  such  real  estate  in  consequence  of  such  wUl  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  stamp  duties,  fees,  fine  and  sums 
of  money  as  would  have  been  lawfully  due  and  payable  in 
lespeot  of  the  admittance  of  such  testator  to  such  real  estate,  and 
also  of  all  such  stamp  duties,  fees  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting,  regis- 
tjoring  or  enrolling  such  surrender,  had  the  testator  been  duly 
admitted  to  such  real  estate,  and  afterwards  surrendered  the 
same  to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine  or 
sums  of  money  due  as  aforesaid  shall  be  paid  in  addition  to  the 
stamp  duties,  fees,  fine  or  sums  of  money  due  or  payable  on  the 
admittance  of  such  person  so  entitled  or  claiming  to  be  entitled 
to  the  same  real  estate  as  aforesaid  (e). 

•  (e)  See  4  &  5  Yict.  c.  35,  ss.  88,  89,  90,  as  to  admissions.  The  cases  as 
to  the  admittance  of  devisees  of  copyholds  and  the  fines  payable  are 
ooUectedin  Fisher's  Digest,  1848—1855.    As  to  the  fines  on  admission 
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1  Tiot.  e.  96»   payable  by  trosteee  of  oopybolds,  see  Lewin  on  Trusts,  p.  248,  9Ui  ecL 
■•  4.  {Bence  v.  QUpin,  L.  E.  3  fix.  76 ;  BrUtow  y.  Booth,  L.  K.  6  0.  P.  80 ; 

" Everingham  v.  Ivatt,  L.  E.  1  Q.  B.  683). 


'Wills  or  ex- 
tracts of  wiUs 
of  onstomary 
freeholds  and 
copyholds  to 
be  entered  on 
the  court 
rolls; 


and  the  lord 
to  be  entitled 
to  the  same 
fine,  &c.  when 
such  estates 
are  not  now 
demisable  as 
lie  would  hare 
been  from  the 
heir  in  case  of 
desoent. 


Estates  |mr 
autre  vie. 


6.  When  any  real  estate  of  the  nature  of  ouBtonxary  freehold 
or  tenant  right,  or  ouBtomarj  or  oopyhold,  shall  be  disposed  of 
by  will,  the  loid  of  the  manor  or  reputed  manor  of  whioh  suoh 
real  estate  is  holden,  or  his  steward,  or  the  deputy  of  suoh 
steward,  shall  oause  the  will  by  whioh  such  disposition  shall  be 
made,  or  so  much  thereof  as  shall  contain  the  disposition  of 
suoh  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor 
or  reputed  manor;  and  when  any  trusts  are  declared  by  the 
will  of  such  real  estate  it  shall  not  be  necessary  to  enter  the 
declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in 
the  entry  on  the  court  rolls  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will;  and  when  any  such  real  estate 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  the  same  fine,  heriot,  dues,  duties,  and  services  shall  be. 
paid  and  rendered  by  the  devisee  as  would  have  been  due  from 
the  customary  heir  in  case  of  the  descent  of  the  same  real  estate, 
and  the  lord  shall,  as  against  the  devisee  of  such  estate,  have 
the  same  remedy  for  recovering  and  enforcing  such  fine,  heriot, 
dues,  duties,  and  services  as  he  is  now  entitled  to  for  recovering 
and  enforcing  the  same  from  or  against  the  customary  heir  in 
case  of  a  descent. 

6.  If  no  disposition  by  will  shall  be  made  of  any  estate  pur 
autre  vie  of  a  freehold  nature,  the  same  shall  be  chargeable  in 
the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of 
special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple ;  and  in  case  there  shall  be  no  special  occu« 
pant  of  any  estate  pur  autre  vie^  whether  freehold  or  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall 
come  to  the  executor  or  administrator,  either  by  reason  of  a 
special  occupaucv  or  by  virtue  of  this  act,  it  shall  be  assets  in 
his  hands,  and  shall  go  and  be  applied  and  distributed  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  intestate  (J) . 

(/)  The  words  '*in  case  there  shall  be  no  special  occupant"  in  this 
section  include  both  the  case  where  there  is  no  special  occupant  named  in 
the  grant,  as  also  tiie  case  where  the  heir  is  named  as  special  occupant, 
but  the  grantee  dies  without  leaving  an  heir  {Plunket  y.  Beilly,  2  Ir.  Ch. 
E.  585).  So  where  leasehold  estates  pur  autre  vie  were  devised  in  trust 
for  A.,  his  heirs,  sequels  in  right,  executors,  administrators,  and  assigns. 
A.  survived  the  devisor,  and,  being  illegitimate,  died  without  heirs  and 
intestate,  living  the  cestui  que  vie :  it  was  held,  that  the  devised  estates^ 

f massed  under  this  act  to  A.'s  administrator,  the  nominee  of  the  crown 
Reynolds  v.  Wright,  2  D.  F.  &  J.  689). 

A  testator  gave  a  rent-charge  to  A.  for  life,  and  directed  that  after  her 
death  it  shouK  be  continued  and  equally  divided  between  B.,  C,  and  D. 
daring  their  lives  and  the  life  of  the  longest  liver.  B.  predeceased  A. ;  and 
it  was  held,  that  the  interest  in  the  rent-charge  which  passed  on  A.*s 
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death  to  B/e  execators  was  an  estate  pwr  auire  vie  within  this  section   1  Vict.  e.  26, 
(Chatfidd  V.  Berchtddt,  7  Ch.  192).   As  to  estates  puratOre  vw,  see  1  Wms.  •- ^' 

Exors.  686 — 692,  8th  ed. ;  LeufU  Bowles'  ccuey  Tador's  L.  0.  Cony. 

7.  No  will  made  by  any  person  under  the  age  of  twenty-one  No  will  of  a 
yean.  shaU  be  valid  (g).  S^S^iaf*" 

Cg)  Sect.  24  makes  a  will  speak  from  the  testator's  death;  but  this  does 
not  extend  to  the  testator's  capacity,  and  the  will  of  an  infant  would  not 
become  operatiye  by  his  attaming  his  majority  (Sogd.  B.  P.  Stat.  330). 
The  power  eiven  by  12  Car.  2,  c.  24,  s.  8,  to  infants  to  appoint  guardians 
of  their  children  by  will  appears  to  be  repealed  {Tb,)  As  to  an  infant 
appointing  a  g^uarman  by  deed,  see  Morgan  y.  Hatchell  (19  Beay.  86) ;  Re 
Brown  (18  Ch.  Diy.  61}. 

A  WLU  made  by  an  mfant  seaman  was  held  yalid  under  sect.  11  {Ee 
M'Murdo,  L.  E.  1  P.  &  M.  MO). 

8.  Provided  also,  and  be  it  further  enaoted,  that   no  will  nor  of  a/wM 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  ^^^'^^^^ 
as  might  have  been  made  by  a  married  woman  before  the  now  be  made, 
passing  of  this  act  (A). 

{h)  Sub-sect.  (1)  of  sect.  1  of  the  M.  W.  P.  Act,  1882,  provides  that  a  M.  W.  P.  Act, 
married  woman  shioll,  in  accordance  with  this  act,  be  capable  of  disposing  1882. 
by  wiU  of  any  real  or  personal  property  as  her  separate  property  m  the 
same  manner  as  if  she  were  a  feme  sole  (See  note  to  that  section,  ante, 
p.  326}.     The  following  note  relates  to  the  law  independent  of  the  effect 
of  that  section. 

A  married  woman  has,  properly  speaking,  no  testamentary  capacity  Wills  of  mar- 
(Z>y€  v.  Dye,  13  Q.  B.  Div.  166;.    Sect.  8  of  the  Wills  Act  preserved  the  ried  women 
mcapacity  of  coverture  as  it  stood  before  that  ajct  (Bernard  v.  MinahvU,  independently 
John.  297 ;  Thcmiasy.  Jones,  2  J.  &  H.  483 ;  1  D.  J.  &  S.  81}.    The  only  of  the  M.  W. 
cases,  accordingly,  in  which  a  married  woman  can,  independently  of  the  P»  Act,  1882. 
M.  W.  P.  Act,  1882,  make  a  will  are  as  follows : — 
(1.)  Sbe  can  dispose  by  will  of  separate  estate,  real  and  personal  {Taylor 

V.  Meads,  4  D.  J.  &  S.  597 ;  see  Dye  v.  Dye,  13  Q.  B.  Div.  147). 
(2.)  She  can,  in  exercise  of  a  power,  dispose  by  will  of  real  and  personal 
estate  {Noble  v.  Willock,  L.  E.  7  H.  L.  580;  Thomas  v.  Jones,  1  D.  J. 
&  S.  63).    As  to  the  revocation  of  such  a  will,  see  Hawksley  v.  Barrow 
fL.  E.  1  P.  &  M.  147) ;  Re  Tennev  (45  L.  T.  78). 
(3.)  She  can,  with  the  assent  of  her  husband,  dispose  by  will  of  personal 
estate  {WUlock  v.  Nolle,  L.  E.  7  H.  L.  580).    His  assent,  however, 
to  the  particular  will  must  be  proved ;  a  general  assent  is  not  suffi- 
cient (lb,  597).    And  the  husband  must  survive  the  wife  {lb,  591). 
The  husband  has  a  locus  poenitentioB  until  he  has  either  acted  on  the 
wOl  or  has  assented  to  probate  {S,  C,  8  Oh.  790).    An  expression  by 
a  husband  after  his  wife's  death  of  an  intention  to  prove  is  sufficient 
assent  {Re  Cooper,  6  P.  D.  34). 
(4.)  A  married  woman  who  is  an  executrix  has,  as  such,  power  to  make 
a  will  and  to  appoint  an  executor  for  the  purpose  of  continuing  the 
representation  to  the  original  testator  {Noble  y.  Willock,  L.  E.  7  H.  L. 
590).     The  administrator  with  the  will  annexed,  however,  of  the 
estate  of  a  married  woman  does  not,  as  such,  represent  an  estate  of 
which  the  married  woman  was  executrix  (^e  Brtdger,  4  P.  D.  77).^ 
The  will,  made  during  coverture,  of  a  married  woman  who  dies  during  Application 
coverture  passes  after-acquired  separate  estate,  even  where  she  has  no  to  me  wills 
separate  estate  at  the  date  of  her  will  {Charlemont  v.  Spencer,  11  L.  E.  Ir.  of  married 
490;  see  ^  Bowen,  James  y.  James,  1892,  2  Oh.  291).    Where,  however,  women  of 
a  married  woman,  entitled  to  3,8002.  for  her  separate  use,  made  a  will  *^oi?^ 
which  disposed  of  the  3,800?.  and  also  contaLued  a  residuary  gift,  and  her  *°"  *'• 
husband  subsequently  died,  having  left  all  his  property  to  ms  wife,  and 
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1  Tiet.  e.  86,   she  died  without  haying  re-executed  her  will  after  her  husband's  death* 
'*  ^'         her  will  only  disposed  of  the  S,800Z.,  and  not  of  the  property  left  by  her 

=■  husband  {Willock  v.  Nohk,  L.  B.  7  H.  L.  680;  see  &  Price,  Stafford  v. 

Stafford,  28  Ch.  D.  709 ;  Re  Cuno,  Mansfield  y.  Mansfield,  43  Ch.  Div.  12 ; 
Be  Smith,  Bilke  y.  Roper,  45  Oh.  D.  632,  where  a  married  woman's  will 
was  held  not  to  haye  been  republished  after  her  husband's  death). 

Where  a  married  woman,  entitled  for  life  to  a  rent-chaa^  lor  her 
separate  use,  made  a  will  during  coyerture,  whioh  she  did  not  re-execute 
after  her  husband's  death,  the  will  passed  accumulations  of  the  rent-charge 
made  during  coyerture,  but  not  those  made  afterwards  {Re  Wilson,  Mm^ 
teath  Y,  Campbell,  26  W.  E.  848).  Where,  howeyer,  personal  estate  was 
settled  in  trust  for  A.  during  her  life  for  her  separate  use,  and  after  her 
decease,  in  case  she  should  suryiye  her  husband,  in  trust  for  A.  for  her 
separate  use  absolutely,  and  A.  suryiyed  her  husband,  her  will  made 
during  the  coyerture  disposed  of  the  separate  property  {Bishop  y.  WaU^ 
3  Ch.  D.  194). 

It  was  decided  that,  notwithstanding  sect.  8  of  the  Wills  Act,  a  general 
gift  in  the  will  of  a  married  woman  operated,  under  sect,  27,  to  pass 
property  oyer  which  she  had  only  a  testamentary  power  {Bernard  y. 
Minshull,  John.  276 ;  see  Be  Ludlam,  63  L.  T.  330).    Ajid  where  a  ^neral 
power  was  yested  in  the  suryiyor  of  A.,  B.,  and  0.,  and  C.  ultimately 
became  the  suryiyor,  it  was  held  (under  sects.  24  and  27)  that  the  power 
was  well  exercised  by  a  residuary  deyise  in  the  will  of  C,  made  after  the 
death  of  A.,  but  during  the  life  of  B. ;  O.  hayine  been  a  married  woman 
both  at  the  date  of  her  will  and  the  date  of  her  aeath  {Thomas  y.  Jone»,  1 
D.  J.  &  S.  63). 
Will  of  mar-        Trust  funds  were  limited  by  settlement  to  a  married  woman  absolutely 
Tied  woman  in  if  she  suryiyed  her  husband,  but  if  she  predeceased  him,  she  was  to  haye 
execution  of     ^  general  power  of  appointment  by  will.    During  the  coyerture  she  made 
power  wmoh    j^qj.  ,^p^  disposing  of  the  proi>erty ;  she  suryiyed  her  husband,  but  did  not 
neyer  anaes.     re-execute  ner  will,  and  administration  was  jgranted  limited  to  such  per- 
sonal estate  as  by  the  settlement  the  testatrix  had  a  right  to  dispose  of : 
held,  that  the  power  had  not  arisen,  and  the  will  was  therefore  mopera- 
tiye  {Trimmell  y.  Fell,  16  Beay.  637 ;  Price  y.  Park&r,  16  Sim.  198;  see 
.  Jcmes  y.  Southall,  30  Beay.  187 ;  Blaiklock  y.  Orindle,  7  Eq.  215). 

«i™Pv!S^f  Before  the  Jud.  Acts  it  was  held  that  in  the  case  of  a  will  executed  by  a 

^elYobate      married  woman,  under  a  power,  the  Court  of  Probate  must  determme 
Jjiviaion.  whether  or  not  there  was  a  wiU  (^e  Eallyhurton,  L.  E.  1  P.  &  M.  90) ;  and 

should  see  that  eyery  properly  executed  testamentary  papeo:,  material  for 
the  consideration  of  the  G^urt  of  Chancery,  was  incluaed  in  the  probate 
{Re  Fenwick,  L.  E.  1  P.  &  M.  319) ;  but  that  the  Court  of  Probate  would 
not  determine  whether  or  not  the  testatrix  was  testable  {Barnes  y.  Vincent, 
5  Moore,  P.  C.  201);  nor  whether  the  power  had  been  duly  executed 
{Paglar  y.  Tongue,  L.  E.  1  P.  &  M.  168);  nor  would  it  decide  questions  of 
construction  {Be  De  Pradel,  L.  E.  1  P.  &  M.  454^,  aU  of  which  were 
K^t  questions  for  the  Court  of  Chancery.    The  usual  form  of  probate  was 

P*^****®'  limited  to  the  property  which  the  deceased  had  power  to  diE^Kwe  of ,  and 

had  disposed  of,  accordingly ;  and  her  husband  or  her  next  of  kin  were 
entitled  to  a  grant  of  administration  caieroTum  {Be  Crofts,  L. E.  2  P.  &  M.  18 ; 
Be  Graham,  Ih,  385 ;  Noble  y.  Phelps,  lb.  276,  where  see  form  of  probate.) 
In  a  case  decided  after  the  Jud.  Acts,  but  before  the  M.  W.  P.  Act, 
1882,  and  where  probate  had  been  granted  in  the  old  limited  form,  the 
Court  of  Appeal  laid  down  that  upon  an  application  for  probate,  the 
Probate  Diyision  should  as  far  as  possible  determine  whether  the  married 
woman  had  separate  property  or  had  duly  executed  the  testamentary 

g)wer  {Be  Tharp,  3  P.  Diy.  76).    But  it  has  been  pointed  out  that  that 
iyieion  may  not  haye  the  requisite  machinery  {JBtarding  y.  Sutton,  59 
L.  T.  838). 

Now,  according  to  the  rules  made  by  the  Probate  Diyision  in  1887, 
probates  of  wills  of  married  women  and  of  widows  made  during  coyerture, 
and  letters  of  admimstration  with  such  wills  annexed,  are  granted  in 
ordinary  form  with  no  limitation  {Be  Price,  12  P.  D.  137).   And  semble  upon 
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such  an  appUeatian.  ioe  probate  there  is  a  pregnmption  that  the  married   1  Tiot.  e.  86, 
voman  had  separate  piopert7  (Harding  v.  StOUm,  59  L.  T.  838).    The  ■-  >- 

effect  of  the  probate  in  general  form,  however,  is  only  to  enable  the 
ezeontor  to  eet  in  the  -wif^s  assets,  ^whether  she  had  power  to  dispose  of 
them  by  will  or  not,  and  does  not  affect  the  beneficial  title  which  may  be 
sabseqnent^  decided  in  the  Chancery  Division  (Smart  v.  Tranter,  43  Oh. 
Dit.  587 ;  A  Lambert,  Stanton  v.  Lambert,  39  Ch.  D.  626 ;  see  He  Smiih, 
BiUce  T.  Boper,  45  Oh.  D.  638). 

9.  No  will  shall  be  valid  unless  it  shall  be  in  writing  (t)  and  Every  win 
executed  in  manner  hereinafter  mentioned ;  (that  is  to  say)  it  "^  ^  ^ 
shall  be  signed  at  the  foot  or  end  thereof  (j)  hy  the  testator  or  ri^^by^e 
bj  some  other  person  in  his  presence  and  by  his  direction  {k) ;  tertator  m  the 
and  such  signature  shall  be  made  or  aohiowledged  by  the  preaenoegf 
testator  in  the  presence  of  two  or  more  witnesses  present  at  the  aTonTtime. 
same  time  (Z),  and  such  witnesses  shall  attest  and  snaLl  subscribe 
the  will  in  the  presence  of  the  testator  (m),  but  no  form  of 
attestation  shall  be  necessary  (n). 

(f)  The  contents  of  a  lost  will,  like  those  of  any  other  lost  instmment,  may 
be^raoved  by  secondary  evidence  {Sugden  v.  St.  Leonards,  1  P.  D.  154). 

Where  a  wiU,  the  contents  of  which  have  been  brought  to  the 
knowledge  €A  a  testator,  has  been  executed  by  him,  words  cannot  be 
omitted  therefrom  on  the  ground  of  error  in  the  preparation  of  the  will 
{Harter  v.  Barter,  L.  E.  3  P.  ft  M.  11 ;  RJu^dee  v.  Rhodes,  7  App.  Oas. 
192 ;  see  rules  stated  in  Oitardhouse  v.  Blackburn,  L.  B.  1  P.  &  M.  100). 
But  words  inserted  by  fraud  or  by  mistake  without  the  knowledge  of  the 
testator  may  be  rejected  {MoreU  v.  Mordl,  7  P.  D.  68 ;  Fulton  v.  Andrew, 
L.  B.  7  H.  L.  448).  Qwxre,  however,  where  their  rejection  alters  the 
sense  of  the  remainder  {Ehodes  v.  Rhodes,  «up.) 

(/)  As  to  the  position  of  the  signature  of  the  testator,  see  15  &  16  Vict. 
0.  24,  s.  1,  post,  p.  435,  and  cases  there  quoted. 

(ib)  A  signatoro  hj  tiie  testator  of  his  name  after  the  attestation  by  the  Signature  by 
witnesses,  ^though  in  their  presence,  is  not  a  compliance  with  the  statute  testator, 
(ife  Oldmg,  2  Onrt.  865;  Re  Byrd,  3  Ourt.  117).  AwiU  was  held  to 
have  been  signed  before  the  witnesses  subscribed,  although  the  confused 
leoolleotion  of  the  witnesses  raised  a  doubt  upon  the  point  {Cooper  v. 
Bodtdt,  3  OuFt.  648 ;  Brenehley  v.  Still,  2  Bob.  162 ;  Thompson  v.  Hali, 
16  Jnr;  1144 ;  Re  Jones,  1877,  W.  N.  10).  A  mark  by  the  testator  for  a 
signature  was  held  sufficient,  although  the  name  did  not  appear  (Re 
Bryos,  2  Ourt.  325);  and  even  where  a  wrong  name  was  added  to  the 
mark,  but  there  was  no  doubt  as  to  the  identity  of  the  testator,  the 
execution  was  held  good  (Re  Clarke,  1  Sw.  &  Tr.  22 ;  Re  Bouce,  2  Sw.  & 
Tr.  593). 

An  attesting  witness  may  sign  the  will  for  the  testator  by  his  direction  By  some  other 
{Re  BaHey,  1  Ourt.  914).    The  witness,  in  fact,  attests  the  direction  of  the  person  by 
testator,  and  that  direction  amounts  to  an  acknowledgment  {Smith  v.  testator's 
Rcberts,  1  Bob.  262).    But  such  signature,  although  made  by  the  testator's  direction, 
direction,  is  insufficient  if  not  made  in  his  presence  (Kevil  v.  Lynch,  I.  B. 
8  £q.  244).    A  party  signing  a  will  for  a  testator,  wno  was  too  ill  to  sign, 
by  his  direction  signed  it  in  his  own  name,  but  expressed  it  to  be  on 
behalf  of  Ihe  testator.    This  was  deemed  sufficient  {Clark's  case,  2  Ourt. 
329).    A.,  in  the  presence  of  a  testator,  and  by  his  direction,  impressed 
the  testator's  usual  signature  at  the  foot  of  a  codicil,  by  means  of  a  stamp 
iipoii  which  such  signature  had  been  engraved :  it  was  held,  tiiat  the  will 
wa4  duly  s^ed  {Jenkgns  v.  Qaisford,  11  W.  B.  854V    There  must  be 
Bome  act  or  word  on  the  part  of  the  testator  to  show  that  the  signature  was 
made  at  Ids  request  {Re  Marshall,  13  L.  T.  643).  Signature 

(O'The  testp^r's  signature  must  be  made  or  acknowledged  in  the  made  in 
presence  of  the  witnesses.    Where  the  witnesses  had  seen  th^  testatrix  pieeence  of 

witnesses. 
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write  wHat  the  Court  presumed  to  be  her  BOgnature,  it  was  held  safficient, 
although  they  did  not  see  the  simature,  and  ghe  did  not  admowledgeit  to 
them  {Smith  y.  Smithy  L.  B.  1  P.  &  M.  143). 

There  is  no  sufficient  acknowledgment  uxuees  the  witnesses  eitlier  saw 
or  might  haye  seen  the  signature,  not  eyen  though  the  testator  diould 
expressly  declare  that  the  paper  to  be  attested  by  the  witnesses  is 
his  will,  or  state  that  his  signature  is  inside  the  will  {Blake  y.  Blake,  7  P. 
Diy.  102 ;  following  Hudson  y.  Parker ,  1  Bob.  14 ;  and  disapproying  of 
Becket  y.  Howe,  L.  B.  2  P.  ft  M.  1 ;  and  OwUlim  y.  GwiUim,  2  Sw.  ft 
Tr.  200). 

Where  a  will  is  signed  by  the  testator  before  the  witnesses  are  called  in, 
the  mere  circumstance  of  calling  in  witnesses  to  sign  without  giying  them 
any  explanation  of  the  instrument,  does  not  amount  to  a  sufficient 
acknowledgment  {IloU  y.  Oenge,  4  Moo.  P.  C.  265 ;  Re  Swinford,  L.  B.  1 
P.  ft  M.  630 ;  Pearson  y.  Pearson,  L.  B.  2  P.  ft  M.  451).  It  is  not,  how- 
eyer,  necessary  that  the  testator  should  say  in  en>ress  terms  to  the  wit- 
nesses **  That  is  my  signature."  A  request  for  suDScription  has  been  held 
sufficient  {Keigwin  y.  Keigwin,  3  Curt.  607 ;  Re  Ashmore,  lb,  756 ;  Qcue  y. 
Ooze,  lb.  451 ;  Re  Davies,  2  Bob.  337  ;  Re  Claridge,  39  L.  T.  612 ;  Dain- 
tree  y.  Butcher,  13  P.  Diy.  102).  Where  the  request  for  subscription  was 
made  to  the  witnesses  by  a  third  party  in  the  presence  of  the  testatrix  who 
said  no  word  during  the  prooeeoing,  there  was  a  suffidnt  acknowledg- 
ment ilnglesant  y.  Inglesant,  L.  B.  3  P.  ft  M.  172 ;  Re  Bishop,  30  W.  B. 
567 ;  but  see  Morritt  y.  Douglas,  L.  B.  3  P.  ft  M.  1).  Where  A.  placed  his 
seal  on  the  paper,  and  deliyered  it  as  his  act  and  deed,  it  was  held  there 
was  no  sufficient  acknowledgment  {Re  Swnners,  2  Bob.  295). 

Jm)  It  has  long  been  settled,  that  after  a  will  has  been  signed  or  aoknow- 
ged  by  the  testator,  there  must  be  the  subscription  of  the  witnesses  in 
the  presence  of  the  testator  ( White  y.  British  Museum,  6  Bing.  310).  To 
make  a  yalid  subscription  and  attestation  to  a  will  there  must  be  either 
the  name  of  the  witness  or  some  mark  intended  to  I'epresent  it.  A  oorreotion 
of  an  error  in  a  preyious  writing  of  the  witness's  name,  or  his  acknowledg- 
ment of  it,  or  tne  adding  of  a  date  to  it,  will  not  be  sufficient  for  tluit 
purpose  {Hindmarsh  y.  Charlton,  8  H.  L.  C.  160^.  Nor  the  adding  of  an 
address  {Re  Trevanion,  2  Bob.  315).  Nor  the  acknowledgment  by  a  wit- 
ness of  his  signature  by  putting  a  dry  pen  oyer  it  (Hindmarsh  y.  CharUon, 
8  H.  L.  C.  160 ;  Playner,  Scriven,  1  Bob.  772).  The  court  must  be  satis- 
fied that  the  act  done  by  the  witness  was  intended  by  him  to  eyidenoe  his 
attestation.  Where  a  man  wrote  the  word  <*  witness,"  it  was  held  an 
insufficient  attestation  {Re  Eynon,  L.  B.  3  P.  ft  M.  92) ;  also  where  another 
after  writing  his  christian  name  was  imable  througn  feebleness  to  com- 
plete his  sipiature  {Re  Maddock,  L.  B.  3  P.  ft  M.  169). 

The  initials  of  attesting  witnesses  to  a  testamentary  paper  are  a  suffi- 
cient subscription  under  this  act  (i2e  Christian,  2  Bob.  110;  Re  Martin,  6 
Not.  Cas.  694 ;  Re  BlewiU,  5  P.  I).  116 ;  Margary  y.  Robinson,  12  P.  D. 
8).  Where  one  of  the  attesting  witnesses  subscribed  his  description, 
without  signing  his  name,  it  was  held  sufficient  {Re  Sperling,  12  W.  B. 
354). 

A  will  may  be  attested  by  the  witnesses  making  marks  (Be  Amiss, 
2  Bob.  116) ;  and  the  testator  may  write  the  names  of  the  wimesses  op- 
posite their  reepectiye  marks  {Re  Ashmore,  3  Curt.  756).  But  an  attest- 
ing witness,  able  to  write,  cannot  subscribe  for  another  witness  who  is 
unable  to  write  (1  Not.  Cas.  456}.  A  husband  who  is  witness  to  a  will 
cannot  also  subscribe  for  his  wife  {Re  White,  2  Not.  Cas.  461);  nor  a 
wife  for  her  husband  {Re  Duggins,  39  L.  J.  Prob.  34).  A  will  was  attested 
by  one  witness  in  his  own  handwriting.  He  also  held  and  guided  the 
hand  of  a  second  witness  who  could  neither  read  nor  write,  this  was  held 
sufficient  {Harrison  y.  Elvin,  3  Q.  B.  117;  i2e  Frith,  27  L.  J.  Prob,  6). 
Where  the  names  of  two  attesting  witnesses  to  a  will,  who  were  unable  to 
write,  were  written  by  another  person  whilst  they  held  the  top  of  tiie 
pen,  the  will  was  duly  attested  {Re  Lewis,  31  L.  J.  rrob.  153 ;  Bee  Re  Cope, 
2  Bob,  335), 


Executum  of  WiUs.  409 

For  a  caae  where  the  name  of  the  witness  was  erased  by  the  testator  and   1  Viet.  e.  86, 
re-WTittenbythewitne8S,8eeJBeCofewian(2  8w.  &Tr.  314);  and  for  a  case  ■•  ^' 

where  the  signatures  of  the  witnesses  were  sworn  to  be  in  the  handwriting 
of  the  testator,  see  jRe  Ze«  (4  Jur.  N.  8.  790). 

If  both  the  witnesses  are  dead,  it  will  not  be  presumed  that  they  did 
not  both  sign  at  the  same  time,  &om  the  difference  in  the  colour  of  the 
ink  {Tr€*t  y,  Trott,  29  L.  J.  Prob.  166). 

It  is  not  necessary  that  the  name  of  the  witness  should  be  written  upon 
the  same  side  of  the  paper  on  which  the  name  of  the  testator  occurs  {Re 
Chamneyt  1  Bob.  757 ;  Woodhoiue  v.  Balfour,  13  P.  D.  2 ;  Margary  v. 
BchinBon,  12  P.  D.  8);  but  the  court  must  be  satisfied  that  the  name  of 
the  witness  was  subscribed  for  the  purpose  of  attesting  the  testator's 
signature  {Re  WiU(m,  L.  B.  1  P.  &  M.  269 ;  OrijffUhs^  v.  Griffiths,  L.  B.  2 
P.  &  M.  300 ;  see  Re  StreaUey,  1891,  P.  172) ;  and  the  testator's  signature 
attested  must  be  the  operative  one  {SweeUand  v.  Sweetland,  4  Sw.  &  Tr.  6 ; 
Ewen  ▼.  Franklin,  1  Jur.  N.  8.  1220;  Re  Dilkes,  L.  B.  3  P.  &  M.  164; 
Fhippi  y.  Hcile,  ih.  166).  The  attestation  of  the  witness  if  not  on  the 
same  sheet  of  paper  as  the  signature  of  the  testator  must  be  on  paper 
physicaUy  connedbed  therewith  {Re  Braddock,  1  P.  D.  433 ;  Re  Hatton,  6 
P.l).  204). 

The  execution  must  be  attested  by  the  witnesses  in  the  actual  or  con-  Testator's 
structiye  presence  of  the  testator  (^eu^^on  y.  Clarke,  2  Curt.  320 ;  Tribe  y.  preeenoe. 
Trihe,  1  Bob.  275 ;  Longford  y.  Eyre,  1  P.  W.  740 ;  Casson  y.  Bade,  1  Br. 
C.  G.  99).  Syen  in  the  case  of  a  blind  person  it  must  appear  that  the  will 
was  so  attested  that  the  testator,  if  he  had  had  his  eyesight,  could  haye 
seen  the  witnesses  subscribe  {Re  Fiercy,  1  Bob.  278).  Where  the  sub- 
sdiption  of  the  witnesses  takes  place  in  a  different  room  from  that  in 
which  the  testator  is,  he  must  be  proyed  to  haye  been  in  a  position  whence 
he  could  haye  seen  the  witnesses  as  they  subscribed  their  names  {Norton  y. 
BazeU,  3  Jur.  N.  8.  1084 ;  Jenner  y.  Ffinch,  5  P.  D.  106).  But  it  is  not 
necessary  that  the  witnesses  should  subscribe  in  the  presence  of  each 
other  {Faulds  y.  Jackaon,  6  Not.  Oas.  Suppl.  1 ;  Re  Webb,  2  Jur.  N.  8. 
309). 

(n)  Although  a  will  may  be  yalid  without  any  attestation  clause  {Bryan  Attestation 
y.  White,  2  Biobert.  315),  yet  one  should  be  added;  otherwise,  in  order  to  clause  should 
obtain  probate,  it  is  necessary  to  haye  an  affidavit  of  one  of  the  subscribing  be  added, 
witnesses  to  prove  that  the  provisions  of  the  act,  in  reference  to  the  exe- 
cution of  the  will,  haye  in  fact  been  complied  with  {Belbin  v.  SkeaU,  1  Sw. 
&  Tr.  148). 

If  upon  the  face  of  a  will  to  which  there  is  no  memorandimi  of  atteeta-  Presumption 
tion  there  be  the  signature  of  the  testator  at  the  foot  or  end  thereof,  and  in  favour  of 
the  subscriptions  of  two  witnesses ;  in  the  absence  or  death  of  the  wit-  due  exeoutiozL 
nesses,  the  primd  facie  presumption  is,  that  the  testator  si^ed  in  the  in  absence  of 
joint  presence  of  the  two  witnesses,  and  that  they  subscribed  in  his  evidenoe. 
presence.     If  the  subscribing  witnesses  do  not  remember  the  facts  atten- 
dant upon  the  execution  of  the  will,  the  presumption  is  the  same  ( Burgoyne 
V.  Showier,  1  Bob.  5 ;  Foot  v.  StanUm,  2  Jur.  N.  S.  380 ;  Re  Torre,  8  Jur. 
N.  S.  494 ;  Re  Colyer,  14  P.  D.  48;   Woodhouse  v.  Balfour,  13  P.  D.  2; 
Vinnicombe  y.  Butler,  13  W.  B.  392 ;  Re  Puddephatt,  L.  B.  2  P.  &  M.  97). 
Where,  however,  the  witnesses  negative  comphance  with  the  reauisites  of  Evidence 
the  act,  the  will  cannot  be  supported  unless  their  evidence  be  rebutted  by  showing  that 
proof  of  circumstances,  showmg  that  the  witnesses  cannot  be  credited,  or  statutory  re- 
that  from  the  facts  and  circumstances  which  they  state  their  recollection  quisites  were 
fails  them  {Re  Ayling,  1  Curt.  913 ;  Gove  v.  Gawen,  3  Curt.  151 ;  Pennant  ^ot  complied 
V,  Kingscote,  Id.  642 ;  Bennett  y.  Sharp,  1  Jur.  N.  S.  456 ;  Leech  v.  Bates,  ^»*^' 
1  Bob.  714 ;  Noding  v.  Alliston,  14  Jur.  904 ;  Glover  v.  Smith,  57  L.  T. 
60;  Crofts  v.  Crofts,  13  W.  B.  526;  Wright  v.  Rogers,  L.  E.  1  P.  &  M. 
678;  Bailey  v.  Frowan,  19  W.  B.  511).     Where  witnesses  have  deposed, 
the  one  positively  that  the  will  was  not  executed  in  the  testator's  presence, 
and  the  other  as  positively  declared  that  it  was,  the  court  has  given  the 
preponderance  to  the  witness  deposing  affirmatively  in  accord^ce  with 
the  statement  set  forth  in  the  atteistation  clause  {Brenchley  y.  Still,  2  Bob. 
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1  TUt.  e.  M,   176,  177 ;  Farmar  t.  Brwk,  1  Beuie,  187 ;  2  Jur.  670).    DeelanAioiuf  by 
»■  >•  the  testator  are  inadmiasible  {Suffden  v.  fi*.  Xetmardf,  1  P.  D.  227).       -  : 

I      TT  Although  a  testamentary  instrament  is  not  propetly  exeeuted  or  attosM, 

7^2^  ^^    yet,  if  it  18  clearly  referred  to  by  one  of  later  date  properly  execoted  tad, 
ifiufcrni^nf'^    attested*  it  will  be  operative,  and  no  particular  form  of  ezpreaflion  is  neoes- 
rendered  yalid  ^^^ '  tberefore,  where  there  was  a  will  duly  executed,  tii«n  a  codicil  attested 
by  rabseqnent  ^^  ^^^  witness  only,  and  lastly,  a  codicil  duly  executed,  which  was  dfl- 
ingtrament        scribed  as  **  another  codicil  to  my  will,"  the  second  codicil  was  hield  to  g^iye 
duly  executed,  operation  to  the  first  codicil  {Ingcidhy  y.  Ingdldhy^  4  Not  Gas.  i^;  Et 
HilhouMy  1  Eccl.  ft  Adm.  Bep.  111}.    It  would  be  the  same  if  tiiewifl 
were  informally  executed,  but  a  codicil  duly  executed  were  to  be  doncribod 
as  a  oodicQ  to  his  last  wiU  (mir%  Ca^e,  4  Not.  Gas.  404;  EaUy'$  Case,  $ 
Not.  Cas.  510^ ;  it  is  not  properly  a  question  of  incorporation  (See  Id,  612)« 
Alterations  of  a  will  made  after  its  execution  wore  l^d  confirmed  by  sub- 
sequent execution  of  a  codicil  which  did  not,  howeyer,  refer  to  ibaa  [Tyler 
y.  Merchant  Tayliyrs'  Co,,  15  P.  D.  216). 

Where  a  testator  directed  that  in  a  certain  eyent  a  former  will  whidi 
had  been  reyoked  by  marriage  should  be  reyiyed,  the  former  will  was  in- 
cluded in  the  probate  {Re  Banghamj,  1  P.  D.  429) ;  but  where  a  testatrix 
purported  by  a  codicil  to  reyiye  a  will  not  only  reyoked  but  destroyed,  the 
court  refused  to  grant  probate  of  the  draft  {Hale  y.  Tokehve,  2  Bobert.  ^18 ; 
Bog€rBT.QoodeMugh,2^w.&Tt.U2;  see  ^  S^fee^e,  L.  B.  1  P.  &  D.  677). 
Inooipofntion       An  unattested  paper,  which  would  haye  been  incorporated  in  an  attested 
of  unattested    <will  or  oodiciL  executed  according  to  the  Statute  of  Frauds,  is  now  in  the 
papers.  same  manner  incorporated,  if  the  will  or  codicil  is  executed  according  to 

the  requirements  of  this  section  {Allen  y.  Maddocky  11  Moore,  P.  C.  &7; 
see  Anderaon  y.  Ander9ony  13  Eq.  381).    The  paper  to  be  incorporated  need 
not  be  yoid  or  yalid  per  Be,  and  whether  of  itself  yoid  or  yalid  is  equalhr 
entitled  to  probate  {Sheldon  y.  Sheldon^  1  Bobert.  81 ;  and  see  DitktKt 
CoMy  3  Curt.  60 ;  Willes/ord'i  Casey  Ih.  77  ;  Bacon's  Casey  3  Not.  Gas.  644 ; 
Paper  must       8marU*s  Case,  4  Not.  Cas.  38 ;  Darhy*s  Casey  4  Not.  Cas.  427}.    But  the 
be  m  exist-       paper  intended  to  be  incorporated  must  be  shown  to  haye  been  in  existence 
®^^»  at  the  time  the  will  was  executed  {Singleton  y.  Tomlinsony  3  App.  Cas.  404 ; 

FerraHs  y.  Hertfordy  3  Curt.  468 ;  Re  WatkinSy  L.  B.  I  P.  &  JD.  19;  as  to 
lists  of  artides  referred  to,  see  Re  Ashy  2  Jur.  N.  S.  626 ;  and  as  to  a  naper 
coming  into  existence  between  the  execution  of  a  will  and  a  codicu,  see 
and  ou>able  of  Re  TrurOy  L.  B.  1  P.  &  M.  201 ;  Re  MaeGregor,  60  L.  T.  840).  And  the 
identinoation.  paper  must  be  clearly  identified  with  the  description  of  it  giyen  in  the 
will  {Singleton  v.  Tomlinsony  sup. ;  Smart  y.  Prujeany  6  Ves.  665 ;  VotL 
Straubenzee  y.  Monck,  11  W.  B.  109 ;  Re  NorriSy  14  W.  B.  348 ;  see  ife 
Danielly  8  P.  D.  14 ;  Syrnes  y.  Appdhcy  57  L.  T.  699).  Where  there  ia  a 
reference  in  a  duly  executed  testamentary  instrument  to  another  testamen- 
tary instrument  imp^ectly  executed,  but  by  such  terms  as  to  make  it 
capable  of  identification,  it  is  necessarily  a  subject  for  the  adinission  of 
parol  eyidenoe,  and  such  parol  eyidence  is  not  excluded  by  this  statute 
{Allen  y.  Maddocky  11  Moore,  P.  C.  427 ;  see  Wigram  on  £yid.,  rarop.  6). 
The  principle  of  this  case,  howeyer,  will  not  be  extended  (Re  Ureves^  1 
Sw.  &  Tr.  250 ;  7  W.  B.  86).  Thus,  where  a  codicil  referred  to  '*  tiie  last 
will  of  me,"  parol  eyidence  was  admitted  to  identify  the  will  {Re  HeaJthcotty 
6  P.  D.  30).  But  where  the  will  did  not  refer  to  a  document  as  then 
existing,  the  court  refused  to  reoeiye  parol  eyidence,  to  show  that  th^ 
document  was  written  before  the  will  was  signed  {Re  DaUoWy  L.  B.  1  P.  ft  M. 
189  ;  Re  Sunderland^  lb,  198\  A  reference  in  a  will  to  documents  <'aocoin- 
panving  this  my  will,"  was  neld  an  insufiicient  identification  (Ra  Yoektyy 
Effect  of  29  L.  T.  699).    Wliere  the  will,  if  read  as  speaking  at  the  oate  of  the 

codicil  on  pa-  codicil,  contains  language  which  would  operate  as  an  incorporation  of  a 
pers  referred  document,  such  document  is  entitled  to  probate  by  force  of  the  codicil; 
to  in  will.         although  not  in  existence  until  lifter  the  execution  of  the  will  {Re  Truro) 

L.  B.  1  P.  &  M.  201 ;  see  i2e  Maogregor,  60  L.  T.  840). 
Probate  of  In  requiring  the  probate  of  an  incorporated  documtent  the  court  exer- 

incorporated  cises  a  discretion,  and  does  not  require  it  where  the  person  haying  oostody 
documents.       of  the  document  refuses  to  produce  it  {Re  Sihthorp^li,  B.  I.  P.  oNL  106); 
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or  where  the  document  is  bulkjr,  or  cannot  be  found  {QuihampUm  v.  Ooing,   1  Vi«t.  c.  26, 
24  W.  B.  917).    Where  a  foreign  will  was  confirmed  by  an  English  will,  '•  ^- 

probate  of  both  was  required  {Se  Howden,  30  L.  T.  768 ;  see  Re  D<ynaldson^ 
L.  B.  3  P.  &  M.  45 ;  Aj  Bolton,  12  P.  D.  202).  Seem,  where  there  was 
no  such  confirmation  {Re  Astor,  1  P.  &  D.  150 ;  eee  Re  Dela  Rue,  15  P.  D. 
185 ;  Re  CallattfaVy  Id.  147  ;  Re  Seaman,  1891,  P.  253 ;  Re  Eraser,  Id.  285). 
As  to  probate  of  an  "Rr^glifth  translation  of  a  French  will,  see  Re  Cliff 
(1892,  2  Cb.  229). 

Whether  probate  be  granted  or  not  the  incorporated  document  will  be 
regarded  as  pe^  of  the  will  {Bizzey  y.  Flight,  3  Cb.  D.  269 ;  QuihampUm  y. 
Ooing,  9up.^  a  case  of  memoranda  in  ledger  as  to  advances).  Even 
where  not  incorporated  such  memoranda  may  be  primd  facie  evidence  as 
to  advances  {Whately  v.  Spooner,  3  K.  &  J.  542 ;  see  Smith  v.  Conder,  9 
Ch.  D.  170^. 

Probate  has  been  granted  of  a  document  in  the  form  of  a  deed  poll,  Will  in  form 
properly  executed,  upon  evidence  that  it  was  intended  as  a  will  (Re  Slimm,  of  a  deed. 
15  P.  D.  156 ;  Milnes  v.  Foden,  Id.  105 ;  see  Re  Colyer,  14  P.  D.  48). 

10.  No    appointment    made    bj  will,  in    exercise  of   any  Appointments 

Eower,  i^all  be  valid,  unless  the  same  be  executed  in  manner  ^^  ^'^^Hi^r^ 
.  V    i»  -     1  1  ^^^  1^   ^    •  execnted  like 

erembefore   required;   and    every  will  executed  in  manner  other  wills, 

hereinbefore  required  shall,  so  far  as  respects  the  execution  and  to  be  va- 
and  attestation  thereof,  be  a  valid  execution  of  a  power  of  o^e^req^ed 
appointment  by  will,  notwithstanding  it  shall  have  oeen  ex-  Bolemnities 
pressly  required  that  a  will  made  in  exercise  of  such  power  are  not  ob- 
Bhould  be  executed  with  some  additional  or  other  form  of  ®®^®^ 
execution  or  solenmity  (o). 

(o)  This  section  applies  to  powers  created  since  as  well  as  before  the  act 
(ffuhhard  v.  Lees,  L.  K.  1  Ex.  255).  Where  a  power  requires  specifically 
a  will  with  the  solemnity  of  sealing  in  addition  to  those  solemnities  ren- 
dered necessary  by  the  statute,  this  section  applies ;  and  declares  that  a 
will  without  such  additional  solemnity  shall  be  sufficient ;  but  the  section 
does  not  toucb  the  case  of  a  power  requiring  an  instrument  in  writing, 
sealed  and  delivered.  Such  a  power  was  accordingly  held  not  to  have 
been  duly  exercised  by  a  will  executed  in  conformity  with  this  act  ( Taylor 
V.  Meads,  4  D.  J.  &  S.  597,  602 ;  following  PTw*  v.  Ray,  Kay  385 ;  Collard 
V.  Sampson^  4  D.  M.  &  Q-.  224 ;  and  overruling  Buckell  v.  Blenkhoim,  5  Ha. 
131;  Man  v.  Ricketts,  7  Beav.  93;  see  Orarige  v.  J^sQkfo¥>d,  4  Drew.  363; 
Sugden,  Pow.,  217—221,  8th  ed.)  '    ' ' 

RibUcation  of  a  will  is  equivalent  to  delivery.  Accordingly,  where  a 
power  was  required  to  be  exercised  by  instrument  in  writing;  signed,  sealed, 
and  delivered  by  the  donee  in  the  presence  of  witnesses,  it  was  held  well 
executed  by  a  will  *'  signed,  sealed,  published  and  acknowledged,  and  de- 
clared by  the  donee  to  be  her  last  wxQ,"  in  the  presence  of  witnesses  {Smith 
V.  Adkins,  14  Eq.  402). 

A  testamentary  instrument  signed,  but  invalid  for  want  of  attestation,  is  Unattested 
not  a  good  execution  of  a  power  to  appoint  by  writing  signed,  or  by  will  instroment. 
{Be  Daly,  25  Beav.  456). 

A  will  in  execution  of  a  power,  invalid  according  to  the  law  of  the  domi-  Power  well 
<ale,  but  valid  according  to  English  law,  was  admitted  to  probate  (i?e  Hally-  executed  by 
htrton,  L.  E.  1  P.  &  M.  90 ;  see  Baxendale  v.  Be  Valm&r,  57  L.  T.  556).  will  valid  ao- 
A  power  to  appoint  personal  property  **  by  will  duly  executed,"  given  to  cording  to  law 
aa  i&igUsh  lady  who  died  domiciled  abroad,  was  held  duly  executed  by  a  ^^  domicile. 
"Will  invalid  according  to  English  law,  but  valid  according  to  the  law  of 
her  domicile,  and  admitted  to  probate  in  England  {D'Huart  v.  Darkness, 
34  Beav.  324) ;  but  a  power  to  appoint  property  **  by  will  executed  in  the 
^esenoe  of  one  or  more  witnesses,"  was  held  not  to  have  been  executed 
oy  an  unattested  codicil  made  in  France  and  admitted  to  probate  under 
24  &  25  Vict.  c.  114  {Re  Kirwan,  25  Oh.  D.  373^.  J 

As  to  the  execution  of  powers  by  deed,  see  22  &  23  Yiot.  c.  35,  s.  12  ( post).  ^ 
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1  Yiet.  e.  86, 
■.11. 

Soldiers  and 
marinen' 
willB  excepted. 

Law  before 
the  act. 


Statate  of 
Frauda, 


Soldiers. 


Seamen. 


At  sea. 


11.  ProTided  always,  and  be  it  further  enacted,  that  any 
soldier  being  in  actual  military  service  {p)^  or  any  mariner 
or  seaman  being  at  sea  (q)^  may  dispose  of  his  personal  estate  as 
he  might  have  done  before  the  makmg  of  this  act. 

{p)  Accordiiig  to  the  law  existing  before  the  Statate  of  Frauds, ''  Testa- 
ments as  regarded  personal  properly  might  be  either  written  or  yerbal, 
otherwise  called  nuncupative;  of  which  the  former  were  committed  to 
writing  and  published  or  declared  by  the  testator  as  his  will,  the  latter 
depended  on  merely  oral  evidence,  being  declared  by  the  testator  in  extremis 
before  a  sufficient  number  of  witnesses,  and  afterwards  reduced  to  writing 

written  wills  of  personalty  needed  not  in  general  any  witnesses 

and  though  written  in  another  man's  hand  and  never  signed  by 

the  testator,  yet  if  it  proved  to  be  according  to  his  instructions  and  ap- 

f>roved  by  him,  it  hath  oeen  held  a  good  testsmient  of  the  personal  estate" 
2  Steph.  Com.  202,  203,  5th  ed.) 

The  Statute  of  FraudjB  (29  Car.  IE.  c.  3),  whioh  restricted  the  mode  of 
making  wills,  contained  an  exception  in  favour  of  the  wills  of  soldiers  in 
actual  military  service,  and  of  seamen  being  at  sea :  and  this  exception 
has  been  continued  by  the  present  section.  £i  the  case,  however,  of  wills 
disposing  of  the  wages  or  effects  of  merchant  seamen,  regard  must  be  had 
to  17  &  18  Yict.  c.  104,  s.  200,  and  in  the  case  of  wills  of  petty  officers  and 
seamen  in  the  Eoyal  Navy,  and  of  marines  and  non-commissioned  officers 
of  marines,  so  far  as  the  same  relate  to  money  payable  by  the  Admiralty 
or  effects  or  money  in  charge  of  the  Admiralty,  regard  must  be  had  to  28 
&  29  Vict.  c.  72. 

The  privilege  granted  by  sect.  11  is  confined,  so  far  as  regards  soldiers, 
by  the  msertion  of  the  words,  "  actual  military  service,"  to  those  who  are 
onjin  ^ocppi^itton  '  and,  Consequently,  it  has  been  decided  that  the  will  of  a 
soldier  made  while  he  was  quartered  in  barracks,  either  at  home  {Drummond 
V.  Parishy  3  Curt.  522),  or  in  the  colonies  {White  v.  Repton^  3  Curt.  818; 
Re  Phipps,  2  Curt.  368 ;  Re  Johnson,  2  Curt.  341),  is  not  privileged.  The 
same  was  held  as  to  the  will  of  a  soldier  made  at  Bangalore,  in  the  East 
Indies,  whilst  in  command  of  the  army  there  stationed,  and  who  died 
whilst  on  a  tour  of  inspection  of  the  troops  under  his  command  ^Re  HiU, 
1  Bob.  276).  But  where  an  officer  was  on  his  way  from  one  regiment  to 
another,  both  regiments  being  at  the  time  on  active  service,  it  was  held 
that  his  will  was  privileged  {Herbert  v.  Herhert^  D.  &  Sw.  10).  An 
tmattested  will,  made  by  an  officer  on  service  at  Berbice,  was  allowed  to 
pass  as  that  of  a  soldier  m  actual  military  service  at  the  prayer  of  the  party 
whose  interest  was  prejudiced  by  such  will  {Re  Phipps,  2  Curt.  368).  The 
term  *'  soldier  "  in  &is  section  extended  to  persons  m  the  military  service 
of  the  East  India  Company  (i?e  Donaldson,  2  Curt.  386).  As  to  obtaining 
probate  of  soldiers'  wills  privileged  under  this  section,  see  Re  Hadcett  (28 
li.  J.  Prob.  42) ;  Re  Neville  {lb,  52) ;  Re  Thorne  (4  Sw.  &  Tr.  36).  Altera- 
tions occurring  in  a  will  made  by  a  soldier  in  actual  military  service  will 
be  presumed  to  have  been  made  during  such  service  {Re  TweedaU,  L.  B. 
3  P.  &  M.  204). 

{a)  The  term  *'  mariner  or  seaman  '*  does  not  exclude  any  person  in  her 
Majesty's  navy,  though  superior  of  the  ship  being  '*at  sea,"  from  the 
exception  contained  in  this  act  {Re  ITaye^,  2  Curt.  338).  The  section 
apphes  to  the  purser  of  a  man-of-war  (/6.),  and  to  a  surgeon  in  the  navy 
(^e  Saunders,  L.  B.  1  P.  &  M.  16),  and  to  seamen,  whether  in  the  Queen's 
or  merchant's  service  {Re  MilUgan,  2  Bob.  108 ;   Morrell  v.  MorreU,  1 

Tina  section  was  held  to  apply  to  the  will  of  the  commander-in-chief 
actually  engaged  in  a  naval  operation  on  board  a  Queen's  ship  in  a  river 

SRe  Austen,  2  Bob.  61 1 ).  But  not  to  the  commander-in-chief  of  the  naval 
orce  of  Jamaica,  living  on  shore  at  the  official  residence  {Seymour's  case, 
cited  3  Curt.  630 ;  2  ^irt.  339^.  Where  a  naval  officer,  invalided  at  a 
foreign  station,  was  retuming  home  in  a  steamer,  his  wiH  was  privileged 
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(Be  8aufider$,  L.  B.  1  P.  &  M.  16).    As  also  the  will  of  a  Beamftn  on  1  Tiet.  e.  86, 
board  a  man-of-war  permanently  stationed  in  Portsmouth  harbour  {Be         *•  ^^- 
M*Murdo,  L.  B.  1  P.  4  M.  640).  

Where  a  man  has  joined  a  yessel  on  serrioe,  and  has  oommenoed  a  rojtkge 
in  it,  a  will  made  in  the  course  of  that  yoyage  is  within  the  exception, 
although  such  will  was  in  fact  made  on  shore  [Be  Lay^  2  Curt.  375).  But 
where  the  deceased  wrote  a  letter  stating  that  ne  had  shipped  on  boHurd  a 
yessel  lying  in  Mdlboume  harbour  on  the  date  of  the  letter,  but  it  did  not 
appear  whether  the  letter  was  written  before  or  after  he  went  on  board, 
the  letter  was  not  admitted  to  probate  {Be  Corby,  18  Jur.  634). 

A  will  made  under  this  section  remains  operative  unless  expressly  re- 
voked, although  the  maker  of  such  will  lives  in  England  several  years 
after  the  date  of  such  will  {Be  Leese,  17  Jur.  216) ;  but  probate  was  re- 
fused when  the  will  was  in  a  conditional  form,  e.^.,  '*  Instructions  to  be 
followed  if  I  die  at  sea  or  abroad  "  {Lindeay  v.  Lindsay,  L.  B.  2  P.  &  M. 
459;  Be  Farter,  lb.  22;  Be  Bobina(m,  lb,  171). 

12.  This  act  shall  not  prejudioe  or  affect  any  of  the  pro-  Act  not  to 
yisions  contained  in  an  act  passed  in  the  eleventn  year  of  the  ^^^^  -^^7 
reign  of  his  Majesty  King  G-eorge  the  Fourth  and  the  first  year  1^000? T& 
of  the  reign  of  his  late  Majesty  TTing  William  the  Fourth,  iWill.4,0.20, 
intituled  "  An  Act  to  amend  and  consohdate  the  Laws  relating  J^  wiST^ 
to  the  Pay  of  the  Boyal  Navy,"  respecting;  the  wills  of  petty  petty  ofBocrs 
officers  and  seamen  in  the  royal  navy,  and  non-commissioned  and  seamen 
officers  of  marines,  and  marines,  so  far  as  relates  to  their  wa^es,  "^  marmea. 
pay,  prize-money,  hounty  money,  and  allowances,   or  otner 

monies  payable  in  respect  of  services  in  her  Majesty's  navy  (r). 

(r)  This  section,  and  11  Geo.  4  &  1  WilL  4,  c.  20  (which  bound  the 
crown:  Be  Bevan,  14  W.  B.  147),  have  been  repealed  by  28  &  29  Vict. 
c  112,  8.  1. 

13.  Every  wiU  executed  in  manner  hereinbefore  required  shall  Publication 
be  valid  wiftiout  any  other  publication  thereof.  ^*^*^a^ite 

14.  If  any  person  v^ho  shall  attest  the  execution  of  a  will  ^^*"  ^. 
shall  at  the  time  of  the  execution  thereof  or  at  any  time  after-  be  yoilou 
wards  be  incompetent  to  be  admitted  a  witness  to  prove  the  exe-  aocount  of 
cution  thereof,  such  will  shall  not  on  that  account  be  invalid.        of ^ttSt'*"*^^ 

15.  If  any  person  shall  attest  the  execution  of  any  will  to  witnees."^^ 
whom  or  to  whose  wife  or  husband  any  beneficial  devise,  legacy,  Gifts  to  an 
estate,  interest,  gift  or  appointment,  of  or  affecting  any  real  or  attesting 
personal  estate  (other  than  and  except  charges  and  directions  ^.^^^  ^  ^ 
for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given 

or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the 
execution  of  such  will,  or  the  wife  or  husband  of  such  person, 
or  any  person  claiming  under  such  person  or  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding  such 
devise,  legacy,  estate,  interest,  gift  or  appointment  mentioned  in 
such  will  (b). 

{b)  The  effect  of  the  section  is  to  render  the  devisee  incapable  of  taking, 
and  such  a  person  cannot  be  reckoned  in  a  olass  asoexxainable  at  the 
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testator's  death  or  afterwards  {Be  Coleman  and  Jarram,  4t  Oh.  D.  172). 
Where,  acoordingly,  there  was  a  devise  to  A.  for  life  with  remainder 
among  her  children  as  tenants  in  common,  and  one  of  A.'s  diildren  Hying 
at  the  death  was  an  attesting  witness,  it  was  held  that  his  share  went  to 
the  rest  of  the  class  {Fdl  v.  Biddolph,  L.  E.  10  0.  P.  701).  The  dedsion 
was  similar  where  the  gift  was  to  a  class  as  joint  tenants  ( Young  v.  DavieSy 
2  Dr.  &  Sm.  167) ;  but  was  different  in  Jtdl  y.  Jacobs  (24  W.  E.  947), 
where  the  gift  was  held  to  be  in  effect  a  gift  to  suryiying  children  by 


name. 


^  Where  the  execution  of  a  will  was  attested  by  two  marksmen  and 
signed  also  by  two  other  persons  as  wilaiesses,  the  court  held  that  the 
signature  of  the  two  latter  must  be  regarded  as  affixed  likewise  in  attes- 
tation of  the  will,  and  that  the  legacy  to  the  wife  of  one  of  them  failed 
{Wigan  y.  Bowkmdy  11  Hare,  157).  And  where  a  deyisee  attested  a  will 
as  a  third  witness,  at  the  request  of  another  person,  the  testator  olnecting, 
it  was  held  that  his  interest  failed  {RandJUld  y.  Baiidfidd,  11  W.  K.  847). 
So  where  the  third  attestation  was  at  the  request  of  the  testator  {Cozens 
y.  Croutf  21  W.  B.  7S1).  ^  Where  a  wiU  was  executed  in  the  presence  of 
two  witnesses,  and  the  signature  of  a  third  person,  who  was  residuary 
legatee,  appeared  also  at  foot  of  the  will,  the  court  receiyed  eyidence  that 
the  legatee  s  name  was  not  written  to  attest  the  testator's  signature,  and 
ordered  it  to  be  omitted  in  the  probate  CBe  Skarman,  L.  B.  1  P.  &  M. 
661 ;  see  Re  Purssglove,  26  L.  T.  405 ;  Re  Smith,  15  P.  D.  2). 

A  legacy  was  giyen  by  will,  and  a  codicil  confirming  the  will  was 
attested  by  the  legatee  :  the  gift  was  held  to  be  good  {Gumey  y.  Oumetfy 
3  Drew.  208 ;  Tempest  y.  Tempest^  2  K.  &  J.  635 ;  see  Gaskin  y.  Rogers, 
2  Eq.  284).  Where  a  testatrix  gaye  a  share  of  her  residue  to  B.,  and  one 
of  the  attesting  witnesses  to  the  will  was  B.'s  wife,  and  by  a  codidl, 
attested  by  other  witnesses,  the  testatrix  confirmed  her  will,  the  codicil 
incorporated  the  will  so  as  to  render  the  gift  to  B.  yalid  {Anderson  y. 
Anderson,  13  Eq.  381 ;  see  Burton  y.  Newbery,  1  Oh.  D.  234). 

The  marriage,  after  attestation  of  a  will,  of  a  deyisee  to  the  attesting 
witness,  does  not  affect  the  yalidity  of  the  deyise  {Thorpe  y.  Bestwtck,  6 
0.  B.  D.  311). 

A  bequest  in  trust  was  not  inyalidated  by  the  wife  of  the  trustee  attest- 
ing the  signature  of  the  testatrix  {Gresswell  y.  Cresswdl^  6  Eq.  69^.  But 
where,  by  a  codicil  attested  by  A.,  personal  estate  was  giyen  to  B.  upon 
parol  trusts  in  favour  (amongst  otners)  of  A. ;  A.'s  interest  was  held  to 
fail,  just  as  it  would  haye  done  had  the  trust  been  declared  in  the  codicil 
{Re  Fleetwood,  Sidgreaves  y.  Brewer,  15  Ch.  D.  594). 

Where  a  solicitor  attested  a  will  in  which  he  was  named  trustee, 
and  by  which  he  was  empowered  to  make  professional  charges,  the  aboye 
section  deprived  him  of  any  right  to  profit  costs  {Re  Pooley^  40  Oh.  Diy.  1 ; 
Re  Barber y  Burgess  y.  Vinnicome,  31  Oh.  D.  665). 

16.  In  case  by  any  will  any  real  or  personal  estate  shall  be 
otharged  with  any  debt  or  debts,  and  any  oreditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged  shall  attest 
the  execution  of  such  will,  such  creditor,  notwithstanding  such 
charge,  shall  be  admitted  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

17.  No  person  shall,  on  account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  a  witness  to  prove  the  validity  or  in- 
validity thereof. 

18.  Every  will  made  by  a  man  or  woman  shall  be  revoked 
by  bis  or  her  marriage  (except  a  will  made  in  exercise  of  'a  power 
of  appointment,  when  the  real  or  personal  estate  thereby  ap- 
pointed would  not  in  default  of  sucn  appointment  pass  to  his  or 
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her  heir,  oostomaiy  heir,  exeoutor,  or  administrator,  or  the  lVi«t.e.  «6, 

person  entitled  as  his  or  her  next  of  kin,  under  the  Statute  of         ' \ 

Distrihutjoi^)  \f).    . 

» -  *  •  > 

"  fO  TTad6r'tJie  bldlaw  tihe  laarria^  of  a  testator  did  not  revoke  his  will;  Old  law. 
\ni  undjor  ced^in  circumstajices  there  was  au  implied  reyocation  by  mar^ 
tiage  aud  the  birth  of  issue  fl  "Wina.  Exore.  196,  8th  ed.) 

'  Under  this  section  a  wiH  is  not  revoked  by  a  marriage  with  a  deceased  Mamaffewith 
"Wife's  sister ;  and  there  is  no  distinction  in  such  a  case  between  a  testator  deoeased's 
wio  is  a  natural-bom  subject  and  one  who  is  a  naturalized  British  subject  wife's  sister. 
{Mate  V.  Jfe«e,  1  Sw.  &  Tr.  416J.    A  will  executed  after  a  marriage  in- 
valid under  the  Indian  Divorce  Act,  was  revoked  by  a  subsequent  marriage 
between  the  same  parties  {Warier  v.  Warier,  15  P.  D.  152). 

Where  by  a  settlement  freeholds  were,  in  de&iult  of  appointment, 
limited  to  A.,  her  heirs  and  ajssi^is,  A.'8  will  exercising  a  power  was  re- 
voked by  marriage  {Vaughan  Y.Vanderstegen,  2  Drew.  168 ;  see  Logan  v. 
Bell,  1  0.  B.  872). 

The  reason  for  the  exception  is,  that  a  revocation  of  the  will  in  a  case  Exception  in 
to  which  the  exception  applies,  would  operate  only  in  favour  of  those  case  of  wills 
entitled  in  default  of  appomtment,  and  the  new  family  of  the  testator  ^  execution 
would  derive  no  benefit  from  it  {lie  FUzroy,  1  Sw.  &  Tr.  133).  ^*  powers. 

The  exception  applies  where  in  any  contin^ncy  the  property,  in  de- 
fault of  appointment,  would  not  pass  to  the  neir,  &c.,  of  the  deceased 
{Be  Fenvnck,  L.  B.  1  P.  &  M.  319).  Also,  where  such  persons  take  under 
the  settlement,  and  not  by  descent  or  under  the  Statute  of  Distributions 
{Be  Fiizrov,  1  Sw.  &  Tr.  133 ;  Be  Worthingion,  20  W.  B.  260).  It  also 
applied  where  next  of  kin  would  have  taken,  not  next  of  kin  under  the 
statute  {Be  McVicar,  L.  B.  1  P.  &  M.  671). 

Where,  after  making  a  will  exercising  a  power  and  disposing  of  abso- 
lute pro]^rt^,  a  testator  married,  the  exercise  of  the  power  was  held  to 
faU  witbin  the  exception  and  limited  administration  was  granted  {Be  Bue^ 
hU,  15  P.  D.  111). 

19.  No  wiU  shall  be  revoked  by  any  presumption  of  an  inten-  No  will  to  be 
tion  on  the  around  of  an  alteration  in  drcumstances  (u).  revoked  by 

o  ^   '  presumption. 

(«)  See  Be  WeUsy  Hardisiy  v.  WelU  (42  Oh.  D.  646). 

20.  No  will  or  eodidl,  or  any  part  thereof,  shall  be  revoked  No  wiUtobe' 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed  J^^^^i^'^* 
in  manner  hereinbefore  required  (t?),  or  by  some  writing  declar-  ^u^pooSdl 
ing  an  intention  to  revoke  the  same,  and  executed  in  the  manner  or  by  a 

in  which  a  will  is  hereinbefore  required  to  be  executed  (a?),  or  ^^^J?§i^®' 
by -the  burning,  tearing,  or  otherwise  destroying  the  same  by  ^u,  or  by* 
me  testator,  or  by  some  person  in  his  presence  and  by  his  direo-  destniotlon. 
tion,  with  the  intention  of  revoking  the  same  (^). 

.  {v)  The  use  of  the  words  *'  last  will "  in  a  testamentary  paper  does  not  Words  **  last 
neoeesarily  import  a  revocation  of  all  previous  instrument,  either  in  the  wiU.*' 
case  of  personalty  {Cutte  v.  Gilheriy  9  Moo.  P.  0.  131 ;  overrulingon  this 
point  Plenty  v.  West,  1  Bob.  204;  see  Lemage  v.  Goodhan,  L.  B.  IP.  &  M. 
61) ;  or  in  the  case  of  real  estate  {Freeman  v.  Freeman,  6  D.  M.  &  G. 
704). 

An  express  revocatory  clause  in  general  terms  revokes  all  former  wills,  Express  ze- 
including  a  prior  testamentary  appointment  {Soiheran  v.  Dening,  20  Oh.  vocatory 
Div.  99;  Harvey  v.  Harvey,  32  L.  T.  141 ;  see  CoUreU  v.  Cottrell,  L.  B.  2  clause. 
P,  9l  H.  397,  wnere  a  revocatory  dause  in  an  Italian  will  was  held  to 
retbke  an  English  will  so  far  as  re^rds  personal  estate  and  executors). 
But  an  express  revocatory  clause  is  not  essential,  either  in  l^e  case  of- 
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1  Yiet.  e.  86,  ordinary  wills  {Dempsty  y.  LawBon^  2  F.  D.  98),  or  in  the  case  of  iesta- 
s.  SO.  montary  appointments  {Re  Tenney,  45  L.  T.  78).  **Tlie  question  is,  What 
disposition  did  the  testator  intend  P  not  Which  or  what  number  of  papers 
dia  he  desire  or  expect  to  be  admitted  to  probate  f  "  {Dempaey  v.  Lawtton, 
2  P.  D.  107).  Where,  accordingly,  upon  tne  construction  of  a  subsequent 
will,  the  court  considered  that  it  contained  all  the  testamentary  disposi- 
tions which  the  testatrix  intended  at  that  time  to  constitute  her  last  will, 
a  prior  will  was  held  revoked,  although  the  subsequent  will  contained 
no  residuary  or  revocatory  clauses  {Dempsey  v.  Lawson,  uM  sup.;  see 
Henfrty  v.  Uenfrey,  4  Moo.  P.  C.  29;  McAra  v.  M'Cayy  21  L.  E.  Ir.  138; 
Palmer  v.  Peat^  58  L.  J.  Prob.  44).  On  the  other  hand,  a  prior  will  was 
admitted  to  probate  on  the  ground  that  the  subsequent  will  did  not  dis- 

g)6e  of  the  residue  (^e  Petchell,  L.  B.  3  P.  &  M.  153 ;  Re  Hartley,  29  W. 
.  356).  And  if,  upon  the  face  of  a  testamentary  document  read  in  con- 
nection with  the  facts  known  to  the  testator  at  the  time,  it  is  doubtful 
whether  the  testator  intended  wholly  to  revoke  a  prior  will,  parol  evi- 
dence will  be  admitted  to  ascertain  the  intention  {Jenner  v.  Ffinch,  5  P. 
D.  206;  see  Paton  v.  Ormerod,  1892,  P.  247). 

A  subsequent  devise  inconsistent  with  a  prior  devise  was  held  to  revoke 
such  prior  devise,  even  where  the  subsequent  devise  was  invalid,  being  to 
a  charity  {Baker  v.  Story ^  31  L.  T.  631 ;  see,  however,  Alexander  v  Kirk-- 
Patrick,  Lk,  B.  2  H.  L.  Sc.  397,  403).  But  where,  by  a  fourth  codicil 
(containing  no  revocatory  clause)  the  whole  personal  estate  was  given  to 
A.  upon  parol  trusts,  it  was  said  that  if  effect  could  not  have  been  given 
to  the  trusts,  the  original  dispositions  would  have  remained  unaffected 
{Re  Fleetwood,  Sidgreaves  v.  Brewer,  15  Oh.  D.  594).  Where  an  appoint- 
ment by  will  was  revoked  bv  a  codicil  which  also  purported  to  exercise 
the  same  power  in  an  invalid  manner,  tiie  revocation  was  held  effectuid, 
the  doctrine  of  dependent  relative  revocation  not  applying  ( Quinn  v.  Butler, 
6  Eq.  225 ;  see  lU  Gentry,  L.  B.  3  P.  &  M.  80).  A  legacy  given  in  dear 
terms  will  not  be  revoked  unless  the  words  of  revocation  are  also  dear  {Be 
Percival,  Bootey,  DalUm,  59  L.  T.  21;  Cleohureyy,  Beckett,  14  Beav.  583). 
To  establish  the  revocation  of  a  former  will  relating  to  personalty  by  a 
subsequent  will  not  forthcoming,  by  parol  evidence  of  execution  only,  in 
the  absence  of  any  draft  or  instructions,  such  evidence  must  be  strong 
and  conclusive  as  to  the  contents  of  the  subsequent  will  {Cutto  y.  Gilbert, 
9  Moo.  P.  C.  131) ;  but  where  it  was  proved  tnat  a  subsequent  will  (not 
forthcoming)  contained  a  clause  of  revocation,  the  prior  wiU  was  revoked 
( Wood  V.  Wood,  L.  B.  1  P.  &  M.  309 ;  see  Broum  v.  Broum,  8  E.  &  B.  876, 
a  case  of  real  estate). 
Bevocation  If  a  subsequent  testamentary  paper  is  only  partiy  inconsistent  with  one 

by  another       of  an  earlier  date,  the  latter  instniment  is  omj  revoked  as  to  those  parts 
will  or  codicil,  where  it  is  inconsistent,  and  both  papers  are  entitled  to  probate  {Lemage  v. 
Goodhan,  L.  B.  1  P.  &  M.  57 ;  Geavea  v.  Price,  1 1  W.  B.  809 ;  see  5c 
Howard,  L.  B.  1  P.  &  M.  636). 

A  testator  left  four  testamentary  instruments  duly  executed.  After  the 
Ecclesiastical  Court  had  held  that  the  second  and  third  alone  were  valid 
as  to  the  personal  estate  (1  Bob.  204),  the  Court  of  Chancery,  on  the  certi- 
ficate of  the  Common  Pleas  (6  C.  B.  201),  dedded  that,  as  to  the  real  estate, 
the. last  instrument  alone  constituted  tne  last  will  {Plenty  v.  Wat,  16  Beav. 
173). 
Bevocation  (^)  -^  testatrix  devised  real  estates,  and  by  a  subsequent  deed,  attested 

by  writing  by  two  witnesses,  she  conveyed  them  on  other  trusts.  It  was  held  that 
declaring  an  the  deed,  assuming  it  to  be  void  as  a  turpia  contractus,  was  not  a  writing 
intention  to  declaring  an  intention  to  revoke  within  this  section  {Ford  v.  Be  Pontes,  30 
revoke.  Beav.  572).    A  writing,  by  which  a  testator  merely  revokes  a  prior  testa- 

mentary disposition,  will  not  be  admitted  to  probate  {Re  Fraser,  L.  B,  2 
P.  &  M.  40) ;  8ecu8t  if  it  be  of  a  testamentary  character  {Re  Durance,  lb. 
406 ;  Re  Hubbard,  L.  B.  1  P.  &  M.  53 ;  and  see  Re  Hicks,  lb,  683). 
Bevocation  it/)  ^  ^®™  abandonment  of  his  will  by  a  tejrtator  is  not  a  suffident 

by  an  act  of  revocation.  There  must  be  some  act  done  by  him,  or  by  some  one  in  his 
destniotion.      presence,  and  by  his  direction  {Andreiv  y.  Motley,  12  C.  B.  N.  S.  514). 
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AIL  acts  by  which  a  testator  may  destroy  or  mutUate  a  testamentary  in-  1  ^^t.  e.  26, 
fltroment  are  in  their  nature  eqniyocal :  iinless  the  act  be  done  animo  rtvo*         *•  ^* 
eandi,  there  is  no  revooation  {Fowdl  v.  PovkUy  L.  B.  1  P.  ft  M.  212).  "7"! 

Where,  therefore,  the  act  of  destruction  is  referable  wholly  and  solely  ^^Xneoos-" 
to  the  intention  of  setting  up  some  other  testamentary  paper,  the  animus  ^^^^^^ 
ftwxandi  has  only  a  conditional  existence,  the  condition  bemg  the  yaHdity  *.        ^ 
of  the  paper  intended  to  be  substituted;  and  where  the  condition  is  unful-  -Dependent 
filled,  tiliere  is  no  revocation  {Ih.;  Dancer  v.  Crahb,  L.  R  3  P.  ft  M.  98) ;  S??!^ 
but  the  evidence  must  be  dear  as  to  the  intention  of  the  act  of  destruction 
{EckenUy  y.  FlaU,  L.  E.  1  P.  ft  M.  281) ;  and  subsequent  declarations  by 
the  testator  as  to  his  intention  will  not  be  admittea  {Be  Wedon^  L.  B.  1 
P.  &M.633). 

Where  a  testator  tore  up  his  will  under  a  mistaken  iinpression  that  it  Mistake, 
was  invalid,  it  was  held  that  there  was  no  revocation  {(fxl€$  v.  Warren^ 
L.  B.  2  P.  ft  M.  401 ;  J2^  TharrUan,  14  P.  D.  82^ ;  and  so  where  a  man 
destroved  his  will  in  a  fit  of  deliriimi  tremens  {Brunt  v.  Brtmt,  L.  B.  3 
P.  ft  if.  37).  But  it  seems  that  a  testator  may  subsequently  adopt  the 
act  so  as  to  effect  a  revocation.  Probate  was  sranted  of  a  will  which 
depended  for  its  validity  upon  a  confirmation  dv  oodidl,  although  the 
oodidl  had  been  destroyed,  the  destruction  being  held  to  have  been  effected 
with  no  intention  of  revoking  the  will  {Jame$  v.  ShrimpUm,  1  P.  D.  433). 

It  is  not  the  manual  operation  of  tearing  the  instrument,  or  the  act  of  Part  of  will 
throwing  it  into  a  fire,  or  of  destroying  it  by  other  means  which  will  may  be 
satisfy  me  requisites  of  the  law;  the  a>ct  must  be  accompanied  with  the  revoked  by 
intention  of  revoking :  there  must  be  the  animtu  as  well  as  the  act.    It  is  teaiing. 
the  animuSj  also,  wmch  must  govern  the  extent  and  measure  of  operation 
to  be  attributed  to  the  act  {Ularke  v.  Scripps,  2  Bob.  667 ;  Clarkson  v. 
Clarkean,  2  Sw.  &  Tr.  497 ;  see  2>oe  v.  Harris,  6  Ad.  ft  Ell.  209).    Thus, 
where  the  first  seven  or  ei^ht  lines  of  a  will  had  been  cut  and  torn  off,  it 
was  admitted  to  probate  m  its  incomplete  state  {Be  Woodward,  L.  B.  2 
P.  ft  M.  206;  Christmas  v.  WhinyaUs,  3  Sw.  ft  Tr.  81;  see  i2e  Leack,  63 
L.  T.  Ill ;  Be  Maley,  12  P.  D.  134).    But  where  the  third  and  fourth 
sheets  of  a  will  were  alone  discovered,  a  power  to  appoint  by  will  or  by  any 
writing  in  the  nature  of  a  will  was  not  duly  executed  {Oullan  v.  Orove,  26 
Beav.  64).    And  where  a  testator  destroyed  some  sneets  of  a  will  and 
substituted  others,  but  did  not  re-exeoute>  the  whole  will  was  revoked 
{Trdoar  v.  Lean,  14  P.  D.  49). 

A  testator  having  made  a  will  executed  under  seal,  and  published  and  Tearing  off 
attested  as  a  sealed  instrument,  .afterwards  for  the  purpose  of  revoking  it  seal, 
tore  off  the  seal  and  with  it  part  of  a  word,  the  tearing  off  the  seal  was 
sufficient  to  revoke  the  will  XPrioe  v.  Powell,  3  K.  &  N,  341 ;  see  Doe  v. 
Harris,  6  Ad.  ft  £.  209).    By  the  usual  statement  in  the  witnessing  clause 
at  the  end  of  a  will  that  the  testator  has  set  his  hand  to  the  preceding 
pages,  a  testator  makes  the  signatures  on  those  pages  a  part  of  his  will, 
and  if  having  so  recited  he  afterwards,  animo  revooa/nai,  tears  off  the  Tearing  off 
signatures  from  the  preceding  pages,  it  is  a  good  revocation  {WiUiams  v.  signatores. 
Tyley,  Johns.  630).    A  will  was  held  revoked  by  the  testator  cutting  out 
his  signature  {Hohhs  v.  Knight,  1  Curt.  768 ;  Walker  v.  Armstrong,  21 
Beav.  305,  on  appeal,  4  W.  B.  770),  or  erasing  his  own  signature  and 
those  of  the  witnesses  {Be  Morton,  12  P.  D.  141).    But  the  accidental 
cutting  through  the  signature  of  one  of  the  witnesses  was  not  a  revo- 
cation {Be  Taylor,  63  C.  T.  230) ;  nor  was  tiie  erasure  by  the  witnesses 
of  their  own  signatures  {Margcvry  v.  Bobinson,  12  P.  D.  8).    Probate  was 
granted  in  a  case  where  the  testator  directed  the  name  of  an  attesting 
witness  to  be  erased  {Be  Greenwood,  1892,  P.  7). 

A  testator  cut  out  of  his  will  the  names  of  the  attesting  witnesses,  and  Signatures 
afterwards  on  the  same  dav  replaced  the  piece  so  cut  out,  saying  that  the  replaced, 
will  would  do  for  the  present.  The  court  granted  probate  {Be  Eeles,  32  L.  J. , 
Prob.  4 ;  see  ^  2>e  6ode,  6  Not.  Oas.  189).  Where  the  signature  of  tiie 
testator  to  a  will  had  been  cut  out,  but  gummed  on  to  its  former  place, 
the  will  was  not  admitted  to  probate  {Sell  v.  FothergiU,  L.  B.  2  P.  ft  H. 
148;  Magnesi  v.  Hazelton,  44  L.  T.  686) ;  but  where  a  testator  partially 


J 


418 


1  Tiet.  0.  26, 
■.90. 

Oanoelling. 


Destraotioii 
"by  any  person 
other  Uian 
the  testator. 


Onus  of  proof 
of  revocation. 

WiU  in  testa- 
tor's custody 
not  forth - 
ooming  at  his 
death; 


found  muti- 
lated at  his 
death. 

Revocatiou  of 
oodidls. 


Amendment  of  the  Laws  respecting  WtUs. 

erased  his  own  aignatiire,  and  then  le-wrote  it,  probate  was  granted  [Re 
KenneU,  2  N.  B.  461). 

A  will  is  not  destroyed  within  tiiis  section  by  being  stmck  Idirongh 
with  a  pen,  the  name  of  the  testator  being  crossed  out  and  the  names  of 
the  attesting  witnesses  being  struck  through.  It  was  said  by  Sir  H. 
Jtnner,  that  when  the  legislature,  after  mentioning  **  burning^'  a  will, 
and  *' tearing"  a  will,  speaks  of  '< otherwise  destroying"  a  will,  they 
must  be  understood  as  intending  some  mode  of  destruction  eftudem  generu^ 
not  an  act  which  is  not  a  destroying  in  the  primary  meaning  of  the  word, 
though  it  may  have  the  same  metaphorically,  as  bein^  a  des&uction  of  the 
contents  of  uie  will ;  it  never  could  have  been  their  intention  that  the 
cancelling  of  a  will  should  be  a  mode  of  destroying  it  {Stephens  y.  TapreU^ 
2  Ourt.  465 ;  Re  Brewster,  6  Jui*.  N.  S.  66).  A  testatrix  obliterated,  with 
the  intention  of  royoking,  several  passages  of  her  will,  so  that  none  of 
the  parts  obliterated  coula  be  distinguish^  upon  tiie  face  of  the  wiU :  this 
was  a  complete  rovocation  of  those  parts  (2Wn2ey  y.  Watson,  3  Ourt.  761). 

If  the  act  of  destruction  be  done  by  any  jperson  other  than  the  testator, 
it  must  be  by  the  testator's  order  and  in  his  presence.  Whero  a  oodHdl 
was  burnt  by  a  testator^s  order,  but  not  in  his  presence,  probate  was 
granted  of  a  draft  copy  (^e  Dadda,  D.  &  Sw.  290V  Destruction  by  anol^er 
m  the  presence  of  the  testatrix  was  held  not  ratified  {Mills  y.  Muward,  15 
P.  D.  20). 

After  the  due  execution  of  a  will  has  been  proved,  the  burden  of  proving 
that  it  was  rovoked  lies  upon  those  who  set  up  the  rovocation ;  and  in  the 
absence  of  evidence,  rovocation  will  not  be  presumed  (Benson  y.  Benson^ 
L.  B.  2  P.  &  M.  172).  But  whero  a  will  romains  in  me  custody  of  the 
testator  from  the  time  when  it  is  made  until  his  death,  and  cannot  then 
be  found,  the  presumption  of  law  is,  that  it  was  destroyed  by  the  testator, 
ammo  revocandi  {Eckereky  v.  Piatt,  L.  B.  1  P.  &  M.  281 ;  Sugden  y.  8t. 
Leonards,  1  P.  D.  231).  The  presumption  applies  even  whero  a  duplicate 
copy  properly  executed  exists  in  the  custody  of  the  solicitor  {Jones  y. 
Harding,  58  Li.  T.  60^.  The  court  mu£t  be  satisfied  that  the  wUl  in  the 
custody  of  the  testator  was  not  in  existence  at  the  time  of  his  death 

S  Finch  V.  Finch,  L.  B.  1  P.  ft  M.  371).  To  robut  the  presumption, 
[eclarations  made  by  the  testator  that  he  has  settied  his  affairs  and  ap- 
pointed executors,  and  as  to  the  person  in  whose  possession  the  will  is,  aro 
admissible  in  evidence  {WhiteUy  v.  King,  17  0.  B.  N.  S.  756;  13  W.  B. 
83;  Sugden  y.  St,  Leonards,  1  P.  D.  231),  dedaxations  to  a  contrary 
effect  l^ing  admissible  in  answer  {Keen  v.  Keen,  L.  B.  3  P.  &  M.  105}. 
The  prosumption  does  not  apply  to  a  case  whero  the  testator  becomes 
insane  after  the  execution,  and  continues  insane  until  his  death  {Spriggs 
y.  Sprigge,  L.  B.  1  P.  &  M.  608). 

Whero  a  will  in  the  custody  of  a  testator  is  found  aiter  his  death  muti- 
lated, tiie  prosumption  in  the  absence  of  evidence  is  that  it  was  mutilated 
by  him  after  its  execution,  and,  if  thero  be  a  codicil,  after  the  execution 
of  the  codicil  (Christmas  v.  Whinyates,  2  Sw.  &  Tr.  81 ;  11  W.  B.  871). 

Under  the  law  beforo  this  statute,  a  codicil  stood  or  feU  with  the  will 
to  which  it  belonged ;  under  the  new  law,  where  a  will  has  been  rovoked, 
it  was  once  held  that  probate  of  the  codicil  would  not  be  granted,  unless 
the  court  was  satisfiea  tiiat  the  testator  intended  the  codicil  to  operate 
eeparately  from  the  wiU  {Be  Greig,  L.  B.  1  P.  &  M.  72 ;  see  Be  EUice,  12 
Vf*  B.  353).  But  it  is  now  settied  that  a  codicil  can  only  be  rovoked  by 
one  of  the  modes  indicated  in  this  section,  and  is  not  rovoked  by  the 
revocation  of  the  will  {Be  Savage,  L.  B.  2  P.  &  M.  78 ;  Be  Turner,  ih.  403 ; 
Black  V.  Johling,  L.  B.  1  P.  &  M.  635 ;  Farrer  v.  St  Oatherine's  College,  16 
£q.  19 ;  Gardiner  v.  Courthope,  57  L.  T.  280),  unless  thero  was  an  int^tion 
to  revoke  both  {Be  Bleckley,  8  P.  D.  169). 

Where  a  codicil  confir^ns  a  will  in  general  terms,  the  will,  together  with 
aU  provious  codicils,  is  taken  to  have  been  confirmed  {Oreen  v.  Tribe, 
9  Ch.  D.  231 ,  234) ;  and  a  referonce  to  the  date  of  the  will  in  the  confirming 
codicil  does  not  constitute  an  implied  rovocation  of  antecedent  codicdlB 
\Oreen  v.  Tribe,  sup, ;  Be  De  La  Saussaye,  L.  B.  3  P.  &  M.  46).    So  whero 
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a  third  oodioil  oonfinned  a  will  (referred  to  by  date)  except  as  altered  by  1  Tiet.  e.  86, 
a  first  oodidl,  it  was  held  there  was  no  immied  revocation  of  a  second         "«  ^- 

oodidl  (FdiJM  v.  PeUman,  23  Oh.  D.  337).    Where,  however,  a  codicil  is  

of  itselt  inoperative,  a  confirmation  by  a  later  codicil  of  a  will  which  is 
referred  to  by  date  and  is  antecedent  to  the  inoperative  codicil  will  not 
operate  so  as  to  set  up  the  inoperative  oodidl  {Burton  v.  Newhery,  1  Oh. 
D.  234). 

A  married  woman  may  revoke  a  will  made  under  a  power  in  any  of  the  Bevocaiion 
modes  pointed  out  by  this  section  (Hawksley  v.  Barrow,  L.  B.  1  P.  &  by  znanied 
M.  147).  ^<>°^- 

21.  No  obliteration,  interlineation,  or  other  alteration  made  No  alteration 
in  any  will  after  the  execution  thereof  shall  be  valid  or  have  anv  ^*  ^^^  "*^*^ 
effect,  exoept  so  far  as  the  words  or  effect  of  the  wiU  before  such  effectless 
alteration  shall  not  be  apparent,  unless  such  alteration  shall  be  executed  as  a 
executed  in  like  manner  as  hereinbefore  is  required  for  the  exe-  "'^• 
cation  of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of 
the  testator  and  the  subscription  of  the  witnesses  be  made  in  the 
margin  or  on  some  other  part  of  the  will  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo-    < 
randum  referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will  (z). 

(z)  The  mere  ciroamstance  of  the  amount  or  the  name  of  the  legatee  being  Presumption 
inserted  in  different  ink  and  in  a  different  handwriting  does  not  alone  as  to  time  of 
constitute  an  obliteration,  interlineation  or  other  alteration  within  the  alterations  in 
meaning  of  this  section,  nor  does  any  presumption  arise  against  a  will  wills, 
being  duly  executed  as  it  appears.    The  case  is  oifferent  where  there  is  an 
erasure  apparent  on  the  face  of  the  will,  and  that  erasure  has  been 
superinduced  by  other  writing.    In  such  circumstances  the  onus  prohandi 
lies  upon,  the  party  whoalle^  such  alteration  to  have  been  made  prior  to 
execution,  to  prove  by  extrmsic  evidence  that  the  words  were  inserted 
before  execution,  and  that  they  had  the  sanction  of  the  testator  {OrevUle 
V.  Tylee^  7  Moo.  P.  C.  0.  320).    The  rule  is  stated  in  a  similar  manner  in 
Wtlliama  v.  AsJUon  (1  J.  &  H.  115) ;  Simmonay.  Eudall(l  Sim.  N,  S.  137). 

More  generally  the  rule  is  stated  thus: — ^That  in  the  absence  of  evidence 
there  is  a  presumption  that  alterations  on  the  face  of  a  will  were  made 
after  its  execution  (Cooper  v.  Bockett,  4  Moo.  P.  0.  G.  439 ;  Be  Sykes,  L.  B. 
3  P.  &  M.  26) ;  and  when  a  will  has  been  republi^ed  by  a  codicil,  after 
the  execution  of  the  codicil  also  {Luahinffton  v.  Onslow,  6  Not.  Gas.  183). 
This  presumption  will  not  be  rebutted  by  the  fact  that  the  alterations  bear 
in  the  handwriting  of  the  testator  an  earlier  date  than  the  will  {Be  Adam- 
9on,  L.  B.  3  P.  &M.  253);  but  may  be  rebutted  by  evidence  of  declara- 
tions made  1^  the  testator  before  execution  of  the  will  (Doe  v.  FcUmer,  16 
Q.  B.  747 ;  nench  v.  Bench,  2  P.  D.  60),  or  of  the  codicil  {Be  8ykes,  sup.) ; 
or  by  evidence  of  other  persons  that  the  alterations  were  made  prior  to 
the  execution  of  the  codicil  {Tyler  v.  Merchant  Taylors*  Co,,  15  P.  D.  216 ; 
see  Re  Greenwood,  1892,  P.  7) ;  or  by  the  language  of  the  codicil  {Be 
Heath,  1892,  P.  253).  The  court  may  look  at  any  evidence  for  the  pur- 
pose {Be  Tonge,  66  L.  T.  60). 

Where  an  expert  deposed  that  in  his  opinion  some  trifling  alterations 
and  interlineations  appearing  on  the  face  of  a  will  were  written  at  the 
same  time  as  the  rest,  tney  were  admitted  to  probate  {Be  Hindmarch,  L.  B. 
1  P.  &  M.  307 ;  Moore  v.  Moore,  I.  B.  6  Eq.  1G6) ;  and  from  the  nature  of 
oertaLDL  interlineations  and  the  internal  evidence  furnished  by  the  docu- 
ment itself,  the  court  concluded  that  they  were  made  before  execution  and 
admitted  them  to  probate  {Be  Cadge,  L.  B.  1  P.  &  M.  543 ;  Be  Duffy,  I.  B. 
5  Eq.  506).  Gertain  words  were  admitted  as  being  ia  the  nature  of  an 
interlineation  {Be  Birt,  L.  B.  2  P.  &  M.  214). 
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Where  it  appears  that  alterationB  have  been  made  before  execation,  the 
probate  is  usually  engrossed  fair;  but  where  the  constniGtion  may  be 
affected  by  the  appearance  of  the  original  paper,  probate  is  sometimes 
granted  in  fao-aimile  (1  Wms.  Exors.  8th  ed.  396).  Where  probate  was 
nanted  with  lines  drawn  in  ink  oyer  the  bequest  of  certain  legacies,  the 
Court  of  Chancery  inferred  the  meaning  of  the  testator  from  uie  instru* 
ment  in  that  form  {Gann  v.  Gregory^  3  D.  M.  G.  777 ;  Shea  v.  Bo9chdHy 
18  Beay.  321).  In  some  cases  the  Court  of  Chancery  has  looked  at  the 
ori^pnal  will  {Maning  y.  Purcell,  7  D.  M.  G.  5Sk;  Oompton  y.  BUxcham^  2 
Coll.  201 ;  see  Ofpmheim  v.  Henry y  9  Hare,  802,  note|6)). 

Where  alterations  made  subsequently  to  the  execution  of  the  will  are 
not  attested  in  the  manner  required  by  this  section,  probate  will  be 
granted  of  the  will  as  it  originally  stood,  if  ihat  is  apparent  {Re  Beavan,  2 
Curt.  369 ;  Be  MaHin,  1  Bob.  712 ;  i?e  Gauuen,  16  W.  E.  212) ;  but  if  not, 
probate  will  be  granted  in  blank  as  to  such  parts  of  the  will  as  cannot  be 
read  {Be  Ibbetsony  2  Curt.  337).  In  order  to  diBCoyer  the  words  as  they 
originally  stood,  the  court  will  submit  the  will  to  the  examination  of. 
persons  accustomed  to  inspect  writing ;  and  it  is  sufficient  if  they  can  be 
made  out  with  the  aid  of  magnifying  glasses,  or  by  eyidence  of  that 
nature  {Ih,)  Chemical  aeents  naye  not  oeen  resorted  to ;  nor  will  ^e 
court  remoye  paper  pasted  oyer  the  whole  of  a  bequest  {Be  Horsford^  L.  B. 
3P.  &M.211). 

The  word  "  apparent "  here  used  does  not  mean  capable  of  beinff  made 
apparent  by  extrinsic  eyidence,  but  applies  to  what  is  apparent  on  me  face 
of  the  instrument  itself.  Where  a  testator  obliterated  animo  revooandi 
seyeral  pages  of  his  will,  so  that  none  of  the  parts  could  be  distinguished 
upon  the  face  of  the  will,  this  was  a  complete  reyocation  of  those  parts 
{Townley  y.  Watson,  3  Curt.  761 ;  see  Be  fforaford,  L.  B.  3  P.  &  M.  211^, 

Although  this  section  does  not,  like  the  preceding  one,  contain  tne 
words,  '*with  the  intention  of  reyoking  the  same,"  yet  intention  must 
accompany  the  acts  mentioned  in  this  section  in  the  same  way  as  inten- 
tion must  accompany  the  acts  mentioned  in  the  20th  section.  Under  the 
Statute  of  Frauds  {Bihh  y.  Thcmas,  2  W.  Bl.  1044)  and  this  act,  intention 
is  indispensable ;  under  the  former  statute,  to  bum,  or  to  tear,  or  to 
obliterate  a  part  of  a  will,  was  altogether  a  nullity,  if  such  act  was  done 
without  an  intention  to  reyoke,  and  only  for  the  purpose  of  making 
immediately  some  new  disposition  or  altwation;  and  if,  from  want  of 
compliance  with  the  statutory  regulations,  such  new  dispomtion  or  altera* 
tion  could  not  take  effect,  then  the  burning,  tearing  or  obliteration,  in  no 
degree  reyoked  the  will,  but  it  remained  m  full  force  as  if  nothing  had 
been  done  to  it.  Similar  principles  must  be  applied  in  cases  arising  under 
the  present  statute  {Brooke  y.  Kerdy  3  Moo.  P.  C.  C.  349,  350).  Where  a 
testator  intended  to  alter  a  lefi;acy  by  substituting  a  different  sum  to  that 
originally  giyen,  and  such  suDstituted  sum  was  not  effectually  giyen  for 
want  of  compliance  with  the  statute,  the  original  legacy  was  not  reyoked^ 
and  eyidence  was  admissible  to  show  the  original  amount  {Brooke  y.  Keni^ 
3  Moo.  P.  C.  C.  334).  Paper  pasted  oyer  the  amount  of  a  legacy,  leaying 
the  name,  will  be  remoyea  for  this  purpose  {Be  Hore/ord,  L.  K.  3  P.  &  M. 
211). 

The  initials  of  the  testator  and  witnesses  placed  opposite  an  alteration 
are  sufficient  to  render  it  yalid  (Be  BlewUt,  5  P.  D.  116);  but  not  the 
initials  of  the  witnesses  only  {Be  Sheam,  43  L.  T.  736 ;  see  Be  DeiveU,  17 
Jur.  1130).  As  to  whether  the  attestation  giyes  yalidity  to  more  than  one 
alteration,  see  Be  Wilkinaon  (6  P.  D.  100) ;  Be  Treeby  (L.  R  3  P.  & 
M.  242). 

As  to  when  the  signature  to  a  wiQ  is  to  be  deemed  yalid,  see  15  &  16 
Yict.  c.  24,  s.  1,  and  note  thereto,  j9oaf,  p.  436. 

22.  No  will  or  oodioil,  or  any  part  thereof,  which  shall  be  in 
any  manner  revoked  shall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  oodioil  executed  in  manner  herein- 
before required,  and  Bho¥miK  an  intention  to  revive  the  same ; 
and  when  any  will  or  oodioil  whioh  shall  be  partly  revoked,  and 
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afterwards  wholly  reyoked,  shall  be  revived,  such  revival  shall  i  ^^®*-^-  *^» 
not  extend  to  so  mnoh  thereof  as  shall  have  been  revoked  before        ^'     ' 
the  revocation  of  the  whole  thereof,  imless  an  iatention  to  the 
contrary  shall  be  shown  (a). 

(a)  Before  the  act,  the  mere  exeoution  of  a  codicil  to  a  wiU  was  suffi-  Codioil  nrast 
cient  to  reaffimi  the  will  by  implication,  and^  to  reyiye  it  if  it  had  been  Bhow  an 
revoked.    The  only  difficulty  was  to  determine  to  what  will  the  instru-  intention  to 
ment  was  intended  as  a  codicil  {Re  Steele,  L.  B.  1  P.  &  M.  575,  578).  reyive* 
Since  tiiie  passing  of  this  statute  a  wiU  cannot  be  reyiyed  by  mere  imph- 
cation.    To  reyiye  a  will,  a  codicil  must  show  an  **  intention  to  reyiye ;  ** 
and  the  intention  must  appear  on  the  face  of  the  codicil  either  by  express 
words  referring  to  a  will  as  revoked  and  importing  an  intention  to  reyiye 
the  same,  or  by  a  disposition  of  the  testator's  property  inconsistent  with 
any  other  intention,  or  by  some  expression  conveying  to  the  mind  of  the 
court  with  reasonable  certainty  the  existence  of  the  intention  (/&.)    As  to 
republication,  see  Re  Smithy  Bilke  v.  Roper  (46  Ch.  D.  632,  post,  p.  435), 
Tlius,  mere  references  in  codicils  to  reyoxed  wills  by  their  dates  were  in-  Beferenoe  to 
sufficient  to  revive  them  {Re  Steele,  sup, ;  Re  Dennie,  1891,  P.  326).     Tin-  reyoked  wUl 
less  it  can  be  explained  by  the  special  circumstances  of  the  case,  Payne  by  date. 
V.  Trappes  (1  Bob.  583),  seems  mconsistent  with  the  above  authorities ; 
see  also  Re  Reynolds  (L.  B.  3  P.  &  M.  35).    As  to  an  erroneous  reference  to 
date  of  will,  see -Be  Ince  {2  P.  D.  Ill);  Re  Stedham  (6  P.  D.  205);  Re 
Gordon  (1892,  P.  228).    As  to  the  revival  of  codicils,  see  Oreen  v.  Tribe 
(9  Ch.  D.  232);  Burton  v.  Newhery  (1  Ch.  D.  234;  cmte,  p.  419).    Where 
a  testator  revoked  a  first  will  by  a  second  will,  and  by  a  subsequent 
codicil  confirmed  his  last  will,  the  nrst  will  was  revived  {Re  Van  Cutsem,  63 
li.  T.  252,  see  the  words  of  confirmation ;  see  also  Re  Turner,  64  L.  T.  805). 

A  testatrix  duly  executed  a  will,  and  subse^uentiy  thereto,  two  other  Destmotion 
wills,  both  of  which  contained  a  dause  revokmg  all  former  wills.    She  of  reyoking 
afterwards  destroyed  the  two  latter  wills.    Held,  that  the  first  will  was  instmment. 
not  thereby  revived,  and  that  parol  evidence  was  not  admissible  to  show 
an  intention  to  revive  {Major  v.  Williams,  3  Curt.  432 ;  Powell  v.  Powell, 
1  P.  &  M.  209;  James  v.  Shrimpton,  1  P.  D.  431). 

The  win  intended  to  be  revived  must  be  in  existence :  and  if  a  codicil  WUl  to  be 
refer  to  a  will  with  the  intention  of  reviving  it,  and  it  turn  out  that  such  reyiyed 
will  had  been  entirely  burnt  or  destroyed  by  the  testator  animo  revocandi,  mu«t  be  m 
the  codicil  cannot  effect  its  revival  {Hale  v.  Tohehve,  2  Bob.  318 ;  Newton  ©Mteao©. 
V.  Newton,  12  Ir.  Ch.  B.  118;  Rogers  v.  Qoodenough,  2  Sw.  &  Tr.  342). 

A  reyoked  will  may  be  reyiyed  conditionally  {Re  Bangham,  1  !P.  D. 
429). 

Where  a  testator  ffave  1007.  to  his  executor,  and  by  a  subsequent  codicil  Berocation 
gave  him  5007.  in  suDstitution,  and  then  reyoked  the  second  gift,  the  first  of  a  sabsti- 
gift  was  not  set  up  again  {Boulcott  v.  Boulcott,  2  Drew.  25).  tuted  legacy. 

23.  No  oonvejance  or  other  act  made  or  done  subsequently  A  deylse 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal  ^^t  to  be 
estate  therein  comprised,  except  an  act  by  which  such  will  shall  ^^^^ye 
be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will  by  any  subee- 
with  respect  to  such  estate  or  interest  in  such  real  or  personal  qiwntoonyey. 
estate  as  the  testator  shall  have  power  to  diqpose  of  by  will  at  "^  ^'  ^' 
the  time  of  his  death  {b). 

(6)  This  clause  of  the  act  applies  to  cases  where  testators,  after  haying 
devised  their  estates,  make  conveyances  of  them  which  are  to  have  the 
same  effect  as  fines  or  recoveries,  or  where  t^ey  mortgage  the  deyised 
estates  in  fee  and  afterwards  take  a  reconveyance  of  them  to  themselves 
and  a  trustee  to  bar  dower;  but  it  does  not  apply  to  cases  where  the  thing 
meant  to  be  ^ven  is  gone  {Moor  v.  Raisbeck,  12  Sim.  139i  All  those 
(»8es  in  which  it  was  formerly  held  that  a  will  was  revoked  by  an  altera- 
tion of  the  estate  of  the  testator,  are  now  put  an  end  to  by  this  section 
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1  ^ot.  0.  98,   {Ford  v.  De  FofiteSy  30  Beav.  593).    As  to  revocation  by  alteration  of 

■-^»         estate,  see,  further,  Plowden  v.  Hyde  {2  D.  M.  &  G.  684 ;  1  Jann.  Willa, 

147  at  seq,) ;  and  as  to  the  bearing  of  tnis  section  upon  wills  prior  to  1838, 

see  Laniard  v.  Little  (2  J.  &  Lat.  613);  Walker  v.  Armstrong  (21  Beay. 

284). 

A  testatrix  having  devised  a  real  estate,  afterwards  sold  it.  The  pur- 
chase was  not  completed  until  after  her  death.  It  was  held  that  the 
Surchase-money  belonged  to  the  personal  representatives,  and  not  to  the 
evisees  of  the  testatrix,  notwithstanding  her  lien  on  the  estate  for  the 
purchase-money,  and  notwithstanding  this  section  of  the  act  {Farrar  v. 
Winterton^  5  Beav.  1).  A  similar  decision  was  given  where  the  estate 
devised  had  been  conveyed  to  a  purchaser  who  had  deposited  the  deeds 
with  the  testatrix  as  a  security  for  the  purchase-money  (Moor  v.  JRaisbeck^ 
12  Sim.  139)./^  And  where  the  owner  oi  an  estate,  after  having  devised  it 
to  an  infant,  agreed  under  compulsion  to  sell  a  portion  of  it  to  a  railway 
company,  and  died  before  completion;  it  was  hela,  that  his  executors,  and 
not  the  devisee,  were  entitied  to  the  purchase-mon^  {Be  Manchester  R* 
Co.f  19  Beav.  365;  Ex  p,  Hawkins^  13  Sim.  569).  l?ne  rents,  however, 
until  completion  wiU  in  such  a  case  pass  to  the  devisee  {WaMs  v.  WaUs,  17 
Eq.217). 

The  existence  of  a  mere  option  of  purchase,  not  exercised  until  after  the 
testator's  death,  does  not  constitute  a  contract  to  sell  which  wiU  affect  the 
devise.  Upon  exercise  of  the  option,  accordingly,  the  purchase-money 
will  be  held  upon  the  limitations  declared  by  the  will  of  the  lands  {Drant 
V.  Vanse,  1  Y.  &  0.  Ch.  680 ;  Emuss  v.  Smith,  2  De  Q.  &  Sm.  722 ;  see 
Bowen  v.  Barlow,  8  Ch.  171). 

As  to  the  effect  of  a  devise  upon  lands  contracted  to  be  sold,  see,  further, 
1  Jarm.  Wills,  52  et  seq.;  1  Dart  Y.  &  P.  301.  And  as  to  the  effect,  under 
the  old  law,  of  a  contract  to  sell  lands  upon  a  prior  devise,  see  Andrew  v. 
Andrew  (8  D.  M.  &  G.  336 ;  Sugd.  B.  P.  Stat.  360— 364J. 

Where  real  estate  is  settied  to  such  uses  as  A.  shall  by  wiU  appoint, 
with  a  power  of  sale  in  trustees  exerciseable  withA.'s  consent,  an  appoint- 
ment by  A.  has  no  effect  on  the  purchase-money  of  the  property  sold  with 
his  consent,  nor  on  the  land  purchased  with  such  money  {(xale  v.  Gale,  21 
Beav.  349 ;  Blake  v.  Blake,  15  Ch.  D.  481). 

Where  a  testator  bequeathed  certain  leaseholds  for  all  the  residue  of  the 
terms  for  which  the  same  should  be  held  by  him  at  his  death,  and  after- 
wards acquired  the  fee,  it  was  held  that  the  fee  passed  {Struthera  v.  Struihers, 

5  W.  B.  809 ;  see  Cox  v.  Bennett,  6  Eq.  422 ;  Saxton  v.  Saxton,  13  Ch.  D. 
359).  So  with  respect  to  an  increased  share  in  a  partnership  business 
{Be  Russell,  Russell  v.  Chell,  19  Oh.  D.  432).  A  devise,  however,  of  a 
mortgage  estate  is  adeemed  by  a  subsequent  acquisition  of  the  equity  of 
redemption  {Yardley  v.  Holland,  20  Eq.  428). 

A  will  shall  24.  Eveiy  will  shall  be  oonstrued,  with  referenoe  to  the 
t^fflo^^^  real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
theSeatii  oT^  take  effect  as  if  it  had  been  executed  immediately  before  the 
the  testa^.  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
'       the  will  ((?):       '     '.  -        *  

(c)  A  gift  of  a  testator's  real  and  personal  estate  in  a  will  prior  to  1838 
was  read  as  a  ^ift  of  the  real  estate  belonging  to  the  testator  at  the  date 
of  the  will,  and  of  the  personal  estate  belonsmg  to  him  at  the  date  of  his 
death  (1  Jarm.  Wills,  4th  ed.,  326 ;  see,  furSier,  Hawk.  Wills,  14 ;  "Hanoe 
V.  Truwhitt,  2  J.  &  H.  216). 

Under  this  section  the  court  will  consider  what  would  be  the  proper  con- 
struction of  the  will,  assuming  it  to  have  been  executed  immediately  before 
the  testator's  death,  and  whetner,  regard  being  had  to  the!time  when  it  was 
executed,  anything  appears  in  the  will  showing  that,  by  this  construction, 
the  intention  of  the  testator  will  be  contravened  {O'TooU  v.  Browne,  3  EL 
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The  qualificaiioii  '*  nnlefls  a  contrary  mtention  shall  appear  by  the  will,"   1  Viot.  o.  96, 
does  not  render  it  necessary  to  find  a  contrary  intention  exi>re88ed  in  so         *-  ^- 
many  words:  it  is  sofficient,  if  on  a  fair  construction  of  the  will,  adhering  f«^^^^ 
to  those  roles  which  are  usually  adopted  in  construing  wills»  the  con-  J^J^^JJ^ 
trary  intention  does  appear  [CoU  v.  ScoH,  1  H.  &  T.  477).     The  date  may  "^'^^o'*- 
show  a  contrary  intention  {Re  Wells,  Hardiety  y.  WdU,  42  Ch.  D.  646). 

A  contrary  intention  may  appear  from  a  particular  description  being  Particalar 
giyen  of  the  subject  of  the  gift.    A  testator  deyised  all  his  freehold  estate  deeoription  of 
at  B.,  which  he  purchased  of  C. ;  but  a  small  piece  of  land,  purchased  with  subject  of 
the  estate  by  the  testator  of  0.,  and  always  neld  with  it,  was  leasehold,  gift. 
The  testator  subsequently  purchased  the  fee  of  that  small  piece:  the 
codicil  did  not  pass  the  after-acquired  fee  {Emuse  t.  Smith,  2  De  Q-.  & 
Sm.  722).     See  Pierce  v.  A.  G.  (3  W.  B.  612),  where  a  subsequently- 
aoauired  freehold  house  was  held  not  to  pass  under  a  gift  of  leaseholds 
and  all  other  estate  and  effects.  Where,  howeyer,  a  testator  has  bequeathed  Leaseholds, 
particular  leaseholds,  describing  them  as  such,  and  has  subsequently  eus- 
quired  the  fee,  the  fee  has  been  held  to  pass  {Struthere  y.  otrvihers,  5 
W.  B,  809 ;  Miles  v.  Miles,  1  Eq.  462 ;  Cox  y.  BenneU,  6  Eq.  422 ;  Wedg- 
wood  y.  Denton,  12  E^.  290;  Saxton  y.  Saxton,  13  Ch.  D.  359).    A  deyise 
of  freeholds  was  limited,  so  as  to  exclude  after-acquired  property,  by  the 
words  "  which  I  haye  lately  purchased"  {Cave  v.  Harris,  67  L.  T.  768). 

Where  a  testatrix  deyised  '*  all  my  Quendon  HaU  estates  in  Essex/'  and  Arbitrary 
after  the  date  of  her  wiU  acquired  other  estates  in  the  same  localilr^,  the  designatioxis 
after-acj^uired  estates  did  not  pass.    The  term  was  an  arbitrary  designa-  of  real  estate. 
tion  which  liad  acquired  a  certain  meaning  in  the  mind  of  the  testatrix, 
and  coiQd  not  be  extended  to  other  proper^  to  which  she  h£id  not  ascribed 
the  arbitrary  designation  ( Webb  y.  Byng,  1  K.  &  J.  580 ;  see  Ca>sile  y. 
Fox,  11  Eq.  554).    But  where  a  testator  deyised  his  estate  called  Cleeye 
Court,  property  acquired  after  the  date  of  the  wiU,  and  treated  by  the 
testator  immediately  before  his  death  as  additions  to  Cleeye  Court,  passed 
{Gastle-v.  Fox,  11  Eq.  542 ;  see  also  Strevens  v.  Bailey,  8  Ir.  C.  L.  B.  410). 

As  to  the  effect  of  the  words  **  heretofore  mentioned,"  &c.,  occurring  in  «  Heretofore 
the  descrixytion  of  the  property,  see  Jepson  y.  Key  (2  H.  &  C.  873).  mentioned." 

Deyises  haye  been  held  to  pass  after-acquired  real  estate,  notwithstand- 
ing proyisions  which  seemed  to  refer  to  personal  estate  only  {Stokes  y. 
Salomons,  9  Hare,  75;  CTode  y.  Broume,  3  El.  &  BL  572;  Lloydy.  Lloyd, 
1  Eq.  458). 

It  was  obseryed  by  Wood,  V.-C,  **  A  gift  of  '  all  my  stock  *  would  pass  Descriptions 
all  stock  to  which  tiie  testator  was  entitled  at  the  time  of  his  death.  But  of  money, 
Boppoee  the  bequest  were  of  *  aU  my  stock  which  I  haye  purchased,'  that  stock,  &c. 
would  make  a  considerable  difference,  and  would,  I  think,  be  enough  on 
the  face  of  the  wiU  to  show  that  the  testator  was  defining  the  particular 
portion  of  property  which  he  intended  to  giye  as  being  property  then  in  his 
possession  (Douglas  y.  Douglas,  Kay,  405;  see  Be  Oray,  Dresser  y.  Gray, 
86  Ch.  D.  207).  Again,  it  was  said  by  Wood,  V.-C,  **  When  I  refer  to  a  "  My." 
particulBr  thin^,  such  as  a  ring  or  a  horse,  and  bequeath  it  as  '  my  rin^ ' 
or  *  my  horse,'  it  seems  to  me  there  might  be  considerable  difficulty  m 
Baying  that  the  *  contrary  intention,'  to  which  the  act  in  its  24th  section 
'erors,  does  not  appear  on  the  face  of  the  will ;  but  when  a  bequest  is  of 
that  which  is  generic— of  that  which  may  be  increased  or  diminished,  then, 
I  apprehend,  the  Wills  Act  requires  something  more  on  the  face  of  the 
will,  for  the  purpose  of  indicating  such  *  contrary  intention,'  thwi  the 
mere  circumstance  that  the  subject  of  the  bequest  is  designated  by  the 
pronoun  *  my.' "  A  testatrix  bequeathed,  *  *  Afy  New  Three-and-a-quarter 
per  Cent.  Annuities."  At  the  date  of  her  will  she  was  possessed  of  3,010Z. 
3tf.  6rf.  per  Cent.  Annuities;  and,  at  her  death,  of  17,010?.  like  annuities ; 
held,  that  the  bequest  comprised  the  latter  sum  {Qoodlad  y.  Burnett,  1  K. 
&  J.  341 ;  Trinder  y.  Trinder,  1  Eq.  695 ;  Bothamley  y.  Sherson,  20  Eq. 
312).  See  and  distinguish  the  cases  where  bequests  of  ''my  shares"  or 
''my  debentures"  haye  been  held  to  fail  on  tne  ground  of  ademption 
{Be  Gibson,  2  Eq.  669 ;  Be  Lane,  Luard  y.  Lane,  14  Ch.  D.  856). 

A  bequest  "of  my  stock  in  trade  and  debts  accruing  therefrom"  was . 
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held  to  paas  the  testator's  stock  in  trade  and  trade  debts  existing  at  flie 
time  of  nis  death  {Ferffuson  y.  Fergusofiy  L  B.  6  Eq.  199 ;  see  alw)  Moore 
y.  Maddtn^  I.  B.  2  Eq.  511).  Where  a  testator,  after  reciting  his  title 
to  one  third  of  a  business,  bequeathed  "all  my  share  in  the  misiness," 
and  after  the  date  of  the  will  acquired  the  whole  business;  the  will 
operated  'upon  the  testator's  interest  at  his  death  {Re  Busiell,  BusaeU  y. 
Oheli^  19  Cb.  D.  432).  A  release  of  aU  moneys  due  from  A.  was  con- 
strued as  a  release  of  moneys  due  at  death,  although  the  will  contained  a 
recital  as  to  the  sums  in  which  A.  was  '*  now  indebted  "  {Everett  y.  EvereU, 
7  Ch.  Diy.  428).  But  wbere  a  testator  exonerated  A.  from  "  all  daims  in 
respect  of  moneys  laid  out  by  me  in  improyements  of  the  estate  in  Soot- 
land,  and  which  money  has,  according  to  the  laws  of  Scotland,  been 
charged  thereon  ;*'  the  exoneration  was  held  to  apply  only  to  moneys  so 
chaiged  at  the  date  of  the  wiU  {Douglas  y.  Douglas^  Kay,  400).  And  a  re-* 
lease  of  interest  was  held  to  be  confined  by  a  recital  in  the  will  to  in- 
terest on  a  debt  due  to  the  testator  at  the  date  of  the  will  {Sidney  y. 
Sidney,  17  Eq.  66). 

Again,  a  contrary  intention  may  appear  from  the  words  of  the  gift 
referring  to  the  present  time.  Thus,  wnere  a  testator  deyised  the  house 
'  *  wherem  I  now  reside,"  and  **  all  the  remainder  of  my  real  estates  wbereof 
I  am  now  seised,"  and  afterwards  deyised  '*  all  such  trust  estates  as  are 
now  yested  in  me,  or  as  to  the  leasehold  premises  as  shall  be  yested  in  me 
at  the  time  of  my  death : "  freehold  estates  purchased  by  him  between  the 
date  of  his  will  and  his  death,  did  not  pass  under  the  deyise  {Cole  y.  Scott^ 
1  HaU  &  T.  477 ;  1  Mac.  &  Or.  518).  The  word  *'  now  "  receiyed  the  same 
construction  in  Hutchinson  y.  Barrow  {6  H.  &  N.  533 ;  9  W.  B.  538) ;  and 
**a  gift  of  the  house  I  now  liye  in"  was  held  to  refer  to  the  house  as 
occupied  by  the  testatrix  at  the  date  of  the  will  {Williams  y.  Owen,  9 
L.  T.  200;  ^  Champion,  1892,  W.  N.  125,  contra).  On  the  other  hand, 
where  a  testator  deyised  a  messuage  wherein  A.  '*  now  resides,  with  the 
stables  or  a;ppurtenances  thereto  Mlonging  and  therewith  occupied ; "  a 
garden  acquired  by  the  testator  after  the  date  of  his  will,  passed  (Be 
Midland  B,  Co,,  34  Beay.  525^.  Under  a  gift  of  **  any  other  proi)erty  that 
I  may  now  possess,"  personalty  acquired  after  the  date  of  the  will  passed 
{WagstaffY.  Wagstaff,  8  Eq.  229;  Hepbumy,  Skirvina,  4  Jur.  N.  S.  651). 
And  MalinSy  Y.-C.,  has  expressed  his  dissent  from  tne  decision  in  Cole  y. 
Scott,  sup.  {Castle  y.  Fox,  11  Eq.  542;  see  Be  Champion,  Dudley  y. 
Champion,  1892,  W.  N.  125).  A  testator  bequeathed  leaseholds  to  A. 
charged  witii  **  the  annuity  of  9Z.  now  charged  thereon  in  fayour  of  my 
sister ; "  held,  that  leaseholds  acquired  after  the  date  of  the  will  were  in- 
cluded in  the  bequest  {Be  Ord,  Dickinson  y.  Dickinson,  12  Ch.  Diy.  22). 
As  to  the  effect  of  the  words  '^  in  their  present  state,"  see  Be  Portal  and 
Lamb  (30  Oh.  Diy.  50).  And  as  to  a  reference  to  lands  '*  lately  puiv 
chased,"  see  Cave  y.  Harris,  67  L.  T.  768. 

Under  a  deyise  of  lands  '*  of  which  I  am  seised"  at  a  particular  place, 
lands  acquired  after  the  date  of  the  will  haye  been  held  to  pass  {Doe  y. 
Walker,  12  M.  &  W.  591 ;  Langdale  y.  Briggs,  3  Sm.  &  Giff.  246;  Lil/ord 
y.  Keck,  30  Beay.  300). 

As  to  the  effect  on  this  question  of  a  codicil  confirming  the  will,  aee  Be 
Champion,  Dudley  y.  Champion,  1892,  W.  N.  125.  it;^  .V/.:  /h^,7'l{i'-^M^/'J^/^^ 

The  section  leayes  open  the  question  whether  a  narticular  ^operty  pawea  i^u^'  /„ 
by  the  specific  or  residuary  deyise  {Be  Portal  ana  Lamb,  30  Oh.  Diy.  50^.^^  ^^^^cZ/^ 

A  residuary  deyise  of  real  estate  was  held  to  be  specific  before  the  WilU  ^^  ;' 
Act  {Mirthouse  y.  Scaife,  2  M.  &  Or.  695).    And  such  a  deyise  remains  '    /*  *i 
specific,  notwithstanding  the  Wills  Act  {Hensman  y.  Fryer,  3  Oh.  420  ;Tr      ^ 
GihUns  y.  Eyden,  7  Eq.  371).     Accordingly  lands  specificallj  deyised, 
lands  comprised  in  a  residuary  deyise,  and  personal  estate  specifically  be- 
queathed, are  to  be  applied  rateably  in  payment  of  debts  {Eddds  y.  Johnson, 
1  Giff.  22;  Pearmain  y.  Twiss,  2  GiflP.  130;  Clark  y.  Clark,  4  Giff.  702; 
Lancefidd  y.  Iggulden,  10  Oh.  136),    But  a  pecuniary  legatee  has  no  right 
to  caU  upon  a  residuary  deyisee  to  contribute  to  the  payment  of  debts 
{Farquharson  y.  Floyer,  3  Oh.  D.  109;  Phillipe  r.  Low,  1892, 1  Oh,  50). 
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A  beqnest,  if  specific  under  the  law  before  this  act,  remains  specific,   1  ^et.  e.  96, 
but  is  enlarged  as  to  its  operation  by  tiie  act  {BciJiamley  v.  Sherson,  20         ■•  ^- 
Bq.313).  

For  fJie  bearing  of  this  section  on  the  wills  of  married  women,  see  the  Married 
note  to  sect.  8  {afUe,  p.  405) ;  and  on  wills  in  execution  of  powers,  see  the  women, 
note  to  sect.  27  {pod,  p.  427).  .  powers. 

After  the  date  of  his  will  a  testator  was  duly  declared  lunatic,  and  so  Lmiatios. 
remained  fill  his  death.    During  his  lunacy  changes  were  made  by  the 
court  in  the  state  of  his  property.    It  was  held,  that  his  will  must  be  read 
as  speaking  from  its  date  and  not  from  the  death  of  the  testator  ( Wlieeler 
V.  T?ioma$,  4  L.  T.  173). 

It  is  doubtful  whether  this  section  applies  to  tiie  construction  of  an  Ezoeptmg 
excex>ting  clause  in  a  will  {Hughes  y.  Jones,  1  H.  &  M.  765^.  claiues. 

This  section  of  the  act  does  not  apply  to  the  objects  ot  the  testator's  Seotion  does 
bount^^.    A  testator  bequeathed  certain  funds  to  A.,  a  widow,  for  life  or  not  apply  to 
until  her  marriage,  and  after  her  death  or  marriage,  amongst  her  children,  the  objects 
A.  married  again  between  the  date  of  the  will  and  the  death  of  the  testator,  of  gift. 
and  he  was  aware  of  her  marriage :  it  was  held,  that  A.  was  not  entitled 
to  the  income  of  the  funds  {Bullock  y.  Bennett,  7  D.  M.  &  Q.  283 ;  see 
CHhaon  y.  Gibson,  1  Drew.  62).    The  words  in  the  section,  "  with  reference 
to  the  real  estate  and  personal  estate  comprised  in  it,"  mean  '*  so  far  as  the 
will  comprises  difimositions  of  real  and  personal  estate"  {Langdale  y.  Briggs, 
8  D.  M.  &  Or.  436).    As  to  the  period  from  which  a  will  speaks,  with  refer- 
ence to  the  objects  of  the  giits  contained  in  it,  see  1  Jarm.  Wills,  323 ; 
and  as  to  the  construction  of  a  gift  to  the  husband  of  an  unmarried 
daughter  of  the  testator,  see  Radford  y.  Willis,  7  Ch.  7. 

25.  Unless  a  oontrary  intention  shall  appear  by  the  will,  such  ^  residuarv 
real  estate  or  interest  therein  as  shall  be  oomprised,  or  intended  ^^J^tes 
to  he  oomprised,  in  any  deyise  in  such  will  contained,  which  comprised  in 
shall  fail  or  he  void  by  reason  of  the  death  of  the  devisee  in  lapsed  and 
the  lifetime  of  the  testator,  or  hy  reason  of  such  devise  being  ^     de^ifles- 
contrary  to  law  or  otherwise  incapable  of  taking  efFect,  shaU 
be  included  in  the  residuary  devise  (if  any)  contained  in  such 
wiU(rf). 

(c2)  In  wills  prior  to  1838,  a  residuary  deyise  does  not  include  epecific  I^ple  as  to 
devises  which  lapse  THawk.  Wills,  44),  or  which  are  yoid  (Smith  y.  Lomas,  ^^^  P^or  to 
12  W.  E.  949).    But  a  residuary  bequest  does  include  lapsed  and  yoid  ^^^®' 
legacies  (Hawj:.  Wills,  40 ;  see  1  Jarm.  WiUs,  761  et  acq,)    ThiB  section  is 
to  be  construed  upon  the  principle  of  assimilating  a  residu£m^  deyise  of 
real  estate,  to  a  similar  bequest  of   personalty  {Carter  y.  tiaswell,   26 
L.  J.  Ch.  576;  5  W.  E.  308;  see  Blight  y.  HartnoU,  23  Ch.  Diy.  218). 

A  testatrix  deyised  estate  £.  to  A.  absolutely,  and '  *  all  my  freeholds,  &c.  Besidtiary 
not  hereinbefore  deyised "  to  A.  for  life,  with  remainders  oyer ;  A.  died  devises  within 
before  the  testatrix :  held,  that  estate  E.  passed  under  the  residuary  deyise  this  section. 
{Oreen  y.  Dunn,  20  Beay.  6).    A  testator  deyised  specific  real  es1»,te  to  M., 
and  deyised  and  bequeathed  **All  other  real  and  personal  estate  of  which  he 
might  die  possessed  "  to  M.  and  others  of  his  children.    M.  died  m  his  life- 
time :  it  was  held,  that  the  deyise  expressed  by  the  words  '^  all  other,  &c." 
was  a  residuary  deyise  within  this  section,  and  included  the  real  estate  de- 
yised to  M.  {Cogswell  y.  Armstrong,  2  K.  &  J.  227;  and  see  Culsha  y. 
Cheese,  7  Hare,  236 ;  ffickson  y.  Wolfe,  9  Ir.  Ch.  E.  452). 

It  has  been  held  that  a  residuary  deyise  operating  as  an  appointment 
imder  a  special  power  is  within  this  section;  Jessel,  M.  E.,  Ia3ring  down 
that  the  word  ''  deyise  "  in  the  act  includes  in  general  a  deyise  by  way  of 
appointment  under  a  power,  whether  special  or  general  {Freme  y.  Clements, 
18  Ch.  D.  499).  This  principle,  howeyer,  has  been  disapproyed  by  the 
Court  of  Appeal  who  have  held  that  it  does  not  apply  to  sect.  33  {ffdy- 
land  v.  Lewin,  26  Ch.  Diy.  266). 
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hold and 
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1  Yiot.  0.  26,       A.te6tiM3nx  gave  lands  in  the  pariah  of  H.  to  A.,  B.,  and  0.  as  joint 

'•  ^'     .    tenants  in  fee,  and  deyised  to  the  pkintifE  <*  aU  the  rest  of  my  freehold 

Gift  of  TMirti     ^^^^'^^^A^oi^ts  in  the  parish  of  H.,  and  all  my  freehold  hereditaments  in 

cnlar  rJ^el   **^?  parishes  of,"  &c.    The  deyise  to  A.,  B.,  and  C.  having  been  declared 

void,  it  was  held  that  the  lands  comprised  in  that  deyise  did  not  pass  to 

the  plaintiff  nnder  this  section.    MeltUh,  L.  J.,  thought  that  the  section 

only  applied  where  there  was  what  might  be  called  an  imiyersal  residuary 

deyise ;  that  is  to  say,  a  deyise  of  all  the  residue  of  the  testator's  lands 

{Springett  y.  JeningBy  6  Ch.  333;  see  also  Ee  Broum,  1  K.  &  J.  521). 

26.  A  devise  of  the  land  of  the  testator,  or  of  the  land  of  the 
testator  in  any  place  or  in  the  oooupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner, 
and  any  other  general  devise  which  would  de8Gm)e  a  oustomaiy, 
copyhold  or  leasehold  estate,  if  the  testator  had  no  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  in- 
clude the  eustomary,  copyhold  and  leasehold  estates  of  the  tes- 
tator, or  his  customary,  copyhold  and  leasehold  estates,  or  any 
of  them,  to  which  such  description  shall  extend,  as  the  case  may 
be,  as  well  as  freehold  estates,  unless  a  contrary  intention  shall 
appear  by  the  will  (e). 

(e)  In  the  case  of  wills  prior  to  1838,  '*  if  a  man  has  lands  in  fee  and 
lands  for  years  and  devises  all  his  lands  ....  the  fee  simple  lands  pass 
only  and  not  the  lands  for  years :  but  if  he  has  no  fee  simple  the  lease  for 
years  passes  *'  (Rose  v.  Bartletty  Cro.  Car.  293).  This  rule  was  in  substance 
overruled  by  tne  first  portion  of  the  above  section  {BuUer  v.  BuUer,  28 
Ch.  D.  72). 

Both  the  reversion  in  fee  and  also  a  derivative  leasehold  interest  in  the 
same  land  were  held  to  pass  under  a  devise  of  *  *  freehold  land*'  at  a  certain 
place  {MaUhewB  v.  Matthewa^  4  Eq.  278). 

Where  a  testator  gave  his  *'  r^  estates"  upon  certain  trusts  and  his 
personal  estates  upon  other  trusts,  it  was  argued  that  the  gift  of  real  es- 
tates was  a  '*  general  devise  '*  within  this  section,  and  included  leaseholds 
belonging  to  &e  testator ;  but  it  was  held  that  the  leaseholds  passed  with 
thepersonal  estate  (Butler  v.  BtUler,  28  Ch.  D.  66). 

Where  a  testator  naving  bequeathed  the  residue  of  his  personal  estate 
to  A.,  devised  all  his  lands,  &c.  at  W.  in  the  county  of  Durham,  and  at  B. 
in  the  county  of  York,  and  all  other  his  real  estates  in  the  counties  of 
Durham  and  York,  and  all  his  estate  and  interest  therein  to  trustees ;  it 
was  held,  under  this  section,  by  Sir  J.  Romilly,  following  the  opinion  of 
the  Courts  of  Exchequer  (5  Exch.  752),  and  Queen's  Bench  (18  Q.  B.  474) ; 
but  contrary  to  the  opinion  of  Lord  Langdah  (11  Beav.  237),  that  the  tes- 
tator's leaseholds  in  Durham  passed  to  the  trustees  (WiUon  v.  Eden^  16 
Beav.  163). 

A  gift  of  real  estate  situate  at  a  particular  place  has  been  held  to  include 
leaseholds  (Moose  v.  White,  3  Ch.  D.  163 ;  Best  v.  SUmdeven,  1872,  W.  N. 
44  ;  Re  Davisoriy  Oreenwell  v.  Davison,  68  L.  T.  304). 

Where  a  testator  who  had  no  freeholds,  but  had  leaseholds  which  he 
believed  to  be  freeholds,  gave  his  real  estate  upon  trust  to  make  a  payment; 
the  leaseholds  were  charged  with  the  pajnment  (Gully  y.  Daifis,  lO^q.  662). 

It  would  seem  that  the  limitations  of  a  will  being  applicable  in  their 
entirety  to  freehold  land  only  is  not  by  itself  suflficient  to  show  a  contrary 
intention  within  the  section  (Trf7«oti  v.  Eden,  16  Beav.  153,  contra^  S.  C,  11 
Beav.  238).  But  the  circumstance  has  great  weight  when  combined  with 
other  indications  in  ttie  will  (FrescoU  v.  Barker,  9  Ch.  174,  in  which  case 
Wilson  V.  Eden  was  observed  upon  xmfavourably). 

Ageneralffift  27.  A  general  devise  of  the  real  estate  of  the  testator, or  of 
Stet^SvOT  the  real  estate  of  the  testator  in  any  place  or  in  the  occupation 
which  ihe       of  any  person  mentioned  in  his  will,  or  otherwise  deeoribed  in  a 
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Demise  of 
land. 

Beriseof 
real  estate. 


Contrary 
intention. 


Operation  of  General  Devise.  427 

general  manner,  shall  be  construed  to  include  any  real  estate,,  or  ^  ^^^^gS'  *^' 

any  real  estate  to  which  such  description  shall  extend  (as  the  _: \ — ! 

case  may  be),  which  he  may  have  power  to  appoint  in  any  testator  has 
manner  he  may  ^>^itiV  proper,  and  shall  operate  as  an  execution  t^^^l 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the  appointment, 
will ;  and  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a   contrary  intention  shall 
appear  by  the  will  (/). 

(/)  The  general  rule  governing  wills  prior  to  1838  has  been  thus  stated :  Role  as  to 
* '  It  is  clearly  settled  tibat  a  general  devise  or  bequest  will  not,  independently  wills  prior  to 
of  the  late  statute,  operate  as  an  execution  of  a  power;  but  it  is  also  settled  1838. 
that  where  a  testator  disposes  of  real  estate,  not  having  any  other  than 
what  is  subject  to  the  power,  he  is  in  such  case  to  be  taken  as  dealing  with 
that  estate ;  and  that  as  to  both  realty  and  personalty,  if  tbe  court  is  satis- 
fied by  the  manner  in  which  the  particular  property  is  referred  to,  that  the 
testator  intended  to  deal  with  that  property,  the  disposition  will  be  a  valid 
execution  of  the  power"  {Lake  v.  Currie,  2  D.  M.  &  G.  547 ;  see  Hawk. 
Wills,  22—26 ;  1  Jarm.  Wills,  676  et  seq, ;  Re  Comber,  14  W.  B.  172  ;  Re 
Bringloe,  26  L.  T.  58).    Where  a  married  woman  was  the  donee  of  the 
power,  the  rule  seems  to  be,  that  if  the  will  would  be  ineffectual  unless 
construed  as  an  execution  of  the  power,  that  construction  shall  prevail ; 
but  that  if  there  is  any  other  subject  upon  which  her  will  may  operate,  the 
power  will  not  be  executed  (1  Jarman,  678 ;  A,0.y,  Wilkinso7i,  2  Eq.  816). 

Under  the  new  law  it  is  necessary  to  show  a  contrary  intention  in  order  New  law. 
to  exclude  the  execution  of  the  power,  while  under  the  old  law  it  was 
necessary  to  show  the  intention  to  exercise  the  power  {Lake  v.  Currie,  2 
D.  M.  &  G.  548). 

This  section  is  confined  to  general  powers,  and  does  not  extend  to  What  powers 
a  special  or  limited  power  {Re  TVtUiani8y  Foulkes  v.  Williams^  42  Ch.  Div.  are  wiuun 
93).  Thus  a  power  to  appoint  by  will  amongst  children  in  such  maimer  ^^^  section, 
as  the  appointor  shall  think  proper,  is  not  within  this  section  of  the  act 
{Cloves  V.  Awdry,  12  Beav.  604;  Rimell  v.  Russell,  12  Ir.  Oh.  E.  N.  S. 
377).  Nor  is  a  power  given  by  a  testator  to  his  wife  to  appoint  by  will 
among  her  relations  or  friends  {Re  Caplin,  2  Dr.  &  Sm.  527).  Nor  is  a 
power  to  appoint  to  anyone  except  A.  {Re  Byrmiy  Williams  v.  Mitchdl,  1891, 
3  Ch.  474),  out  such  a  power  would  seem  to  be  within  the  section  after 
the  death  of  A.  {Th,)  A  power  to  appoint  by  deed  or  will  to  all  and  every 
**  person  or  persons,  child  or  children,"  was  within  this  section  {Cofield  v. 
Pollard,  5  W .  E.  774).  A  power  of  appointment  by  will  only  is  within 
this  section  {Re  Powell,  18  W.  E.  228).  A  general  bequest  does  not  under 
this  section  operate  as  an  execution  of  a  power  to  appoint ''  by  will  refer- 
ring to  the  power "  {Phillips  v.  Cayley,  43  Ch.  Div.  222 ;  overruling  Re 
Marsh,  Mason  v.  Thorns,  38  Ch.  D.  630 ;  see  Re  Phillips,  Robinson  v.  Burke, 
41  Ch.  D.  417;  Re  Tarrant,  1889,  W.N.  146;  Re  Davies, Davies  v.  Dayies, 

1892,  W.  N.  120)./^^  I    viv     1         tt^-u.<;    «^     ^^^     .    /v,/.  y      /    .;/,'      ^         A 

Special  powers  not  being  within  sect.  27,  it  is  liecessary  to  find  a  refer-  Special 
ence  either  to  the  power  or  the  property.  So  held  as  regards  personal  powers, 
estate  {Re  MaUingky,  2  J.  &  H.  426 ;  Rooke  v.  Rooke,  2  Dr.  &  Sm.  38). 
As  regards  real  estate,  it  was  held  before  this  act  that  where  the  testator 
had  no  real  estate  at  the  date  of  his  will,  a  general  devise  to  an  object  of 
the  special  power  would  exerciBe  the  power  {Standen  v.  Standen,  2  Ves. 
jun.  689 ;  see  Denn  v.  Rooke,  6  Bing.  478) ;  but  having  regard  to  sect.  24 
of  the  act  this  reason  no  longer  applies  {Re  Mills,  Mws  v.  Mills,  34 
Ch.  D.  186 ;  Re  Williams,  Foulkes  v.  Williams,  42  Oh.  Div.  93). 


428 


Amendment  of  the  Laws  respecting  WiUs. 


1  Tiet.  e.  96, 
s.  27. 

Powers  exer« 
oifledbrgene* 
ralresidiuuy 
beqnest; 

by  general 
peooniary 


Direoiioii  f or 
paTment  of 
deots. 


Appointmeiit 
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Beal  estate. 


Personal 
estate. 


Under  this  section  a  general  reddnary  bequest  will  operate  as  an  ap- 

g ointment  of  personal  estate  which  the  testator  has  power  to  appoint  as 
e  thinks  proper  {Re  Spooner,  2  Sim.  N.  8.  129 ;  Clifford  v.  Clifford,  9 
Hare,  675;  A,  G.  y,  Brackenhury,  1  H.  &  C.  782);  and  as  an  ezerdee  of 
a  power  to  appoint  sums  of  money  up  to  a  specified  amount  (/2e  Jone^ 
Greene  v.  Gordon,  34  Ch.  D.  63). 

General  pecuniary  legacies,  with  no  particular  fund  indicated  for  the 
payment,  are  beauests  of  personal  property  described  in  a  general  manner ; 
and  therefore,  where  the  proper  assets  of  the  testator  are  inadequate,  the 
will  must  be  held  to  include  personal  estate  subject  to  a  ^neral  jiower  of 
appointment,  so  far  as  is  necessary  to  satisfy  such  legacies  [Hawthorn  t. 
Shedden,  3  Sm.  &  GifP.  293 ;  He  Wilkinson,  4  Ch.  587).  So  a  power  of 
appointment  oyer  a  reversionary  fund  was  exercised  by  a  pecuniary  legacy 
in  the  will  of  a  married  woman  who  had  no  property  apart  from  the  power 
{Ludlam  t.  Ludlam,  63  L.  T.  330).  Where  a  testator  haying  such  a  power 
makes  a  will  directing  the  pa3^ent  of  his  debts  without  more,  and  ap- 

Sointin^  an  executor,  the  appointed  fund  is  liable  for  the  payment  of  ms 
cbts,  u  his  own  estate  is  insufficient  {Wilday  y.  Bamett,  6  £q.  193;  Be 
DavieSf  13  Eq.  166 J.  Wickens,  V.-C,  was  of  opinion  that  the  same  rule 
would  apply,  thougn  no  executor  were  appointed ;  but  that  an  appoint- 
ment of  an  executor  without  more  woula  not  make  the  fund  assets  {Be 
Daviee,  13  Eq.  166). 

A  general  power  of  appointment  oyer  real  estate  (which  was  represented 
by  stock  liable  to  re-inyestment)  was  held  not  to  be  exercised  by  a  bequest 
01  '*  all  moneys  that  I  die  possessed  of,**  there  being  a  tenant  for  life  who, 
after  the  deam  of  the  testator,  had  a  right  to  call  for  re-inyestment  (720 
Greaves,  23  Ch.  D.  313).  But  where  there  was  no  such  person,  the  power 
was  held  to  have  been  exercised  by  a  bequest  of  *'  the  residue  of  my  per- 
sonal estate,"  regard  beine  had  to  sect.  1  of  this  act  {Chandler  y.  Pocock, 
16  Ch.  Diy.  648).  In  the  last-mentioned  case  the  testatrix  had  procured 
the  stock  to  be  transferred  into  her  own  name  before  her  death. 

Where  the  appointee  predeceases  the  testator,  the  question  arises 
whether  the  property  appointed  passes  as  in  default  of  appointment  or 
devolyes  as  tne  property  of  the  appointor.  **The  question  is  one  of  in- 
tention, yiz.,  wnetiher  tie  donee  oi  the  power  meant  by  the  exercise  of  it 
to  take  the  property  dealt  with  out  of  tne  instrument  creating  the  power 
for  all  purposes,  or  only  for  the  limited  purpose  of  mving  effect  to  the  par- 
ticular disposition  expressed"  {Per  ChatterUm,  V.-C.,  Be  De  Ltm,  3  Ir.  L. 
Eep.  232 ;  adopted  Be  Pinede,  12  Ch.  D.  672 ;  WiUoughhy-Oshom  y.  Hcly^ 
oake,  22  Ch.  D.  240).  In  the  case  of  general  powers  of  appointment  oyer 
real  estate  where  the  donee  of  the  power  deyised  her  real  estate  to  trustees 
in  trust  for  A.,  who  predeceased  her,  it  was  held  there  was  a  resulting 
trust  for  the  heir  of  the  testatrix  {Be  Van  Hagan,  Sperling  y.  Boch/ort, 
16  Ch.  Diy.  18).  And  the  heir  was  also  held  to  take  in  the  case  of  a 
direct  appointment  to  A.  {WiUoughby-Osbom  y.  Holyoake,  22  Ch.  D.  238). 
In  the  case  of  general  powers  of  appointment  over  personal  estate  where 
the  will  of  the  donee  contained  a  direct  gift  of  residue  to  A.,  who  pre- 
deceased the  testator,  it  was  held  that  the  appointed  proper^  passed  to 
the  next  of  kin  of  the  appointor  {Be  Ickeringill,  Hinsley  y.  IckeringiU,  17 
Ch.  D.  151 ;  Be  Pinede,  12  Ch.  D.  667).  The  two  last  cases  were  decided 
on  the  construction  of  the  particular  wills.  In  an  earlier  case  the  property 
was  held  to  pass  as  in  default  of  appointment  {Be  Daviee,  13  Eq.  163}.^ 

Where  the  wiU  of  the  donee  of  the  power  contained  an  express  appoint- 
ment to  A.,  who  predeceased  him,  ana  also  a  residuary  gift,  it  was  held 
that  the  residuary  legatee  took  the  property  the  subject  of  the  power  {Be 
Spooner,  2  Sim.  ]S.  S.  129;  see  Gale  y.  Gale,  21  Beay.  349J. 

So  A.  haying  power  to  appoint  l,000i.  by  will,  and  which  in  default 
of  appointment  was  giyen  over  to  B.,  duly  appointed  it  to  C,  who  died  in 
the  testator's  lifetime :  A.  afterwards  made  a  codicil  giving  his  residue,  and 
the  dividends  due  at  his  death  on  the  1 ,000^.  to  his  wife :  it  was  held,  that 
the  1,000^  passed  to  tiie  wife  under  the  residuary  gift  {Bush  v.  Cotvan^ 
32  Beay.  228).    In  one  case  (see  the  terms  of  the  residuary  dause)  the 
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next  of  kin  ol  the  appointor  wezeheld  to  take  {WilkiMon  y.  Schneidery  9  1  Viot.  e.  26, 
Eq.  423).  *-^f' 

The  *•  oontrary  intention  "  referred  to  in  the  section  muBt  be  looked  for  QQ^f^g^j^ 
in  the  will  alone  {Boyea  v.  Cook,  14  Ch.  Div.  57).  The  rule  ifl  to  inquire  i^tentira. 
whether  there  is  anything  in  the  will  inconsistent  with  the  notion  that  the 
gift  is  meant  to  operate  as  an  execution  of  the  power  (Scriven  v.  Sandouy 
2  J.  &  H.  743).  And  for  the  purpose  of  ascertaining  uiis  oontrary  inten- 
tion, it  makes  no  difference  whether  the  settlement  creating  the  power  was 
made  by  tiie  testator  himself  or  by  a  stran^r  (Re  Clark,  Maddick  v. 
Mark9,  14  Gh.  Div.  422).  The  contrary  intention  has  been  found  in  tibie 
fact  that  the  bequest  is  of  personal  estate  '*  not  otherwise  effectually  dis- 
posed of  *'  [Mobs  y.  Barter,  2  Sm.  &  Q-.  458) ;  and  also  on  tiie  comparison 
of  the  words  of  two  successive  wills  {Pettinger  y.  Ambler,  1  Eq.  510) ;  and 
alfio  in  the  fact  that  the  will  referred  to  a  power  different  m>m  the  one 
possessed  by  tiie  testatrix  at  her  death  [Thompson  y.  Simpson,  44  L.  T. 
710).  It  has,  howeyer,  not  been  found  in  a  connrmatilon  of  the  settlement 
creating  the  power  {EuichiriA  y.  Oshom,  3  De  G.  &  J.  142 ;  Lake  y.  Currie, 
2'D.M.&0r.  536). 

Coupling  sections  24  and  27  together,  the  true  construction  of  this  statute  Effect  of 
is,  that  a  will  may  operate  as  an  execution  of  all  powers  yested  in  the  sections  24 
testator  immediately  oef ore  his  death  (Thomas  y.  Jories,  2  J.  &  H.  482).  and  27. 
Genocal  powers  haye  been  held  to  haye  oeen  executed  by  wills  dated  prior  General 
to  the  instrument  creating  the  power  (Patch  y.  Shore,  2  Dr.  &  Sm.  589  ;  powers  exe- 
Hodsdon  y.  Dancer,  16  W.  E.  1101),  even  where  the  power  has  been  created  cnted  by  wills 
by  the  testator  himself  subsequently  to  the  will  (Boyes  v.  Cook,  14  Ch.  Div.  of  prior  date. 
53  ;  Be  Hernando,  Hernando  v.  Sawtell,  27  Oh.  D.  284  ;  Airey  y.  Bower,  12 
App.  Cas.  263).    The  circumstances  under  which  a  testator  has  executed 
the  subsequent  instrament  cannot  be  looked  at  to  ascertain  a  contrary  in- 
tention (Boyes  v.  Cook,  sup,,  disapproving  of  Re  Ruding,  14  Eq.  266 ;  see 
Thompson  y.  Simpson,  44  L.  T.  710 ;  Airey  v.  Bower,  sup. ;  Re  Wells, 
Hardisty  y.  WeUs,  42  Ch.  D.  646).    Where  A.  be<iueathed  ner  residue  to 
such  persons  as  B.  should  by  deed  or  will  appoint,  and  in  default  over, 
and  B.  died  before  A.,  B.'s  will  did  not  operate  as  an  execution  of  the 
power  by  anticipation  (Jones  v.  Southall,  32  Beav.  31). 

It  is  doubtful  whether  sect.  24  applies  in  a  similar  manner  to  a  will  Special 
made  in  exercise  of  a  special  powerjfi2e  Wells,  Hardisty  y.  Wells,  42  Ch.  power. 
D.  657 ;  see  StUlman  y.  Weedon,  16  Sim.  26,  where  a  special  power  was 
executed  by  will  of  prior  date,  which  referred  to  the  property  which  was 
the  subject  of  the  power). 

A  general  power  ^yen  to  the  survivor  of  two  persons  may,  under  Powers  given 
sect.  24,  be  exercised  oy  the  will  of  the  ultimate  survivor  executed  during  to  survivor  of 
the  joint  lives  (Thomas  v.  Jones,  1  D.  J.  &  S.  63).    As  to  whether  a  special  several, 
power  can  be  so  exercised,  see  Sugd.  Powers,  124,  Hth  ed. ;  Cronin  y. 
Roche  (8  Ir.  Ch.  B.  103) ;  Cooper  v.  Martin  (3  Ch.  47) ;  Re  Blackburn  (1889, 
W.  N.  188).    Where  a  power  to  appoint  among  children  was,  in  default 
of  any  joint  appointment  by  the  husband  and  wife,  to  be  exercised  by  the 
survivor  **  after  the  decease  of  the  other  :  "  a  will  made  during  their  joint 
lives  by  the  one  who  survived  did  not  operate  as  an  execution  (Cave  v. 
Cave,  8  D.  M.  &  Qt,  131).)ft  /J< V  < M^^^^^^^  >•  ^^^0  >  *^  /3i. a  <  / A  <^ "- ~/  ^ ^  <^'^    "' 

Sect.  27  appHes  to  tiie  wills  of  married  women  (Bernard  y.  Minshvll, 
Johzis.  276 ;  see  the  note  to  sect.  8,  ante,  p.  405). 

With  regard  to  the  exercise  by  will  of  powers  of  revocation  and  new  Powers  of 
appointments  in  deeds,  a  general  devise  by  will  subsequent  in  date  to  the  revocation  in 
deed  reserving  the  power  does  noi  per  se  amount  by  virtue  of  this  section  deeds, 
to  an  exercise  of  such  power  (Re  Brace,  Welch  v.  Colt,  1891,  2  Ch.  671 ; 
Charles  y.  Burke,  AZ  Ch.  D.  223,  n.)    In  a  case  decided  apart  from  this 
section,  it  was  said  that  the  intention  to  revoke  must  be  ^own;  but  might 
either  appear  by  the  express  terms,  or  mi^ht  be  inferred  from  the  circum- 
stance that  the  will  would  otherwise  be  ineffectual  (Pimjret  y.  Perring,  5 
D.  M.  &  a.  775 ;  Palmer  v.  Newell,  20  Beav.  38). 

Pom/ret  v.  Perring  ( sup,),  was  the  case  of  a  special  power  of  appoint- 
ment, but  the  reasoning  applied  to  general  powers  (Re  Brace,  lYelch  y. 
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1  Tlot^o.  M,   CoU,  1891,  2  Cli.  677).    In  another  case  a  power  of  revocation  reserved 
'■  ^'        by  deed  was  not  exercised  by  a  will  dated  before  the  deed,  the  date 
amounting  to  a  contrary  intention  within  sect.  24  (Be  WeUs.  HardUiyy, 
Wells,  42  Ch.  D.  646). 
Berocatioii  of      In  the  case  of  appointments  by  will  a  general  clause  of  revocation  in  a 
tecitainentaiy    later  will  revokes  an  appointment  by  an  earlier  will,  unless  it  be  entirely 
appointments,  unreasonable  that  it  should  have  that  effect  {8otheran  v.  Dming,  20  Ch. 
Div.  99 ;  Harvey  v.  Harvey,  32  L.  T.  141 ;  Be  Eustace,  L.  B.  3  P.  &  M. 
183 ;  Be  Kingdon,  Wilkins  v.  Pryer,  32  Ch.  D.  6(H).    The  old  rule  as  to 
this  was  different  {Be  MerriU,  1  Sw.  &  Tr.  112 ;  Be  Joys,  4  Sw.  &  Tr.  214). 
A  testamentary  appointment  may  be  revoked  b^  a  subsequent  will  con- 
taining dispositions  inconsistent  with  the  earlier  will,  and  which  does 
not  refer  tnereto,  but  is  expressed  to  be  in  exercise  of  all  powers,  &c. 
(Be  Tenney,  45  L.  T.  78) ;  and  even  where  not  so  expressed  (Be  Oihbes, 
White  V.  Bandd/,  37  Ch.  D.  143). 

A  devise  28.  Where  any  real  estate  shall  be  devised  to  any  person 

mw^'of ^mi-  ^*^^^*  ^^J  words  of  limitation,  such  devise  shall  be  oonBtraed 
tation  shaU  be  ^  pcu98  the  fee  simple,  or  other  the  whole  estate  or  interest  which 
constraed  to  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
pass  the  fee.    luJess  a  contrary  intention  shall  appear  by  the  will  (g), 

{g)  In  wills  prior  to  1838,  a  devise  of  lands  to  a'  person  without  any 
words  of  limitation  confers  an  estate  for  life  only  (Hawk.  WiUs,  130). 
The  various  cases  in  which  such  indefinite  devises  are  enlarged  to  a  fee 
simple  are  considered  (2  Jarm.  Wills,  268 ;  Hawk.  Wills,  131 ;  and  see 
Llovd  V.  Jackson,  L.  E.  2  Q.  B.  269;  Bolton  v.  Bolton,  L.  R.  5  Ex.  145; 
Pick  well  V.  Spencer,  L.  E.  7  Ex.  105  ;•  Be  Harrison,  6  Ch.  408 ;  Lander  v. 
Elsmore,  27  L.  T.  603 ;  Re  De  la  Hunt  and  Fennington,  57  L.  T.  874  ; 
Yarrow  v.  Knightley,  8  Ch.  Div.  736).  The  mere  fsuct  of  a  devise,  other- 
wise conferring  an  estate  for  life  only,  being  to  several  persons  to  be 
divided  equally  among  them,  did  not  enlarge  tiie  interest  to  a  fee  {Oatenby 
V.  Morgan,  1  Q.  B.  D.  685).  • 

A  devise,  before  1838,  of  ** rents  and  profits'*  to  A.  without  words  of 
limitation  passes  an  estate  for  life :  such  a  devise,  since  1837,  passes  the 
fee  (Hawk.  Wills,  120 ;  Be  Martin,  Martin  v.  Martin,  1892,  W.  N.  120). 
And  a  devise  of  the  *'  income"  of  land  also  passes  the  fee  {Mannox  v. 
Qreener,  14  E^.  456). 

A.  being  seised  in  fee  of  freeholds,  by  his  will  dated  since  this  act, 
devised  them  to  B.  '^  to  be  kept  in  trust  for  C,  that  is,  B.  is  to  let  the 
premises,  and  give  the  rent  to  my  son  C.  for  his  support."  Held,  that  0. 
took  the  absolute  interest  {Malcolmson  v.  Malcolmson,  17  L.  T.  0.  S.  44). 
A  testator,  by  his  will  dated  in  December,  1838,  gave  to  his  niece  the 
house  she  lived  in,  and  grass  for  a  cow  in  Qill  Field.  Held,  that  she  took 
an  estate  in  fee  simple  in  the  house,  and  the  right  of  pasture  of  a  cow 
durineher pleasure {Beay  v.  Bawlinson,  29 Beav.  88;  conf .  Pym v.  Harrison, 
32  L.  T.  817,  a  case  under  the  old  law). 

A  testator  devised  his  real  estate  to  a  devisee  in  fee  charged  with  certain 
annuities  or  annual  rent-charges  to  two  annuitants;  it  was  held,  on  a 
special  case,  that  the  annuitants  took  the  annuities  for  life ;  and  that  this 
section  of  the  act  only  applies  to  estates  vested  in  or  in  the  power  of  the 
testator,  and  not  to  estates  or  interests  created  de  novo  by  his  v^iU  {NichoUs 
V.  Hawkes,  10  Hare,  342).  As  to  the  question  whether  an  annuity  given 
by  will  is  perpetual  or  for  life  only,  see  Hawk.  Wills,  125 ;  Theobald,  366. 

Lord  St,  Leonards  considered  that  cases  where,  after  the  devise  i^thout 
any  words  of  limitation,  there  are  gifts  over  also  without  words  of  limita- 
tion, were  not  within  the  purview  of  the  act,  and  that  it  would  be  dangerous 
to  extend  it  to  them  (E.  P.  Stat.  382V 

Where  the  particular  devise  is  without  words  of  limitation,  a  **  contrary 
intention  "  that  the  fee  shaU  not  pass  does  not  appear  from  the  fact  that  in 
ether  parts  of  the  wiU  words  of  inheritance  have  been  tised  ( Wisden  v. 
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WUdm^  2  Sm.  &  Giff.  396) ;  nor  from  the  fact  of  a  power  of  appointment  1  Tiot.  e.  96, 
in  fayour  of  children  and  a  hnsband  being  given  to  a  married  woman  in  a         ■.26. 
devise  in  her  &vour  of  copyholds  to  be  her  separate  property  {Brook  v,  ' 

Brook,  3  Sm.  &  Qt.  280).  So,  the  fact  that,  in  a  devise  to  two  persons,  power 
was  given  to  the  devisees  to  sell  their  property  for  their  Hf e,  followed  by  a 
direction  that  the  survivor  of  the  devisees  should  take  the  property  given 
to  the  other,  was  no  indication  that  such  survivor  should  take  a  life  interest 
only  {Chdlew  v.  Martin,  21  W.  B.  671). 

A  contrary  intention,  however,  was  collected  from  the  circumstance, 
that  by  the  same  will  an  estate  was  subsequently  given  which  could  not 
oome  into  existence  unless  the  first  devise  was  construed  to  be  a  Hf  e  estate 
(Oravenor  v.  WcUkirUy  L.  B.  6  C.  P.  500).  And  where  a  testator  devised 
freeholds  to  seversd  as  joint  tenants  and  to  the  survivor  of  them,  his  heirs 
and  asmgns,  the  latter  words  indicated  a  contrary  intention  within  the 
section,  so  that  the  devisees  took  as  joint  tenants  for  life  with  a  contingent 
remainder  in  fee  to  the  survivor  {Quarm  v«  Quarm,  1892,  1  Q.  B.  184). 

29.  In  any  deviBO  or  bequest  of  real  or  personal  estate  the  The  woids 
words  "die  without  issue,"  or  "die  without  leaving  issue,"  or  "die without 
"  have  no  issue,"  or  any  other  words  which  may  import  either  ^e  wiSout 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the  leaving 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  fa^e^"  ghall 

.         ,.  J  o  •^  ^  •  •      11      fp  !•  0© constraecl 

construed  to  mean  a  want  or  lailure  of  issue  m  the  lifetime  or  to  mean  die 
at  the  time  of  the  death  of  such  person,  and  not  an  indefinite  without  issne 
failure  of  his  issue,  unless  a  contrary  intenticm  shall  appear  by  j^^**  *^® 
the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift,  being,  without  any  implication  arising  from . 
such  words,  a  lunitation  of  an  estate  tail  te  such  person  or  issue, 
or  otherwise :  provided,  that  this  act  shall  not  extend  te  cases 
where  such  words  as  aforesaid  import  if  no  issue  described  in 
a  preceding  gift  shall  be  bom,  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue  (/^). 

(A)  In  wills  prior  to  1838,  the  words  ''die  without  issue"  and  "die  Old  roles  of 
without  having  issue,"  in  gifts  both  of  real  and  personal  estate,  are  oonfitraction 
construed  to  mean  the  death  of  the  person  spoken  of  and  failure  of  his  as  to  wills 
issue  at  the  tune  of  his  death  or  at  any  time  afterwards ;   unless  the  V^<^^  ^  l^^S. 
context  shows  the  meaning  to  be  confined  to  a  failure  of  issue  at  the  time 
of  hiB  deatii.    The  words  "  die  without  leaving  issue"  in  devises  of  resd 
estate  axe  construed  m  the  same  way  as  the  words  **  die«wi1^out  issue ; " 
but  in  bequests  of  personalty  they  import  a  failure  of  issue  at  the  death  of 
theperson  spoken  of  (Hawk.  Wills,  205,  213). 

The  various  cases  in  which  the  words  "die  without  issue,"  &c.,  occurring 
in  old  wills  are  restrained  by  the  context  to  mean  a  failure  of  issue  at  the 
death  of  the  person  are  considered  in  Hawk.  Wills,  207 ;  2  Jarm.  Wills, 
509  et  seq, ;  Tneobald,  500  et  seq.  As  to  the  effect  of  similar  limitations 
occurring  in  a  deed,  see  Morgan  v.  Morgan  (10  Eq.  99) :  Olivant  v.  Wright 
(9  Oh.  D.  646). 

It  was  said,  that  the  object  of  this  section  is  to  redress  the  inconvenience  Oases  midor 
which  had  arisen  from  the  words '  *  dyin^  without  issue,"  and  other  similar  new  kw. 
words  having  acquired  a  legal  meaning  different  from  the  popular  meaning 
{Oreenway  v.  Qreenway,  1  Giff.  138).  In  the  case  of  wills  since  1837, 
words  importing  failure  of  issue  have  been  held  to  mean  failure  of  issue 
at  the  death  {Re  Mid  Kmt  Co.,  11  W.  E.  417 ;  Jarman  v.  Vye,  2  Eq.  784 ; 
Dowling  v.  Dowling,  1  Oh.  612 ;  see  226  AUm,  3  Drew.  382,  and  Upton  v. 
Sardmany  9  Eq.  157  (dying  without  male  issue)). 
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importinff 
f ailiire  of 
iasoe. 


1  ^et.  0.  96y       The  aeotioii  does  not  touch  the  cmeetioii  whether  any  particular  lorm 
8.  88.         of  words  shall  import  want  or  failure  of  issue  during  the  life  of  the 

person  spoken  of,  or  a  want  or  failure  of  issue  at  the  time  of  his  death ; 

the  only  oonstruction  excluded  by  the  section  being  an  indefinite  £sdlure 
of  issue.  In  some  cases,  to  which  this  section  has  no  application,  gifts 
oyer  upon  death  without  leaving  issue  haye  been  read  as  gifts  oyer  upon, 
death  without  haying  had  issue  (Trehamt  y.  Laytofiy  L.  B.  10  Q.  B.  4^9; 
see  Be  Ball,  Slattery  y.  Ball,  40  Ch.  Diy.  11 V 

As  this  section  is  expressly  confined  to  tne  word  "  issue,*'  it  makes  no 
change  in  the  meaning  of  the  expression  '*  die  without  heirs  of  the  body  *' 
{Be  Sallery,  11  Ir.  Ch.  B.  236;  DawB<mY.  Small,  9  Gh.  651;  Harris  y, 
I)avi»,  1  doll.  416,  and  the  remarks  on  that  case,  2  Jarm.  533 ;  see  contra, 
Dodda  y.  Dodds,10  Ir.  Ch.  R.  476).  Where  a  testator,  by  his  will  dated  in 
1840,  deyised  real  estate  to  his  daughter  **  and  her  lawful  heirs,*'  **  but  in 
case  she  should  not  happen  to  haye  any  child,"  then  to  his  nephew  and  his 
heirs,  it  was  held,  that  the  daughter  took  a  fee  simple  with  an  executory 
devise  oyer  to  the  nephew  {Mathews  y.  Oardiiier,  17  Beay.  254). 

This  section  of  the  act  has  no  application  to  cases  in  which  the  words 
*'  dying  without  issue"  are  combined  with  other  words,  such  as  ''  dying 
under  twenty-one  " ;  which  additional  words,  upon  the  authority  of  de- 
cided cases,  modify  their  meaning  {Morris  y.  Morris,  17  Beay.  198). 

It  was  doubted  whether  the  words  '*  unless  a  contrary  intention  shall 
appear  by  the  wiU  by  reason  of  such  person  haying  a  prior  estate  tail " 
applied  to  a  gift  of  personalty,  or  are  to  be  confined  to  a  gift  of  real  estate 
in  which  alone,  -properly  speaking,  there  can  be  an  estate  tail  {Oreenway 
y.  Oreenway,  2  D.  F.  &  J.  137).  The  words  had  been  previously  applied 
to  a  gift  of  personalty  {Oreen  v.  Green,  3  De  G.  &  Sm.  480 ;  see  also  Green 
y.  Giles,  5  ir.  Ch.  25 ;  Be  (TBeirne,  IJ.  &  Lat.  352). 
Filial  proviso.  The  operation  of  the  section  is  limited  by  the  final  proviso.  The  cases 
in  which  words  importing  a  failure  of  issue  refer  to  the  objects  of  a  pre* 
ceding  gift  are  discussed  2  Jarm.  Wills,  447  et  seq, ;  Theobald,  495. 


Contrary 
intention. 


No  devise  to 
tmstees  or 
exeoators, 
ezoept  for  a 
term  or  a  pre- 
sentation to  a 
chnroh,  ahall 
pass  a  chattel 
mtereet. 


Tmstees 
under  an  un- 
limited deviee, 
where  the 
trust  may  en- 
dure beyond 
the  life  of  a 

Seraon  bene- 
oially  en- 
titled for  life, 
to  take  the 
fee. 


30.  Where  any  real  estate  (other  than  or  not  being  a  pre- 
sentation to  a  church)  shall  be  devised  to  any  trustee  or  exe- 
cutor, such  devise  shall  be  oonstrued  to  pass  the  fee  simple  or 
other  the  vrhole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term 
of  years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication  (t). 

(f)  See  note  to  sect.  31. 

31.  Where  any  real  estate  shall  be  devised  to  a  trustee,  with- 
out any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  per- 
son for  Uf e,  or  such  beneficial  interest  shall  be  given  to  any 

Eerson  for  life,  but  the  purposes  of  the  trust  may  continue 
eyond  the  life  of  such  person,  such  devise  shall  be  constraed  to 
vest  in  such  trustee  the  fee  simple,  or  other  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  and  not  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied  {k). 

{k)  In  wills  prior  to  1838,  where  a  testator  devised  lands  to  his  executors 
for  payment  of  his  debts,  or  until  his  debts  were  paid,  the  executors  only 
took  an  estate  for  so  many  years  as  were  necessary  to  raise  the  sum  re- 
quired (Co.  litt.  42  a ;  8  "Eep.  96  a ;  IP.  Wms.  509).    It  was  the  same 
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where  an  estate  was  devised  till  such  tiine  as  a  particular  sum  should  be  1  Yiot.  o.  26, 
raised  out  of  the  rents  and  profits  (CordelTs  com,  Gro.  £liz.  316 ;  1  P.  Wms.         i.  81. 
118 ;  Co.  litt.  45  b ;  Com.  Dig.  Biens  (A.  1).  .  

According  to  the  old  law,  trustees  under  a  deyide  to  them  and  their 
heirs  primd  fade  took  a  fee ;  and  that  estate  could  not  be  cut  down  unless 
it  could  be  pointed  out  on  the  face  of  the  will  what  less  estate  they  took 
{Collier  v.  WdUerSy  17  Eq.  261,  263 ;  see  also  Baker  y.  White,  20  Eq.  174). 
The  cases  are  collected  Ijieobald,  324. 

In  wills  since  1837  the  result  of  the  present  act  '*  is,  that  trustees  whose 
estate  is  not  expressly  defined  by  the  will  must,  in  every  case,  arid  what- 
ever he  the  nature  of  the  duty  imposed  on  them,  take  either  an  estate  for  life 
or  an  estate  in  fee"  (2  Jarman,  321^. 

In  wills  since  1837  trustees  have  oeen  held  to  take  an  estate  in  fee  from 
haying  a  power  of  leasing  {Re  Eddel,  11  Eq.  559),  and  a  power  of  main- 
tenance {Berry  v.  Berry y  7  Ch.  D.  657),  and  from  being  directed  to  pay 
debts  {Ma/rshall  y.  Qingell,  21  Ch.  D.  790). 

32.  Where  any  person  to  whom  any  real  estate  shall  be  de-  Deviaes  of 
vised  for  an  estate  tail  or  an  estate  in  quasi  entaU  shall  die  in  ^JjJ^  ^^ 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inherit-  lapse, 
able  nnder  such  entail,  and  any  suoh  issue  shall  be  living  at  the 

time  of  the  death  of  the  testator,  suoh  devise  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  snail  appear  by  the  will. 

33.  Where  any  person  being  a  child  or  other  issue  of  the  Gifts  to  clul- 
testator  to  whom  any  real  or  personal  estate  shall  be  devised  or  ^'^  or  other 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  leave  issue 
before  the  death  of  such  person  shall  die  in  the  lifetime  of  the  living  at  the 
testator  leaving  issue,  and  any  such  issue  of  such  person  shall  ^^^^^ 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or  not  lapse, 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 

such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  v/ill  (/). 

{I)  As  to  the  doctrine  of  lapse,  see  1  Jarman,  338,  4th  ed. ;  Elliot  y. 
Davenporty  Tudor,  L.  C.  Cony. 

The  words  "  shall  die"  in  this  section  refer  to  the  period  at  which  the  Date  of  death 
act  came  into  operation.    Thus  lapse  was  prevented  by  this  section  where  of  devisee  or 
the  devisee  or  legatee  died  before  the  date  of  Ihe  will,  but  after  the  act  legatee, 
came  into  operation  {Winter  y.  Winter y  5  Hare,  306;  Mower y.  Orty  7  Hare, 
473 ;   Wisden  v.  Wisden,  2  Sm.  &  G.  396 ;  and  see  Loxley  v.  Heaihy  27 
Beav.  535^ ;  $ecuSy  where  he  died  before  the  act  came  into  operation  {Wild 
V.  Reynolasy  5  Not.  Cas.  1 ;  Barhworth  v.  Youngy  4  Drew.  21). 

This  section  was  held  to  extend  to  a  case  where  the  issue  of  the  legatee, 
who  was  alive  at  the  date  of  the  will,  was  not  the  same  issue  as  was  in 
existence  when  the  legatee  died  {Re  Parker y  1  Sw.  &  Tr.  523;  but  see 
Sugd.  B.  P.  Stat.  393). 

This  section  does  not  substitute  for  the  predeceased  devisee  or  legatee  Subject  of  the 
the  issue  whose  existence  is  the  event  or  condition  which  excludes  the  gift  becomes 
lapse,  but  renders  the  subject  of  the  gift  the  absolute  property  of  the  pre-  ^e  absolute 
deceaised  devisee  or  legatee,  and  therefore  disposable  by  his  will,  notwith-  P^l^^^^  ^^ 
standing  his  death  in  the  lifetime  of  the  testator  {Johnson  v.  Johnson;  3  ^^  prede- 
Hare,  167;  Re  Mason,  34  Beav.  494;  Pickersgill  v.  Rodger,  5  Ch.  D.  163).  °^  ^"^ 
Probate  duty  was  held  to  be  payable  in  the  same  manner  as  if  the  legatee  ^'  ^^fi^^^* 
had  survived  Ihe  testator  {Ferry  v.  Regina,  L.  E.  4  Exch.  28). 

The  fictitious  survivorship  created  by  ttus  section  will  not  be  extended 
beyond  the  limits  necessary  to  carry  out  the  purpose  of  the  act.    lliere- 
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1  Viet.  e.  86,   fore,  where  a  married  woman  in  whose  settlement  there  was  a  oorenant  to 
I.  3d.         settle  property  cominff  to  her  dining  the  coyerture,  and  to  whom  a  legacy 

was  left  by  her  fathers  will,  predeceased  him,  but  by  reason  of  her  haying 

issue,  the  legacy  did  not  lapse ;  the  l^gucy  was  not  within  the  coyenant 
{Pearce  y.  Qrahamy  32  L.  J.  Ch.  359).  Wnere,  howeyer,  after  a  bequest 
to  a  daughter,  a  testator  directed  that  ''in  case  she  suryiyed  him  the 
legacy  should  be  subject  to  the  trusts  of  the  daughter's  settlement;  and 
the  aaughter  predeceased  the  testator,  leaying  issue;  the  legacy  was 
ordered  to  be  paid  to  the  settlement  trustees  {Re  Hone,  22  Ch.  D.  663). 

The  gift  is  to  take  effect  as  if  the  beneficiary  had  died  immediately  after 
the  testator.  Accordingly  where  a  married  woman  to  whom  a  legacy  was 
left  by  her  father's  will  died  in  his  lifetime  leaying  her  husband  suryiyins, 
who  also  died  before  the  father,  administration  to  the  married  womairs 
estate  was  wanted  as  if  she  had  died  immediately  after  her  father  {Be 
Councilly  L.  K.  2  P.  &  M.  314).  And  where  a  married  woman  to  whom 
freeholds  were  deyised  in  fee  by  her  father's  will,  died  in  his  lifetime 
leaying  her  husband  suryiying,  and  also  issue  of  her  marriage,  the  hus- 
band was  held  entitled  to  an  estate  by  the  curtesy  {E<igtr  y.  FumivaU^  17 
Ch.  D.  118).  A  child  who  was  held  to  take  under  this  section  haying 
deyised  to  his  father,  the  deyise  lapsed  {Re  HensltTy  Jones  y.  Render^  19 
Ch.  D.  612). 

This  section  renders  it  necessary  for  a  testator  intending  that  a  legacy 
giyen  to  one  child  shall  go  oyer  to  another  in  the  eyent  of  the  deaui  of 
the  first  legatee,  to  express  that  meaning  by  his  will  {Re  More ,  10  Hare, 
178).    Where  a  testator  gaye  a  legacy  to  his  daughter,  with  a  ^ift  oyer, 
in  the  eyent  of  her  dyiag  unmarried,  to  such  of  his  other  children  as 
she  should  appoint,  and  in  default  of  appointment  to  his  other  children 
equally,  and  the  daughter  died  in  the  testator's  lifetime,  unmarried,  and 
without  hayiQg  exercised  the  power  of  appointment :  it  was  held,  that  the 
legacy  had  not  lapsed,  and  that  one  of  the  other  children  was  entitled  to  a 
share  {Kelhtt  y.  KeJldt,  I.  R.  5  Eq.  298). 
Section  does         The  section  applies  whereyer  the  words  of  the  will  amount  to  a  gift  to 
not  apply  to     children  as  jterwnm  deeiynatce  {Statufield  y.  Stansfieldy  15  Ch.  D.  84).     As 
gifts  to  a  to  the  application  of  the  section  to  a  gift  to  '*  my  suryiying  children,'*  see 

class.  FuUford  y.  Fullford  (16  Beay.  565).    The  intention  of  the  legislature  was 

to  proyide  against  lapse  merely,  and  not  to  alter  the  construction  to  be 
put  on  any  will.  On  arriying  at  the  conclusion  that  there  would  haye 
been  a  lapse,  then  the  statute  appHes,  not  otherwise.  This  section  does 
not  apply  to  the  case  of  a  gift  to  a  class,  for  according  to  the  rule  before 
the  act,  under  a  gift  to  chSdren  as  a  class,  the  share  to  which  a  suryiying 
child  would  haye  been  entitled  did  not  lapse  in  consequence  of  his  death 
in  the  testator's  lifetime  {Olney  y.  Boies,  3  Drew.  323 ;  Browne  y.  Hammond, 
Johns.  215 ;  Re  Jackson,  Skiers  y.  Ashworth,  25  Ch.  D.  164). 
Gifts  in  exer-  This  section  applies  to  a  testamentary  appointment  made  under  a 
else  of  powers,  general  power  {Eccles  y.  Cheyne,  2  K.  &  J.  676),  but  not  under  a  special 
power  {Grtjffiths  y.  Oale,  12  Sim.  354;  Freeland  y.  Pearson,  3  £q.  663; 
Holyland  y.  Lexvin,  26  Ch.  Div.  266). 

Act  not  to  84.  This  act  shall  not  extend  to  any  will  made  before  the 

wiiib°made  ^*  ^^7  ^^  January,  one  thousand  eight  hundred  and  thirty- 
before  1838,  eight,  and  every  will  re-executed  or  republished,  or  revived 
nor  to  estetes  by  any  oodicil,  shall  for  the  purposes  of  this  act  be  deemed  to 
of  persons*^**  have  been  made  at  the  time  at  wbioh  the  same  shall  be  so  re- 
who  die  executed,  republished,  or  revived ;  and  this  aot  shall  not  extend 

before  1838.     ^q  ^ny  estate  pur  autre  vie  of  any  person  who  shall  die  before 

the  first  day  of  January,  one  thousand  eight  hundred  and 

thirty-eight  (m). 

Beyocation  of  {m)  The  provisions  of  the  statute  as  to  the  operation  of  a  will  and  of 

wills  prior  to  the  gifts  in  it  do  not  apply  to  wills  prior  to  1838  (Lanqford  v.  LitUe,  2  J. 

1838  by  acts  &  Lat.  633 ;  see  Randfield  y.  Randfield,  9  W.  E.  1) ;  but  with  respect  to 
sinoe  1837. 
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the  lerooatioii  of  wills  prior  to  1838,  acts  of  reyooation  done  eabeecmently  1  Viot.  e.  96, 
to  1837  most  be  conadered  with  relerenoe  to  the  statute  {ffobba  v.  Knight,         *•  ^' 
1  Ourt.  768 ;  Benmm  v.  Beruan,  L.  B,  2  P.  &  M.  172J.  

Fonnerly  wills  of  personalty  might  be  republisned  by  parol  acts  or  Republioa- 
dedarations  of  tiie  testator ;  and  republication  made  a  wiU  speak  from  tion. 
the  date  at  whidi  it  was  republished  (1  Wms.  Exors.  209,  220,  8th  ed.) 
But  sinoe  this  statute  nothing  short  of  a  re-execution  of  a  will  itself ,  or 
the  formal  execution  under  the  act  of  some  doctiment  which  directly  or 
impliedly  affirms  it,  can  confer  new  or  further  testamentary  validity  upon 
it  beyond  that  which  it  derived  from  its  original  execution  {Noble  v.  Phelps, 
L.  B.  2  P.  &  M.  282 ;  and  see  Bol/e  v.  Ferry,  3  D.  J.  &  S.  481). 

Under  this  section  the  effect  of  the  re-execution  of  the  will  by  the  'W'iii  jq. 
codicil  is  the  same  as  if  the  testator  had  at  the  date  of  the  codicil  made  a  exeonted  by 
will  in  the  words  of  the  will  so  re-executed  ( Winter  v.  Winter,  6  Hare,  codicil. 
306;  Anderson  v.  Anderson,  13  Eq.  381).    A  codicil  made  after  the  act  to 
a  will  made  before  the  act  was  held  to  have  the  effect  of  bringing  a  bequest 
in  the  will  to  a  deceased  daughter  under  the  33rd  section  of  this  act 
(Skinner  v.  Ogle,  1  Bob.  363) ;  and  in  another  case  to  bring  within  the 
operation  of  uie  will  lands  acquired  subsequently  to  the  date  of  the  codicil 
{jyangdcUe  y.  Briggs,  3  Sm.  &  G.  246).    The  confirmation,  however,  of  a 
will  oy  codicil  does  not  revive  a  legacy  adeemed  in  the  interval  between 
the  will  and  the  codicil  iMoniagu>e  v.  Montague,  15  Beav.  565 :  see  Sidney      v/    /'      »  /        i     .' 
Y.  Sidney,  n  :Eq.  65).    \  .  ^: -^  '  ■  "^  1  y    ^^ 

Words  of  oonnrmation  in  a  codicil  were  held  to  amount  to  a  repubhoa-  </^  ^^  •  "/^  /  /  a'  /*'  ^^ 
tion  of  the  will  as  of  the  date  of  the  codicil  (Be  Champion,  Dudley  y.  ^ 
Champion y  1892,  W.  N.  12d).X  A  subsequent  testamentary  instrument 
which  did  not  refer  to  a  will  did  not  amount  to  republication  {Be  Smith, 
Bilke  V.  Baper,  45  Gh.  D.  632).  A  codicil  which  refers  to  a  will  of  a  parti- 
cular date,  and  does  not  refer  to  a  subsequent  codicil,  does  not  operate  as4 
republication  of  that  subsequent  codicil  {Burton  v.  Newhery,  1  Gh.  D.  234). 

35.  This  aot  shall  not  extend  to  Scotland  in).  Act  not  to 

extend  to 

in)  As  to  the  adoption  of  this  act  in  the  colonies,  see  4  Davidson,  Oony.  Scotland. 
I,  n;  Hayes  &  Jarm.  WiUs,  59,  7tii  ed. 


THE  WILLS  AOT  AMENDMENT  AOT,  1852. 

15  &  16  VlCTOEUE,  CAP.  24. 

An  Act  for  the  Amendment  of  an  Act  passed  in  the  First 
Tear  of  the  Reign  of  Her  Majesty  Queen  Victoria^ 
intituled  ^'  An  Act  for  the  Amendment  of  the  Laws 
with  respect  to  WilU:^  [17th  June,  1852.] 

Whereas  the  laws  with  respect  to  the  execution  of  wills  require    16  ft  16  Yiet. 
further  amendment :  be  it  therefore  enacted  as  follows :  ^'  ^  **  ^* 

1.  Where  by  an  aot  passed  in  the  first  year  of  the  reign  of  i  viot.  o.  26. 
her  Majesty  Queen  Victoria,  intituled  "An  Act  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills,"  it  is  enacted,  that  no 
will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
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**  *J^^*-  and  by  his  direction  (a) :  every  will  shall,  so  far  only  as  regards 
^'  ^  '•        the  position  of  the  signature  of  the  testator,  or  of  the  person 
When  signa-    signing  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the 
tore  to  a  wiU  ggj^j  enactment,  as  explained  by  this  act,  if  the  signature  shall 
deemed  valid.  ^  ^  placed  at  or  after,  or  following,  or  under,  or  beside  or 
opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  effect  by  such 
his  signature  to  the  writing  signed  as  his  will  (6),  and  that  no 
such  will  shall  be  affected  by  the  droumstanoe  that  the  signature 
shall  not  follow  or  be  immediately  after  the  foot  or  end  of  the 
will,  or  by  the  circumstance  that  a  blank  space  shall  intervene 
between  the  concluding  word  of  the  will  and  the  signature  (r), 
or  by  the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  testimonium  clause  or  of  the  clause  of  attesta- 
tion {d)j  or  shall  follow  or  be  after  or  under  the  clause  of  attes- 
tation, either  with  or  without  a  blank  space  intervening,  or  shall 
*  y       .  follow  or  be  after,  or  imder,  or  beside  the  names  or  one  of  the 

^i.  HI  tu<  (  tc ' ,        names  of  the  subscribing  witnesses  (a),  or  by  the  circumstance 
^  MX.    ^  ' ;  that  the  signature  shall  be  on  a  side  or  page  or  other  portion  of 

'  '  the  paper  or  papers  containing  the  will  whereon  no  clause  or 

paragraph  or  disposing  part  of  the  will  shall  be  written  above 
the  signature,  or  oy  the  circumstance  that  there  shall  appear  to 
be  sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or 
pa^e  or  other  portion  of  the  same  paper  on  which  the  will  is 
written  to  contain  the  signature ;  and  the  enumeration  of  the 
above  circumstances  shall  not  restirict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  act  or  this  act  shall 
be  operative  to  give  effect  to  anv  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to  any 
disposition  or  direction  inserted  after  the  signature  shall  be 
made(/). 

(a)  1  Vict.  0.  26,  b.  9,  ant€y  p.  407 ;  where  see  note. 

Signature  A  will  was  held  to  be  duly  executed  where  the  signatures  of  the 

placed  on  testator  and  the  attesting  witnesses  were  written  on  a  separate  piece  of 

paper  wafered  paper,  whid^  had  been  previously  waf ered  to  the  foot  of  the  will  (Cook  t. 
^  ^i"-  Lambert,  11  W.  R.  401 ;  Re  Hora/ord,  L.  E.  3  P.  &  M.  211).    But  there 

must  be  eyidence  that  the  paper  was  so  attached  at  the  time  of  signature 

{Re  West,  12  W.  R.  89). 

(b)  Where  the  signature  was  at  the  end  of  a  notajrial  minute,  which  im- 
mediately followed  the  will,  it  was  held,  that  such  a  signature  was  a 
compliance  with  this  statute  {Page  v.  Donovan,  3  Jur.  N.  8.  220).  Signa- 
turesplaced  beside  or  opposite  to  the  end  of  the  will  have  been  held  good 
[Re  Wright,  4  Sw.  &  Tr.  35 ;  ife  Jmes,  13  W.  E.  414 ;  Re  Williams,  L.  B. 
1  P.  &  M.  4 ;  Re  Coombs,  ib,  302 ;  Re  Stokea,  31  L.  T.  652). 

Where  a  testator  signed  the  first  five  sheets  of  a  will,  but  omitted  to 
sign  the  sixth,  which  was  the  last,  and  the  attesting  witnesses  signed  all 
six  sheets,  no  part  of  tiie  will  was  admitted  to  probate  {Sweetland  v. 
Sweetland,  13  W.  E.  604 ;  Re  Dilkes,  L.  E.  3  P.  &  M.  164).  So  where 
the  testator's  mark  was  placed  in  the  middle  of  the  writing  {Margary  y. 
Robineon,  12  P.  D.  8). 
Blanks.  (c)  Wills  have  been  held  duly  executed  where  blank  spaces  were  left 

after  the  concluding  words  {HtmiY.  Hunt,  L.  E.  1  P.  &  M.  209;  Re  Archer, 
L.  E.  2  P.  &  M.  252). 
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(d)  A.  wrote  his  will,  oonduding  with  an  attestation  clause,  in  which   10  4  16  Yiet. 
his  name  appearecL    He  afterwards  called  in  two  witnesses,  told  them  the      o.  94,  §.  1. 
pax>er  was  his  will,  read  the  latter  portion  of  it  to  them,  including  the  r:      7      ; 
attestation,  and  requested  that  they  would  sign  their  names,  which  they  ^JPt^™  "* 
did ;  the  execution  was  vaHd  {Re  Walker,  2  Sw.  &  Tr.  354;  see  Smith  v.  ^^^'^ 
Smith,  L.  E.  1  P.  &  M.  143 ;  Re  Cawwre,  ih,  653 ;  Re  Harris,  23  W.  E.  '^'^• 

734 ;  Be  Peam,  1  P.  D.  70). 

(e)  Probate  was  granted  m  a  case  in  which  the  signature  of  the  testator 
occurred  beneath  that  of  the  witnesses  {Re  Jones,  1877,  W.  N.  10). 

(/)  Words  written  underneath  and  following  the  signature  of  the  testator  Words  f oUow- 
have  been  included  in  the  probate  {Re  Brompton,  33  L.  J.  Prob.  153 ;  ^  ing  aignatnze, 
Woodley,  ih.  154 ;  Re  Powell,  13  W.  E.  696 ;  Re  Ainswwih,  L.  E.  2  P.  & 
M.  151 ;  Re  Birt,  ih,  214],  but  a  clause  written  underneath  the  signature, 
although  before  execution,  has  been  excluded  {Re  Oreator,  2  Jur.  N.  S. 
1172 ;  Re  Dallow,  L.  E.  1  P.  &  M.  189 ;  Re  Dearie,  39  L.  T.  93).     As  also  inserted  after 
a  clause  added  by  testator  after  signing  his  name  {Re  Arthur,  L.  E.  2  P.  signing. 
&  M.  273).    In  one  case  the  first  side  of  a  sheet  of  paper,  where  the 
signature  occurred,  was  held  to  be  the  last  side  {Re  Wotton,  L.  E.  3  P.  & 
M.  159). 

2.  The  proYifiions  of  this  act  shall  extend  and  be  applied  to  Act  to  extend 
every  will  already  made,  where  administration  or  probate  has  ^^S?^^^ 
not  already  been  granted  or  ordered  by  a  court  of  competent  joade,        ^ 
jurisdiction  in  consequence  of  the  defectiYe  execution  01  such 

will,  or  where  the  property,  not  being  within  the  jurisdiction  of 
the  ecclesiastical  courts,  has  not  been  possessed  or  enjoyed  by 
some  person  or  persons  claiming  to  be  entitled  thereto  m  con- 
sequence of  the  defective  execution  of  such  will,  or  the  right 
thereto  shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a  court 
of  competent  jurisdiction,  in  consequence  of  the  defective  execu- 
tion of  such  will. 

3.  The  word  *^  will "  shall  iu  the  construction  of  this  act  be  Inteipretation 
interpreted  in  like  manner  as  the  same  is  directed  to  be  inter-  ^  ''will." 
preted  under  the  provisions,  in  this  behalf  contained  in  the 

said  act  of  the  first  year  of  the  reign  of  her  Majesty  Queen 
Victoria  (g). 

{g)  1  Vict.  c.  26,  s.  1,  ante,  p.  399. 

4.  This  act  may  be  cited  as  "The  Wills  Act  Amendment  Short  title  of 
Act,  1852."  act. 
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WILLS  OF  PEESONALTT  BY  BEITISH  SUBJECTS. 

24  &  26  ViCTORiiE,  CAP.  114, 

An  Act  to  Amend  the  Lata  with  respect  to  Wills  of  Personal 
Estate  made  by  British  Subjects.     [6th  August,  186L] 


•*  fiJ*^?*'  Be  it  enacted  by,  &o.,  as  follows : 

^*    ^  '•   •        1.  Every  will  and  other  testamentary  instrument  made  out 

Wills  made      of  the  United  Eingdom  by  a  British  subieot  (whatever  may  be 

H  *«rf  *^^te  bft  ^^®  domicile  of  such  person  at  the  time  oi  making  the  same  or 

adi^ted  if      ^t  the  time  of  his  or  her  death)  shall  as  regards  personsd  estate 

made  accord-   be  held  to  be  Well  executed  for  the  purpose  of  being  admitted 

S^he  *l!M^^  ^^  England  and  Ireland  to  probate,  and  in  Scotland  to  oon- 

whero  made,    firmation,  if  the  same  be  made  according  to  the  forms  required 

either  by  the  law  of  the  place  where  the  same  was  made  or  by 

the  law  of  the  place  where  such  person  was  domiciled  when  the 

same  was  made,  or  by  the  laws  then  in  force  iq  that  part  of  her 

Majesty's  dominions  where  he  had  his  domicile  of  origin  (a). 

(a)  Before  this  act,  a  wiU  must  have  been  executed  according  to  the 
law  of  the  country  where  the  testator  was  domiciled  at  the  time  of  his 
death  (1  Wms.  Exors.  366).  And  a  wiU  so  executed,  though  not  falling 
within  sect.  1,  will  still  be  good  under  sect.  4.  As  to  what  documents  an 
Enj^lish  Couil;  wiU  look  in  construing  a  French  wiU,  see  Ee  Cliff e,  1892, 
2  Ch.  229. 

A  will  in  English  form  made  in  France  by  a  British  subject  is  weU 
executed  according  to  French  law,  and  will  therefore  be  admitted  to  pro- 
bate in  England  under  the  first  condition  in  this  section  {Be  Lacrcrix,  2 
P.  D.  94 ;  see  MUnes  v.  Foden,  15  P.  D.  105) ;  but  the  act  waa  held  not  to 
apply  to  the  case  of  a  naturalized  alien  where  the  letters  of  naturalization 
excepted  the  rights  of  a  native  bom  British  subject  out  of  the  British 
dominions  (Be  Carlo  GaUi,  39  L.  T.  639). 

When  a  British  subject  dies  abroad  after  the  passing  of  this  act,  leaying 
a  will  executed  in  England,  in  accordance  with  the  law  of  England,  upon 
motion  for  probate  it  is  not  necessary  to  consider  whether  he  had  or  nad 
not  acquired  a  foreign  domicil  {Be  Bippon,  3  Sw.  &  Tr.  177). 

With  regard  to  domicile  it  has  been  neld,  independently  of  this  act,  that 
a  wiU  in  execution  of  a  power  is  yalid  if  made  in  accordance  with  the  law 
.  of  the  testator's  domicile  at  the  date  of  the  will  {Be  Aleocander,  29  L.  J. 
Prob.  93 ;  see  Milnes  v.  Foden,  15  P.  D.  107) ;  or  at  the  date  of  his  death 
{D'Huart  v.  ffarkmas,  34  Beay.  324).  See  also  note  to  sect.  10  of  Wills 
Act,  ante,  p.  411. 

A  will  in  execution  of  a  power  may  be  entitled  to  probate  under  this 
act,  and  yet  by  reason  of  its  not  being  executed  in  accordance  with  the 
Wills  Act  (sect.  9)  may  be  invalid  as  a  testamentary  exercise  of  the  power 
{Be  Kirwan,  25  Ck.  D.  373). 

This  act  does  not  extend  to  the  case  oi  a  will  in  English  form  executed 
abroad  by  an  alien ;  and  in  spite  of  the  Naturalization  Act,  1870,  such  a 
will  cannot  be  admitted  to  probate,  even  where  the  testator's  domicile  of 
origin  was  Iki^lish  (Bloxam  v.  Favre,  9  P.  Div.  130J. 

Ui  determinmg  wnat  papers  are  testamentary  unaer  this  act  the  court 
will  have  regard  to  the  law  of  one  coimtry  only  {Pechell  y.  Hilderley,  L.  B. 
1  P.  &  M.  673). 

Probate  is  condusiye  that  an  instrument  is  testamentary,  but  does  not 
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determine  tiie  validity  of  the  dispositionB  contained  in  it  ( Whicker  y.  Hume^   94  4  26  Tiot. 
7  H.  L.  0.  124).    It  seemB,  th^efore,  tiiat  this  act  leaves  the  extent  of    c  114, 1. 1. 
the  power  of  testamentary  dispoeition  oyer  personal  property  in  England 
to  be  determined  by  the  law  of  the  testator's  domicile  at  nis  death,  except 
in  cases  within  sect.  3  (4  Dayidson,  Cony.  349,  n.) 

In  the  case  of  a  will  of  English  leaseholds,  questions  as  to  the  yalidity 
of  the  gifts  are  determined  according  to  English  law  {Freke  y.  Carhery^  16 
Eq.  461 ;  see  Duncan  y.  Lawaon,  41  Ch.  D.  894) ;  but  so  far  as  regards  the 
foiixudity  of  execution,  there  seems  to  be  no  reason  why  such  a  wul  should 
not  fall  within  this  section. 

See  further  as  to  this  statute,  Sugd.  B.  P.  Stat.  398  d  acq, ;  Hayes  & 
Jarm.  '^^Hlls,  639  et  ieq.,  7th  ed. 

2.  Eyeiy  will  and  other  teetamentaiy  mstminent  made  within  Wills  made  in 
the  "United  Kingdom  by  any  British  subject  (whatever  may  be  ^  be^mtSd 
the  domicile  of  such  person  at  the  time  of  making  the  same  or  if  made  ac- 
at  the  time  of  his  or  her  death)  shall  as  regards  personal  estate  cording  to 
be  held  to  be  well  executed,  and  shall  be  admitted  in  England  ^^^^  ^''^^' 
and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  ii  the 
same  be  executed  according  to  the  forms  required  by  the  laws 
for  the  tune  being  in  force  in  that  part  of  the  United  Kingdom 
where  the  same  is  made  (b). 

SSect.  2  applies  as  weU  to  a  naturalized  British  subject  as  to  a  British 
.  Mjt  by  birth  {Be  Golly,  1  P.  D.  438). 

8.  No  will  or  other  testamentary  instrument  shall  be  held  to  Change  of 
be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  domicile  not 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domi-  ^^^      *® 
cile  of  the  person  making  the  same  (c). 

(c)  Probate  was  granted  of  a  will  made  by  a  domiciled  Scotchman  who 
Bubseciuently  acquired  an  English  domicile  {Be  Betd,  L.  R.  1  P.  &  M.  74). 

This  section  appears  to  mean  not  merely  that  the  will  is  to  remain  a 
valid  instrument,  notwithstanding  a  change  of  domicile,  but  that  as  to 

!)roper^  within  the  United  Kin^om  its  operation  is  not  to  be  curtailed 
4  Dayidson,  Oonv.  349,  n.) 

4.  Nothing  in  this  act  contained  shall  invalidate  any  will  or  Nothing  in 
other  testamentary  instrument  as  regards  personal  estate  which  t^i»  ^t  to 
would  have  been  valid  if  this  act  had  not  been  passed,  except  as  ^^otw- 
Buch  will  or  other  testamentary  instrument  may  be  revoked  or  wise  made. 
altered  by  any  subsequent  will  or  testamentary  instrument  made 
▼slid  by  this  act. 

^   6,  This  act  shall  extend  only  to  wills  and  other  testamentary  Extent  of  act. 

uwtruments  made  by  persons  who  die  after  the  passing  of  this 

act. 
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WLIA£  AND  DOMICILE  OP  BRITISH  SUBJECTS 

ABROAD,  &c. 

24  &  25  ViCTORLE,  CAP.  121. 

An  Act  to  amend  the  Law  in  relation  to  the  Wilis  and 
Domicile  of  British  Subfects  dying  whilst  resident 
abroad^  and  of  Foreign  Subjects  dying  whilst  resident 
within  her  Majesty^s  Dominions. 

[6th  August,  1861.] 

94  ft  25  Yiot.  Whereas  bj  reason  of  the  present  law  of  domicile  the  wills  of 

c.  181, 1. 1.    British  subjects  dying  whilst  resident  abroad  are  often  defeated, 

and  their  personal  property  administered  in  a  manner  contrary 

to  their  expectations  and  belief ;  and  it  is  desirable  to  amend 

such  law,  but  the  same  cannot  be  effectually  done  without  the 

consent  and  concurrence   of    foreign  states:   be  it  therefore 

enacted  by,  &c.,  as  follows : 

No  British  1 .  Whenever  her  Majesty  shall  by  convention  with  any  foreign 

subject  dying  ^\^q  agree  that  provisions  to  the  effect  of  the  enactments  herem 

oount^t^be  contained  shall  be  applicable  to  the  subjects  of  her  Majesty  and 

deemed  to        of  Buch  foreign  state  respectively,  it  shall  be  lawful  for  her 

^  d^^  ^'^^'^  Majesty  by  any  order  in  council  to  direct,  and  it  is  hereby 

imlefls  resi-      enacted,  that  from  and  after  the  publication  of  such  order  in  the 

dent  therefor  London  Gazette  no  British  subject  resident  at  the  time  of  his  or 

one  year  im-    j^^p  death  in  the  foreiirn  country  named  in  such  order  shall  be 

mediately  -  ,,  •^x'^x-l  -jiji-'I' 

preceding  his  deemed  under  any  circumstances  to  nave  acquired  a  domicile  m 

or  her  death,  such  country  uuless  such  British  subject  shall  have  been  resi- 

aii**u?^o8°'^  dent  in  such  coimtry  for  one  year  immediately  preceding  his  or 

of  test^  or  her  decease,  and  shall  also  have  made  and  deposited  in  a  public 

intestate  sue-  office  of  such  foreign  country  (such  office  to  be  named  in  the 

petain\he^  order  in  coimcil)  a  declaration  in  writing  of  his  or  her  intention 

domicile  to  become  domiciled  in  such  foreign  country ;  and  every  British 

possessed  at  subject  dying  resident  in  such  foreign   country,  but  without 

ffoinffto  re-  having  SO  resided  and  made  such  declaration  as  aforesaid,  shall 

side  in  such  be  deemed  for  all  purposes  of  testate  or  intestate  succession  as 

foreign  to  moveables  to  retain  the  domicile  he  or  she  possessed  at  the 

^^^^^'^^  time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid  {a), 

(a)  It  is  believed  that  no  suoh  convention  has  yet  been  agreed  to.  See 
furtner,  as  to  the  probable  operation  of  the  act,  Hayes  &  Jaim.  WHIb, 
640,  7th  ed. ;  Sugd.  E.  P.  Stat.  398. 

Nofoxeurn  2.  After  any  such  convention  as  aforesaid  shall  have  been 

suWeot  dying  entered  into  by  her  Majesty  with  any  foreign  state  it  shall  be 
Brita^or  lawful  for  her  Majesty  by  order  in  council  to  direct,  and  from 
Ireland  to  be   and  after  the  publication  of  such  order  in  the  London  Ghoette 
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it  shall  be  and  is  hereby  enacted,  that  no  subject  of  any  such  ^  *  W  Viot. 
foreign  country  who  at  the  time  of  his  or  her  death  shall  be  ___!_!l_l 
resident  in  any  part  of  Gfreat  Britain  or  Ireland  shall  be  deemed  to 
deemed  under  any  circumstances  to  have  acquired  a  domicile  l^Y®^,**^"^ 
therein,  unless  such  foreign  subject  shall  have  been  resident  unless  resi- 
within  Great  Britain  or  Ireland  for  one  year  immediately  pre-  dent  therein 
ceding  his  or  her  decease,  and  shall  also  have  signed,  and  de-  f^'j^^j/td' 
posited  with  her  Majesty's  secretary  of  state  lor  the   home  preceding  hu 
department,  a  declaration  in  writing  of  his  or  her  desire  to  or  her  death, 
become  and  be  domiciled  in  England,  Scotland  or  Ireland,  and  ^^- 
that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or 
her  moveable  succession. 

3.  This  act  shall  not  apply  to  any  foreigners  who  may  have  Who  this  act 
obtained  letters  of  naturalization  in  any  part  of  her  Majesty's  ^^  °^ 
dominions.  *^^  ^ 

4.  Whenever  a  convention  shall  be  made  between  her  Ma-  When 
jesty  and  any  foreign  state,  whereby  her  Majesty's  consuls  or  f'^^^-^^J^tea 
vice-consuls  in  such  foreign  state  shall  receive  the  same  or  the  ahall^e  in 
like  powers  and  authorities  as  are  hereinafter  expressed,  it  shall  her  Majesty's 
be  lawful  for  her  Majesty  by  order  in  council  to  direct,  and  f^™^°°*' 
from  and  after  the  publication  of  such  order  in  the  London  shall  be  no 
Gfazette  it  shall  be  and  is  hereby  enacted,  that  whenever  any  persons  to 
subject  of  such  foreign  state  shall  die  within  the  dominions  of  ^^^^^^ 
her  Majesty,  and  there  shall  be  no  person  present  at  the  time  of  the  consuls  of 
such  death  who  shall  be  rightfully  entitled  to  administer  to  the  s^o^  foreign 
estate  of  such  deceased  person,  it  shall  be  lawful  for  the  consul,  ^,^^J 
vice-consul,  or  consular  agent  of  such  foreign  state  within  that 

part  of  her  Majesty's  dominions  where  such  foreign  subject 
shall  die,  to  take  possession  and  have  the  custody  of  the  per- 
sonal property  of  the  deceased,  and  to  apply  the  same  in 
payment  of  his  or  her  debts  and  funeral  expenses,  and  to  retain 
the  surplus  for  the  benefit  of  the  persons  entitled  thereto ;  but 
such  consul,  vice-consul,  or  consular  agent,  shall  immediately 
apply  for  and  shall  be  entitled  to  obtain  from  the  proper  court 
letters  of  administration  of  the  effects  of  such  deceased  person, 
limited  in  such  manner  and  for  such  time  as  to  such  court  shall 
seem  fit  (J). 

{J)\  As  to  administration  of  propertym  Exigland  belonging  to  a  person 
domiciled  out  of  this  country,  see  1  Wms.  Szors.  436,  8th  ed. :  Re  Dost 
Aly  Khan  (6  P.  D.  6). 
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APPOETIONMENT  OP  BENTS  AND  PERIODICAL 

PAYMENTS. 

33  &  34  ViCTOELffl,  CAP.  35, 

An  Act  for  the  better  Apportionment  of  Bents  and  other 
Periodical  Payments.  [1st  August,  1870,] 

8Sft84Tiot.  Whereas  rents  and  some  other  periodical  payments  are  not 
e.  35, 1. 1.  i^t  common  law  apportionable  (like  interest  on  money  lent)  in 
respect  of  time,  and  for  remedy  of  some  of  the  mischiefs  and 
inconyenienoes  thereby  arising  diyers  statutes  haye  been  passed 
in  the  eleyenth  year  of  the  reign  of  his  late  Majesty  King 
Gj-eorge  the  Second  (chapter  nineteen),  and  in  the  session  of 
Parliament  holden  in  the  fourth  and  fifth  years  of  his  late 
Majesty  Kinj?  William  the  Fourth  (chapter  twenty-two),  and  in 
the  session  oi  Parliament  held  in  the  sixth  and  seyenth  years 
of  his  late  Majesty  King  William  the  Fourth  (chapter  seyenty- 
one),  and  in  the  session  of  Parliament  held  in  the  fourteenth 
and  fifteenth  yeaxs  of  her  present  Majesty  (chapter  twenty- 
fiye),  and  in  the  session  of  Parliament  held  in  the  twenty-third 
and  twenty-fourth  years  of  her  present  Majesty  (chapter  one 
hundred  and  fifty-four) : 

And  whereas  it  is  expedient  to  make  proyision  for  the  remedy 
of  all  such  mischiefs  and  inconyenienoes : 
Be  it  therefore  enacted  as  follows : 
Short  title.  1.  This  act  may  be  cited  for  all  purposes  as  "  The  Apportion- 

ment Act,  1870.''^ 
Rente  and  2.  From  and  after  the  passing  of  this  act  all  rents,  annuities, 

^^^^J^  diyidends,  and  other  periodical  payments  in  the  nature  of  income 
ahaUaocrue  (whether  reseryed  or  made  payable  under  an  instrument  in 
from  day  to  writing  Or  otherwise)  shall,  like  interest  on  money  lent,  be 
^portio^ble  considered  as  accruing  from  day  to  day,  and  shall  be  apportion- 
in  respect  of    able  in  respect  of  time  accordingly  (a). 

tune* 

(a)  As  to  questions  of  apportionment  arising  before  1st  Augast,  1870, 

see  lilie  act  4  &  5  WlU.  4,  c.  22  ;  Shelf ord's  B.  P.  Stat.  8th  ed.,  642. 

The  question  frequently  raised  under  the  old  law  whether  such  a  deter- 
mination of  the  interest  had  occurred  as  would  give  rise  to  an  apportionment 
(see  Shipperdeon  y.  Tower,  8  Jur.  485)  cannot  arise  under  the  Act  of  1870 
(Olive  V.  Clive,  7  Oh.  433 J. 
Application         Where  the  event  on  which  apportionment  is  claimed  occurs  after  the 
ofaot,  passing  of  the  act,  the  act  appues  whether  the  instrument  comes,  into 
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operation  before  or  after  the  act  {Lawrence  y.  Lawrence^  26  Oh.  D.  795 ;    8S  k  M  Viet, 
following  Be  mine,  18  Bq.  213 ;  see  FtOching  y.  Bamett,  43  L.  T.  50;  Be      o-  W»  ■■  >» 

Thacker,  1873,  W.  N.  10).  ^    ,       

The  act  applies  as  between  the  estate  of  a  testator  and  a  person  claiming 
under  a  specific  gift  of  real  estate  [Hadwk  y.  Pedley,  19  ^Sq.  271 ;  Con- 
stable y.  Constabie,  11  Ch.  D.  681)  and  of  personal  estate  {Be  Griffith,  Carr 
y.  Griffith,  12  Oh.  D.  655 ;  Pollock  y.  Pollock,  18  Eq.  329 ;  correcting 
Whitehead  y.  Whitehead,  16  Eq.  528).  Similarly  the  act  appHes  between 
tenant  for  life  and  remainderman  {Be  Cline,  18  Eq.  213;  Pollock  y. 
POlodc,  ib.  329). 

As  between  yendor  and  purchaser  the  words  of  sect.  2  seem  wide  enough  as  between 
to  giye  rise  to  an  apportionment  of  rent  when  not  provided  for  by  the  vendor  and 
contract.    See,  however,  Be  Keillor  (I.  E.  6  Eq.  329),  where  a  purchaser  purchaser; 
of  hmd  was  held  liable  to  all  rent  payable  after  the  purchase;  and  Black 
y.  Homersham  (4  Ex.  D.  24),  where  a  purchaser  of  shares  was  held  entitled 
to  aU  dividends  declared  after  the  contract  (See  further  Dart,  Y.  &  P.  6th 
ed.  915). 

It  was  held  under  the  old  law  that  the  legal  operation  of  a  conveyance 
of  land  in  tiie  occupation  of  a  tenant  was  to  vest  in  the  purchaser  all  the 
vendor's  interest  in  rents  not  due  at  the  date  of  conveyance  {Flinn  v. 
Calow,  1  Man  &  Or,  589). 

Where  a  condition  on  a  sale  of  leaseholds  provided  that  the  purchaser 
should  have  possession  on  a  certain  day,  aU  outgoings  up  to  that  day 
being  cleared  by  the  vendors,  the  vendors  were  held  bound  to  pay  an 
apportioned  part  of  the  current  rent  (Lawea  v.  Gibson,  1  Eq.  135). 

Ajs  between  landlord  and  tenant,  where,  during  a  quarter,  a  succession  as  between 
of  interest  occurs  in  the  reversion,  the  case  falls  withm  the  proviso  at  the  landlord  and 
end  of  sect.  4,  and  only  one  action  can  be  brought  for  the  entire  rent,  tenant. 
But  where  the  succession  occurs  among  the  persons  entitled  to  the  term, 
the  reversioner  can  sue  each  person  liable  for  his  proportion  of  rent 
{Swansea  Bank  y.  Thomas,  4  £!x.  D.  94).     The  act  has  not  altered  the 
oate  at  which  the  rent  becomes  due  {United  Club  Co,,  60  L.  T.  665 ;   see 
sect.  3). 

Under  this  act  an  apportionment  has  been  made  of  rents  {Capron  v.  Payments 
Capron,  17  Eq.  288 ;  Boseingrave  v.  Burke,  I.  R.  7  Eq.  186 ;  see  8ouih  apportionable. 
Kensington  Co-operative  Stores,  17  Ch.  D.  161) ;  dividends  on  stock  {Pollock 
v.  Pollock,  18  Eq.  329);  an  occasional  bonus  on  shares  in  an  unincorporated 
life  assurance  society  which  was  held  to  be  a  public  company  within 
sect.  5  {Be  Griffith,  Carr  v.  Griffith,  12  Ch.  D.  655);  a  salary  (rreacy  y. 
Corcoran,  I.  E.  8  0.  L.  40) ;  but  not  of  profits  arising  from  a  newspaper 
{Be  Cox,  9  Oh.  D.  159) ;  nor  of  the  profits  of  a  private  trading  partner- 
ebijo  {Jones  Y,  Ogle,  8  Ch.  192);  nor  of  parish  rates  {Be  Wearmouth  Co,, 
19  Ch.  D.  640). 

In  the  case  of  an  annuity  charged  on  the  estate  of  a  tenant  for  life  and 
secured  by  a  term,  it  was  held  under  the  old  law  that  unless  the  annuitant 
had  entered  into  possession  he  was  not  entitled  to  claim  arrears  of  his 
annuity  out  of  the  apportioned  rents  belonging  to  the  tenant  for  life*s 
estate  {Paget  v.  Anglesey,  17  Eq.  283). 

The  right  specially  conferred  by  14  &  15  Vict.  c.  25,  s.  1,  upon  a  re- 
mainderman to  an  apportioned  part  of  the  rent  under  a  lease  granted  by 
a  tenant  for  life  seems  now  to  belong  to  him  under  the  general  provisions 
of  this  act. 

No  apportionment  of  income  wiU  be  made  as  between  tenant  for  life 
and  remainderman  with  reference  to  the  variation  in  price  of  stock  arising 
from  the  distance  of  a  x>eriod  of  sale  or  investment  from  the  last  payment 
of  dividend  {Seholefield  v.  Bed/em,  2  Dr.  &  Sm.  173 ;  Freeman  v.  Whitbred, 
1  ^,  266;  see  Be  Clarke,  Barker  v.  Perowne,  18  Oh.  D.  160). 

The  apportionment  contemplated  by  the  above  act  is  one  in  respect  of 
time.  As  to  the  apportionment  (in  a  different  sense)  of  rent-service  and 
rent-charges  in  certaia  cases,  see  22  &  23  Vict.  c.  35,  ss.  3,  10,  post ;  and 
with  respect  to  leasee  granted  after  the  31st  of  December,  1881,  see  Oony. 
Act,  1881,  s.  12,  poet. 
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88  ft  84  Yiot. 
0.  86,  I.  8. 

Apportioned 
part  of  rent, 
&o.  shall  be 
payable  when 
the  next 
entire  portion 
shall  have 
become  due. 

Persons  shall 
have  the  same 
remedies  for 
recovering 
apportioned 
parts  as  for 
entire  por- 
tions. 


Proviso  as  to 
rents  reserved 
in  oertain 
cases. 


3.  The  apportioned  part  of  any  such  rent,  annuity,  dividend, 
or  other  payment  shall  be  payable  or  reooverable  in  the  case  of 
a  oontinuing  rent,  annuity,  or  other  such  payment  when  the 
entire  portion  of  which  such  apportioned  part  shall  form  part 
shall  become  due  and  payable,  and  not  before,  and  in  the  case 
of  a  rent,  annuity,  or  other  such  payment  determined  by  re- 
entry, death,  or  otherwise  when  the  next  entire  portion  of  the 
same  would  haye  been  payable  if  the  same  had  not  so  deter- 
mined, and  not  before. 

4.  All  persons  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  also  the  executors,  administrators,  and 
assigns  respectively  of  persons  whose  interests  determine  with 
their  own  deaths,  shall  have  such  or  the  same  remedies  at 
law  and  in  equity  for  recovering  such  apportioned  parts  as 
aforesaid  when  payable  (allowing  proportionate  parts  of  all 
just  allowances)  as  they  respectively  would  have  had  for  re- 
covering such  entire  portions  as  aforesaid  if  entitled  thereto 
respectively ;  provided  that  persons  liable  to  pay  rents  reserved 
out  of  or  charged  on  lands  or  other  hereditaments  of  any  tenure, 
and  the  same  lands  or  other  hereditaments,  shall  not  be  re- 
sorted to  for  any  such  apportioned  part  forming  part  of  an 
entire  or  continuing  rent  as  aforesaid  specifically,  but  the  entire 
or  continuing  rent,  including  such  apportioned  part,  shall  be 
recovered  and  received  by  the  heir  or  other  person  who,  if  the 
rent  had  not  been  apportionable  under  this  act,  or  otherwise, 
would  have  been  entitled  to  such  entire  or  continuing  rent,  and 
such  apportioned  part  shall  be  recoverable  from  such  heir  or 
other  person  by  the  executors  or  other  parties  entitled  under 
this  act  to  the  same  by  action  at  law  or  suit  in  equity  (6). 

{h)  See  Swansea  Bank  v.  Thomas^  4  Ex.  D.  94,  anUy  p.  443. 


Interpretation 
of  tenns. 


6.  In  the  construction  of  this  act — 

The  word  "  rents "  includes  rent-service,  rent-charge,  and 
rent-seek,  and  also  tithes  and  all  periodical  payments  or 
renderings  in  lieu  of  or  in  the  nature  of  rent  or  tithe. 

The  word  **  annuities  "  includes  salaries  and  pensions. 

The  word  "  dividends  "  includes  (besides  dividends  strictly  so 
called)  all  payments  made  by  the  name  of  dividend,  bonus, 
or  otherwise  out  of  the  revenue  of  trading  or  other  public 
companies  (c),  divisible  between  all  or  any  of  the  members 
of  such  respective  companies,  whether  such  payments 
shall  be  usually  mcde  or  declared  at  any  fixed  times  or 
otherwise;  and  all  such  divisible  revenue  shall,  for  the 
purposes  of  this  act,  be  deemed  to  have  accrued  by  equal 
daily  increment  during  and  within  the  period  for  or  in 
respect  of  which  the  payment  of  the  same  revenue  shall  be 
dedared  or  expressed  to  be  mcde  ((^),  but  the  said  word 
''  dividend  "  does  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 
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(c)  See  Jones  v.  Ogle  (8  Ch.  192) ;  Be  Griffith,  Carr  v.  GHffith  (12  Ch.   83  *  84  Tiot. 
D.  656)  o»  38, 1.  5. 

(d)  It  was  held  under  the  old  law  that  for  the  purpose  of  apportionment 
a  diyidend  was  to  be  taken  as  payable  on  the  day  on  which  it  was  actually 
payable,  and  not  on  the  day  on  which  it  was  declared  {Hartley  y.  Allen, 
27  L.  J.  C?h.  621). 

6.  Nothing  in  this  act  contained  shall  render  apportionable  Aot  not  to 
any  annual  sums  made  payable  in  policies  of  assurance  of  any  ^^?}y  ^  ^ 

j^-j.  *•'  *  •^    policies  of 

deecnption.       _  .  .      assuraiioe; 

7.  The  proyisions  of  this  act  shall  not  extend  to  any  case  in  q^^  ^hcre 
which  it  is  or  shall  be  expressly  stipulated  that  no  apportion-  stipulation 
ment  shall  take  place  (e).  ™^^  ^  ^^ 

^  ^  '  oontn&ry. 

(e)  It  was  held  under  the  similar  words  of  sect.  3  of  4  &  5  Will.  4,  c.  22, 
that  inference  from  the  whole  tenor  and  context  of  the  will  was  not  suffi- 
cient to  exclude  the  operation  of  the  act  (Tyrre//  y.  Clarky  2  Drew.  86). 
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ENACTMENTS  RELATIVE  TO  JUDGMENTS 
APFEOTINe  REAL  AND  PERSONAL 

PROPERTY, 

Contained  in  the  1  &  2  Vict.  c.  110 ;  2  &  3  Vict.  c.  11 ; 
3  &  4  Vict.  c.  82 ;  18  &  19  Vior.  c.  16 ;  23  &  24  Vicr. 
c.  38,  ss.  1—5 ;  27  «S;  28  Vicr.  c.  112 ;  32  &  33  Vict.  c.  62, 
ss.  24—28 ;  51  &  62  Vict.  c.  61. 


1  &  2  VlCTORLfi,  CAP.  110. 

An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions,  except  in  certain  Cases ;  for  extendinff  the 
Remedies  of  Creditors  against  the  Property  of  Debtors; 
and  for  amending  the  Laws  for  the  Relief  of  Insolvent 
Debtors  in  England.  [I6th  August,  1838.] 

1  ft  2  Tiot.  Writ  of  Elegit. 

0. 110,  i.  11. 

— — 11.  And  whereas  the  existinff  law  is  defective  in  not  pro- 

powOTedlS)  viding  adequate  means  for  enaming  judgment  creditors  to  ob- 
deliTer  exeou-  tain  satisfaction  from  the  property  of  their  debtors,  and  it  is 
tion  of  lands  expedient  to  give  judgment  creditors  more  effectual  remedies 
or^^^^*  against  the  real  and  personal  estate  of  their  debtors  than  they 
possess  under  the  existing  law :  be  it  therefore  further  enaoteo, 
that  it  shall  be  lawful  for  the  sheriff  or  other  officer  to  whom 
any  writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall  be 
directed  at  the  suit  of  any  person  upon  any  judgment,  which  at 
the  time  appointed  for  the  commencement  of  this  act  shall  have 
been  recovered,  or  shall  be  thereafter  recovered  in  any  action  in 
any  of  her  Majesty's  superior  courts  at  Westminster,  to  take 
and  deliver  execution  unto  the  party  in  that  behalf  sidng,  of  aU 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customaiy 
tenure,  as  the  person  against  whom  execution  is  so  sued,  or  any 
person  in  trust  for  him,  shall  have  been  seised  or  possessed  of  at 
the  time  of  entering  up  the  said  judgment,  or  at  any  time  after- 
wards, or  over  which  such  person  shall  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power,  which  he  might  without  the  assent  of  any  other 


Writ  of  JEleffil.  447 

person  exeroLse  for  his  own  benefit,  in  like  manner  as  the    ^/^«^^^^^: 
sheri£E  or  other  officer  may  now  make  and  deliver  exeontion  of  ^'      *  *' 
one  moiety  of  the  lands  and  tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out;  whioh  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  by  force  and  virtue  of 
sach  execution,  shall  accordingly  be  held  and  enjoyed  by  the 
party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  court  out  of  which  such  exe- 
cution shall  have  been  sued  out  as  a  tenant  by  elegit  is  now 
subject  to  in  a  court  of  equity :  provided  always,  that  such  Proviao  as  to 
party  suing  out  execution,  and  to  whom  any  copyhold  or  cus-  f^I?^^^ 
tomary  lands  shall  be  so  delivered  in  execution,  shall  be  liable 
and  is  hereby  required  to  make,  perform  and  render  to  the  lord 
of  the  manor  or  other  person  entitled  all  such  and  the  like  pay- 
ments and  services  as  the  person  agaiost  whom  such  execution 
shall  be  issued  would  have  been  boimd  to  make,  perform  and 
render,  in  case  such  execution  had  not  issued;   and  that  the 
party  so  suing  out  such  execution,  and  to  whom  any  such  copy- 
hold or  customary  lands  shall  have  been  so  delivered  in  execu- 
tion, shall  be  entitled  to  hold  the  same  until  the  amount  of  such 
payments,  and  the  value  of  such  services,  as  well  as  the  amount 
of  the  judgment,  shall  have  been  levied :  [^provided  also^  that  as  Proyiso  as  to 
against  purchasers^  mortgagees^  or  creditors^  who  shall  have  become  ^^^^^5^' 
sitch  hefore  the  time  appointed  for  the  commencement  of  this  acty  ^^^^ra. 
such  writ  of  elegit  shall  have  no  greater  or  other  effect  than  a  writ  of 
elegit  would  have  had  in  case  this  act  had  not  passed^  {d). 

The  words  in  italics  Iiave  been  repealed  by  37  &  38  Vict.  c.  96. 

{d)  Before  this  act  the  writ  of  elegit  (wluch  was  founded  on  13  Edw.  1, 
c.  18,  the  Statute  of  Westminster),  affected  only  one  moiety  of  the  judg- 
ment debtor's  lands.  This  section,  however,  has  extended  the  remedy  of 
the  judgment  creditor  to  th«  wJiole  of  the  debtor's  lands.  The  section  What  may  be 
expressly  includes  (1)  copyholds  which  were  not  subject  to  execution  taken  under 
under  the  old  law  (See  ante,  p.  385).  (2)  Rectories  and  tithes,  which  an  elegit, 
however  are  not  ecclesiastical  but  lay  [Hawkins  y.  Qaihercole,  6  D.  M.  & 
G.  24 ;  BaUs  v.  Brothers,  2  Sm.  &  G.  509 ;  Sweeny  v.  Fleming,  14  Ir.  Ch. 
B.  23).  (3|  Land  over  which  the  debtor  has  a  disposing  power,  as  to 
which  see  tne  note  to  sect.  13  {post,  p.  453).  (4)  Land  hdd  in  trust  for 
the  debtor  {As  to  this  see  before  the  act  29  Gar.  2,  c.  3,  s.  10 ;  Hunt  y. 
Coles,  1  Oomvns,  226;  Steele  y.  Phillips,  Be&tty,  193;  Hicksony,  Aylward, 
3  Molloy,  25^.  The  present  section  did  not  change  Ihe  nature  of  the  trust 
estates  whicn  might  be  taken  under  an  elegit,  and  the  old  authorities 
apply  {Be  Neivcastle,  8  E^.  705 ;  JDigby  v.  Irvine,  6  L:.  Eq.  E.  155).  Ac- 
cording to  these  authorities  it  was  held  that  the  trust  must  be  a  clear  and 
simple  trust  for  the  debtor  only  {Doe  v.  Greenhill,  4  B.  &  Aid.  684 ;  Forth 
V.  Norfolk,  4  Madd.  503 ;  Harris  v.  Booker,  4  Bing.  96).  A  term  held  on 
trust  to  attend  the  inheritance  might  be  taken  {Doe  y.  Evans,  1  C.  &  M. 
450) ;  but  with  regard  to  a  particular  equitable  interest  in  leaseholds  it 
was  said  that  it  could  not  be  taken  {Be  Newcastle,  8  Eq.  706).  An  equity 
of  redemption  cannot  be  taken  either  in  freeholds  {Beckett  y.  Buckley,  17 
Eq.  435 ;  Wells  y.  Kilpin,  18  Eq.  298 ;  Anglo-Italian  Bank  y.  Davtes,  9 
Ch.  Div.  282 ;  Plunket  y.  Benson,  2  Atk.  290 ;  see  Thornton  y.  Finch,  4 
Giff.  51d\  or  in  leaseholds  {Salt  y.  Cooper,  16  Oh.  D.  544). 

The  following  interests  in  land  may,  according  to  decided  cases,  be  taken 
under  an  elegit: — ^An  estate  tail  {Ashbumham  y.  St,  John,  Gro.  Jao.  85; 
Gilb.  Exec.  106 ;  see  Leuns  v.  Duncomhe,  20  Beay.  398).    An  estate  for 
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1  4  S  Vict,  life,  even  in  land  excluded  from  a  power  of  leasing  {DavU  v.  Marlborough^ 
e.  110,  1. 11.  2  Swans.  121).  The  estate  of  a  joint  tenant  {Lord  Abergavenny^ s  case,  6 
£ep.  76  b ;  2  Cm.  Dig.  376),  or  of  a  tenant  in  common  or  a  coparcener 
(2  Cru.  Dig.  54).  A  reversion  expectant  on  a  lease  for  years  or  lives 
(^ishop  of  Bristol,  3  Leon,  113;  B,  v.  Lane,  6  M.  &  W.  489 ;  ife  SoiUh,  9 
Ch.  373^.  In  the  last- mentioned  case  the  creditor  to  whom  the  land  has 
been  delivered  cannot  eject  the  tenants  {Doe  v.  IVJiarion,  8  T.  E.  2) ;  but 
may  sue  {Ilatton  v.  Haywood,  9  Ch.  236 ;  BamsboUam  v.  Buckhurst,  2  M. 
&  S.  565),  or  distrain  {Lloyd  v.  Davits,  2  Ex.  103),  for  rent  falling  due 
after  the  inquisition  {Sharp  v.  Key,  8  M.  &  W.  379) ;  and  this  without  at- 
tornment by  the  tenants  {Lloyd  v.  Davies,  sup, ;  Bogers  v.  Pitcher,  6  Taunt. 
207).  As  to  a  reversion  expectant  on  a  mortgage  for  a  term  of  years,  see 
Poole  V.  WhiU  (15  M.  &  W.  571) ;  Plunket  v.  Pens(m  (2  Atk.  293).  Lease- 
holds may  be  taken  {Be  Ilobson,  33  Ch.  D.  493 ;  Carter  y.  Hughes,  2  H.  & 
N.  714 ;  Fleetwood's  case,  8  £ep.  171),  notwithstanding  the  Bankruptcy 
Act,  1883,  s.  146  {Bichardson  v.  Webo,  1  MorreU,  40\  Land  in  ancient 
demesne  {Cox  v.  Bamsley,  Hob.  47 ;  Martin  v.  Wilks,  Moore,  211).  A 
rent-charge  (Moore,  32;  see  Wooton  v.  Shirty  Cro.  Eliz.  742).  Land 
belonging  to  a  railway  company ;  whether  surplus  {Be  Hull  &  Bamsley  B. 
Co,,  40  Ch.  D.  119),  or  that  on  which  the  line,  &c.,  is  built  {Be  Cowbrtdge 
B»  Co,,  5  £q.  413).  Land  held  by  a  public  body  for  a  public  purpose 
{Worrall  Waterworks  Co,  v.  Lloyd,  L.  E.  1  C.  P.  719;  see,  however,  Jersey 
v.  Uxbridge  Authority,  1891,  3  Ch.  183).  Land  subject  to  an  equitable 
mortgage  ( Whitworth  v.  Gaugain,  1  Phil.  728 ;  Brunton  v.  Neale,  14  L.  J. 
Ch.  8).  Land  of  which  a  receiver  has  been  appointed  {Gooch  v.  Haworthy 
3  Beav.  428) ;  but  the  leave  of  the  court  must  be  obtained  {Bowen  v. 
Brecon  B,  Co.,  3Eq.  541). 
What  may  not  The  following  interests  in  land  cannot  be  taken  under  an  elegit.  An 
betaken.  equity  of  redemption  either  in  freeholds  or  leaseholds  {ante,  p.  447). 

Land  of  which  the  debtor  was  mortgagee,  but  which  has  oecome  vested 
by  conveyance  in  a  purchaser  or  mortgagee  for  valuable  consideration,  the 
vendor's  mortgage  being  paid  off  then  or  previously  (18  &  19  Vict.  c.  15, 
s.  11 ;  see  Avison  v.  Holmes,  1  J.  &  H.  544;  Greaves  v.  Wilson,  25  Beav. 
434).  An  interest  in  remainder  {Be  South,  9  Ch.  369 ;  Be  Hamilton,  31 
Ch.  Div.  294).  Land  comprised  in  a  prior  volimtary  conveyance  (Beavan 
V.  Oxford,  6  D.  M.  &  G.  529).  The  mterest  of  a  debtor  in  land  which 
has  already  been  taken  under  an  elegit  {Carter  v.  Hughes,  2  H.  &  N.  714). 
A  rent-seek  ( Walsall  v.  Heath,  Cro.  Eliz.  656).  An  inalienable  office 
{Anon,,  Dyer,  7).  Glebe  or  a  churchyard  ^-^rJucA^c  v.  Cowtan,  3  Bos.  & 
P.  327 ;  Parry  v.  Jones,  1  C.  B.  N.  S.  345).  As  to  an  advowson,  see 
Bobinson  v.  Tongue  (3  P.  Wms.  401). 

The  goods  and  chattels  personal  of  a  debtor  cannot  now  be  taken  under 
an  elegit  (46  &  47  Vict.  c.  52,  ss.  146, 168). 
Inquisition.  In  an  inquisition  on  an  elegit  taken  since  this  act,  it  is  not  necessary  to 

set  out  the  land  by  metes  and  bounds;  it  is  sufficient  to  describe  it  in  such 
a  manner  as  would  be  sufficient  to  identify  it  in  a  conveyance  {Doe  v. 
Parry,  13  M.  &  W.  356). 
Beneficed  Where  the  judgment  debtor  is  a  beneficed  clerk,  and  has  no  lay  fee  in 

derk.  the  bailiwick  of  the  sheriff  to  whom  the  writ  was  directed,  the  creditor 

may,  as  soon  as  the  return  is  filed,  sue  out  one  or  more  write  oi  fieri  facias 
de  bonis  ecclesiasticis,  or  of  sequestration  (B.  S.  C.  Ord.  43,  rr.  3,  4,  5). 
Sheriff's  As  to  a  ^eriff*s  poimdage,  see  29  Eliz.  c.  4,  s.  1;  3  Geo.  1,  c.  15,  s.  16; 

Domdaire         8  GFeo.  1,  c.  25,  s.  5;  1  Vict.  c.  55 ;  and  50  &  51  Vict.  c.  55,  ss.  20,  29; 
^      ^  *        Nash  V.  Allen,  4  Q.  B.  784 ;  Pilkington  v.  Cooke,  16  M.  &  W.  615 ;  Mar- 
shall V.  Hicks,  10  Q.  B.  15  ;  Lee  v.  Dangar,  1892,  1  Q.  B.  231 ;  1892,  W.  N. 
71 ;  Shoppee  v.  Nathan,  1892,  1  Q.  B.  245 ;  Wool/ord  v.  Leiw,  ib.  p.  772. 

As  to  the  present  form  of  the  writ  of  elegit,  see  B.  S.  C.  App.  H., 
No.  3. 
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Wbtt  op  PiBRi  Facias.  }  *  '  ^^i 

12.  By  virtue  of  any  writ  of  fieri  facias  to  be  sued  out  of  any  sheriff  em- 
superior  or  inferior  court,  [after  the  time  appointed  for  the  cotn^  powered  to 
mencement  of  this  ac/,]  or  any  precept  in  pursuance  thereof,  the  ^^noteef* 
sherifi  or  other  officer  having  the  execution  thereof  may  and  Ao.,  and  to 
shall  seize  and  take  any  money  or  bank  notes  (whether  of  the  P^|™°^?[ 
Governor  and  Company  of  the  Bank  of  England,  or  of  any  ^^Son 
other  bank  or  bankers),  and  any  cheques,  bills  of  exchange,  oroditon,  and 
promissory  notes,  bonds,  specialties  or  other  securities  for  money  ^  "^^  ^o' 
belonging  to  the  person  against  whose  e£Fects  such  writ  of  fieri  ^^^^bjTilU 
facias  shall  be  sued  out ;  and  may  and  shall  pay  or  deliver  to  of  ezohange 
the  party  suing  out  such  execution,  any  money  or  bank  notes,  •"^  ^^^ 
which  shall  be  so  seized,  or  a  sufficient  part  thereof ;  and  may  "^^^  ^' 
and  shall  hold  any  such  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties  or  other  securities  for  money,  as  a  secu- 
rity or  securities  for  the  amount  by  such  writ  of  fieri  facias 
directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such 
sheriff  or  other  officer  for  the  recovery  of  the  sum  or  sums 
secured  thereby,  if  and  when  the  time  of  payment  thereof  shall 
have  arrived;  and  that  the  payment  to  such  sheriff  or  other 
officer,  by  the  party  liable  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty  or  other  security,  with  or 
without  suit,  or  the  recovery  and  levying  execution  against  the 
party  so  liable,  shall  discharge  him  to  uie  extent  of  such  pay- 
ment, or  of  such  recovery  and  levy  in  execution,  as  the  case 
may  be,  from  his  liability  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty  or  other  security ;  and  such 
sheriff  or  other  officer  may  and  shall  pay  over  to  the  party 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part 
thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such 
writ  directed  to  be  levied;   and  if,  alter  satisfaction  of  the 
amount  so  to  be  levied,  together  with  sheriff's  poundage  and 
expenses,  any  surplus  shall  remain  in  the  hands  of  such  sheriff 
or  other  officer,  the  same  shall  be  paid  to  the  party  against 
whom  such  writ  shall  be  so  issued ;  provided  that  no  such  PioTiso  as  to 
sheriff  or  other  officer  shall  be  botmd  to  sue  any  party  liable  ^^S?^*^  ^^ 
upon  any  such  cheque,  bill  of  exchange,  promissory  note,  bond, 
specialty  or  other  security,  unless  the  party  suing  out  such  exe- 
cution shall  enter  into  a  bond,  with  two  sufficient  sureties,  for 
indemnifying  him  from  all  costs  and  expenses  to  be  incurred  in 
the  prosecution  of  such  action,  or  to  which  he  may  become 
liable  in  consequence  thereof,  the  expense  of  such  bond  to  be 
deducted  out  of  any  money  to  be  recovered  in  such  action  (e). 

a  The  words  in  italics  have  been  repealed  by  37  &  38  Vict.  c.  96. 
e  effect  of  this  section  is,  to  place  bank  notes  and  money  seized  under  Effect  of 
Afi./a.  upon  the  same  footing  as  ^ods;  therefore  they  are  not  to  be  section, 
treated  as  the  property  of  the  execution  creditor  until  handed  oyer  bv  the 
sheriff  to  him  \Collingridge  v.  PaxtoUt  11  0.  B.  683),  and  are  not  available 
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14  3  Viet,     in  the  sherifiTs  hands  to  satisfy  a  writ  of  fi,  fa.  lodged  with  him  against 
0. 110,  I.  12.    such  execution  creditor  at  the  suit  of  a  third  person  (76.) 
"  ~  This  section  does  not  extend  to  a  debt  owing  to  the  judgment  debtor 

Cases  under  (^Helmore  v.  Smith,  3o  Ch.  Div.  447 ;  Harrison  v.  Paynter,  6  M.  &  W.  887 ; 
this  section,  ^u^^  y.  j)arcy^  5  ir.  Ch.  E.  56) ;  or  to  money  in  the  hands  of  a  third 
party  in  trust  for  him  {Bobinson  v.  Peace,  7  Dowl.  P.  0.  93 ;  Fieldhottse  v. 
Croft,  4  East^  510),  as  in  the  hands  of  a  sheriff  [CoUingridge  y.  FaxUm, 
11  C.  B.  683 ;  see  Harrison  y,  Paynter,  6  M.  &  W.  387 ;  Masters  y.  Stanley, 
8  Dowl.  P.  C.  169),  unless  the  sheriff  has  appropriated  it  for  the  debtor 
( Wood  y.  Wood,  4  Q.  B.  397).  A  charging  oider  has,  howeyer,  been  made 
on  cash  in  court  to  assist  an  execution  on  a^.  fa,  {Brereton  y.  Edwards, 
21  Q.  B.  Div.  ^88 ;  but  see  France  y.  Campbell,  9  Dowl.  P.  0.  914) ;  and 
leaye  has  been  giyen  to  seize  a  cheque  drawn  in  fayour  of  the  debtor  by 
the  Accountant  General,  but  not  delivered  to  him  [Watts  y.  Jeffreys,  3 
Mac.  &  G.  422 ;  see  Courtoy  y.  Vincent,  15  Beay.  486).  It  has  been  said 
that  this  section  applies  only  to  securities  of  a  similar  nature  to  those 
expressly  mentioned  {Bollason  y.  Bollason,  34  Ch.  D.  496).  Policies  of 
assurance,  however,  have  been  held  within  it  {Siokoe  y.  Cowan,  29  Beay. 
637 ;  see  coiitra.  Be  Sargent,  7  L.  B.  Ir.  66),  also  the  covenant  to  pay  in  a 
mortgage  {Aviaon  v.  Holmes,  1  J.  &H.  53Ch. 
Fieri  facias  Independently  of  this  section,  the  sheriff  can,  under  a  fi,  fa,,  seize  all 

generally.  goods  and  chattels  belonging  to  the  debtor,  including,  in  particular,  the 
"What  may  be  following:  (1)  Teims  of  years  and  leaseholds  [Fleetwood's  case,  8  Bep. 
taken.  171;  Doey,  Smith,  1  M.  &  E.  137;  Taylor  y.  Cole,  3  T.  E.  292;  Doer. 

DonsUm,  1  B.  &  Aid.  230) ;  which  may  be  sold  without  seizing  or  taking 
possession  of  either  the  indenture  of  lease  or  the  property  [Coleman 
V.  Bawlinson,  1  F.  &  P.  330).  The  term  remains  in  the  debtor  until 
assignment  by  the  sheriff  [Playfair  y.  Musgrove,  14  M.  &  W.  239 ;  Giles 
V.  Grover,  9  Bing.  128 ;  Doe  v.  JoTies,  9  M.  &  W.  372),  which  must  be  by 
deed  (8  &  9  Vict.  c.  106,  s.  3) ;  and  the  tenants  in  possession  cannot  be 
turned  out  by  the  sheriff  [B.  v.  Deane,  2  Show.  85 ;  see  Taylor  v.  Cole,  3 
T.  E.  292 ;  Burden  v.  Kennedy,  3  Atk.  739 ;  Doe  v.  Bravm,  5  B.  &  Aid. 
243).  (2)  A  rent-charge  [York  y.  Twiner,  Cro.  Jac.  78).  (3)  Growing 
crops  [Be  Woodham,  20  Q.  B.  D.  40 ;  Gwilliam  v.  Barker,  1  Price,  274 ; 
see  14  &  15  Yict.  c.  25,  s.  2).  (4)  Fixtures  which  the  debtor  can  remove 
as  against  his  landlord  [Place  v.  Flagg,  4  M.  &  E.  277 ;  Winn  v.  Inglehy, 
5  B.  &  Aid.  625 ;  Pitt  v.  Shew,  4  B.  &  Aid.  206 ;  Evans  v.  Boberts,  5  B.  & 
C.  841 ;  see  Dumergue  v.  Bumsey,  2  H.  &  C.  777).  (5)  Ships  or  shares  in 
ships  [Harley  v.  Harley,  11  Ir.  Ch.  E.  451 ;  Dicfeinson  v.  Kitchen,  8  El.  & 
Bl.  7 89) .  (6)  The  interest  of  a  pawnbroker  in  a  pledge  [Bolkuon  y .  BoUason, 
34  Ch.  D.  495 ;  see  Squire  v.  Huetson,  1  Q.  B.  308).  (7)  Goods  let  to  the 
debtor  [Lancashire  Co.  v.  Fitzhugh,  6  H.  &  N.  502).  (8)  The  interest  of 
the  debtor  in  partnership  property  [Holmes  y.  Muntze,  4  Ad.  &  El.  127 ; 
Johnson  V.  Evans,  7  Man.  &  Gr.  240 ;  Helmore  v.  Smith,  35  Ch.  Diy.  436 ; 
as  to  charging  such  an  interest,  eeopost,  p.  455). 
What  may  ^^^  following  cannot  be  seized  under  a  fi.  fa. : — Clothes,  bedding,  and 

not  be  taken,  tools,  to  tiio  value  of  5/.  (8  &  9  Yict.  c.  127,  s.  8) ;  certain  farm  produce 
(56  Geo.  m.  c.  50).  An  equitable  interest  in  leaseholds  [Be  Newcastle,  8 
Eq.  700 ;  Scott  v.  Scholey,  8  East,  467),  or  an  equity  of  redemption  of  lease- 
holds [Lyster  v.  Dolland,  1  Ves.  431).  Fixtures  annexed  to  the  debtor's 
freehold  ( Winn  v.  Ingleby,  5  B.  &  Aid.  625).  Boiling  stock,  plant  and 
buildings  of  a  railway  (30  &  31  Vict.  c.  127,  s.  4 ;  see  lie  East  India  Dock 
Co.,  38  Ch.  D.  576 ;  Midland  Co.  v.  Potteries  B.  Co.,  6  Q.  B.  D.  36).  Stock 
or  shares  [Brereton  v.  Edwards,  21  Q.  B.  Div.  499 ;  see  sect.  14,  post) ;  or 
an  equitable  interest  in  stock  [Horn  v.  Horn,  Amb.  78).  Goods  pawned 
by  the  debtor  ( Young  v.  Lambert,  L.  E.  3  P.  C.  142).  Goods  over  whioh 
the  debtor  has  a  lien  [Legge  v.  Evans,  6  M.  &  W.  36 ;  Bogers  v.  Kennay,  9 
Q.  B.  592).  The  copyright  of  a  newspaper  {Fix  p.  Foss,  2  De  G.  &  J.  230). 
Goods  sold  for  v^uable  consideration,  mough  with  the  intention  of 
defeating  an  execution  [Wood  v.  Dixie,  7  Q.  B.  892);  goods  validly 
mortgaged  [Scarlett  v.  Hanson,  12  Q.  B.  Div.  213;  Be  Opera,  Limited^ 
1891,  3  Ch.  260^ ;  unless  in  either  of  the  last  two  oases  the  purchaser, 
or  mortgagee,  nad  notice  of  the  writ  being  in  the  hands  of  the  sheriff 
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(19  &  220  'Vlot.  o.  97,  s.  1).    Gk)odB  oyer  which  a  receiver  has  been  ap-     1*8  Viet. 

Sainted,  imless  with  leaye  of  the  court  {Rusull  v.  East  Anglican  B,  Co.,  3   ©•  119,  ■.  12. 
ac.  &  G.  104;  see  Edwards  v.  Edwards^  2  Ch.  Div.  291).     Qtxxis  which 
the  debtor  holds  solely  as  trustee  {Fenwick  y.  Lay  cock  ^  2  Q.  B.  108 ;  Be 
Morgan,  PUlgrtm  y.  PiUgrtm^  18  Oh.  Diy.  93 ;  see  Syhts  y.  Sykes^  L.  B.  5 

C.  P.  113). 

The  sheriff  is  not  bound  or  able  to  leyy  under  a  fi.  fa.  whatever  the  Landlord's 
value  of  the  goods  may  be,  unless  the  execution  creditor  first  satisfies  the  rent. 
landlord's  rent  {Codeer  v.  Musgrove,  9  Q.  B.  230;  Bisley  v.  Byle,  11  M.  & 
W.  16),  to  the  extent  of  one  year's  arrears  (8  Axine,  c.  14,  s.  1 ;  see  7  &  8 
Yict.  0.  96,  8.  67),  which  is  due  at  the  time  of  taking  possession  under  the 
writ  {HoMns  v.  Knight,  1  M.  &  S.  245 ;  see  Wintle  v.  Freeman,  11  Ad.  & 
EIL  539).    As  to  cases  within  the  County  Courts  Act,  1888,  s.  160,  see 
Hughes  v.  SmaUtvood  (63  L.  T.  198V    As  to  the  liability  of  the  sheriff  to 
the  landlord,  see  WoodMl,  14th  ea.,  511  et  eeq.    As  to  taxes,  see  43  &  44  Taxes. 
Vict.  c.  19,  8.  88. 

Where  the  goods  have  been  seized  but  not  sold,  the  jud^ent  creditor  Sale. 
may,  as  soon  as  the  return  has  been  filed,  sue  out  a  wnt  of  venditioni 
exponas  JR.  S.  C.  Ord.  43,  rr.  2,  5 ;  see  D.  C.  P.  861 ;  Chitt/s  Archbold, 
865).     where  tiie  judgment  debtor  is  a  beneficed  derk  and  has  no  goods  Beneficed 
in  tne  bailiwick  of  the  sheriff  to  whom  the  writ  was  directed,  the  creditor  ol«*- 
may  as  soon  as  the  return  is  filed,  sue  out  one  or  more  writs  of  fieri  facias 
de  bonis  ecclesiasticis,  or  of  sequestration  (B.  S.  C.  Ord.  43,  rr.  3,  4,  and  5 ; 
see  Allen  v.  Williams,  2  Sm.  &  G.  455 ;  JBankruptcy  Act,  1883,  s.  52  (1) ; 

D.  C.  P.  863;  Chitty's  Archbold,  1176). 

As  to  execution  against  corporations  and  companies,  see  Chitty's  Archb.  Corporations 
1052,  1070,  14th  ed. ;  and  as  to  execution  agamst  companies  in  liquida-  and  compa- 
tion,  see  Buckley,  235,  6th  ed.  ^es« 


Thb  Effect  of  a  Judgment. 

13.  A  judgment  already  entered  up,  or  to  be  hereafter  Jadgment  to 
entered  up,  against  any  person  in  any  of  her  Majesty's  superior  op^^^te  as  a 
oourts  at  Westminster,  shall  operate  as  a  charge  upon  all  lands,  es^?  onrea, 
tenements,  rectories,  advowsons,  tithes,  rents  and  hereditaments 
(including  lands  and  hereditaments  of  copyhold  or  customary 
tenure),  of  or  to  which  such  person  shcdl  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  be  seised,  pos- 
sessed of,  or  entitled  for  any  estate  or  interest  whatever,  at  law 
or  in  equity,  whether  in  possession,  reversion,  remainder  or 
expectancy,  or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power,  which  he  might  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  and  shall  be  binding 
as  against  the  person  against  whom  judgment  shall  be  so  entered 
up,  and  against  all  persons  claiming  under  him  after  such  judg- 
ment, and  shcdl  also  be  binding  as  against  the  issue  of  his  body, 
and  all  other  persons  whom  he  might,  without  the  assent  of  any 
other  person,  cut  off  and  debar  from  any  remainder,  reversion 
or  other  interest,  in  or  out  of  any  of  the  said  lands,  tenements, 
rectories,  advowsons,  tithes,  rents  and  hereditaments ;  and  every 
judgment  creditor  shall  have  such  cmd  the  same  remedies  in  a 
court  of  eqxdiy  against  the  hereditaments  so  charged  by  virtue 
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1  *  ^  v*«*-  of  tiuB  act  or  anjr  part  thereof,  as  he  would  be  entitled  to  in  case 
_^'  *  '*  _  the  person  against  whom  saoh  judgment  shall  have  been  so 
entered  up  had  power  to  charge  the  same  hereditaments,  and 
had  by  writing,  under  his  hand,  agreed  to  charge  the  same,  with 
Charge  not  the  amount  of  such  judgment  debt  and  interest  thereon :  pro- 
until  ^^T^  vided  that  no  judgment  creditor  shall  be  entitled  to  proceed  in 
expiration  of  equity  to  obtam  the  benefit  of  such  charge  until  after  the  ex- 
a  year.  piration  of  one  year  from  the  time  of  entering  up  such  judg- 

ment ;  [or  in  cases  of  Judgments  already  entered  upy  or  to  be 
entered  upy  before  the  time  appointed  for  the  commencetnent  of  this 
act  J  until  qfter  the  eocpiration  of  one  year  from  the  time  appointed 
for  the  commencement  of  this  act^"]  nor  shall  such  charge  operate 
to  ffive  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment  shall  have 
been  entered  up  unless  such  judgment  shall  have  been  entered 
Proviao  as  to  up  one  year  at  least  before  the  bankruptcy ;  [provided  akOy  that 
purchasers.  ^^  regards  purchasers^  mortgagees  or  creditors^  who  shaU  have  become 
such  before  the  time  appointed  for  the  cmnmencetnent  of  this  actf  such 
judgment  shall  not  affect  land^^  tenements  or  hereditaments^  othencise 
than  as  the  same  toould  Mve  been  affected  by  such  judgment  if  this 
act  had  not  passed:"]  provided  also,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  alter  or  affect  any  doctrine  of  courts 
of  e<juity,  whereby  protection  is  given  to  purchasers  for  valuable 
consideration  without  notice  {g), 

(j7)  The  words  in  italics  have  been  repealed  by  37  &  38  Yiot.  c.  96. 
Provisions  aa       K'o  j  udgments  oould  by  virtue  of  this  act  affect  any  lands  until  registered 
to  registra-^     as  prescribed  by  sect.  19,  post^  p.  461,  where  see  note.    And  it  was  neoes- 
tion.  sary  to  repeat  the  registration  every  five  years  (2  &  3  Vict.  c.  11,  s.  4; 

18  &  19  Vict.  c.  15,  s.  6).  Where  these  conditions  were  not  complied 
with,  a  purchaser  was  not  bound  although  he  had  notice  (3  &  4  Vict. 
c.  82,  s.  2;  18  &  19  Yict.  c.  15,  ss.  4,  5).  And  even  where  judgments 
were  duly  registered,  they  did  not  affect  purchasers  and  mortgagees  with- 
out notice,  further  than  a  judgment  of  one  of  the  superior  courts  would 
have  done  before  the  act  1  &  2  Yict.  c.  110,  where  such  judgment  had 
been  duly  docketed  according  to  the  law  then  in  force  (2  &  3  Yict.  c.  11, 
s.  5). 

As  to  judgments  entered  up  between  the  23rd  July,  1860,  and  the 
29th  July,  1864,  see  23  &  24  Yict.  o.  38,  jmt,  p.  470. 
Effect  of  This  section  must  be  read  in  connection  with  27  &  28  Yict.  c.  112,  s.  1 

27  &  28  Yict.  ( poetf  p.  476).  In  several  cases  doubts  have  been  expressed  whether  the 
c.  112,  on  this  later  enactment  repealed  to  any  extent  the  earlier  {Re  NewcasUe^  8  Eq.  706 ; 
Bection.  Re  Cowhridge  R.  Co,,  5  Eq.  413 ;  Corky.  Russell,  13  Eq.  216 ;  Re  Bailev,  17 

W.  B.  394 ;  Jlatton  v.  Haywood,  9  Ch.  234).  But  it  hajs  been  since  held 
that  this  section  remains  in  full  operation,  su^ect  to  this,  that  where 
delivery  in  execution  is  possible,  no  charge  affects  the  land  until  the 
same  has  been  actually  delivered  in  execution  {Re  Anthony,  Anthony  y, 
Anthony,  1892,  1  Ch.  456;  boq  Re  Leavesley,  1891,  2  Ch.  5^.  Such  de- 
livery may  be  in  the  form  of  a  delivery  by  the  sheriff  under  a  writ  of 
Hfl :  n  .rt*^ glegit  {Quest  v.  Cowhridge  R,  Co,,  6  Eq.  619 ;  see  Mildred  v.  Av^in,  8  Eq. 
^  220) ;  or  in  the  form  of  a  sequestration  {Re  Rush,  10  Eq.  442)^  or  in  the 

'v>«.^..v-    vl'  h-    J    form  of  equitable  execution,  e,g,,  by  means  of  a  receiversnip  order  {Hatton 
I  V.  Haywood,  9  Ch.  229).     See  also  the  note  to  27  &  28  Yiot.  c.  112,  s.  1, 

post,  p.  477.  Further,  as  against  a  purchaser  for  value,  such  writ  or 
order  must  have  been  registered  (51  &  52  Yict.  c.  51).  It  would  seem, 
however,  that  if  the  land  cannot  be  delivered  in  execution,  either  legally 
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or  equitably,  as  in  the  case  of  an  estate  in  remainder,  no  charge  nnder     1  *  •  Viot. 
this  section  can  affect  it  {Re  Bamilton,  31  Ch.  Div.  294 ;  Cadman  v.  Cad-    •»  110,  ■■  18> 
man,  33  Ch,  Div.  400).  "~ 

An  order  of  the  Probate  Court  for  payment  of  money  was  not  a  charge  2??® Ji    i"*" 
on  land  within  this  section  {FraU  v.  Bull,  1  D.  J.  &  S.  141 ;  see  CHspin  v.  ^^  ^'^• 
Cumano,  L.  B.  1  P.  &  M.  622).    As  to  a  decree  of  the  Divorce  Court  for  Decree  of  Di- 
permanent  alimony,  see  Ex  parU  Boldm,  13  C.  B.  N.  S.  641 ;  11  W.  R.  voroe  Court. 
437 ;  Sidney  v.  Sidney,  1867,  W.  N.  248). 

According  to  the  decisions  in  the  case  of  lands  in  Middlesex  and  York-  Lands  in  Mid* 
shire,  the  charge  under  this  section  did  not  take  effect  until  registration  dleaex  and 
in  the  local  registry  ( Westbrook  v.  Blyihe,  3  El.  &  Bl.  737 ;  Johnson  v.  YorkBhuro. 
Holdstcarih,  1  Sim.  N.  S.  106 ;  see  Hughes  v.  Lumley,  4  El.  &  Bl.  274). 
Consider  now  in  the  case  of  lands  in  Middlesex,  54  &  55  Yict.  c.  64,  s.  6. 
The  priority  of  judgments  affecting  lands  in  Yorkshire  depends  on  local 
registration  {^eve  v.  Flood,  33  Beav.  666 ;  47  &  48  Yict.  c.  54,  ss.  4,  14). 
Notice  of  an  earlier  unregistered  judgment  was  held  immaterial  {Benham 
V.  Keane,  3  D.  F.  &  J.  318 ;  see  as  to  mortgages,  Bolland  v.  Hart,  6 
Ch.  678). 

It  has  been  said  that  this  section  includes  every  possible  interest  in  What  lands 
lands  of  every  possible  description,  except  perhaps,  land  held  in  ancient  are  affected 
demesne  {Harris  v.  Davism,  15  Sim.  133).    The  following  interests  in  by  judflTments 
land  have  been  held  to  be  within  it.    Leaseholds  assigned  to  the  judg-  under  this 
ment  debtor  to  secure  an  annuity  {lb.)     Land  charged  with  money  section, 
covenanted  to  be  paid  to  the  debtor  {Bussdl  v.  M'Cullock,  1  K.  &  J.  313 ; 
see  Younghushand  v.  Oisborne,  1   De  G.  &  S.  209).    The  interest  of  a 
mortgagee  {Clare  v.  Wood,  4  Hare,  81).    The  interest  of  a  cestui  que  trust 
in  a  mortgage  investment  of  a  trust  fund  {Avison  v.  Holmes,  1  J.  &  H. 
530).    The  words  referring  to  land  over  which  the  debtor  has  a  disposing 
power,  extend  only  to  the  beneficial  interest  of  the  debtor  therein,  such  as 
the  interest  of  an  heir  subject  to  the  debts  of  his  ancestor  ^Kinderley  v. 
Jervis,  22  Beav.  1) ;  and  do  not  include  lands  comprised  in  a  prior  voluntary 
conveyance  {Beavan  v.  Oxford,  6  D.  M.  &  G.  509).    A  tenant  in  tail  in 
possession  has,  under  these  words,  been  ordered  to  execute  a  disentailing 
deed  to  give  effect  to  the  charge  under  this  section  (Lewis  v.  Buncombe,  20 
Beav.  398).    As  to  the  effect  of  a  Judgment  on  the  lands  of  a  corporation, 
see  Arnold  v.  Gravesend,  2  K.  &  J.  574. 

This  section  does  not  extend  to  an  ecclesiastical  benefice  {Hawkins  v.  What  are  not 
Oathercole,  6  D.  M.  &  G.  1 ;  Bates  v.  Brothers,  2  Sm.  &  Giff.  509 ;  Long  v.  affected. 
Storie,  3  De  G.  &  8.  308;  Metcalf  v.  York,  1  M.  &  C.  547),  or  a  share  in 
the  proceeds  of  land  devised  on  an  absolute  trust  for  sale  {Thomas  v.  Cr<m, 
2  Dr.  &  Sm.  423),  or  land  of  which  the  debtor  was  mortgagee,  but  which 
has  become  vested  by  conveyance,  in  a  purchaser  or  mor^?agee  for  valu- 
able consideration,  and  the  debtor's  mortgage  paid  off  thereupon  or 
previously  (18  &  19  Yict.  c.  16,  s.  11 ;  see  Oreaves  v.  Wilson,  25  Beav.  434). 

It  has  been  said  that  that  which  formerly,  by  force  of  the  Statute  of  Nature  of 
Westminster,  13  Edw.  1,  st.  1,  c.  18,  was  a  general  charge  upon  lands,  the  charge 
by  force  of  this  section  became  a  specific  charge  (Bolleston  y',  Morton,  1  created  by 
Dru.  &  War.  171,  195  ;  Sugji.  Y.  &  P.  663,  11th  ed.)    So  judgment  ere-  this  section, 
ditors  of  an  insolvent  plaintiff,  whose  estates  were  sold  by  order  of  court, 
were  necessary  parties  to  the  conveyance  {Hotham  v.  Somerville,  9  Beav.  63). 
So  also  were  judgment  creditors  of  tlie  heir  of  a  devisee  of  land,  whicn 
had  been  sold  in  a  suit  to  administer  the  real  estate  of  the  testator 
(Craddock  v.  Piper,  14  Sim.  310).     So  also  those  of  a  prior  purchaser  who 
had  entered  into  possession,  but  not  paid  in  full,  where  the  land  was  re- 
sold under  an  oraer  of  court  in  an  action  by  the  vendor  {Greycoat  Hospital 
V.  Westminster  Commissioners,  1  De  G.  &  J.  531).    The  charge  arising 
under  this  section  is  within  Locke  King's  Acts  {Re  Anthony,  Anthony  v. 
Anthony,  1892,  1  Ch.  450).    But  it  is  an  equitable  charge ;  so  it  does  not 
vest  the  rents  in,  or  make  them  payable  to,  the  creditor  {Seymour  v.  Lucas, 
1  Dr.  &  Sm.  177).    So  an  equitable  mortgagee  has  priority  over  a  subse- 
quent judgment  creditor,  although  the  latter  may  have  acquired  the  legal 
seisin  and  possession  of  the  land,  imder  an  tlegit,  without  notice  of  the 
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Contribution. 


mortgage  {WhUworth  y.  Oaugain,  1  Phil.  728 ;  LangUm  y.  Horion,  1  Har6| 
561 ;  see  the  cases  as  to  charging  orders  quoted  under  sect.  14,  pari, 
p.  457).  And  it  was  held  that  a  judgment  was  not  such  a  charge  on  laud 
as  would,  by  moans  of  registration  in  Middlesex,  take  precedence  of  an 
unregistered  mortgage  created  before  the  act  {Cathrow  y.  Fade,  1  Sm.  & 
OiflP.  423J. 

It  has  been  held  that  the  proceedings  in  equity  to  enforoe  the  charge 
given  by  this  section  must  be  by  the  person  to  whom  themoney  is  payable 
under  the  judgment  {CroiMer  y.  Crawther,  4  W.  R.  351). 

Under  this  section,  after  a  year  from  entering  up  his  judgment,  a  cre- 
ditor may  enforce  his  equitable  charge,  although  a  year  has  not  elapsed 
since  registration  {Derbyshire  R.  Co,  y.  Bainhrigge,  15  Beay.  146);  but  he 
cannot  proceed  before  a  year  from  the  entering  up  of  the  judgment  (5mt<A 
y.  Hiirat,  10  Hare,  30).  And  within  the  year  the  court  declined  to  appoint 
a  rocoiver  {Smith  y.  Hurst,  1  CoU.  0.  C.  705) ;  eyen  where  fraud  was  alleged 
{Synith  y.  Hnrsty  10  Hare,  30) ;  except  where  the  debtor  was  entitled  to  a 
life  interest  {Tescomhe  y.  Landor,  28  JBeay.  80;  see  Partridge  y.  Forier,  34 
Beay.  1).  Upon  a  bill  of  foreclosure  filed  by  a  mortgagee  after  the  bank- 
ruptcy of  his  mortgagor,  a  judgment  creditor,  who  had  entered  up  judg- 
ment against  the  mortgagor  less  than  one  year  preyiously  to  the  bankruptcy 
was  properly  made  a  de&ndant  {Harrison  y.  Pennell,  6  W.  R.  712). 

There  is  a  conflict  of  authority  as  to  what  is  the  right  method  of  enforc- 
ing the  charge,  whether  by  sale  {Footner  y.  SturgiSy  5  De  G.  &  Sm.  736 ; 
Bull  y.  Faulkrier,  1  De  G.  &  Sm.  685 ;  see  Ford  y.  WarieU,  2  PhilL  0.  C. 
591),  or  by  foreclosure  {Jones  y.  Bailey y  17  Beay.  582;  see  Messer  y.  BcyUj 
21  Beay.  559).  A  judgment  creditor,  who  has  been  in  possession  under 
an  elegit,  must  account  in  the  same  manner  as  a  mortgagee  in  possession 
{Bull  y.  Faulkner,  1  De  G.  &  S.  685).  Judgment  creditors  were  not 
allowed  successiye  periods  of  three  months  each  to  redeem,  but  one  period 
of  three  months  was  giyen  to  them  or  any  of  them  {Raddiff  y.  Salmon,  4 
De  G.  &  S.  526 ;  Stead  y.  Banks,  5  De  G.  &  S.  560 ;  Bates  y.  Hillcoat,  16 
Beay.  139).  As  to  proceedings  by  a  tenant  by  elegit  to  redeem  a  mortgage, 
see  Barnes  y.  Thrupp  (3  Jur.  N.  S.  1242 ;  6  W.  R.  48). 

As  to  equitable  relief  independently  of  this  section,  see  note  to  27  &  28 
Vict.  c.  112,  8.  1,  post,  p.  477. 

As  to  contribution,  see  8  Rep.  lib;  HarUy  y.  0*Flaharty,  Beatty,  61 ; 
and  see  16  &  17  Car.  2,  c.  5 ;  Averall  y.  Wade,  Lloyd  &  G.  252 ;  Handcock 
y.  Handcock,  1  Ir.  Ch.  R.  N.  S.  444. 


Stock  and 
shares  in 
public  funds 
and  public 
companies 
belonging  to 
the  debtor  and 
standing  in 
his  own  name 
to  be  charged 
by  order  of  a 
judge. 


Charge  upon  Stock,  &c. 

14.  If  any  person  agsdnst  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty's  superior  courts  at 
Westminster,  shall  have  any  government  stock,  funds,  or  an- 
nuities (A),  or  any  stock  or  shares  of  or  in  any  pubUo  company 
in  England  (whether  incorporated  or  not)  (t)  standing  in  hiis 
name  m  his  own  ri^ht,  or  in  the  name  of  any  person  in  trust  for 
him  (A:),  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts  (/),  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities,  or  shares,  or  such  of  them 
or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  ^e  amount  for  which  judgment 
shall  have  been  so  recovered,  and  interest  thereon,  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as 
he  would  have  been  entitled  to  if  such  charge  had  been  made  in 
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hifl  favour  by  the  judgment  debtor  (m) ;  provided  that  no  pro-    ^  *  *  ^^^\i 

oeedings  shcJl  be  taken  to  have  the  benefit  of  such  charge  until  .^! !_!! — L 

after  the  eviration  of  six  calendar  months  from  the  date  of  such 
order  (n). 

The  act  3  &  4  Yict.  c.  82,  s.  1,  after  reciting  the  above  section,  declares  3  &  4  Viot. 
that  the  aforesaid  provisions  of  the  said  act  shall  be  deemed  and  taken  to  c-  ^2,  s.  1. 
extend  to  the  interest  of  any  judepnent  debtor,  whether  in  possession,  re-  Dividends, in- 
mainder  or  reversion,  and  whet£er  vested  or  contingent  as  well  in  anj  terest,  etc. 
such  stocks,  funds,  annuities  or  shares  as  aforesaid  as  also  in  the  divi-  Stock,  etc.,  in 
dends,  interest  or  annual  produce  of  any  such  stock,  funds,  annuities  or  court, 
shares :  and  whenever  any  such  judgment  debtor  ahall  have  any  estate, 
light,  title  or  interest,  vested  or  contingent,  in  possession,  remainder  or 
reversion  in,  to,  or  out  of  any  such  stock,  funds,  annuities  or  shares  as 
aforesaid,  which  now  are  or  shall  hereafter  be  standing  in  the  name  of  the 
accountant-general  of  the  Court  of  Chancery,  or  the  accountant-general 
of  the  Court  of  Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest,  or 
annual  produce  thereof,  it  shall  be  lawful  for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  annuities  or  shares,  or  the  interest,  divi- 
dends or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judgment  debtor :  provided 
always,  that  no  order  of  any  judge  as  to  any  stock,  funds,  annuities  or 
shares  standing  in  the  name  of  tike  accountant-general  of  the  Court  of 
Chancery  or  the  accountant-general  of  the  Court  of  Exchequer,  or  as  to 
the  interest,  dividends  or  annual  produce  thereof,   shall  prevent  the 
Governor  and  Company  of  the  Bank  of  England,  or  any  pubhc  company, 
from  permitting  any  transfer  of  such  stock,  funds,  annuities  or  shares  or 
payment  of  the  interest,  dividends  or  annual  produce  thereof,  in  such 
maimer  as  the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively 
may  direct,  or  shall  have  any  greater  effect  than  if  such  debtor  haa 
charged  such  stock,  funds,  annuities,  or  shares,  or  the  interest,  dividends 
or  annual  produce  thereof,  in  favour  of  the  judgment  creditor,  with  the 
amount  of  the  sum  to  be  mentioned  in  any  such  order. 

In  addition  to  the  above  powers,  a  judgment  against  a  partner  can  now  Orders  charg- 
be  enforced  by  an  order  charging  his  interest  in  the  partnership  (d3  &  54  mg  partner- 
Yict.  c.  39,  s.  23).    Partnership  assets  in  the  hands  of  a  receiver  may  be  ship  assets. 
charged  to  enforce  a  partnership  debt  {Be  Cardoa^  1888,  W.  N.  17). 

The  judgment  in  respect  of  which  a  charging  order  is  asked  undLer  1  &  2  Judgment  in 
Vict.  o.  110,  s.  14,  must  be  for  an  ascertained  sum  {Wiggery  v.  TeppeVy  6  respect  of 
Ch.  Div.  364 ;  Chadwtck  v.  HoUy  8  D.  M.  &  G.  584) ;  but  the  sum  may  be  which  charg- 
a  sum  payable  at  a  future  date  {Bagnall  v.  Carlton^  6  C^.  D.  130).    A  ing  order  is 
jud^pment  for  costs  is  not  sufficient,  until  they  have  been  taxed  ( Wiggery  made. 
v.  Tcppjr,  sup.;  Jone»  v.  Williamaj  8  M.  &  W.  349;  contra.  Bums  v.  Irving, 
3  Ch.  jD.  291).    As  to  an  order  for  payment  of  monev  to  the  credit  of  a 
cause,  see  Ward  v.  Shakeshaft  (1  Dr.  &  Sm.  272). 

(A)  Arrears  of  a  government  annuit^r  are  not  chargeable  {Taylor  v.  What  can  be 
Tumbull,  4  H.  &  N.  495).    Nor  is  a  pension  granted  by  the  East  India  Co.  charged. 
{Morris  v.  Manesty,  7  Q.  B.  674).    As  to  a  charging  order  on  an  annuity  Annuities. 
**  payable  out  of  the  suitor's  fund  "  by  order  of  the  Lord  Chancellor,  in 
pursuance  of  46  Geo.  3,  c.  128,  see  Witkam  v.  Lynch  (1  Exch.  391). 

(i)  A  banking  co-partnership,  which  made  returns  to  the  Stamp  Office  Public  com- 
pilrsuant  to  7  Geo.  4,  c.  46,  was  held  to  be  a  public  company  not  incorpo-  panies  within 
rated  within  the  meaning  of  this  section  {M<iantyre  v.  Connell,  1  Sim.  K,  S.  this  section. 
225 ;  see  Graham  v.  Connelly  19  L.  J.  Ex.  361^.    It  is  doubtful  whether  a 
mining  company  on  the  cost- book  principle  is  a  public  company  within 
the  meaning  of  this  section  {Nicholls  v.  Mosewarne,  6  C.  B.  l)^.  S.  480 :  7 
W.E.  612). 

{h)  The  following  interests  in  stock,  &c.,  can  according  to  decided  cases  What  interest 
be  charged  under  this  section.    A  contingent  equitable  interest  in  stock  of  judgment 
{Baker  v.  Tynte,  29  L.  J.  Q.  B.  233 ;  Craggy.  Taylor  (2),  L.  E.  2  Ex.  131} ;  debtor  can  be 
ah  equity  of  redemption  in  stock  {Be  Boyal  Bamk  of  Australia,  25  L.  J,  Cn.  charged. 
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649 ;  see  Fulitr  y.  Ewlt^  7  Ex.  796) ;  stock  in  court  to  the  credit  of  a 
lunatio  debtor  {Home  y.  PoutUairif  23  Q.  B.  D.  264) ;  the  iaterest  of  a 
legatee  in  stock  standing  in  the  name  of  the  testator  {Errington  y.  Prior, 
10  I.  L.  B.  79) ;  the  interest  of  the  debtor  in  stock  held  on  trust  for  him 
and  another  {South  Western  Co,  y.  Jhberison,  8  Q.  B.  D.  17 ;  see  Fowler  y. 
Churchill,  11  M.  &  W.  57).  In  such  last-mentioned  case  the  order  need 
not  define  the  extent  of  the  chargeable  interest,  the  trustees  being  re- 
sponsible for  giying  proper  effect  to  the  order  (;Soti<A  Wettem  Co,  y.  Bobert' 
8on,  sup.,  where  there  was  a  clause  of  forfeiture  on  alienation;  see  White 
y.  0' Grady,  2  Ir.  Ch.  R.  333;  Bodgena  y.  Hodgens,  I.  E.  11  Eq.  439). 

The  following  cannot  be  charged  under  this  section.  Stock  of  a  deceased 
debtor  in  the  hands  of  his  representatiye  {Finney  y.  Hind,  4Q.  B.  D.  102; 
Wallace  y.  M'Cann,  4  Ir.  Eq.  B.  522).  Stock  to  which  the  debtor  is  en- 
titled as  executor,  though  he  is  also  beneficially  interested  as  legatee  {Tay- 
lor y.  Tumbtdl,  4  H.  &  N.  495 ;  see  Hodgens  y.  Hodgtns,  I.  B.  11  E^.439). 
Stock  forming  part  of  an  estate  the  proceeds  of  whidi  after  conyeraion  are 
bequeathed  to  the  debtor  {Dixon  y.  Wrench,  L.  B.  4  Ex.  154).  Stock  or 
shares  of  which  the  debtor  is  only  trustee  {Re  BlaJeeley  Ordnance  Co.,  25 
W.  R.  Ill ;  35  L.  T.  617 ;  GUI  y.  Continental  Gas  Co,,  L.  B.  7  Ex.  332; 
see  as  to  the  old  practice  Rogers  y.  Holloway,  5  Man.  &  G,  292 ;  Fuller  y. 
Earle,  7  Ex.  796 ;  Cragg  y.  Taylor,  L.  B.  1  Ex.  148);  eyen  where  the  shares 
were  (qualification  shares  standing  in  the  name  of  a  director,  and  which 
according  to  the  articles  of  association  of  the  company  were  to  be  held  by 
him  *•  in  his  own  right"  {Cooper  y.  Griffin,  1892,  1  Q.  B.  740).  Property 
of  a  married  woman  which  she  is  restrained  from  anticipating  {Stanley  y. 
Stanley,  7  Ch.  D.  589  ;  Smith  y.  Whithck,  34  W.  B.  414).  Cash  in  court 
to  the  credit  of  the  judgment  debtor  {Brereton  y.  Edwards,  21  Q.  B.  Diy. 
488) ;  but  such  cash  can  be  charged  under  the  general  jurisdiction  of  the 
court  (/6. ;  see  Re  Bell,  Carter  y.  Stadden,  54  L.  T.  370;  34  W.  E.  363). 
Cash  in  the  hands  of  a  trustee  for  the  judgment  debtor  cannot  be  charged 
{Robinson  y.  Pearce,  7  Dowl.  93 ;  see  Wallace  y.  M*Cann,  4  Ir.  Eq.  B. 
522).  An  order  charging  an  equitable  debt  could  not  be  obtained 
{Horsley  y.  Cox,  4  Ch.  92) ;  but  such  a  debt  can  be  attached  ( Wilson  y. 
Dundas,  1875,  W.  N.  232). 

(/)  Charging  orders  may  be  made  by  any  judge  (B.  S.  C,  Ord.  46,  r.  1 ; 
see  Brereton  y.  Edtvards,  21  Q.  B.  Diy.  488).  In  the  Queen's  Bench 
Diyision  the  order  nisi  may  be  made  by  a  master  (B.  S.  C,  Ord.  54,  r.  12). 
The  writ  in  an  action  to  enforce  a  charging  order  made  under  this  section 
cannot  be  seryed  out  of  the  jurisdiction  (ATortfy  y.  Stephan,  58  L.  T.  850 ; 
36  W.  B.  779;  see  Re  Gethin,  I,  B.  11  Eq.  512}.  See  further  as  to  the 
practice,  Dan.  Ch.  Pr.  939 ;  Chit.  Arch.  919  ;  Brown  y.  Bam/ord  (9  M.  & 
W.  42);  Graham  Y.  Connell  {19  L.  J.  Ex.  361);  Robinson  y.  Burbidge{9 
C.  B.  289). 

When  the  fund  is  large  and  the  debt  small  an  adequate  part  only  of  the 
fund  should  be  charged  {Home  y.  Fountain,  23  Q.  B.  D.  267  ;  see  Stan^ 
ley  y.  Bond,  8  Beay.  50).  In  the  case  of  a  lunatic  debtor  the  order  may 
proyide  that  the  charge  should  not  be  enforceable  till  the  death  of  the 
lunatic  or  further  order  {Re  Leaveslty,  1891, 3  Ch.  1).  For  a  form  of  order 
charging  shares  in  a  company,  see  Re  Connell  (35  L.  J.  Ch.  649^ ;  Re  Im- 
perial Association  { 1 868,  W .  N.  80).  For  the  case  of  a  charsing  oraer  against 
a  corporation,  see  ^.  6^.  y.  Thetford  (8  W.  B.  467).  See  further  as  to 
forms  of  orders,  Seton,  423  et  seq,,  5th  ed. 

A  charging  order,  when  made  absolute,  operates  from  the  making  of  the 
order  nisi  (Haly  y.  Barry,  3  Ch.  452 ;  Brereton  y.  Edwards,  21  Q.  JB.  Diy. 
488 ;  see  Warburton  y.  Hill,  Kay.  470).  A  decree  for  administration 
subsequent  to  the  order  nisi  will  not  preyent  it  being  made  absolute  {Haly 
y,  Barry,  sup,) 

A  charging  order,  after  it  has  been  made  absolute,  is  not  within  the 
proviso  in  sect.  15 {post),  and  cannot  be  rescinded (c/e/'reya  y.  Reynolds,  48 
Li,  T.  358  ;  Drew  y.  Willis,  1891, 1  Q.  B.  450).  A  judgment  creditor  may, 
however,  be  restrained  from  proceeding  on  a  charging  order  if  improperly 
obtained  {Leese  y.  Martin,  17  Eq.  224). 
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(m)  The  effect  of  a  charging  order  depends  on  the  validity  of  the  judg-     Ilk  8  Viet, 
ment,  not  on  the  capacity  of  the  judgment  debtor  to  give  a  valid  charge    o*  110,  i.  14. 
{Re  Leavesley,  1891,  2  Ch.  1).   So  a  charging  order  founded  on  a  valid  judg- 
ment  against  a  lunatic  was  held  good  [lb, ;  Home  v.  Pountain,  23  Q.  B.  ■™®°*.  ®* 
D.  264,  as  to  which  case  see  Be  Leavealey,  1891,  2  Ch.  3).     A  charging  l^f^^ 
order  founded  on  a  judgment  for  money  lent  to  the  judgment  debtor 
during  his  infancy  will  hare  no  e£fect  at  all  {Be  Onslow,  20  £q.  677).    A 
chargmg  order  may  or  may  not  according  to  the  terms  of  the  gift,  deter- 
mine an  interest  oJ:  the  debtor,  determinable  on  alienation  {Montifiore  v. 
Bthrene,  1  Eq.  171 ;  Boffey  v.  Bent,  3  Eq.  759 ;  Be  Kelly,  West  v.  Turner, 
69  L.  T.  494 ;  see  South  Western  Co,  v.  Bohertson,  8  Q.  B.  Div.  17).     A 
charging  order  is  not  an  execution  within  sect.  45  of  the  Bankruptcy 
Act,  1^3  (-Be  Hutchinson,  16  Q.  B.  D.  515).     Nor  does  it  give  the  court 
jurisdiction  to  order  a  sale,  but  a  separate  action  must  be  brought  {Leggot 
V.  Western,  12  Q.  B.  D.  287;  see  Bicketts  v.  Bicketts,  1891,  W.  N.  29). 
Aftet  an  order  has  been  made  charging  stock  standing  in  the  names 
of  trustees,  tiie  bank  is  still  bound  to  pay  the  dividends  to  the  trustees, 
who  alone  are  responsible  for  the  apphcation  thereof  {Bristed  v.  Wilkins, 
3  Hare,  235 ;  Fowler  v.  Churchill,  11  M.  &  W.  67,  323 ;  South  Western  Co. 
V.  Bohertson,  8  Q.  B.  D.  17). 

A  charging  order  does  not  ^ve  a  judgment  creditor  priority  over  Effect  as 
a   prior  charge,   legal   or  equitable,  even  if   he  has  no  notice  of  it  against  mort- 
{Be    Bdl,    Carter    v.   Stadden,   64    L.    T.   370 ;    34  W.   E.   363 ;    Haly  gagees. 
V.  Barry,   3  Ch.   452;    Breardig  v.  Dorringtim,  4   De  G.   &   S.    122; 
see  Oill   v.    Continental    Oas    Co.,   L.   E.   7    Ex.   338);    and    even    if 
the  mortgage  was  made  after  the  judgment  {Scf)U  v.  Hastings^  4  K.  &  J. 
633 ;  Dunster  v.  Glengall,  3  Ir.  Ch.  E.  47) ;  and  (in  the  case  of  stock  held 
on  trust)  even  if  no  notice  was  given  by  the  mortgagee  to  the  trustees 
{Beavan  v.  Oxford,  6  D.  M.  &  G.  524,  632 ;  Kinderley  v.  Jervis,  22  Beav. 
28 ;  ScoU  V.  Hcuiings,  sup, ;  see  Pickering  v.  Il/racomhe  B.  Co.,  L.  E.  3  C.  P. 
235 ;  Bohinson  v.  NesbiU,  id.  264 ;  ovemiling  WaUs  v.  Porter,  3  Ell.  &  Bl. 
743).    A  Bure^  who,  under  19  &  20  Yict.  c.  9,  is  entitled  to  be  recouped 
for  over  contribution  out  of  certain  stock,  has  priority  over  a  judgment 
creditor  who  has  a  charging  order  on  such  stock  {Silk  v.  Eyre,  I.  E.  9  Eq. 
393). 

Where  stock  is  in  court  to  the  credit  of  the  debtor,  a  charging  order.  Stop  orders, 
made  by  any  judge  of  the  High  Court  and  duly  notified  to  the  paymaster- 
general,  will  bind  it  without  any  stop  order  {Brereton  v.  Edwards,  21  Q.  B. 
Div.  488 ;  S.  C.  Funds  Eules,  99).  A  stop  order  mav  be  obtained  without 
any  preliminary  charging  order  naving  been  made  {Hopewell  v.  Barnes,  1 
Ch.  D.  630 ;  Shaw  v.  Hudson,  48  L.  J.  Ch.  689V  See  further  as  to  stop 
orders,  E,  S.  C,  Ord.  46,  rr.  12  and  13,  and  the  lorms  in  Seton,  6th  ed.  417 

Where  a  fund  in  court  had  been  recovered  by  the  exertions  of  a  EfPectas 
solicitor,  he  was  held  entitled  (in  respect  of  his  lien  for  costs)  to  priority  against  soli- 
over  a  judgment  creditor  of  his  client,  who  had  obtained  both  a  charging  citor's  lien. 
order  and  a  stop  order  {Haymes  v.  Cooper,  33  Beav.  431). 

(n)  The  proviso  contained  in  this  section  does  not  prevent  the  creditor  Final  proriso. 
from  obtaining  a  stop  order  to  restrain  the  debtor  from  receivin^dividends 
of  stock  accruing  within  the  six  months  {WaMs  y.  Jefferyes,  3  Mac.  &  G. 
372 ;  see  BrisUd  v.  Wilkins,  3  Hare,  236). 
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15.  {And  in  order  to  prevent  any  person^against  whom  judgment  Order  of 
shall  have  been  obtained  from  transferring  ^  receiving^  or  disposing  of  jud^e  to  be 
any  stocky  funds^  annuities  or  shares  hereby  authorized  to  be  charged  fi^^^iJ^^ 
for  the  benefit  of  the  judgment  creditor  under  an  of*der  of  a  judge,  be 
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^  no  ^'^i**    *^  farther  enacted  thatl  every  order  of  a  judge  oharging  any 
^*      >  '•     '   goTemment  stook,  fuiKU  or  annuities,  or  any  stock  or  shares  in 
ex  parte,  and   any  publio  company,  under  this  act,  shall  be  made  in  the  first 
^e'^^OT      "18^1^0®  ®^  parte,  and  without  any  notice  to  the  judgment  debtor, 
companj  to      ^uid  shall  be  an  order  to  show  cause  only ;  and  such  order,  if  any 
operate  as  a     government  stock,  funds  or  annuities  standing  in  the  name  of 
diBtringas.       ^j^^  jud^eut  debtor  in  his  own  right,  or  in  the  name  of  any 
person  m  trust  for  him,  is  to  be  affected  by  such  order,  shall 
restrain  \_the  Oovernor  and  Company  of]  the  Bank  of  England 
from  permitting  a  transfer  of  such  stock  in  the  meantime,  and 
until  such  order  shall  be  made  absolute  or  discharged ;  and  if 
any  stock  or  shares  of  or  in  any  publio  company  standing  in  the 
name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name 
of  any  person  in  trust  for  him,  is  or  are  to  be  affected  by  any 
such  order,  shall  in  like  manner  restrain  such  public  company 
from  permitting  a  transfer  thereof ;  and  [that]  if,  after  notice 
of  such  order  to  the  person  or  persons  to  be  restrained  thereby, 
or  in  case  of  corporations  to  any  authorized  agent  of  such 
corporation,  and  before  the  same  order  shall  be  aischcu*ged  or 
made  absolute,  such  corporation,  or  person  or  persons,  shall 
permit  any  such  transfer  to  be  made,  then  and  in  such  case  the 
corporation,  or  person  or  persons  so  permitting  such  transfer, 
shall  be  liable  to  the  judgment  creditor  for  the  value  or  eonount 
of  the  property  so  charged  and  so  transferred,  or  such  part 
thereof  as  may  be  sufficient  to  satish^  his  judfi^ment ;  and  [that] 
no  disposition  of  the  judgment  debtor  in  tne  meantime  shaU 
be  valid  or  effectual  as  against  the  judgment  creditor;   and 
further,  [that]  unless  the  judgment  debtor  shall  within  a  time 
to  be  mentioned  in  such  order  show  to  a  judge  of  one  of  the 
said  superior  courts  sufficient  cause  to  the  contrary,  the  said 
order  shall,  after  proof  of  notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute:  provided  that  any 
such  judge  shall,  upon  the  application  of  the  judgment  debtor, 
or  any  person  interested,  have  full  power  to  discmarge  or  vary 
such  order,  and  to  award  such  costs  upon  such  application  as  he 
may  think  fit  (o). 

(o)  See  the  note  to  preceding  section.  The  words  in  itaUos  haye  been 
repealed  by  37  &  38  Vict.  c.  96. 

f'or  the  notice  which  has  now  been  substitated  for  the  old  writ  of 
distringas,  see  B.  8.  C,  Ord.  46,  r.  3  6<  «eg. 


[Sect.  16  as  to  taking  the  body  of  a  debtor  was  repeakd  by  87  & 
38  Vict.  c.  96.] 
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17.  Every  judgment  debt  shall  carry  interest  at  the  rate  of  judgment 
four  pounds  per  centum  per  annum  from  the  time  of  entering  debts  to  carry 
np  the  judgment  [or  from  the  time  of  the  commencement  of  this  interest. 
act  in  cases  of  judgments  then  entered  up  and  not  carrying  interest,"] 
until  the  same  shall  be  satisfied,  and  such  interest  may  be  levied 
under  a  imt  of  execution  on  such  judgment  (q). 

The  words  in  italics  were  repealed  by  42  &  43  Yict.  c.  59,  s.  2. 

{q)  Formerly  a  judgment  did  not  carry  interest,  but  interest  might  be 
recovered  in  the  shape  of  damages  {Gaunt  y.  Taylor ^  3  M.  &  K.  302). 

A  judgment  given  for  securing  an  annuity  carries  interest  under  this 
section  {Knight  v.  Bowyer^  4  De  G.  &  J.  619).  Where  a  judgment  was 
entered  by  consent  for  a  sum  to  be  paid  by  half-yearly  instalments,  no 
interest  was  payable  so  long  as  the  instalments  were  duly  paid  {Caudery 
V.  Finnerty,  66  L.  T.  684).  A  judgment  of  a  county  court  does  not  carry 
interest  [R,  v.  Essex,  18  Q.  B.  D.  704). 

The  interest  payable  under  this  section  is  a  debt  due  from  the  judgment 
debtor  {Re  Clagett,  36  W.  K.  653) ;  and  may  be  included  in  a  bankruptcy 
notice  on  the  judgment  {Re  Lehmann,  62  L.  T.  941).  As  to  when  a  cove- 
nant to  pay  interest  at  a  higher  rate  than  4  per  cent,  is  merged  in  a  judg- 
ment, see  Re  European  R,  Co, ,  Ex  p.  Oriental  Corporation  (4  Ch.  Div.  33) ; 
Popple  V.  Sylvester  (22  Ch.  D.  98) ;  Re  Sneyd,  Ex  p,  Fewings  (25  Ch. 
Div.  338) ;  Arbuthnot  v.  Bunsilall  (62  L.  T.  234).  The  interest  given  by 
this  section  runs,  if  the  judgment  is  pronounced  in  court,  from  that  date 
(E.  S.  0.  Ord.  41,  r.  3 ;  Ord.  42,  r.  16),  otherwise  from  the  date  of  the 
entering  up  (E.  S.  0.  Ord.  41,  rr.  3,  4 ;  Ord.  42,  r.  16). 

The  judgment  carries  interest  until  satisfaction.  As  to  when  a  judg- 
ment at  law  is  satisfied  for  the  purpose  of  carrying  interest,  see  Sinclair 
V.  G.  E.  R.  Co,  (L.  E.  5  C.  P.  391). 

This  section  applies  to  judgments  as  well  for  costs  as  for  the  subject-  Oosba, 
matter  of  the  action  {Pitcher  v.  Roberts^  12  L.  J.  Q.  B.  178 ;  see  Newton  v. 
Conyngham^  17  L.  J.  C.  P.  288) ;  interest  running  in  the  absence  of  special 
order,  from  the  date  of  the  judgment  {Pyman  v.  Burt^  1884,  W.  N.  100 ; 
Landowners^  Co,  v.  Ashford,  33  W.  E.  41 ;  Re  London  Wharfing  Co,y  53 
L.  T.  112;  33  W.  E.  836;  Boswell  v.  Coaks,  57  L.  T.  742;  36  W.  E.  65). 
The  section  does  not  apply  where  the  costs  are  directed  to  be  paid  out  of 
an  estate,  as  in  an  administration  action  {Re  Marsden,  Withington  v. 
Neumann,  40  Ch.  D.  475;  A,  G,  v.  Nethercote,  11  Sim.  529;  see  23  &  24 
Vict.  c.  127,  s.  27).  Nor  does  the  section  apply  to  costs  given  in  a  fore- 
closure action  {EardUy  v.  Knight,  41  Ch.  D.  537);  but  where  in  such  a 
case  the  costs  are  ordered  to  be  added  to  the  security,  then,  independently 
of  this  section,  interest  at  4  per  cent,  runs  from  the  date  of  the  taxing 
master's  certificate  {Ih. ;  Lippard  v.  Ricketts,  14  Eq.  291). 

See  also  as  to  payment  as  between  solicitor  and  client  of  interest  on 
costs,  Solicitors*  Eemuneration  Act,  1881,  Order  7;  Blair  v.  Cordner  (19 
Q.  B.  D.  516). 

Where  execution  is  delayed  by  an  appeal,  interest  is  given  under  E.  S.  C. 
Ord.  58,  r.  19.  As  to  interest  where  the  judgment  of  a  colonial  court  is 
reversed  by  the  privy  council,  see  Rodger  v.  Comptoir  d^Escompte  (L.  E,  3 
P.  0.  465).    See  furuier  the  note  as  to  interest  generally,  ante,  p.  191. 


Deckees  and  Orders  in  Equity. 

18.  All  decrees  or  orders  of  courts  of  equity,  and  all  rules  of  ^^^^^f^ 
oourts  of  common  law,  [and  all  orders  of  the  Lord  Chancellor  or  of  oourts  of 
the  court  of  review  in  matters  of  bankruptcy j"]  and  all  orders  of  the  ©q«ity>  *o., 
Lord  Ohanoellor  in  matters  of  lunacy,  whereby  any  sum  of  Jj  ^Sd^mambi 
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1*8  ^et.  money,  or  any  costs,  oharges  or  expenses,  shall  be  payable  to 
e.  110,  a.  18.  Q^j  person,  shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys  or  costs,  charges  or  expenses,  shall  be  payable  shall  be 
deemed  judgment  creditors  within  the  meaning  of  this  act ;  and 
all  powers  hereby  given  to  the  judges  of  the  superior  courts  of 
common  law  with  respect  to  matters  depending  in  the  same 
courts  shall  and  may  be  exercised  by  courts  of  equity  with 
respect  to  matters  therein  depending,  [and  by  the  Lord  Chancellor 
and  the  court  of  review  in  matters  of  bankruptcy y"]  and  by  the  Lord 
Chancellor  in  matters  of  limacy ;  and  all  remedies  hereby  given 
to  judgment  creditors  are  in  like  manner  given  to  persons  to 
whom  any  moneys  or  costs,  charges  or  expenses  are  by  such 
orders  or  rules  respectively  directed  to  be  paid  (r). 

The  words  in  italics  wero  repealed  by  37  &  38  Vict.  c.  96. 
(r)  This  section  is  extended  to  the  equity  court  of  Durham  as  to  lands 
within  its  jurisdiction  (18  &  19  Vict.  c.  15,  s.  2).    As  to  enforcing  a  judg- 
ment of  the  Durham  court  against  land  outside  its  jurisdiction,  see  52  &  53 
Vict.  c.  47,  s.  3.     As  to  the  Lancaster  court,  see  13  &  14  Vict.  c.  43,  s.  24. 
Gases  mider  A  decree  ordering  a  defendant  to  pay  a  sum  of  money,  interest  and  costs, 

this  section.  when  ascertained,  was  held  to  be  within  this  section  {Beaufort  y.  Phillipa, 
1  D.  G.  &  Sm.  321).  Also  a  judgment  entered  up  under  6  &  7  Vict.  c.  73, 
B.  43  (Griffiths  v.  Hughes,  16  M.  &  W.  809) ;  but  not  a  decree  for  an  ac- 
count and  payment  of  what  should  be  found  due  {Chadwick  v.  Holtt  8  D.  M. 
&  G.  584 ;  Garner  v.  BriggSy  6  W.  B.  378) ;  nor  an  order  for  a  foreclosure 
{Burrows  v.  HoUey,  35  Ch.  D.  123) ;  nor  the  chief  clerk's  certificate  finding 
money  to  be  due  to  a  party,  though  adopted  by  the  judge  {Mansfield  v. 
OgJe,  4  D.  G.  &  J.  38) ;  nor  a  decree  directing  payment  to  the  credit  of  a 


mentioned  form,  see  E.  S.  C.  Ord.  42,  r.  4 ;  Re  Coneyy  Coney  v.  Bennett^ 
29  Ch.  D.  993 ;  Re  Whiteley,  Whiteley  v.  Learoyd,  56  L.  T.  846 ;  De  la  Pole 
v.  Dick,  29  Ch.  Div.  351. 

A  rule  for  taxation  of  costs,  and  an  allocatur  of  the  master,  do  not 
amount  to  a  judgment  within  this  section  {Sliaw  v.  Neale,  6  H.  L.  C.  581); 
nor  a  judge's  omer  for  payment  of  money  obtained  ex  parte  {Richards  v. 
Patterson,  8  M.  &  W.  313 ;  see  N^le  v.  Postlethwaite,  8  Dowl.  P.  C.  100). 
Enforcement        Under  E.  S.  C.  Ord.  42,  r.  3,  a  judgment  for  the  payment  to  any  person 
of  judgment     of  money  may  be  enforced  by  any  of  the  modes  by  which  a  judgpent  or 
or  orders.  decree  for  the  payment  of  money  of  any  court  whose  jurisdiction  is  trans- 

ferred by  the  Jud.  Act,  1873,  might  have  been  enforced  at  the  time  of  the 
passing  thereof.  And  imder  E.  S.  C.  Ord.  42,  r.  24,  every  order  of  the 
court  or  a  judge  in  any  cause  or  matter  may  be  enforced  against  all 
persons  bound  tiiereby  in  the  same  manner  as  a  judgment  to  the  same 
effect.  Any  person  not  a  party  to  a  cause  or  matter  in  whose  favour  any 
order  is  made  may  enforce  such  order  by  the  same  process  as  if  he  were 
a  party,  and  a  judgment  or  order  may  be  enforced  against  him  as  if  he 
Orders  in  were  a  party  (E.  S.  C.  Ord.  42,  r.  26).    By  sects.  93  and  94  of  the  Bank- 

bankruptcy,     ruptey  Act,  1883,  the  Court  of  Bankruptcy  was  united  with  the  Supreme 
Court.    And  under  the  Bankruptey  Eules,  1886,  No.  93,  every  order  of 
the  court  in  bankruptey  may  be  enforced  as  if  it  were  a  judgment  to  the 
same  effect  (See  also  r.  107). 
Execution.  Every  person  to  whom  any  sum  of  money  or  anv  costs  shall  be  pa3rable 

under  a  judgment  shall,  so  soon  as  they  are  payable,  be  entitled  to  execu- 
tion (E.  S.  0.  Ord.  42,  r.  17  ;  see  before  this  rule  Doe  v.  Barrett,  10  Q.  B. 
531 ;  Doe  v.  Hampsm,  5  Dowl.  &  L.  484  ;  Wallis  v.  SheffiM,  8  Jur.  1002; 
Hill  V.  Brown,  16  M.  &  W.  796).  And  where  costs  are  eiven  to  be  ascer- 
tained by  taxation,  a  separate  writ  may  be  issued  for  tnem  when  taxed 
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(B.  S.  0.  Ord.  42,  r.  18 ;  HarrU  v.  Jewell,  1883.  W.  N.  216 ;  see  before     1  *  «  ^lot. 
tiiiB  role,  Jbne«  v.  WUliarM,  8  M.  &  W.  349 ;  Hodgson  v.  PaUer$on,  5  Scott,    ••  HO^rlS. 
N.  R  76 ;  Cc«»  v.  BarUett,  9  M.  &  W.  840).    As  to  a  judgment  on  a 
condition,  see  E.  8.  C.  Ord.  42,  r.  9 ;  Gibbs  v.  Flight  (13  0.  B.  803). 

Under  the  Arbitration  Act.  1889  (52  &  63  Vict.  c.  49),  a  submission,  Awards, 
unless  a  contrary  intention  is  expressed  therein,  has  the  same  effect  as  if 
it  had  been  made  an  order  of  court  (sect.  1),  and  an  award  may,  by  leave 
of  the  court  or  a  judge,  be  enforced  in  the  same  manner  as  a  judgment  or 
order  to  the  same  effect  (sect.  12). 

Eor  the  older  cases  as  to  enforcing  awards  under  this  section,  see  Jones 
V.  WiUiams  (11  Ad.  &  Ell.  175);  Dickenson  v.  AUsop  (13  M.  &  W.  722); 
Fatpceit  v.  F.  C.  R,  Co,  (6  Dowl.  &  L.  54) ;  Mackenzie  v.  Sligo  R,  Co.  (9 
C.  B.  250) ;  Lambe  v.  Jones  (9  C.  B.  N.  8.  478) ;  Lloyd  v.  Harris  (8 
C.  B.  63). 
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19.  No  judgment  of  any  of  the  said  superior  oourts,  nor  any  No  judgment, 
decree  or  order  in  any  court  of  equity,  nor  any  rule  of  a  court  of  f^^J^'*  ^ 
oommon  law,  nor  any  order  in  [bankruptq/  or]  lunacy,  shall  by  estate  other- 
virtue  of  this  act  affect  any  lands,  tenements  or  hereditaments,  ^8«  than  as 
as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  a  ^^i^^fg*^  * 
memorandum  or  minute  contetining  the  name  and  the  usual  or  tered. 
last  known  place  of  abode,  and  the  title,  trade  or  profession  of 
the  person  whose  estate  is  intended  to  be  affected  thereby,  and 
the  court  and  title  of  the  cause  or  matter  in  which  such  judg- 
ment, decree,  order  or  rule,  shall  have  been  obtained  or  made, 
and  the  date  of  such  judgment,  decree,  order  or  rule,  and  the 
account  of  the  debt,  damages,  costs  or  monies  thereby  recovered 
or  ordered  to  be  paid,  shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  same  particulars  in  a  book  in  alphabetical  order, 
by  the  name  of  the  person  whose  estate  is  intended  to  be  affected 
by  such  judgment,  decree,  order  or  rule ;  and  such  officer  shall 
be  entitled  for  any  such  entry  to  the  sum  of  58. ;  and  all  persons 
shall  be  at  Uberty  to  search  the  same  book  on  payment  of  the 
sum  of  Is.  («). 

(«)  The  words  "  bankruptcy  or  "  were  repealed  by  37  &  38  Vict.  c.  96. 

Prior  to  this  act,  ludgmente,  in  order  to  aifect  lands  as  to  bond  fide  pur-  Dockets, 
chasers,  had  to  be  docketed  under  4  &  5  Will.  &  Mary,  c.  20,  made  per- 
petual by  7  &  8  Will.  3,  c.  36,  s.  3.  These  dockets  haye  been  closed,  and 
judgments  already  docketed  directed  to  be  registered  under  1  &  2  Vict. 
c.  110  (2  &  3  Vict.  c.  11,  ss.  1  and  2 ;  see  Bedford  v.  Forbes,  1  Carr.  &  K. 
33). 

Kegistration  under  1  &  2  Vict.  c.  110,  did  not  alter  the  rights  of  pur-  Registration 
chasers  or  mortgagees  without  notice  (2  &  3  Vict.  c.  11,  s.  5;  see  West-  nnderthia 
brook  V.  Biythe,  3  E.  &  B.  737 ;  Robimon  v.  Woodward,  4  De  G.  &  Sm.  section. 
562 ;  Hughes  v.  Lumley,  4  E.  &  B.  274 ;  Benham  v.  Keane,  3  D.  F.  &  J. 
318). 

Judgments  are  now  registered  at  the  central  office  (R.  S.  C.  Ord.  61, 
r.  1).  In  addition  to  the  particulars  mentioned  in  the  present  section,  the 
date  when  the  memorandum  is  left  must  be  entered  (2  &  3  Vict.  c.  11, 
8.  3).  A  registration  was  held  good  where  the  debtor  was  described  by 
the  wrong  christian  name  in  the  title  of  the  action,  but  by  the  right  name 
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1*8  Viet. 
0. 110,  I.  19. 

Vacatiiig. 


He-regifltra- 
tion. 


Kotioe. 


Jndgmenis 
after  1860. 

51  k  52  Yiot. 
c.  51. 


in  the  regiBter  [Btavan  y.  Oxford,  3  Sm.  &  G.  11).  It  was  hold  that  the 
master  had  a  diiBcretion  as  to  the  particulars  to  be  entered  with  which  the 
court  could  not  interfere  {Ex  p,  Neas,  6  C.  B.  155).  The  registration  of  a 
writ  or  order  affecting  land,  may  be  vacated  pursuant  to  an  order  of  the 
High  Court  or  any  judge  thereof  (S.  L.  Act,  1890,  s.  19;  see  Wells  t, 
Othba,  3  Beav.  399 ;  Ex  p.  Holden,  13  0.  B.  N.  8.  041).  A  judgment 
registered  under  this  act  is  yoid  as  against  purchasers,  mortgi^gees,  and 
creditors  unless  re-registered  every  five  years  ^2  &  3  Vict.  c.  11,  s.  4).  As 
to  who  are  **  creditors,"  see  Simson  v.  Morley  (2  K.  &  J.  71),  The  pro- 
visions as  to  re-re^tration  operate  for  the  Mnefit  of  all  persons  deriving 
title  mediately  or  immediately  from  the  debtor  {Benham  v.  Keane,  1  J.  & 
H.  685^.  The  circumstance  that  a  re-registration  is  not  within  five  years 
from  tne  previous  registration  does  not  make  it  ineffectual  as  against 
subsequent  purchasers,  &c.  (18  &  19  Vict.  c.  15,  s.  6;  Beavan  v.  Oauford, 
6  D.  M.  &  G.  492).  Nor  does  a  creditor  who  has  once  obtained  priority 
over  another  by  registration,  lose  that  priority  by  omitting  to  re-register 
{Beavan  v.  Oxford,  aup, ;  Shaw  v.  Neal,  6  H.  L.  C.  581).  Where  A.  had 
priority  over  B.,  and  B.  had  priority  over  C,  but  A.'s  judgment  was  void 
for  want  of  re-registration  as  against  C,  G.  was  paid  m  priority  to  B.  to 
the  amount  of  A.  s  judgment,  then  B.  was  paid  m  full,  then  C.  was  paid 
the  balance  of  his  debt,  then  A.  was  paid  {Re  Kensington,  Bacon  v.  Ford, 
29  Ch.  D.  527 ;  see,  however,  Beavan  v.  Oxford,  25  L.  J.  Ch.  299). 

Notice  to  a  purchaser,  mortgagee,  or  creditor,  of  a  judgment  which  is 
unregistered  or  not  re-registered,  does  not  invalidate  any  transaction 
completed  before  registration  or  re-registration  as  the  case  may  be  (3  &  4 
Vict.  c.  82,  s.  2 ;  18  &  19  Vict.  c.  15,  ss.  4,  5 ;  Nortdiffe  v.  Warburton,  10 
W.  B.  635 ;  Lee  v.  Green,  6  D.  M.  &  G.  155 ;  see  further  as  to  notice, 
Freer  v.  Ilesee,  22  L.  J.  Ch.  597). 

As  te  the  registration  necessary  where  the  lands  are  in  a  register  county, 
see  the  cases  quoted  under  the  1  &  2  Vict.  c.  110,  s.  13,  ante,  p.  453. 

As  te  judgments  entered  up  between  the  23rd  July,  1860,  and  the  29th 
July,  1864,  see  23  &  24  Vict.  c.  38,  poet,  p.  470.  And  as  to  judgments 
entered  up  after  the  29th  July,  1864,  see  27  &  28  Vict.  c.  112,  post,  p.  476. 

See  now  as  to  registration,  the  Land  Charges  Begistration  and  Searohea 
Act,  post,  p.  480. 


l^Sect.  20  proi^ided  for  the  issue  of  new  or  altered  tcrits  to  give 
effect  to  the  provisions  of  this  act^  and  was  repealed  by  i2Sf  4S  Vict, 
c.  59.     See  mw  R.  8.  C.  Ord.  42,  r.  14.] 


Chancery 

palatine 

courts. 


Courts  of  Lancaster  and  Durham. 

Sect  21  extended  the  provisiom  of  this  act  to  the  common  law 
courts  of  Lancaster  and  Durham^  the  jurisdiction  of  which  was  trans- 
feiTed  to  the  High  Court  by  the  Jud.  Act,  1873,  a.  16  {t). 

(t)  See  also  18  &  19  Vict.  c.  15,  ss.  1,  2,  3,  7,  and  9. 

By  13  &  14  Vict.  c.  43,  s.  24,  all  the  remedies,  authorities  and  provi- 
sions of  1  &  2  Vict.  c.  110,  2  &  3  Vict.  c.  11,  and  3  &  4  Vict.  c.  82,  appU- 
cable  to  the  superior  courte  of  common  law  at  Westminster,  were  extended 
to  tie  Court  of  Chancery  of  Lancaster  within  the  limits  of  the  jurisdiction 
thereof,  and  orders  of  that  court  were  directed  to  be  registered.  By  18  & 
19  Vict.  c.  15,  8.  2,  the  provisions  of  ss.  18, 19,  and  20  of  1  &  2  Vict.  c.  110, 
were  extended  to  the  Chancery  Court  of  Durham.  The  section  further 
provided  that  no  judgment  or  order  of  any  court  should  bind  land  in 
either  of  the  palatine  counties  unless  registered  in  the  proper  palatine 
court. 
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By  18  &  19  Vict  c.  16,  ss.  3  and  9,  the  proyiaions  of  2  &  3  Vict.  o.  11,     1*2  Vict. 
SB.  3,  4,  6,  and  7,  and  of  3  &  4  Vict.  c.  82,  a.  2,  as  explained  or  amended    e*  HO,  •.  81. 
by  18  &  19  Vict.  c.  15,  were  extended  mtUatia  mutandis  to  the  Chancery 
dourts  of  the  two  p«datme  counties,  and  the  respective  prothonotaries  of 
the  palatine  courts  were,  for  the  purpose  of  registration,  substituted  for 
the  senior  master. 


JuDGlfBNTS  OF  INFERIOR  GoURTS. 

22.  In  all  oases  where  final  judgment  shall  be  obtained  in  Forremoyal 
any  action  or  suit  in  any  inferior  oouit  of  record,  in  which  at  ^  j^J^^* 
the  time  of  passing  this  act  a  barrister  of  not  less  than  seven  courts, 
years'  standing  shall  act  as  judge,  assessor  or  assistant  in  the 
trial  of  causes,  and  also  in  all  cases  where  any  rule  or  order 
shall  be  made  by  any  such  inferior  court  of  record  as  aforesaid 
whereby  any  sum  of  money  or  any  costs,  chaises  or  expenses 
shall  be  payable  to  any  person,  it  shall  be  lawful  for  the  judges 
of  any  of  her  Majesty  s  superior  courts  of  record  at  West- 
minster, or  for  any  judge  of  any  of  the  said  courts  at  chambers, 
either  in  term  or  vacation,  upon  the  application  of  any  person 
who  at  the  time  of  the  commencement  of  this  act  shall  have 
recovered,  or  who  shall  at  any  time  thereafter  recover  such 
judgment,  or  to  whom  any  money  or  costs,  charges  or  expenses 
shall  be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the 
application  of  any  person  on  his  behalf,  and  upon  the  produc- 
tion of  the  record  of  such  judgment,  or  upon  the  production  of 
such  rule  or  order,  such  record  or  rule  or  order,  as  the  case 
may  be,  being  respectively  under  the  seal  of  the  inferior  court, 
and  the  signature  of  the  proper  officer  thereof,  to  order  and 
direct  the  judgment,  or  as  the  case  may  be,  the  rule  or  order  of 
such  inferior  court,  to  be  removed  into  the  said  superior  court, 
and  immediately  thereupon  such  judgment,  rule  or  order  shall 
be  of  the  same  force,  charge  and  effect  as  a  judgment  recovered 
in  or  a  rule  or  order  made  by  such  superior  court,  and  all  pro- 
ceedings shcdl  and  may  be  immediately  nad  and  taken  thereupon 
or  by  reason  or  in  consequence  thereof,  as  if  such  judgment  so 
recovered  or  rule  or  order  so  made  had  been  originally  recovered 
in  or  made  by  the  said  superior  court,  and  all  the  reasonable 
costs  and  charges  attendant  upon  such  application  and  removal 
shall  be  recovered  in  like  manner  as  if  me  same  were  part  of 
such  judgment  or  rule  or  order  (w). 

(u)  The  original  reference  in  the  aboye  section  to  the  Lancaster  Court  of 
Common  Pleas  has  been  repealed  (42  &  43  Vict.  c.  59),  and  is  omitted. 
The  original  proviso  at  the  end  of  the  section  was  repealed  by  18  &  19 
Vict.  c.  1 5,  s.  7,  which  also  provided  that  removed  judgmente  should  be 
registered  and  re-registered  as  if  original  judgments,  and  should  be  then 
binding  to  the  same  extent. 

Where  a  judgment  is  removed  from  an  inferior  court  for  execution  Removal  of 
nnder  this  act,  the  court  will  not  inquire  into  the  regularity  of  previous  judgments, 
proceedings  below  {Stmona  v.  Wintz,  8  Dowl.  P.  U.  646;  Williama  v. 
JMlandy  1  C.  P.  D.  227) ;  but  will  set  it  aside  if  it  was  beyond  the  juris- 
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diction  of  the  inferior  court  {Bridge  v.  Branch,  1  C.  P.  D.  633).  A  judg- 
ment of  an  inferior  court  of  equity  may  be  removed  (Harvey  t,  QHhardy  7 
Dowl.  P.  0.  616).  See  further.  Harvey  v.  Oilbard,  7  Dowl.  P.  0.  625 ; 
Kemp  V.  Parry,  8  Jur.  676 ;  Chitty*8  Archbold,  1669,  14th  ed. 

Decrees  and  orders  of  the  Chancery  Court  of  Lancaister  may  be  removed 
into  the  High  Court  (13  &  14  Vict.  c.  43,  8.  15;  17  &  18  Vict.  c.  82,  s,  10),  and 
those  of  the  Chancery  Court  of  Durham  (62  &  63  Vict.  c.  47,  8.  3).  Judg- 
ments of  the  County  Courts  for  an  amount  exceeding  20/.  may  be  removed 
into  the  High  Court  (51  &  62  Vict.  c.  43,  s.  161 ;  see  Austin  v.  Mills,  9  Ex. 
288;  Moretofi  v.  Holt,  10  Ex.  707;  Be  Turner,  12  W.  E.  337);  but  whert 
made  in  bankruptcy  can  be  enforced  as  if  orders  of  the  High  Court  (46  &  47 
Vict.  c.  52,  6.  100,  see  ante,  p.  460).  As  to  the  removal  from  the  Mayor's 
Court,  see  20  &  21  Vict.  c.  167,  b.  48;  Paine  v.  Slater,  11  Q.  B.  Div.  120; 
Munday  v.  Pigott,  1884,  W.  N.  67 ;  from  borough  and  load  courts,  see 
36  &  36  Vict.  c.  86;  and  from  the  stannary  courts,  see  18  &  19  Vict. 
c.  32,  8.  9 ;  Harvey  v.  Gilhard,  Bupra, 

See,  as  to  enforcing  in  Scotland  or  Ireland  jud^ents  obtained  in 
England  in  a  superior  court,  31  &  32  Vict.  c.  64 ;  or  in  an  inferior  court, 
46  &  46  Vict.  c.  31;  and  orders  in  bankruptcy  obtained  in  England,  46  &  47 
Vict.  c.  52,  s.  117. 

Where  a  court  of  com])etent  jurisdiction  has  adjudicated  a  certain  sum 
to  be  due,  a  legal  obligation  arises  to  pa^  that  sum,  on  which  an  action  of 
debt  may  be  maintained.  In  this  way  judgments  of  foreign  and  colonial 
courts  are  enforced ;  and  the  same  rule  applies  to  inferior  courts  in  this 
country,  whether  courts  of  record  or  not  ( WilliamB  v.  Jones,  14  M.  &  W, 
633).  As  to  actions  brought  upon  foreign  judgments,  see  notes  to  Doe  v. 
Oliver,  2  Smith,  L.  C. ;  Grant  v.  Boston,  13  Q.  B.  Div.  302;  Vadala  v. 
Lawes,  26  Q.  B.  Div.  310. 


2  &  3  Victories,  cap.  11. 

An  Act  for  the  better  Protection  of  Purchasers  against 
Judgments^  Crown  Dehts^  Lis  pendens  and  Mats  in 
Bankrup  toy  {x\  [4th  June^  1 83  9 .] 

(x)  Sects.  1—6  of  this  Act  are  referred  to  anie,  pp.  462,  461,  462,  463. 


S  *  8  Viet, 
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Beoibtry  of  Lis  PBimENs. 

7.  No  lis  pendens  shall  bmd  a  purchaser  or  mortgagee  with- 
out express  notice  thereof,  unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual  or  last  known  place 
of  abode,  and  the  title,  trade  or  profession,  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  the  court  of  equity, 
and  the  title  of  the  cause  or  information,  and  the  day  when  the 
bill  or  information  was  filed,  shall  be  left  with  the  senior  master 
of  the  said  Court  of  Common  Fleas,  who  shall  forthwith  enter 
the  same  particulars  in  a  book  as  aforesaid,  in  alphabetical 
order,  by  the  name  of  the  person  whose  estate  is  intended  to  be 
affected  by  such  lis  pendens ;  and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of  two  shillings  and  sixpence ; 
and  the  provisions  hereinbefore  contained  in  regard  to  the  re- 
entering of  judgments  every  five  years,  and  the  fee  payable  to 
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the  officer  thereon^  shall  extend  to  ever^  case  of  lis  pendens    ***^"*- 
which  shcdl  be  registered  under  the  provisions  of  this  act  (a).  ^'    *  * 

(a)  Im  pendeTu  affects  a  purchaser  not  because  it  amounts  to  notice,  but 
because  the  law  does  not  allow  one  party,  pendente  liUy  to  alienate  the  jpro- 
perty  in  dispute  so  as  to  affect  his  opponent  {Bellamy  y.  Sahiney  1  De  G.  & 
J.  678 ;  Price Y.  Price,  35  Ch.  D.  302).  There  should  be  no  r^stration 
as  a  2m  pendens,  unless  a  daim  is  made  in  the  proceeding  agamst  some 
specific  property  {Exp,  Thornton,  2  Ch.  178).  A  special  case  may  be  regis- 
tered as  a  2i0  penaens  (13  ft  14  Vict.  c.  35,  s.  17),  or  an  order  under  sect.  7 
of  the  S.  L.  A.  1884  (see  sub-sects.  (5)  and  r6)  of  that  section,  pout). 

In  the  following  cases  the  prooeedmg  was  neld  to  be  a  2m  pendens :  a  suit  What  is  lit 
to  establish  a  ^nUl  {Garth  y.  Ward,  2  Atk.  174) ;  a  redemption  action  by  pendent. 
a  mortgagor  (/&.);  a  foreclosure  action  by  a  mortgagee  {Winchester  y. 
Pavne,  11  Yes.  194).  A  case  where  there  are  questions  between  co-defen- 
dants, may  be  a  Zi9  pendens,  as  regards  a  purchaser  from  one  of  them 
{Tyler  v.  Th<mas,  25  Beay.  47;  see  Bellamy  y.  Sabine,  1  De  G.  &  J.  566). 
When  debts  are  charged  upon  real  estate,  a  creditor's  action  to  administer 
real  and  personal  estate,  if  registered  as  a  lis  pendens,  will  give  the  plain- 
tiff priority  oyer  the  assign  of  any  defendant  entitled  to  real  estate  under 
the  will,  except  when  such  assign  had  a  right  to  suppose  that  such  de- 
fendant was  dealing  with  the  property  to  pay  debts  {Price  y.  Price,  35 
Oh,  D.  304).  When  debts  are  not  charged,  registration  of  such  an  action 
will  giye  priority,  when,  and  only  when,  the  real  estate  sought  to  be 
charged  is  sufficiently  indicated ;  the  aboye  exception,  howeyer,  applying 
in  this  case  also  {Ih,  305). 

In  the  following  cases  the  proceeding  was  held  not  to  be  a  ^19  pendens*  "VTbat  is  not 
An  action  relating  to  money  secured  on  the  land  {Worsley  y.  Scarborough,  lU pendent. 
3  Atk.  392 ;  see,  howeyer,  Norris  y.  Stuart,  16  Beay.  359).    A  partnership 
action,  as  against  the  real  estate  of  one  of  the  partners  {Ex»  p,  Thornton, 
2  Ch.  176).    ^  repurds  chattels,  a  mere  administration  iudpnent|  regis-_ 
tered   as  a  Its  venaens^  Vkero  pemg  no  reneivflr  or  injnnntinn,  ^oes  not 

terfere  w^t[f  a^n  ftTflr.ntftj^g  power  of  disposition  {Berrji  y.  Gibbons^ 


After  decree  and  before  execution  tnere  is  no  lis  pendens  {Kins- 
insman,  1  E.  &  M.  617 ;  Worsley  y.  Scarborough,  3  Atk.  392), 
unless  the  decree  is  only  for  an  account,  and  is  not  final  ( Worsley  y.  Scar- 
borough, sup,) 

As  to  the  doctrine  of  lis  pendens  generally,  see  Bellamy  y.  Sabine  (1  De 
G.  &  J.  566) ;  Kinsman  y.  Kinsman  (1  B.  &  M.  617) ;  and  as  to  the  pro- 
tection afforded  by  registration,  see  jBeyfus  y.  Bullock  (7  Eq.  391).  And 
as  to  negligence  on  the  part  of  a  solicitor  for  not  registering  a  lis  pendens, 
see  Plant  y.  Pearman  (20  W.  B.  314). 

Satisfaction  may  be  entered  as  to  a  registered  lis  pendens  under  23  &  24  Satisfaction. 
Vict.  c.  115,  e.  2,  post,  p.  476;  and  the  court  may  order  the  yacating  of 
the  registration  of  a  lis  pendens  where  the  suit  has  determined,  or  where 
the  court  is  satisfied  that  the  litigation  is  not  being  prosecuted  band  fide 

go  &  31  Yict.  c.  47,  s.  2).  As  to  how  application  snould  be  made  tinder 
e  last  act,  see  Cluttonr.  Lee  (7  Ch.  D.  541,  n.) ;  Pooleyy.  Bosanquet  {lb); 
Jervis  y.  Berridge  r23  W.  B.  43).  Begistration  against  a  person  not  party 
to  the  action  may  oe  yacated  {Schofidd  y.  Solomon^  52  L.  T.  679). 


BiEGlSTRT  OF  OrOWN  DeBTS. 

8.  No  jud^ent,  statute  or  reoognizanee  which  shall  here-  Beoogni- 
after  be  obtained  or  entered  into  in  the  name  or  upon  the  zances  entered 
proper  aocount  of  her  Majesty,  or  inquisition  by  which  any  debt  Jie<rt  mi^ 
shall  be  found  due  to  her  Majesty,  or  obligation  or  specialty  chasers, unless 

s.  H  H 
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whioli  ehall  hereafter  be  made  to  her  Majesty,  in  tiie  maimer 
directed  by  an  actpassed  in  the  thirty-third  year  of  the  reign  of 
his  late  Majesty  Eang  Henry  the  Eighth,  intituled  "  The  Ereo- 
tion  of  the  Court  of  Surreyors  of  the  King's  Lands,  and  the 
Names  of  the  officers  there,  and  their  Authority,"  or  any 
acceptance  of  office  which  shall  hereafter  be  accepted  by  officers 
whose  lands  shall  thereby  become  liable  for  the  payment  and 
satisfaction  of  arrearages  under  the  provisions  of  the  act  passed 
in  the  thirteenth  year  of  the  reign  of  her  late  Majesty  Queen 
Elizabeth,  intituled  '^An  Act  to  make  the  Lands,  Tenements, 
Goods  and  Chattels  of  Tellers,  Beceivers,  et  caetera,  liable  to  the 
Payment  of  their  Debts,"  shall  affect  any  lands,  tenements,  or 
hereditaments,  as  to  purchasers  or  mortgagees,  unless  and  until 
a  memorandum  or  minute,  containing  the  name  and  the  usual 
or  last  place  of  abode,  and  the  title,  trade  or  profession  of  the 
person  whose  estate  is  intended  to  bie  affected  thereby,  and  also 
in  the  case  of  any  judgment  the  court  and  the  title  of  the  oaiJiBe 
in  which  such  judgment  shall  have  been  obtained,  and  the  date 
of  such  judgment,  and  the  amount  of  the  debt,  damages  and 
costs  thereby  recovered,  and  also  in  the  case  of  a  statute  or 
recognizance  the  sum  for  which  the  same  was  acknowledged, 
and  before  whom  the  same  was  acknowled^ped,  and  the  date  of 
the  same,  and  also  in  the  case  of  an  inquisition  the  sum  thereby 
found  to  be  due,  and  the  date  of  the  same,  and  also  in  the  case  of 
an  obligation  or  specialty  the  sum  in  which  the  obligee*  shall  be 
bound,  or  for  which  the  obligation  or  specialty  shall  be  made, 
and  the  date  of  the  same,  and  also  in  the  case  of  acceptance  of 
office,  the  name  of  the  office,  and  the  time  of  the  officer  accept- 
ing the  same,  shall  be  left  with  the  senior  master  of  the  said 
Court  of  Common  Pleas,  who  shall  forthwith  enter  the  same 
particulars  in  a  book,  te  be  intituled  *^  The  Index  to  Debtors  and 
Accountents  to  the  Crown,"  in  alphabetical  order,  by  the  name 
of  the  person  whose  estete  is  intended  to  be  affected  \>j  such 
judgment,  statute  or  recognisance,  inquisition,   obligation   or 
specialty,  or  the  acceptence  of  any  office ;  and  such  officer  shall 
be  entitled  for  any  such  entry  to  the  sum  of  two  shillings  and 
sixpence  ;  and  all  persons  shall  be  at  liberty  to  search  the  same 
book,  and  also  the  other  book  to  be  kept  according  to  the  pro- 
visions of  the  said  recited  act  of  the  first  and  second  years  oi  the 
reign  of  her  present  Majesty,  or  either  of  the  said  books,  on 
payment  of  the  sum  of  one  shilling,  whether  one  only  or  both  of 
the  said  books  shall  be  searched,  and  no  multiplication  of  books 
is  to  increase  the  fee  (6). 

Who  are  (^)  -^  recognizance  by  a  guardian  is  not  a  debt  due  to  the  crown  (j^  p. 

aocountantsto  Usher ^  1  Eose,  366).    Hhe  exact  form  of  the  bond  Under  33  Hen.  8,  c.  39, 
the  crown.        was  not  material  {R,  v.  EllU,  4  Exch.  652\ 

A  bond  entered  into  by  the  committee  of  a  lunations  estate  has  tbe  same 
force  as  a  bond  under  33  Hen.  8,  c.  39  {R.  v.  Chambers,  11  M.  &  W.  776 ; 
2  Coop.  Temp.  Colt,  69,  n.) 

The  statute  13  Eliz.  c.  4,  enumerates  a  great  many  officers  of  the  (9K>tm 
and  other  persons.    Money  '* imprest  for  tiie  use  of  the  crown"  under 


♦  Sic,  query 
obligor. 
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that  statate  is  money  adyaneed  to  be  employed  for  the  use  of  the  crown  8  ft  8  Viet. 
(6  Price,  424).  The  loUowing  persons  haye  been  held  accountants  to  the  o.  11,  s.  8. 
crown  nnder  that  statute.  A  deputy  commissary-general  to  the  forces 
abroad  {R.  y.  Bawling^,  12  Price,  834 ;  R,  y.  Fernandez^  ib.  862).  A  com- 
missioner directed  by  statute  to  pay  money  into  the  bank  subject  to  the 
orders  ol  the  king  {Wilde  y.  Fort,  4  Taunt.  3d4).  An  agent  for  a  fire 
insurance  office  in  respect  of  money  receiyed  for  duty  {B.  y.  Wranghamy  1 
Tyr.  383).  A  reoeiyer  of  customs  is  not  within  the  statute  (6  Geo.  4, 
o.  105,  s.  13 ;  lb,  c.  106,  s.  7).  Nor  is  a  collector  of  assessed  taxes  (Com- 
berd  y.  Ward,  6  Price,  411).  As  to  bonds  by  receiyers  of  customs,  see  39 
&  40  Yict.  c.  36,  ss.  165—167 ;  and  as  to  bonds  by  tax  collectors,  see  43 
&  44  Yict  c.  19,  ss.  74—77,  118,  119.  A  clerk  of  the  patents  under  3  & 
4  WilL  4,  c.  84,  was  held  accountable  for  moneys  receiyed  by  him  {A.  O, 
T.  Edmunds,  6  Eq.  381).  Any  person  receiying  money  of  the  crown 
becomes  an  immediate  debtor  to  the  crown  {Re  West  London  Bank,  38  Gh. 
D.  367). 

Before  this  act  a  bond  under  33  Hen.  8,  c.  39,  bound  all  lands  of  the  When  lien 
obligor  oyer  which  he  had  a  disposing  power  at  the  time  he  entered  into  of  crown 
the  bond,  eyen  as  against  a  subsequent  purchaser  for  yalue  {Ellis  r.  B.,6  attaches. 
Exch.  921).  As  to  its  effect  agamst  estates  tail,  see  Anderson* s  case  (7 
Bep.  21^ ;  CeciTs  case  {lb,  19).  The  lien  of  the  crown  under  13  £liz.  c.  4, 
attachea  from  the  time  when  the  owner  of  the  lands  became  an  accountant, 
so  that  a  sbJc  after  acceptance  of  office  might  be  defeated  by  a  subsequent 
debt  to  the  crown  {NichoUs  y.  Hoive,  2  Yem.  389 ;  B.  y.  aarwm,  Moore, 
126 ;  25  Qeo.  3,  c  35).  Consequently  the  plea  of  being  a  purchaser  for 
yaluable  consideration,  without  notice,  would  not  ayail  against  the  crown ; 
and  a  purchaser,  though  thus  fayourably  circumstanced,  could  not  use  an 
attendant  term  as  a  protection  against  the  crown  {B.  y.  Smith,  Sugd.  Y. 
&  P.  673,  778,  1098,  11th  ed. ;  How  y.  Niehol,  Pr.  Ch.  125 ;  see  i?.  y.  St. 
John,  2  Price,  317 ;  -8.  y.  ffollier,  2  Price,  394).  "Where  the  term  neyer 
was  held  in  trust  for  the  crown  debtor,  it  might  be  used  as  a  defence 
against  the  crown  debt  {B.  y.  Lamb,  13  Price,  649 ;  M'Clel.  402). 

In  the  case  of  debtors  to  the  crown  by  simple  contract  the  lien  of  the 
crown  as  against  purchasers  for  yalue  only  attached  from  the  time  of  the 
debt  being  put  on  record  {Oasberd  y.  Ward,  6  Price,  411).  So  also  in  the 
case  of  a  bond  not  within  33  Hen.  8,  c.  39  {A.  0.  y.  Andrew,  Hard.  23). 

The  following  among  other  interests  in  land  may  be  taken  under  an  What  land 
extent : — ^freeholds  {Hatton*s  case,  10  Bep.  55);  leaseholds  (Fleetwood's  case,  may  be  taken 
8  Bep.  171);  rent-charges  {Lillingston^s  case,  7  Bep.  37);  an  equity  of  under  an 
redemption  {B,  y.  Coombes,  1  Price,  207 ;  Fector  y.  Philpot,  12  Price,  197) ;  extent, 
lands  neld  on  trust  for  the  debtor  {A,  G.  y.  Sands,  Hard.  495 ;  Devon- 
shire's case,  11  Bep.  92 ;  13  Eliz.  c.  4,  s.  5);  lands  bond  fide  settled  before 
the  lien  of  the  crown  attached,  but  with  a  power  of  reyocation  {Coke's  case, 
Godb.  289^.    As  to  the  liabilify  of  the  heir  of  a  crown  debtor,  see  Dyer, 
67.    Copynolds  cannot  be  taken  under  an  extent  {B.  y.  Budd,  Parker, 
190) ;  nor  property  which  had  been  bond  fide  assigned  to  other  creditors 
prior  to  the  time  when  the  debt  to  the  crown  was  incurred  {Spears  y.  Lord 
Advocate,  6  CI.  &  Fin.  180,  189;  see  Scott  y,  SchoJey,  8  East,  467;  B.  y. 
Sanderson,  1  Wight.  51 ;  B,  y.  Lee,  6  Price,  369).     As  to  the  priority  of 
the  crown  under  an  extent,  see  A.  G.  r.  Leonard  (38  Ch.  D.  622). 

As  to  how  fax  possible  crown  debts  were  an  objection  to  title,  see  Poole 
y.  Shergold  Q  Cox,  160);   Wilde  y.  Forte  (4  Taunt.  334). 

On  the  suDJect  of  crown  debts,  see  West  on  Extents,  8yo.  1817 ;  Man- 
ning's Practice  of  the  Court  of  Exchequer,  8yo.  1827 ;  5  Jarm.  Conyey.  by 
Sweet,  pp.  64  f ,  79 ;  Butl.  Co.  litt.  209  a,  18th  ed. ;  Fisher's  Digest,  tit. 
Extent. 

Before  the  aboye  act  searches  for  crown  liabilities  were  made  at  the  Old  mode  of 
Exchequer  Office,  and  amongst  the  bonds  of  the  receiyer-general  at  the  searching  for 
Tax  Office  (2  Beal  I^p.  Bep.  12.)  crown  debts. 

With  respect  to  judgments,  &c.  obtained  on  or  before  6th  July,  1865,  p  Jb  3  Yict.  C^  ^a^'   u- 
the  proyiaions  in  2  &  3  Yict.  c.  11,  as  amended  by  18  &  19  Yict.  c.  15  (Sea  p,  35^  p.  8a\  ^" 
ante,  p.  461),  were  extended  to  eyery  such  judgment,  sUtute,  recognizance,  (^  j  - 

uu2 
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8  ft  8  Yiot. 
0.  11,  s.  8. 

28  &  29  Vict. 

o.  104,  88. 

«8,  49. 

Fnture  orown 
debts,  &o.,ziot 
to  affect  land 
till  writ  of 
execution 
issued  and 
registered. 


inqiiisition,  obligation,  specialty  or  acceptance  of  office,  as  is  by  sect.  8 
of  the  first-mentioned  act  required  to  be  registered  (22  &  23  Yict.  c.  35, 
s.  22). 

By  28  &  29  Yict.  c  104,  s.  48,  crown  judgments,  &c.  obtained  or  made 
after  5th  July,  1865,  do  not  affect  land  unless  a  writ  of  extent,  or  of  diem 
datuit  extremumy  or  other  writ  or  process  of  execution  in  pursuance  of  or  in 
relation  to  such  judgment,  &c.,  has  been  issued  and  registered  before  the 
execution  of  the  conveyance  and  the  payment  of  the  purchase-money. 

23  &  24  Yict.  c.  115  {poat,  p.  474),  provides  for  the  entry  of  satisfaction 
on  the  registry  of  crown  debts.  The  existence  of  crown  debts  incurred 
before  the  4th  June,  1839,  must  be  ascertained  bv  the  old  mode  {ante, 
p.  4671.  For  the  r^:istration  of  crown  debts  since  that  date,  provision  was 
made  oy  28  &  29  Yict.  c.  104,  s.  49.  As  to  present  searches  for  crown 
debts,  see  Conv.  Act,  1882,  s.  2  {post).  See  also  Dart,  Y.  &  P.  539,  562, 
6th  ed. 


Beoistrt  of  a  Quietus. 

Quietus  to  9.  YThenever  a  quietus  shall  be  obtained  by  a  debtor  or 

aooountimta     aooountant  to  the  orown,  and  an  oflBoe  copy  thereof  shall  be 

tothecrownto  loft  with  the  senior  master  of  the  said  Court  of  Common  Fleas, 

be  registered,  together  with  a  oertifioate,  signed  by  the  aooountant-general, 

that  the  same  may  be  restored,  the  said  master  shall  forthwith 

enter  the  same  in  the  said  book  of  debtors  and  accountants  to 

the  orown,  in  alphabetical  order,  by  the  name  of  the  person 

whose  estate  is  intended  to  be  disoharffed  by  suoh  quietus,  with 

the  date,  and  shall  for  any  such  entry  be  entitled  to  a  fee  of  two 

shillings  and  sixpenoe  (c). 

(c)  Formerly,  where  a  vendor  was  a  debtor  or  accountant  to  the  crown, 
the  title  was  not  good  until  a  quietits  was  entered  up  on  record  (See  Wilde 
V.  Forty  4  Taunt.  334).  And  a  purchaser  could  not  be  compelled  to  take 
the  title,  although  the  crown  consented  to  the  payment  of  uie  purchase- 
money  into  the  Exchequer  on  account  of  the  debt  {BraJeetmear  v.  Innes, 
Sugd.  Y.  &  P.  1009,  11th  ed. ;  see  Exp.  Fleetwood,  4  M.  &  G.  640). 


For  discharge 
of  the  estates 
of  debtors  or 
acooiintants 
to  the  crown 
in  certain 
cases. 


Discharge  op  Crown  Debtor's  Estate. 

10.  It  shall  be  lawful  for  the  treasury,  upon  payment  of  suoh 
sums  of  money  as  they  may  think  fit  to  require  into  the  receipt 
of  her  Majesty  exchequer,  to  be  applied  in  liquidation  of  the 
debt  or  liability  of  any  debtor  or  accountant  to  the  crown,  or 
upon  such  other  terms  as  they  may  think  proper,  to  certify  tliat 
any  lands,  tenements  or  hereditaments  of  any  suoh  crown  debtor 
or  accountant  shall  be  held  by  the  purchaser  or  mortgagee  or 
intended  purchaser  or  mortgagee  thereof,  his  or  their  heirs, 
executors,  administrators  and  assigns,  wholly  exonerated  and 
discharged  from  all  further  claims  of  her  Majesty,  for  or  in 
respect  of  any  debt,  claim  or  liability,  present  or  future,  of  the 
debtor  or  accountant  to  whom  such  lands,  tenements  or  here- 
ditaments belonged,  or,  in  cases  of  leases  for  fines,  to  certify  that 
the  lessees,  their  heirs,  executors,  administrators  and  assigns, 
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shall  hold  so  exonerated  and  discharged,  without  prejudice  to  ^  *  ^  ^^^J- 
the  rights  and  remedies  of  the  crown  against  the  reversion  of  the  ^*  '  *'  ' 
lands,  tenements  or  hereditaments  comprised  in  any  such  leases, 
and  the  rents  and  covenants  reserved  and  contained  bv  and  in 
the  same ;  and  thereupon  the  same  lands,  tenements  or  heredita- 
ments shall  respectively  be  held  accordingly  whoUy  exonerated 
and  discharged  as  aforesaid,  but  in  the  cases  of  leases  without 
prejudice  as  aforesaid  (d). 

(<2)  The  preliminary  recital  in  this  section,  and  some  unimportant  words 
deecribins  the  treasiiiv  and  the  crown  in  sects.  8,  10,  and  11,  have  been 
repealed  by  53  &  54  Vict.  c.  51. 


Part  Discharge. 

11.  Any  such  certificate,  or  the  discharge  of  any  such  lands,  Diaoharge  of 
tenements  or  other  hereditaments  by  virtue  of  this  act,  shall  in  J?^^*?^® 
nowise  impeach,  lessen  or  affect  the  right  or  power  of  her  debtor  ot* 
Majesty  to  levy  the  whole  of  any  debt  or  demand  which  may  creditor  to  the 
at  any  time  be  due  from  any  such  debtor  or  accountant  to  the  °^^  ?®*  *^ . 

*'.•!•  i.i.ijj.  i.  I.       j'A       affect  daim  of 

crown  out  of  or  from  any  other  lands,  tenements  or  heredita-  the  crown  on 
ments  which  would  have  been  liable  thereto  in  case  no  such  other  lands 
certificate  had  been  granted  and  no  such  discharge  had  been  ^^1®* 
obtained  {e). 

(e)  By  1  &  2  (leo.  4,  c.  121,  s.  10,  where  an  estate  is  sold  under  a  writ  of 
extent,  or  by  the  Court  of  Chancery  or  Exchequer,  and  the  purcha,se-money 
is  paid  into  the  receipt  of  the  king's  exchequer,  that  will  absolve  the 
purchaser. 


to  uel 


Ireland. 

14.  This  act  shall  not  extend  to  Ireland  (/).  Act  not  to 

)  The  provisions  of  the  aboye  act,  with  some  alterations,  were  extended  SJ*f^ 
ilandV  7  &  8  Vict.  c.  90.  Ireland. 


18  &  19  ViCTOBLfi,  CAP.  15, 

An  Act  for  the  better  Protection  of  Purchasers  against 
Judgments^  Crovm  DeltSj  Cases  of  Lis  pendens ^  and  Life 
Annuities  or  Rent-charges  (a).  [26th  Apnl,  1855.] 

(a)  Other  sections  of  this  act  are  noticed  ante,  pp.  448,  452,  460,  462, 
463. 

12.  And  whereas  by  reason  of  the  repeal  in  the  last  session  18  ft  19  Viot. 
of  parliament  of  the  act  of  the  fifty-third  year  of  £inff  George    «•  lg»  ■»  lg» 
the  Third,  chapter  one  hundred  and  forty-one,  requiring  the  Life  annuities 
enrolment  of  life  annuities  or  rent-charges,  purchasers  are  no  <uid  rent- 
charges  not  to 
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^•*i®^*-  longer  enabled  to  ascertain  by  searoh  what  life  annnitieB  or 

^'     '  *'    •  rent-oharges  may  have  been  granted  by  their  yendors  or  others : 

affect  lands  as  be  it  therefore  enacted  by  the  authority  aforesaid  as  follows : 

&  ^^ta*^"'  ^^^  annuity  or  rent*oharge  granted  after  the  passing  of  this  act, 

memorandum  otherwise  than  by  marriage  settlement,  for  one  or  more  life  or 

left  with  lives,  or  for  any  term  of  years  or  greater  estate  determinable  on 

Bemor  master,  ^j^^  qj.  ^qj^  jjf^  qj  lives,  shall  not  affect  any  lands,  tenements 

or  hereditaments,  as  to  purchasers,  mortgagees  or  creditors^ 
imless  and  until  a  memorandum  or  nunute  containing  the  name, 
and  the  usual  or  last  known  place  of  abode,  and  the  title,  trade, 
or  profession,  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  date  of  the  deed,  bond,  instrument  or 
assurance,  whereby  the  annuity  or  rent-charge  is  granted,  and 
the  annual  sum  or  sums  to  be  paid,  shall  be  left  with  the  senior 
master  of  the  Court  of  Common  Pleas  at  Westminster,  who 
shall  forthwith  enter  the  particulars  aforesaid  in  a  book  in 
alphabetical  order  by  the  name  of  the  person  whose  estate  is 
intended  to  be  affected  by  the  annuity  or  rent-charge,  together 
with  the  year  and  the  day  of  the  month  when  every  such 
memorandum  or  minute  is  so  left  with  him,  and  he  shall  be 
entitled  for  every  such  entry  to  the  sum  of  two  shillings  and 
sixpence,  and  all  persons  shall  be  at  liberty  to  search  the  same 
book,  together  with  the  other  books  or  registers  in  the  office,  on 
payment  of  the  sum  of  one  shilling  (6). 

(5)  An  annuity,  even  if  not  registered  under  this  section,  will  be'good'as 
against  a  subsequent  incumbrancer  taking  with  notice,  and  agunst  the 
trustee  in  bankruptcy  of  the  grantor  {Greaves  y.  Tofield,  14  Ch,  jD.  563). 

Annuitiee,  14.  The  provisions  of  this  act  shall  not  extend  to  require  the 

&0.,  given^  registry  of  annuities  or  rent-oharges  given  by  will. 

from  act. 


23  &  24  ViCTOBi^,  CAP.  38. 

An  Act  to  farther  amend  the  Law  of  Property. 

[23rd  July,  I860.] 


28  ft  94Viot.  Be  it  enacted  as  follows : 

0.  38,  s.  1. 
Judgments, 


Writs  of  exe-  1.  Whereas  it  is  desirable  to  place  freehold,  copyhold  and 
^d  °^  ^^ts  to  o^8*^^*^y  ©states  on  the  same  footing  with  leasehold  estates,  in 
ie  restored,  respect  of  judgments,  statutes  and  recognizances  as  against 
purchasers  and  mortgagees,  and  also  to  enable  purchasers  and 
mortgagees  of  estates,  whether  freehold,  copyhold  or  customary 
or  leasehold,  to  ascertain  when  execution  has  issued  on  any 
judgment,  statute  or  recognizance,  and  to  protect  them  against 
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delay  in  the  exeoatibn  of  the  writ :  be  it  therefore  enacted,  that  ^  ^f*^i*' 
no  judgment,  etatate  or  reoognicanoe  to  be  entered  up  after  the  — ! — ' 
passing  of  this  act  shall  affect  any  land  (of  whatever  tenure)  as 
to  a  h(m&  fide  purchaser  for  valuable  consideration,  or  a  mort- 
gagee (whether  such  purchaser  or  mortgagee  have  notice  or 
not  of  any  such  judgment,  statute  or  recognizance),  unless  a 
writ  or  other  due  process  of  execution  of  such  judgment,  statute 
OT  recognizance  shall  have  been  issued  and  registered  as  herein- 
after is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mortgage 
money  by  him :  provided  always,  that  no  judgment,  statute  or 
recognizance  to  be  entered  up  after  the  passing  of  this  act,  nor 
any  writ  of  execution  or  other  process  thereon,  shall  affect  any 
land  of  whatever  tenure  as  to  a  InmA  fide  purchaser  or  mort- 
gagee, although  execution  or  other  process  shall  have  issued 
thereon,  and  have  been  duly  registeied,  unless  such  execution 
or  other  process  shall  be  executed  and  put  in  force  within  three 
calendar  months  from  the  time  when  it  was  registered  (a). 

(a^  As  to  judgments  entered  up  before  the  23rd  July,  I860,  see  the 
previous  acts,  atde^  pp.  461  fi  $eq.  As  to  judgments  entered  up  after  the 
29th  July,  1864,  see  27  &  28  Yict.  c.  112,  post,  p.  476.  As  to  judgments 
after  1st  January,  1889,  see  51  &  52  Yict.  c.  51,  poet,  p.  480. 

Havine  regard  to  sections  5  and  6  of  the  last-mentioned  act,  it  would 
seem  that  registration  under  the  above  section  of  any  writ  or  process  has 
no  effect  since  1st  January,  1889. 

Under  the  aboye  section,  a  registered  judgment  creditor  who  had  issued 
execution,  but  never  executed  the  same,  was  a  proper  part^  to  a  fore- 
closure suit  instituted  more  than  three  months  after  registration  of 
execution  (Appleton  v.  Sturgis,  10  W.  B.  312).  The  section  applied  to 
property  of  the  judgment  debtor  which  was  not  extendible ;  and,  a-s 
agamst  a  purchaser,  a  judgment  would  not  affect  an  equity  of  redemption 
uxiless  a  writ  of  execution  was  issued  before  completion  ( WallU  v.  Morris, 
12  W.  E,  997). 

The  first  five  clauses  of  this  act  do  not  extend  to  Ireland  (sect.  15). 

2.  The  registry  hereinbefore  required  of  any  writ  of  execu-  Mode  of 
tion,  or  other  due  process  on  any  judgment,  statute  or  recog-  registering, 
nizance,  in  order  to  bind  a  purchaser  or  mortgagee,  shtdl  be 
made  by  a  memorandum  or  mmute  referring  to  the  judgment, 
statute  or  recognizance  abeady  registered,  so  as  to  connect  the 
registry  of  the  writ  of  execution  or  other  process  therewith; 
such  memorandum  or  minute  to  be  left  with  the  senior  master 
of  the  Court  of  Common  Fleas  at  "Westminster,  who  shall  forth- 
with enter  the  particulars  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  in  whose  behalf  the  judgment,  statute  or 
recognizance  upon  which  the  writ  of  execution  or  other  process 
issued  was  registered,  and  also  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  minute  is  left  with 
him,  and  such  officer  shall  be  entitled  for  any  such  registry  to 
the  sum  of  five  shillings ;  and  all  persons  shall  be  at  liberty  to 
search  the  same  book,  in  addition  to  all  the  other  books  in  the 
same  office,  on  payment  of  the  sum  of  one  shilling  only:  and  all 
Uie  provisions  in  this  act  in  regard  to  writs  of  execution  or  other 
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*'  ^5*  ^^*'  P^^^®^  *^^  ^®  registry  thereof,  or  otherwise  relating  thereto, 
°'  '  '•  '  shall  extend,  mutatis  mutandis,  to  writs  of  execution  or  other 
due  prooess  issuing  on  judgments  of  the  several  Courts  of 
Common  Pleas  of  the  oounty  palatine  of  Lancaster,  and  of  pleas 
of  the  oounty  palatine  of  Durham;  but  none  of  these  provisionB 
are  to  extend  to  Ireland  (A). 

Doable  seansh      {h)  As  the  writ  of  ezeoation  is  to  be  registered  in  the  name  of  the  judg- 

necessary.         ment  creditor,  two  searcbeB  are  necessary  in  the  case  of  judgments  falling 

within  this  act,  viz. :  first,  in  the  renter  of  judgments  in  the  name  A 

the  debtor ;  and,  secondly,  in  the  register  of  executions  in  the  name  of 

the  creditor. 


Provision  for 

protection  of 

heirs  and 

executors 

against 

unregistered 

judgments. 


3.  And  whereas  bj  an  aot  passed  in  the  fourth  and  fifth 
^ears  of  their  late  Majesties  EjDg  William  and  Queen  Mary, 
mtituled  "  An  Aot  for  the  better  Discovery  of  Judgments  in 
the  Courts  of  King's  Bench,  Common  Fleas  and  Exchequer  in 
Westminster,"  it  was  enacted,  that  no  judgment  Dot  docketed 
and  entered  in  books  in  the  manner  thereby  provided  should 
affect  any  lands  or  tenements  as  to  purchasers  or  mortgagees, 
or  have  any  preference  against  heirs,  executors  or  adminis- 
trators in  their  administration  of  their  ancestors',  testators'  or 
intestates'  estates:  And  whereas  by  several  later  acts  judgments 
are  required  to  be  registered  with  more  particulars  than  were 
required  by  the  said  recited  act ;  and  it  is  thereby  enacted,  that 
judgments  not  so  registered  shall  not  affect  any  lands,  tene- 
ments or  hereditaments,  as  to  purchasers,  mortgagees  or  cre« 
ditors,  unless  and  until  the  same  shall  be  registered  in  manner 
thereby  required ;  and  in  obedience  to  a  direction  in  one  of  the 
same  acts  contained  the  dockets  existing  under  the  said  first- 
recited  act  have  been  finally  closed:  And  whereas  the  said 
several  later  acts  do  not  expressly  enact  that  judgments  not 
docketed  as  thereby  required  shall  not  have  any  preference 
against  heirs,  executors  or  administrators  in  their  administration 
of  their  ancestors',  testators'  or  intestates'  estates,  in  consequence 
whereof  such  heirs,  executors  or  administrators  have  been  held 
to  have  lost  the  protection  which  they  enjoyed  imder  the  said 
first  recited  act,  and  it  is  expedient  that  the  same  should  be 
restored;  be  it  therefore  declared  and  enacted,  that  no  judgment 
which  has  not  already  been  or  which  shall  not  hereafter  be 
entered  or  docketed  under  the  several  acts  now  in  force,  and 
which  passed  subsequently  to  the  said  act  of  the  fourth  and 
fifth  years  of  King  William  and  Queen  Mary,  so  as  to  bind 
lands,  tenements  or  hereditaments  as  against  purchasers,  mort- 
gagees or  creditors,  shall  have  any  preference  against  heirs, 
executors  or  administrators  in  their  administration  of  their 
ancestors',  testators'  or  intestates'  estates  (c). 

(c)  In  consequence  of  the  decision  in  Fuller  y.  Redman  (26  Beav.  600), 
the  above  section  was  passed. 

Where  judgments  had  been  recovered  against  a  deceased  testator,  but 
had  never  been  registered,  they  were  not  entitled  to  priority  over  simple 
contract  debts  {Re  Turner,  12  W.  B.  337).    And  where  a  judgment  was 
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BiCTed  in  1854,  but  not  registered  nntQ  after  the  death  of  the  debtor,    S8  ft  84Viot. 
i^c^  happened  after  the  passing  of  this  act,  the  judgment  creditor  was      o.  8S,  •■  8. 
not  entitled  to  preference  {Ktmj)  v.  Waddingham,  L.  E.  1  Q.  B.  366). 

But  judgments  against  executors  and  administrators  need  not  be  regis- 
tered to  retain  their  priority  over  simple  contract  debts  {Jennings  y.  Righy^ 
33  Beay.  198).  And  in  the  case  of  a  person  dying  since  1870,  an  unregis- 
tered judgment  against  an  administratrix  was  entitled  to  priority  oyer 
botli  spedalty  and  simple  contract  debts  {Re  Williams,  16  £q.  270). 

4.  No  judgments  which  sinoe  the  passing  of  an  act  1  &  2  Jadgments  as 
Vict.  c.  110  (d)  (being  one  of  the  acts  hereinbefore  referred  to),  ;S5^^,ti!L 

1  -L  ^    •  2       j^      -I       x-L  •  •         XT        •  i  •      J  *"^"  executors 

have  been  legisteied  under  the  provisions  therein  contained,  or  to  be  re- 
oontained  in  the  later  act  of  the  second  and  third  years  of  registered. 
Queen  Victoria,  chapter  eleven  («),  as  explained  and  amended 
by  the  act  of  the  session  of  the  eighteenth  and  nineteenth  years 
of  Queen  Victoria,  chapter  fifteen  (/)  (being  two  other  of  the 
acts  hereinbefore  referred  to),  or  which  shall  hereafter  be  so 
registered,  shall  have  any  preference  against  heirs,  executors  or 
administrators  in  their  administration  of  their  executors'  (^),  tes« 
tators'  or  intestates'  estates,  unless  at  the  death  of  the  (h)  testator 
or  intestate  five  years  shall  not  have  elapsed  from  the  date  of  the 
entry  thereof  on  the  docket  or  from  the  only  or  last  re-registry 
thereof,  as  the  case  may  be,  which  re-registry  from  time  to  time 
is  hereby  authorized  to  be  made  in  manner  directed  by  the  said 
act  of  the  second  and  third  of  Queen  Victoria,  as  explained  and 
amended  by  the  act  of  the  eighteenth  and  nineteenth  of  Queen 
Victoria ;  but  it  shall  be  deemed  sufficient  to  secure  such  pre- 
ference as  aforesaid,  if  such  a  memorandum  as  was  required  in 
the  first  instance  is  again  left  with  the  senior  master  of  the  Com- 
mon Fleas  within  five  years  before  the  death  of  the  {h)  testator 
or  intestate,  although  more  than  five  years  shall  have  expired 
by  effluxion  of  time  since  the  last  previous  registration,  biefore 
such  last-mentioned  memorandum  or  minute  was  left ;  and  so 
toties  quotiea  upon  every  re-registry  {%), 

Id)  See  ante,  p.  461. 
[ei  See  ante,  p.  461. 
r)  See  ante,  p.  462. 
A  Clearly  a  mistake  for  "  ancestors." 
h)  The  word  "  ancestor  "  seems  to  have  been  omitted. 
[%)  This  section  is  not  retrospective.    So  that  where  a  debtor  died  before 
the  passing  of  the  act,  a  judgment,  which  had  not  been  re-re^stered  within 
five  years  before  his  death,  retained  its  priority  {Evans  v.  Williams,  2  Dr. 
&  Sm.  324). 

5.  In  the  construction  of  the  previous  provisions  the  term  Extent  of 
"  judgment "  shall  be  taken  to  include  registered  decrees,  orders  of  *J^?  "^^^ 
Courts  of  Equity  and  Bankruptcy,  and  other  orders  having  the  **  J^^fi^^"*-" 
operation  of  a  judgment  {k). 

{k)  The  other  sections  of  this  act  are  inserted  in  other  parts  of  this  work 
(See  ante,  p.  176,  aadpost). 
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8Si;94Viot. 
e.  110, 1. 1. 

Pzoyisions  of 
Beotfl.  195, 196 
and  197  of 
16  &  17  Vict. 
c.  107,  ex- 
tended to  all 
bonds  to  the 
crown. 


AH  bonds, 
&o.,  valid. 


Bonds  to  be 
taken  to  the 
nse  of  her 
Majesty. 


Bonds  of 
minors  valid. 

How  bonds 
may  be  dis- 
charged. 


23  &  24  ViCTORLffl,  CAP.  116. 

An  Act  to  emplify  and  amend  the  Practice  as  to  the  Entry 
of  Satisfaction  on  Crown  Debts  and  on  Judgments. 

[28th  August,  I860.] 

Be  it  enacted  as  follows : 

1.  All  the  powers,  provisions  and  regulations,  ocmoeming 
bonds  and  other  securities  relating  to  the  customs  oontained  in 
sections  one  hundred  and  ninety-five,  one  hundred  and  ninety- 
six,  and  one  hundred  and  ninety-seven,  of  the  act  passed  in  the 
session  of  parliament  holden  in  the  sixteenth  and  sevente^ith 
years  of  her  Majesty's  reign,  chapter  one  hundred  and  seven  (a), 
shall,  mutatis  mutandis,  be  deemed  to  extend  and  shall  be  ap- 
plied to  all  bonds  and  other  securities  entered  into  or  given  to 
her  Majesty,  her  heirs  or  successors :  provided  always,  that  in 
every  case  in  which  under  the  provisions  of  the  said  sections  any 
certificate  is  required  to  be  signed  or  any  other  matter  authorized 
to  be  done  by  the  commissioners  of  customs,  or  any  number  <rf 
them,  any  such  certificate  or  matter  in  relation  to  any  bond  or 
other  security  concerning  or  incident  to  any  public  department 
shall  respectively  be  signed  and  done  by  the  respective  commis- 
sioners or  other  principal  officers  of  such  department,  or  any 
two  of  them  respectively,  or  if  there  shall  be  only  one  such 
commissioner  or  principsJ  officer  then  by  him,  as  the  case  may 
be,  or  if  there  shall  be  no  such  commissioner  or  other  piincipal 
officer  then  by  the  commissioners  of  her  Majesty's  treasury  or 
any  two  of  them. 

(a)  Sect.  195.  AU  bonds  and  other  securities  entered  into  by  any  person 
or  persons  for  the  performance  of  any  couditi6n,  order  or  matter  relative 
to  the  customs  or  incident  thereto,  shall  be  valid  in  law^  and  upon  breach 
of  any  of  the  conditions  thereof  may  be  sued  and  proceeded  upon  in'tiie 
same  manner  as  any  bond  expresdy  directed,  or  given  By  or  .pnder  the 
provisions  of  any  act  relating  to  the  customs,  and  all  tx)nds  relating  to  the 
customs  or  for  tne  performance  of  any  condition,  ormatter  incident  thereto 
shall  be  taken  to  or  for  the  use  of  her  Majesty,  and  all  such  bonds,  except 
such  as  are  given  for  securing  the  due  exportation  of  or  payment  of  duty 
upon  warehoused  goods,  may,  after  the  expiration  of  three  years  from 
the  date  thereof  or  from  the  tune,  if  any,  limited  therein  for  the  perform- 
ance of  the  condition  thereof,  be  cancelled  by  or  bv  the  order  of  the 
commissioners  of  customs,  and  all  bonds  given  under  the  provisions  of  this 
or  any  act  relating  to  tiie  customs  by  persons  under  twenty-one  years  of 
age  snail  be  valid. 

Sect.  196.  If  any  bond  given  under  the  provisions  of  this  or  any  act 
relating  to  the  customs,  or  in  respect  of  any  matter  under  the  control  or 
management  of  the  commissioners  of  customs  shall  have  been  registered  in 
the  Court  of  Common  Fleas  in  England,  or  in  the  office  of  the  registrar  of 
judgments  in  Ireland,  and  the  condition  of  such  bond  shall  have  been 
satisfied,  the  commissioners  of  customs,  by  certificate  under  the  hands  of 
any  two  or  more  of  them,  may  authorize  the  proper  officer  of  the  said 
court  or  office  of  registrar  of  judgments,  as  the  case  may  be,  to  enter  up 
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satisfaction  on  the  record  of  such  bond  or  obligation,  and  such  certificate  88  ft  84  l^et. 
may  be  in  the  form  or  to  the  effect  following : —  ••  11*>  ••  !• 

This  is  to  certify  that  the  following  bond  has  been  satisfied  and  cancelled. 


Name  or  names  of  the 
oUigoir  or  obligon. 


Date  of  bosid. 


Pttudty. 


Condition. 


wiien  Mglfltned* 


Qiyen  under  our  hands  this 


day  of 


18—. 


1  Commissioners 
of  Customs. 


To  the  Senior  Master  or  other  proper  officer  of  the 
Court  of  Common  Pleas  [if  in  England],  or  to  the 
Begistrar  of  Judgments  [if  in  Ireland,  as  tJie  caw 
may  he]. 

And  upon  the  receipt  of  such  certificate  such  officer  is  required  to  enter 
up  satisfaction  accordingly,  whereupon  the  bond  or  obligation  shall  be 
discharged,  and  tiie  land  {hereby  affected  shall  be  released  and  exonerated 
from  all  claims  in  respect  thereof. 

Sect.  197.  When  any  bond  entered  into  under  the  proyisions  of  this  or  Exoneration 
any  act  relating  to  the  customs,  or  for  the  performance  of  any  condition,  of  estates  of 
order  or  matter  incident  or  relative  to  the  customs,  shall  have  been  regis-  obligors, 
tered  in  the  Court  of  Common  Pleas  in  England,  under  the  act  of  the 
second  year  of  the  reign  of  her  present  Majesty,  chapter  eleven,  or  in  the 
office  of  the  registrar  of  judgments  in  Ireland,  under  the  act  of  the  seventh 
and  eighth  years  of  the  reign  of  her  said  Majesty,  chapter  ninety,  and  it 
shall  be  deemed  necessary  in  the  discretion  of  the  commissioners  of 
customs,  to  exonerate  the  whole  or  any  part  of  the  lands  of  any  obligor 
of  such  bond  from  liability  in  respect  thereof,  the  commissioners  of  cus- 
toms, by  certificate  or  certificates  under  the  hands  of  any  two  or  more  of 
them,  may,  first  requiring  the  consent  of  any  co-obligor  if  they  shall 
deem  it  necessary,  exonerate  and  discharge  sucn  lands  or  any  part  thereof, 
as  the  case  may  require,  and  such  certificate  may  be  in  the  form  or  to  the 
effect  following : — 

By  a  bond  or  obligation  bearing  date  the day  of ,  186 — ,  [name  Form  of 

of  obligor  seeking  exoneration,]  of  [residence  and   description   of  ohligor],  certificate  of 

became  bound  to  her  Majesty,  her  heirs  and  successors,  in  the  sum  of ,  exoneration. 

conditioned  as  therein  mentioned,  and  the  said  bond  was  on  the day  of 

,  186 — ,  duly  recorded  in  the  Court  of  Common  Pleas,  [if  in  England,] 

or  filed  in  the  office  of  the  registrar  of  judgments,  [if  in  Ireland,]  in  pur- 
suance of  the  act  [state  the  ad  under  which  the  bond  was  registerea].  This 
is  to  certify  that  all  the  estates,  lands,  tenements  and  hereditaments  [if 
the  whole  are  to  he  discharged]  or  [here  set  out  the  particular  lands,  tenements 
and  hereditaments  exonerated,  if  part  only  are  to  he  discharged,  adding  the 
follounng  words,]  being  part  of  the  estate,  lands,  tenements  and  heredita- 
ments of  the  said  [name  of  obligor  seeking  exoneration,]  are  wholly  exone- 
rated and  discbarg^ed  from  all  claims  of  her  Majesty,  her  heirs  or  successors, 
or  of  the  commissioners  of  customs  on  her  or  their  behalf  in  respect  of 

such  bond  or  obligation.    G^iyen  under  our  hands  this day  of , 

186—. 

(Signed) 

)  Commissioners  of  her 
/  Majesty's  Customs. 

And  the  lands  mentioned  in  such  certificate  or  certificates  shall  thereupon  Oertifioates  to 
be  held  wholly  exonerated  and  discharged  from  all  liability  in  respect  of  be  sufficient 
such  bond  or  obligation,  and  every  such  certificate  shall  be  accej)ted  by  all  evidence  of 

g arsons  and  in  all  courts  as  sufficient  evidence  of  the  exoneration  of  the  «roneration. 
nds  therein  described. 

The  above  sections  of  16  &  17  Yict.  c.  107  were  repealed  by  39  &  40 
Vict.  c.  36,  s.  288,  and  re-enacted  almost  verbatim  by  sects.  165,  166,  167 
of  the  last-mentioned  act. 


on 
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**  115*^?'       *"  ^®  senior  master  of  the  Court  of  Common  Fleas  at  "Wesfc- 

— ! '  minster  {h)  may,  upon  the  filing  with  him  of  an  acknowledgment 

As  to  entry  of  in  the  form  or  to  the  e£Pect  following,  be  at  liberty  to  enter  a 
**^dm!^ta  satisfaction  or  discharge  as  to  any  registered  judgment,  pending 
suit,  lis  pendens,  decree,  order,  rule,  annuity  or  rent-ohaxge,  or 
writ  of  execution,  and  such  officer  shall  be  entitled  for  any 
such  registry  of  satisfaction  or  discharge  to  the  sum  of  two 
shillings  and  sixpence,  and  no  more ;  and  such  senior  master 
may  issue  certificates  of  the  entry  of  any  satisfaction  or  dis- 
charge, and  may  charge  the  sum  of  one  shilling  for  every  such 
certificate. 

Form  of  Acknowledgment  of  Satisfaction,, 
Satisfaction  is  acknowledged  between   A,  B,  and  C  i>.  as  to  a 


dated  the day  of ,  186 — ,  for  the  sum  of  £ ,  a  memorandum 

of  which  said was  left  with  the  senior  master  of  the  Court  of  Ck>mmon 

Pleas  at  Westminster,  on  the day  of ,  186 — ,  to  affect  the  estate 

of ,  and  [if  so]  on  the  writ  of  execution  thereon,  dated  the day  of 

,  186 — ,  a  memorandimi  of  which  was  left  with  tiie  said  master  on  the 

day  of ,  186—. 

And [or  the  executor  or  administrator  of]   do  hereby  expressly 

nominate  and  appoint ,  of ,  attomejr-at-law,  to  witness  ana  attest 

the  execution  of  this  acknowledgment  of  satisfaction. 

Signed  by  the  said ,  in  the  presence  of  me,  the  -^ 

undersigned ,  one  of  the  attorneys  of  her  Majesty's 

Court  of ,  at  Westminster,  and  I  hereby  declare 

myself  to  be  the  attorney  for  and  on  behalf  of  the  said 
expressly  named  by ,  and  attending  at 


^.J9.,  the  above- 
named  ,  [or 

F,  G.,  executor 


request  to  inform  him  of  the  nature  and  effect  of  this  ^  or  administrator 


of]  the day 

of .  186—. 


acknowledgment  of  satisfaction  (which  I  accordingly  did 

before  the  same  was  signed  by ),  and  I  also  declare 

that  I  subscribe  my  name  as  witness  hereto  as  such  at- 
torney. 

Cb)  Now  the  Begistrar  of  Judgments,  see  B.  S.  C,  Ord.  61,  r.  22. 

Satisfaction  of  a  judgment  or  order  in  Chancery  may  be  entered,  either 
under  this  act,  or  by  consent  by  an  order  on  petition  at  the  Order  of  Course 
Office  (D.  C.  P.  843 ;  D.  C.  F.  368^.  Satisfaction  of  a  judgment  in  the 
Queen's  Bench  may  be  entered,  either  under  tiiis  act,  or  by  an  order  of  a 
master  obtained  in  the  same  manner  as  an  order  under  B.  S.  C,  Ord.  61, 
IT.  26  and  27 ;  (Cent.  Off.  Pr.  B.  (17)). 


27  &  28  Victoem:,  cap.  112. 

An  Act  to  amend  the  Law  relating  to  future  Judgments^ 
Statutes  and  Recognizances.  [29th  July,  1864.] 

87  ft  S8  Viet  Wherbas  it  is  desirable  to  assimilate  the  law  affecting 
^'  ^^^*  freehold,  copyhold,  and  leasehold  estates  to  that  affecting 
purely  personal  estates  in  respect  of  future  judgments,  statutes, 
and  recognizances :  Therefore  be  it  enacted  as  follows : 

Future  indg-       1.  No  judgment,  statute,  or  recognizance  to  be  entered  up 
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after  the  passing  of  this  aot  shall  affect  any  land  (of  whatever  ST  ft  28  Viot. 
tenure)  until  such  land  shall  have  been  actually  delivered  in    °'  ^^^'  '•  ^' 
execution  by  virtue  of  a  writ  of  elegit  or  other  lawful  authority,  not  to  affect 
in  pursuance  of  such  judgment,  statute,  or  recognizance  (a).  }*^^  5"r^^pr«i 

in  execution. 

(a)  Ab  to  judgments  entered  up  before  the  23rd  July,  1860,  see  1  &  2  judirments 
Vict.  c.  110,  s.  13,  anU^  p.  415 ;  and  as  to  judgments  entered  up  between  before  this 
the  23rd  July,  1860,  and  the  29th  July,  1864,  see  23  &  24  Vict.  c.  38,  s.  1,  act. 
anU^  p.  470. 

The  present  section  must  be  read  in  connection  with  1  &  2  Vict.  o.  110, 
8. 13  {ante,  p.  451 ),  where  see  note  as  to  the  joint  result  of  the  two  sections. 

ThQ  following  have  be^i  held  to  amount  to  actual  delivery  in  execution  Aetna!  deli- 
within  this  section,  tIz.  : — ^The  return  of  the  sheriff  to  a  writ  of  elegit,  the  very  in  eze- 
land  not  haying  been  entered  on  {Ckampneys  y.  Burland,  19  W.  B.  148) ;  cation, 
deliyery  of  the  seisin  before  the  return  (Re  Hobsouy  55  L.  T.  255) ;  seques-    Q  «  f  /,>  /)  /6ir  -rv^^^^ 
lanation  {Be  Etish,  10 Eq.  442) ^or  the  appointment  of  a  reoeiyer  {Haiton  v.      /."  'r,-,.,xjl  /  -  / 
ffat/vHXMj  9  Ch.  229).     But  not  (as  regards  freeholds)  the  mere  issue  of 
an  elegit  which  cannot  be  executed,  oecause  the  land  is  already  taken 
under  a  prior  elegit  (jBe  Cawbridge  E,  Co,,  5  Eq.  413;  Nation  y.  Hay- 
wood, 9  On.  229),  nor  (as  regards  an  equitable  interest  in  leaseholds),  the 
issue  and  registration  of  a^S.  fa,  {Backhouse  v,.Siddle,  38  L.  T.  487). 

For  the  purpose  of  enforcing  a  judgment  as  against  the  debtor's  land.  Equitable 
the  appoinbnent  of  a  receiyer  may  be  made  under  the  general  juris-  execution, 
diction  of  the  court  {Anglo- Italian  Bank  y.  Daviea,  9  Ch.  l)iy.  275),  but 
only  where  the  proper  parties  are  before  the  court  {Re  ShepJiard,  Atkins  y.  ^ 

Bhephardy  43  Ch.  Diy.  131  )X  It  is  not  necessary  to  sue  out  an  ele^t    ^  ^^^  ^   ^  *t^*^ 
preyiously  {Ex'p.  Evans,  Re  Watkins,  13  Ch.  Diy.  252;  Re  Pope,  17  Q.  B.   ^^iU^.^i,jc^  ^xr^Cu.^^^ 
Diy.  753).    The  appiointment  may  be  made  (1)  where  legal  deliyery  in    /.,   ^     /   ^  / 

execution  is  impossible  owing  to  a  legal  impediment,  such  as  a  legal 
mortgage  {Anglo-Italian  Bank  y.  Davits,  sup, ;  Smith  y.  Cornell,  6  Q,.  B. 
Diy.  75),  or  the  legal  estate  being  in  trustees  ( WeUs  y.  Kilpin,  18  Eq.  298 ; 
TiUett  y.  Pearson,  43  L.  J.  Ch.  93 ;  22  W.  R.  209) ;  or  (2)  where  such  an 
appointment  is  a  more  conyenient  mode  of  execution  than  an  elegit  {Re 
Pope,  17  Q.  B.  Diy.  749 ;  Re  Coney,  Coney  y.  Btnnett,  29  Ch.  D.  993 ;  see 
Manchester  Banking  Co,  y.  Parkinson,  22  Q.  B.  Diy.  173),  as  when  the 
land  is  subject  to  an  equitable  mortgage  {Re  Pope,  sup,\  or  the  debtor  is 
a  mortgagee  {ChaMerton  y.  Wattiey,  17  Ch.  Diy.  261).  It  has  been  held 
that  a  receiyer  cannot  be  appointed  of  a  remainder  in  real  estate  {Re 
Hamilton,  31  Ch.  Diy.  294 ;  see  Cadman  y.  Cadman,  33  Ch.  Diy.  400). 
See,  howeyer,  the  cases  where  a  receiyer  was  appointed  of  a  contingent 
reyersionary  annuity  charged  on  land  {Re  Cooper,  60  L.  T.  95),  and  of 
reyersionary  interests  in  personalty  {Fuggle  y.  Bland,  11  Q.  B.  D.  711 ; 
Macnicoll  y.  PameU,  35  W.  B.  773 ;  see  Beamish  y.  Stephan,  18  L.  B.  y      , 

A  receiver  has  been  appointed  in  4  fresh  action  commeilbed  for  th0  .  ^^i*^  iup  tj  ^'f_^,^  ^ 
purpose  {Anglo-Italian  Bank  y.  Davies,  9  Ch.  Diy.  275).  But  the  appoints  ^^  / ,  ./<  ^ ,  , .  ^  ^j  ^'  ^ 
ment  may  now  be  made  on  an  interlocutory  application  in  the  originar"    •  —  '  '"    ^     "^ ' 

action  {^mith  y.  Cowell,  6  Q.  B.  Diy.  75 ;  Salt  y.  Cooper,  16  Ch.  Diy.  544).*^  -^^^^^./^  ^Af^i^^^ 

A  judgment  for  payment  of  money  can  be  enforced  by  tiie  creditor  Modes  of  -^-ijk^y  A  >9iw 

against  the  land  of  tne  debtor  in  the  following  ways ; —  enforcing  Ay^<.^^,.^i^t^n^f^^ 

(1)  Out  of  the  rents  and  profits,  by  seizure  under  a  writ  of  elegit  (-Be  jud^ents  /Q /Y^*c//j>, 
Pope,  '-  ^  ^  '^'  *        ■■       "•'•  -•  •       '--  Li._j 

sup. 


payment  within  a  limited  time,  by  a  writ  of  sequestration  (B. 
43,  r.  6 ;  Willcock  y.  Terrell,  3  Ex.  Diy.  333 ;  Re  Rush,  10  Eq.  442).  To 
protect  his  title  as  against  a  subsequent  purchaser  for  yalue,  the  creditor 
must  register  the  writ  or  order  imder  51  &  52  Vict.  c.  51,  ss.'  5,  6  {post, 
p.  480).  He  must  also,  in  the  case  of  land  in  Yorkshire  register  the  writ 
or  order  (47  &  48  Vict.  o.  54,  ss.  4,  14)  in  the  county  re^tnr. 
(2)  Where  the  land  has  been  ^'deliyered  in  execution,''  the  creditor 
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ezeoation  nnder  sect.  3 


97  ft  S8  Viot.   may,  after  r^giBtering  the  writ  or  other  piooeBS  of 
c.  112,  ■.  1.    of  this  aot  {post),  obtain  a  sale  under  sect  4. 

(3)  Where  the  land  has  been  "  deliyered  in  execution,"  but  not  before, 
the  charee  created  by  1  &  2  Vict.  c.  110,  s.  13,  will  arise  {HaUon  v.  Hay- 
wood, 9  Oh.  229),  and  may  be  enforced  (See  note  to  1  &  2  Vict.  c.  110, 
s.  13,  anfo,  n.  452).  For  the  purpose  of  enforcing  the  charge,  the  regis- 
tration of  the  judgment  prescribed  by  sect  19  of  1  &  2  Vict.  c.  110,  was 
rendered  unnecessary  by  27  &  28  Vict.  c.  112,  s.  3.  See,  howerer,  in  the 
case  of  writs  or  orders  registered  under  51  &  52  Vict.  o.  51,  the  langoage 
of  sect.  5  (4)  of  that  act. 

(4)  Where  owing  to  a  prior  elegit  {Bt  Cowhridgt  B,  Co.,  5  Eq.  413 ;  see 
0tu!9t  Y.  Cowhridgt  R,  Co,,  6  Eq.  619),  or  to  a  prior  legal  mortgage  {BeduU 
V.  Buckley,  17  Eq.  435),  the  land  cannot  be  delivered,  a  judgment  cre- 
ditor who  has  issued  an  elegit,  may  bring  an  action  for  redemption  to 
remove  the  legal  difficulty  {^Thomion  v.  Finch,  4  (Hff.  515 ;  see  Neate  v. 
Marlborough,  3  Mv.  &  Cr.  416 ;  Godfrey  v.  Tucker,  33  Beav.  280),  and 
thus  enable  himself  subsequently  either  to  foreclose  {Beckett  v.  Buddey, 
17  Eq.  435),  or  to  sell  under  27  &  28  Vict.  o.  112  {Ih. ;  Be  Oowhridge  B. 
Co,,  5  Eq.  417).  In  the  redemption  action  he  might  possibly  obtain  a 
sale  under  sect.  25  of  the  Conv.  Act,  1881.  As  to  tacking  against  a 
judgment  creditor  who  is  redeeming,  see  Champneys  y.  Burland  (19  W.  B. 
148). 

As  to  making  judgment  creditors  of  the  mortgagor  pariies  to  a  fore- 
closure action,  see  Mildred  v.  Austin  (8  Eq.  220);  Be  Bailey  (17  W.  B. 
393) ;  Cork  v.  Bussell  (13  Eq.  210). 

As  to  enforcing  juagments  generally,  see  B.  S.  0.  Ord.  42,  and  note, 
ante,  p.  460.  * 

Interprets-  2.  In  the  oonstruction  of  this  aot  the  term  "  judgment "  shall 

tion  of  terms,  "be  taken  to  include  registered  decrees,  orders  of    courts  of 
equity  and  bankruptcy,  and  other  orders  having  the  operation 
of  a  judgment ;  and  the  term  **  land ''  shall  be  taken  to  include 
all   hereditaments,  corporeal   or   inoorporeal,  or   any  interest 
therein;    and  the  term  'Mebtor"  shall  be  taken  to  include 
husbands  of    married  women,  assignees  of    bankrupts,  oom- 
mittees  of  limatics,   and   the  heirs  or   devisees   of    deoeased 
persons. 
Writs  of  exe-       3.  Every  writ  or  other  process  of  execution  of  any  suoh 
cation  to  be     judgment,  statute,  or  recognizance,  by  virtue  whereof  any  land 
^^^^^^1^_   shaU  have  been  actually  delivered  in  execution,  shall  be  re- 
oribed  by        gistcred  in  the  manner  provided  by  an  act  passed  in  the  session 
23  &  24  viot.   of  the  twenty-third  and  twenty-fourth  years  of  her  present 
®*  ^®*  Majesty,  intituled  "  An  Act  to  further  amend  the  Law  of 

Propeity,"  but  in  the  name  of  the  debtor  against  whom  such 
writ  or  process  is  issued,  instead  of,  as  under  tiie  said  act,  in 
the  name  of  the  creditor ;  and  no  other  or  prior  registration  of 
such  judgment,  statute,  or  recognizance  shall  be  or  be  deemed 
necessary  for  any  purpose ;  and  no  reference  to  any  suoh  prior 
registration  shall  oe  required  to  be  made  in  or  by  the  memo- 
randum or  minute  of  such  writ  or  other  process  of  execution 
which  shall  be  left  with  the  senior  meuster  of  the  Court  of 
Common  Fleas  for  the  purpose  of  such  registry  (6). 

{b)  Begistration  is  only  necessary  with  a  view  to  a  sale  under  sect.  4 
(Be  Pope,  17  Q.  B.  Div.  762).  The  writ  may  be  registered  prior  to  the 
cbite  ofthe  sheriff's  return  (fihampneye  v.  Burland,  19  W.  E.  148). 
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4.  Every  creditor  (c)  to  whom  any  land  of  his  debtor  shall  ^  *  ^  ^i«*- 
have  been  actnally  delivered  in  execution  (d)  by  virtue  of  any    ^'      '*'  ' 
such  judgment  (ej,  statute,  or  reoognizanoe,  and  whose  writ  or  Creditor  to 
other  process  of  execution  shall  be  duly  registered,  shall  t©  jSTvOTed'^ 
entitled  forthwith,  or  at  any  time  af terwaurds  while  the  registry  execution 
of  such  writ  or  process  shaU  continue  in  force,  to  obtain  from  entitied  to 
the  Court  of  Chancery,  upon  petition  in  a  summary  way,  an  ^^oJJ^' 
0!rder  for  the  sale  of  his  debtor's  interest  in  such  land,  and  from  Court  of 
every  such  petition  may  be  served  upon  the  debtor  only ;  and  Chancery  for 
thereupon  the  court  shall  direct  all  such  inquiries  to  be  made 
as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or 
proper  (/) ;  and  in  making  such  inquiries,  and  generally  in 
carrying  into  effect  such  order  for  sale,  the  practice  of  the 
said  court  with  respect  to  sales  of  real  estates  of  deceased 
persons  for  the  payment  of  debts  shall  be  adopted  and  followed, 
so  far  as  the  same  may  be  found  conveniently  applicable. 

(c)  Where  an  order  was  made  in  an  adminifltration  suit  for  parent  Haintiff  in 
into  court,  and  seq^uestration  issued  at  the  instance  of  the  plaintiffs,  it  was  administra- 
held,  that  the  plamtiffs  were  not  creditors  within  this  section  {Johnson  v.  ^^^  ^uit  not 
Burgess,  15  Eq.  398).  »  creditor. 

{d)  As  to  what  is  deliyery  in  execution,  see  note  to  sect.  1  (ante,  p.  477).  Actual  deli- 
A  sale  has  been  refused  where  there  had  heen  no  delivery  {Re  Cowhridge  Yery  neoes- 
B,  Co.,  5  Eq.  413;  see  Oue^t  v.  Cowhridge R,  Co.^  6Eq.  619;  Re  Newcastle,  sary. 
6  Eq.  700;  Kidd  v.  Tallentire,  1877,  W.  N.  21).     A  receiver  cannot  be 
appointed  on  a  petition  under  this  section  (Re  Nixon,  1886,  W.  N.  191). 

(e)  This  section  does  not  apply  to  judgments  entei^  up  before  the  pass- 
ing of  the  act  {Re  Isle  of  Wight  Co,,  34  L.  J.  Ch.  194). 

7/)  An  order  was  made  under  this  section  for  the  sale  of  lands  of  a  Lands  of  a 
railway  company  {Re  Bishop^ s  Waltham  R.  Co.,  14  W.  E.  1008);  on  appeal,  railway  oom- 
the  court  expressed  an  opinion  that  the  railway  was  not  saleable,  and  pany. 
directed  inqmries  as  to  the  nature  of  the  company's  interest  {8,  C,  2  Ch. 
382).    Superfluous  lands  belonging  to  a  railway  company  have  been 
ordered  to  be  sold  {Re  Cafne  R.  Co.,  9  Eq.  658 ;  Re  null  and  Hornsea  R.  Co., 
2  Eq.  262 ;  Ex  p.  Orissell,  2  Oh.  385 ;  Re  Ogilvie,  7  Ch.  174 ;  Re  Hull  and 
Bamsley  B.  Co.,  40  Oh.  D.  119).    Debenture  holders  have  not  under  30 
&  31  Vict.  c.  127,  s.  23,  a  charge  on  surplus  land  in  priority  to  creditors 
selling  imder  the  present  section  {Re  HuU  and  Bamsley  B.  Co.,  sup.^    As 
to  schemes  of  arrangement  by  railway  companies  and  the  restraming 
of  actions  and  executions  in  such  «  case,  see  30  &  31  Yict.  c.  127 ;  Be 
Cambrian  B.  Co.  (3  Oh.  278) ;  Be  Potteries,  «fec.  B.  Co.  (5  Oh.  67). 

Inquiries  were  dispensed  with  where  sufficient  evidence  was  adduced  at  Inquiries 
the  hearing  of  the  petition  {Be  Bithray,  61  L.  T.  383;  38  W.  E.  60;  i?6 
Calne  B.  Co.,  9  Eq.  658).  For  general  form  of  order  with  inquiries,  see 
Seton,  pp.  1137  etseq.;  Be  Cowper  (60  L.  T.  95 ;  37  W.  E.  330) ;  Be  Holder 
(1890,  W.  N.  65);  H<mson  v.  TraTvt  (21  W.  E.  781).  As  to  inquiries  where 
an  official  liquidator  petitioned  for  ade  of  the  lands  of  a  oontiibutory,  see 
Be  Kirhy  (14  L.  T.  615);  and  as  to  inquiries  in  other  cases,  see  Exp.  Clark 
(6  N.  B.  335).  Por  forms  of  petitions  for  sale  of  lands  delivered  in  execu- 
tion under  an  elegit,  and  of  lands  taken  under  a  writ  of  sequestration, 
see  Bait.  Oh.  Forms,  415,  4th  ed. 

6.  If  it  shall  appear  on  making  such  inquiries  that  any  other  Where  there 
debt  due  on  any  judgment^  statute,  or  reoognizanoe  is  a  oharge  <^  9^er 
on  suoh  land,  the  oireditor  entitled  to  the  benefit  of  such  oharge  ^^^^'nle 
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^  n?  ^5*'   (whether  prior  or  subsequent  to  the  charge  of  the  petitioner) 

°'      '  *'  '    shall  be  served  with  notice  of  the  said  order  for  sale,  and  shall 

to  be  served     after  such  service  be  bound  thereby,  and  shall  be  at  liberty  to 

upon  them,      attend  the  proceedings  under  the  same,  and  to  have  the  benefit 

thereof;  and  the  proceeds  of  such  scde  shall  be  distributed 

amon^  the  persons  who  may  be  found  entitled  thereto,  according 

to  their  respective  priorities  (g). 

{g)  The  priorities  of  judgment  oreditors  inter  se  are  determined  by  the 
date  at  which  the  writs  issued  upon  their  judgments  are  placed  in  the 
hands  of  the  sheriff  {Quest  y.  Cowbridge  B.  Co,,  6  Eq.  619). 

Parties  claim-  6.  Every  person  claiming  any  interest  in  such  land  through 
SnmiA*^  or  under  the  debtor,  by  any  means  subsequent  to  the  delivery 
debtor  bound  of  such  land  in  execution  as  aforesaid,  shall  be  bound  by  every 
by  order  for  guch  order  for  sale,  and  by  all  the  proceedings  consequent 
"^'  thereon. 

Extent  of  act.      7.  This  act  shall  not  extend  to  Ireland. 


61  &  52  ViCTORLfi,  CAP.  51. 

An  Act  for  registering  certain  Charges  on  Land^  and  for 
facilitating  Searches  for  them.  [24th  December,  1888.] 


61  ft  68  Viot.  Be  it  enacted  as  follows : 

0.  61,  s.  1. 

Part  I. — ^Introductory. 

Short  title.  1.  This  act  may  be  cited  as  the  Land  Charges  Begistration 

and  Searches  Act,  1888. 
Commenoe-         2.  This  act  shall  come  into  operation  on  the  first  day  of 
"*®°*'  January  one  thousand  eight  hundred  and  eighty-nine,  which 

day  is  in  this  act  referred  to  as  the  commencement  of  this  act: 
Provided  that  any  rules  under  this  act  may  be  made,  and  any 
other  thing  for  the  purpose  of  bringing  this  act  into  operation 
may  be  done,  at  any  time  after  the  passing  thereof,  but  any 
such  rules  or  thing  shall  not  take  effect  imtil  the  commencement 
of  this  act. 
Extent.  3.  This  act  shall  not  extend  to  Scotland  or  Ireland. 

Interpreta-  4.  In  this  act : 

^^*  '^  Land  "  includes  lands,  messuages,  tenements,  and  heredita- 

ments corporeal  and  incorporeal  of  any  tenure. 
^'Purchaser  for  value"  includes  a  mortgagee  or  lessee,  or 
other  person  who  for  valuable  consiaeration  takes  anv 
interest  in  land  or  in  a  charge  on  land,  and  ^^  purchase 
has  a  meaning  corresponding  with  purchaser. 
"Person"  includes  a  body  of  persons  corporate  or  unin- 

corporate. 
"  Prescribed  "  means  prescribed  by  any  general  rules  made  in 
pursuance  of  this  act. 
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**  Act  of  Parliament "  indudefi  local  and  piDrsonal  act.  *l  *  *^  ^®*- 

^'Land  charge"  means  a  rent  or  annuity  or  principal  moneys  _!: l!! 

payable  by  instalments,  or  otherwise,  with  or  without  interest 
charged,  otherwise  than  by  deed,  upon  land,  under  the  pro- 
visions of  any  act  of  parliament,  for  securing  to  any  person 
either  the  moneys  spent  by  him  or  the  costs,  charges,  and 
expenses  incuried  by  him  under  such  act,  or  the  moneys 
advanced  by  him  for  repaying  the  moneys  spent,  or  the 
costs,  charges,  and  eraenses  incurred  by  another  person 
under  the  authority  of  an  act  of  parliament,  and  a  charge 
under  the  thirty-fifth  section  of  the  Land  Drainage  Act,  24  &  26  Vict. 
1861,  or  under  the  twenty-ninth  section  of  the  Agricultural  ^' ^^f^'  ^. 
Holdings  (England)  Act,  1883,  but  does  not  indude  a  rate  *%*  *^  ^''^*- 
or  scot  (fl), 

^^  Deed  of  arrangement "  has  the  same  meaning  as  in  the  60  &  6i  Vict. 
Deeds  of  Arrangement  Act,  1887.  <»•  ^7. 

^^  Jud^ent"  does  not  include  an  order  made  by  a  court 
havm^  jurisdiction  in  bankruptcy  in  the  exercise  of  that 
jurisdicaon,  but,  save  as  aforesaid,  includes  any  order  or 
decree  having  the  effect  of  a  judgment. 

(a)  The  charge  arising  under  38  &  39  Yict.  c.  55,  s.  257,  for  repayment 
of  expenses  incurred  by  a  local  anthority  is  not  a  ''land  charge  within 
this  act,  and  need  not  be  registered  (^.  v.  lAmd  Begistry,  24  Q.  B.  Div. 
178). 


Part  II. — Eegistration  op  Writs  and  Orders  affecting 

Land. 

6. — (1.)  There  shall  be  established  and  kept  at  the  Office  of  Begisterof 
Land  Begisfay  a  register  of  writs  and  orders  afie^g  land,  and  ^JS^^^t- 
there  may  be  registered  therein,  in  the  prescribed  manner,  any  ing  land. 
Tmt  or  order  affecting  land  issued  or  made  bj  any  court  for  the 
purpose  of  enforcing  a  judgment,  statute,  or  recognizance,  and 
any  order  appointing  a  receiver  or  sequestrater  of  land  {b). 

(2.)  Every  entry  made  in  pursuance  of  this  section  shall  be 
made  in  the  name  of  the  person  whose  land  is  affected  by  the 
writ  or  order  pestered.      *^  \ 

(3.)  The  registration  of  a  writ  or  order  in  pursuance  of  this 
act  shall  cease  te  have  effect  at  the  expiration  of  five  years  from 
the  date  of  the  registrationf  but  may  be  renewed  from  time  to 
time,  and,  if  renewed,  shall  have  effect  for  five  years  from  the 
date  of  the  renewal. 

(4.)  Begistration  of  a  writ  or  order  in  pursuance  of  this 
section  shall  have  the  same  effect  as,  and  make  unnecessary, 
registration  thereof  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature  in  pursuance  of  any  other  act. 

{h)  A  writ  or  order  affectmg  land  may  be  vacated  pursuant  to  an  order 
of  tne  High  Court  or  any  jiidge  thereof  (S.  L.  A.  1890,  s.  19,  jpoat ;  see 
Cook  V.  Cook,  16  P.  D.  116). 


6.  Every  such  writ  and  order  as  is  mentioned  in  section  five,  Protection  of 
s.  II 
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W*WVi«*.-  and  every  delivery  in  execution  or  oi^er  pTOoeeding  taken  in 

___ll'}l_  pursuance  of  any  «ioh  writ  or  order;  or  in  obedience-  tiieir^, 

purchasers  shall  be  void  as  against  a  purchaser  for  value  of  the  laad  utdess 

n^^^^'  the  writ  or  order  is  for  the  time  being  registered  in  pursuance 

writs  and  of  this  act. 

orders.  Ph>vided  that— 

(a)  where  the  writer  order  is  at  the  commenoemeat  of  this 

act  registered  in  pursuance  of  the  act  of  the  session  -held 
in  the  twenty-seventh  and  twenty-eighth  years  of  her 
Majesty,  chapter  one  hundred  and  twdfve,  intituled  *' An 
Act  to  amend  the  law  relating  to  future  judgments, 
statutes,  and  recognizances  (c),''  nothing  in  this  section 
shall  affect  the  operation  of  such  writ  or  order  until  the 
expiry  of  the  period  for  which  it  is  so  registered ; 

(b)  where  the  proceeding  in  which  the  writ  or  oider  was 
issued  or  made  is  for  the  time  being  reeistered  as  a  lis 
pendens  in  the  neone  of  the  person  whose  land  is  affeeted 
by  the  writ  or  order,  nothing  in  this  section  shall  affect 
the  operation  of  such  registration  {d). 


8 


c^  See  anU^  ]^.  476. 
}  As  to  registering  a  lis  pendens^  see  ante,  p.  464. 


Part  III. — Registration  of  Deeds  of  Arrangement. 

Register  of  7.  A  register  (in  this  act  Called  the  register  of  deeds  of  arrange- 

deeds  of  ment  affecting  land)  shall  be  kept  at  the  Office  of  Land  Be^try, 

a^^mgiand.  ^^^  dccds  of  arrangement  may  be  registered  therein^  in  the 

prescribed  manner,  in  the  name  of  the  debtor. 

Registration        8.  A  deed  of  arrangement  may  be  registered  in  the  register 

of  deeds  of      of  deeds  of  arrangement  affecting  land  on  the  application  of  a 

arrangemen  .   ^j.^g|j^  ^f  ^.j^q  deed,  Or  of  a  Creditor  assenting  to  or  taldng  the 

benefit  of  the  deed^  and  the  registration  may  be  vacated  pursuant 

to  an  order  of  the  High  Court  of  Justice  or  any  judge  thereof. 

Protection  9.  Every  deed  of  arrangement,  whether  made  before  or  after 

^^  ^iSS^"^"  ^^®  commencement  of  this  act,  shall  be  void  as  against  a  person 

gwtered"^'^'  who,  after  the  commencement  of  this  act,  becomes  a  purchaser 

deeds  of  for  value  of  any  land  comprised  therein  or  affected  thereby, 

arrangement,  unless  and  imtil  such  deed  is  registered  in  the  register  of  deeds 

of  arranfi^ement  affecting  land :  Provided  that  nothing  in  this 

section  imall  affect  any  deed  of  arrangement  made  before  the 

commencement  of  this  act  until  the  expiration  of  one  year  from 

the  commencement  of  this  act  if  registered  within  that  year. 


Part  IV. — Registration  of  Land  Charges. 

Registry  of         10.  A  register,  in  this  act  called  the  register  of  land  ohargeSi 
land  charges,  shall  be  kept  at  the  Office  of  Land  Registry,  and  land  charges 
may  be  registered  therein  in  the  prescribed  manner : — 

(1.)  In.  the  case  of  freehold  land,  in  the  name  of  the  person 
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benefioially  eniiiled  to  the  first  estate  of  freehold  at  the  51  k  52  Yiot. 

time  of  the  oreation  of  the  land  charge :  c.  61,  ■.  lo. 

(2.)  la  the  ease  of  oopjhold  land,  in  the  name  of  the  tenant 

on  the  oonrt  rolls  at  the  time  of  the  oreation  of  the  land 

charge. 
Provided  thtait  where  the  person  bj  or  on  behalf  of  whom  the 
i^plioation  was  made  pursoant  to  whioh  the  land  charge  was 
ereated  was  benefioiallj  entitled  to  a  lease  for  lives  or  a  life  at 
a  rent  or  to  a  term  of  years  the  land  charge  shall  be  registered 
also  in  the  name  of  that  person. 

11.  The  expenses  incurred  bj  the  person  entitled  to  a  land  Expenses, 
charge  created  before  the  commencement  of  this  act  in  causing 

the  ^large  to  be  registered  in  the  register  of  land  charges  shall 
be  deemed  to  form  part  of  such  land  charge,  and  shall  be  recover- 
able bj  him  aocordmglj  on  the  day  for  payment  of  any  part  of 
such  land  charge  next  after  such  expenses  are  incurred. 

12.  A  land  charge  created  after  the  commencement  of  this  Protection 
act  shall  be  void  as  against  a  purchaser  for  value  of  the  land  ^L^Mt^mttre^ 
oharffed  therewith,  or  of  any  interest  in  such  land,  unless  and  g^^^ 
untilsuch land  charge  is  registered  in  the  register  of  land  charges  charges. 

in  the  manner  mentioned  in  this  act. 

13.  After  the  expiration  of  one  year  from  the  first  assignment  Non-regis- 
by  act  inter  vivosy  occurring  after  the  commencement  of  mis  act,  ^^  ^©^t- 
01  a  land  charge  created  before  the  commencement  of  this  act,  ing^i^TO^ ' 
the  person  entitled  thereto  shall  not  be  able  to  recover  the  same,  mencement 
or  any  part  thereof,  as  against  a  purchaser  for  value  of  the  land  ^^  ^^  ^** 
charged  therewith  or  of  any  interest  in  such  land,  unless  such 

land  charge  is  registered  in  the  registry  of  land  charges  in  the 
manner  mentioned  in  this  act  prior  to  the  completion  of  the 
purchase. 

14.  The  registration  of  a  land  charge  may  be  vacated  pur-  Vacation  of 
suant  to  an  omer  of  the  High  Court  of  Justice  or  any  judge  ^^^* 
thereof. 


Part  V. — Supplemental. 

16.  An  alphabetical  index  in  the  prescribed  form  shall  be  kept  Index  to 
at  the  Office  of  Land  Eegistiy  of  all  entries  made  in  any  register  '^firistera. 
kept  at  that  office  pursuant  to  this  act. 

16,  Any  person  may  search  in  any  register  or  index  kept  in  Searches, 
pursuance  of  this  act  on  paying  the  prescribed  fee  {e). 

(e)  See,  generally,  as  to  searches  for  judgments,  writs,  or  orders, 
Elphindtone  and  dark  on  Seaiches. 

17.  The  provisions  as  to  searches  in  the  Central  Office,  requi-  Official 
sitions,  certificates,  officers,  clerks,  persons,  and  for  the  protection  »earohee. 
of  solicitors,  trustees,  agents,  and  other  persons  in  a  fiduciary 

position  contained  in  the  second  section  to  the  Conveyancing  Act,  45  g^  45  yict. 
1882,  except  so  much  of  those  provisions  as  relates  to  the  making  0. 39. 
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^^  \i^ ^7^  ^'  geiieral  mlefly  bIiaII  apply  to  searohes  in  any  register  or  index 

^i '  *'    '    ke]^  in  pnrsoanoe  of  this  act  in  the  register  of  lis  pendens^  the 

register  of  deeds  of  airangement  affecting  land,  and  the  register 
of  land  ohaimB,  in  the  same  manner  as  if  this  act  had  been 

44  ft  46  Vict.  desGiibed  in  Part  I.  of  the  First  Schednle  to  the  Conyeyancing 

*•  *^-  and  Law  of  Property  Act,  1881. 

General  rnlee.  18.  The  Lord  Chanoellor  may  at  any  time  after  the  pasdng  of 
this  act,  and  from  time  to  time,  with  the  oonoorrenoe  of  the  Com- 
missioners of  her  Majesty's  Treasury  as  to  fees,  make  sach  general 
mles  as  may  be  required  for  oarrying  this  act  into  effect  (/). 


(/^  The  following  rules  have  been  issued : — 

Bule  1. — The  seyeral  registers  established  by  the  act  shall  contain  the 
following  particulars  respectiyely,  or  such  other  particulars  as  the  regis- 
trar i^aU  m>m  time  to  time  determine : — 

1.  The  register  of  writs  and  orders  shall  contain:  (a)  The  name,  address, 

and  description  of  the  person  whose  land  is  affected.  (6)  The  date 
and  nature  of  the  wnt  or  order,  and  the  court,  and  the  action  or 
matter,  by  and  in  which  the  writ  or  order  was  issued  or  made. 
ic)  The  date  of  registration,  and  of  any  renewal  of  registration, 
(a)  The  name  and  address  of  the  applicant  or  of  the  solicitor  (if  any) 
making  the  application. 

2.  The  register  of  deeds  of  arrangement  shall  contain :  (a)  The  name, 

address,  and  description  of  the  person  whose  land  is  affected. 
{h\  The  date  of  the  aeed  and  the  names  of  the  parties,  provided  that 
wnere  the  creditors  are  nxunerous  it  shall  not  be  necessary  to  specify 
more  than  three,  (c)  The  date  of  registration,  (d)  The  name  and 
address  of  the  applicant  or  of  the  solicitor  (if  any)  making  the  ap- 
plication. 

3.  The  register  of  land  charges  shall  contain :  (a)  The  name,  address, 

and  description,  and  capacity  (that  is  to  say,  whether — (i.)  bene- 
ficially entitled  to  the  first  estate  of  freehold ;  (ii.)  tenant  on  tiie 
court  rolls ;  or  (iii.)  beneficially  entitied  to  a  lease  for  liyes  or  a 
life  at  a  rent  or  for  years)  of  the  person  in  whose  name  the  regis- 
tration is  made.    (6)  The  date  of  the  charge,  the  statute  under 
which  it  is  made,  and  the  parish  in  which  the  land  charged  is 
situated,    (c)  The  date  of  reg:i8tration.    {d)  The  name  and  address 
of  tiie  apphcant  or  of  the  sohcitor  (if  any)  making  the  application. 
Bule  2. — Eyery  application  for  registration  shall,  unless  made  by  a 
solicitor,  be  supported  by  the  statutory  declaration  of  the  applicant  as  to 
the  truth  of  the  particulars  set  forth  in  it. 

Bule  3. — The  alphabetical  index  shall  consist  of  the  re^sters  them- 
selyes,  all  entries  in  such  registers  being  made  alphabetically  m  the  manner 
now  used  in  the  register  of  judgments  in  the  Central  Office  of  the  High 
Court  of  Justice,  or  in  such  other  manner  as  the  registrar  shall  from  time 
to  time  determine. 

Bule  4. — Application  for  registration,  searches  (official  and  otherwise), 
and  official  certificates  shall  be  made  on,  and  shall  furnish  the  particulars 
set  forth  in,  the  several  forms  for  those  purposes  given  in  the  schedule 
hereto,  or  in  such  other  forms  as  the  registrar  shall  from  time  to  time 
determine. 
Bule  5. — Forms  shall  be  sold  at  the  office  of  Land  Begistry. 
Bule  6. — Certificates  of  official  searches  shall  be  marked  with  the  stamp 
of  the  Search  Department  of  the  Land  Begistry,  and  shall  be  issued  as 
soon  as  possible  after  receipt  of  the  applications. 

Bule  7. — In  any  case  of  modification  or  cancellation  of  entries  on  the 
register,  such  evidence  in  respect  thereof  as  the  registrar  shall  from  time 
to  time  think  necessary,  shall  be  reauired. 
Bule  8. — These  rules  may  be  citea  as  the  Land  Charges  Bules,  1889. 
January  1,  1889.  HALSBUBY,  C. 

For  the  forms  and  fees,  see  W.  N.  12  Jan.  1889. 
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AMENDMENT  OP  THE  LAW  OP  REAL 

PROPERTY. 

8  i&  9  VicrroRLE,  cap.  106. 

An  Act  to  amend  the  Law  of  Real  Property. 

[4th  August,  1845.] 


[^Sect.  1  repealed  so  much  o/7  8f  8  Vict  c.  76,  as  abolished  con"    8  Ik  9  Vict. 
tingent  remainders.    As  to  these  remainders^  see  note  8  ^T  9  Vict,        ^*^^ 
c,  106,  s.  8,  post,  p.  490,  and  40  8f  41  Vict.  c.  33,  post,  p.  491.] 


Grant. 

2.  After  the  said  first  day  of  October,  one  thousand  eight  Tlieimme- 
hundred  and  forty-five,  all  corporeal  tenements  and  heredita-  ^*^rwreS^^ 
ments  shall,  as  regards  the  oonvejance  of  the  immediate  free-  tenements  to 
hold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery  (a),      lie  in  ffrant 

M  well  as  in 

(a)  A  remainder,  reyersioii,  and  inoorporeal  hereditaments  were  not  the  livery. 
Babjects  of  a  feofEment,  for  a  feoffment  operates  on  the  possession  which 
the  owners  of  such  estates  had  not  to  oonyey ;  hence  remainders,  reversions 
and  incorporeal  hereditaments  were  said  to  lie  in  grant,  which  was  the 
mode  of  conveyance  at  the  common  law  of  those  estates  which  did  not  lie 
in  livery  or  of  which  livery  could  not  be  given.    The  object  proposed  by  Object  of  this 
this  section  was  to  impart  to  corporeal  hei^ditaments,  that  is,  to  heredita-  section, 
ments  which  lie  in  livery  only,  the  capacity  of  being  transferred  by  deed. 

Prior  to  the  passing  of  4  &  5  Yict.  c.  21,  the  usiial  mode  of  conveying  4  &  6  Vict. 
corporeal  hereditaments  was  by  lease  for  a  year  and  re-lease,  the  lease  c.  21. 
being  executed  for  the  purpose  of  giving  to  the  purchaser  that  seisin 
without  which  the  re-lease  would  have  been  ineffectual.  The  lease  was 
rendered  unnecessary  by  4  &  6  Yict.  c.  21.  This  section  in  effect  sub- 
stituted a  grant  for  a  re-lease  (See  Williams  on  Real  Property,  pp.  189, 
196,  14th  ed.) 

The  word  "  grant ''  is  not  required  in  a  deed  of  grant  (Conv.  Act,  1881,  Gonv.  Act, 
8. 49,  poa),  1881. 

By  the  term  immediate  freehold  is  meant  the  first  of  all  the  estates  of  Immediate 
freenold;  for  example,  when  A.  is  tenant  for  life,  remainder  to  B.  for  freehold, 
life,  in  tail  or  in  fee,  B.  has  an  esfo^e  of  freehold,  but  A.  hajs  the  immediate 
Jrethold  (1  Preston's  Convey.  48). 

The  latterpart  of  the  section  relating  to  stamp  duties  was  repealed 
by  13  &  14  Yi^  o.  97,  s.  6,  and  is  accordingly  omitted. 
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8  Ik  9  yiet. 

e.  106,  0.  8. 

Feoffments, 
partitions, 
exobanges, 
leases,  assign- 
ments and 
Buirendera 
required  (sub- 
ject to  certain 
exceptions) 
to  be  by  deed. 


Partition. 


Exchange. 


Leases. 


Result  of  pre- 
sent section. 


Certain  Acts  to  bb  voip  unless  by  Deed. 

3.  A  feoffment,  made  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five,  other  than  a  feo£Ement 
made  under  a  custom  by  an  infant  (6),  shall  be  void  at  law, 
imless  evidenced  by  deed,  and  a  partition  and  an  exchange  ((;) 
of  any  tenements  or  hereditaments  not  being  copyhold,  and  a 
lease,  required  by  law  to  be  in  writing  («Q,  of  any  tenements  or 
hereditaments,  and  an  assignment  of  a  chattel  interest,  not 
being  copyhold,  in  any  tenements  or  hereditaments  (f),  and  a 
surrender  in  writing(/)  of  an  interest  in  any  tenements  or  here- 
ditaments, not  being  a  copyhold  interest,  and  not  being  an  in- 
terest which  might  by  law  have  been  created  without  writing, 
made  after  the  said  first  day  .of  October,  one  thousand  eight 
hundred  and  forty-five,  shall  also  be  void  at  law,  unless  made 
by  deed :  provided  always,  that  the  said  enactment  so  &r  as  the 
same  relates  to  a  release  {g)  or  a  surrender  shall  not  extend  to 
Ireland. 

(6)  By  the  custom  of  gavelkind  an  infant  on  attaining  the  aee  of  fifteen 
years  may  alien  lands  by  feoffment,  livery  of  seisin  being  made  in  person 
and  not  by  attorney  (Bobinson  on  .Go^elkLnd,  248 — 250,  3rd  ed.) 

(c)  At  common  law  coparceners  might  have  made  partition  of  things 
lying  in  livery  or  grant  oy  parol  without  deed,  and  tenants  in  common 
might  have  made  partition  of  things  lying  in  livery  by  parol  without  deed, 
if  they  afterwards  perfected  the  partition  by  livery  of  seisin  (Litt.  s.  250 ; 
Co.  Litt.  169  a).  So,  too,  joint  tenants  for  years  might  have  made  partition 
by  parol  without  deed  (Co.  Litt.  187  a).  But  joint  tenants  of  freeholds, 
whether  corporeal  or  inoon)oreal,  and  tenants  in  common  of  incorporeal 
hereditaments,  could  not  have  made  partition  without  deed  (Co.  Litt. 
169  a).  Since  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  a  writing  was  in  all 
cases  necessary,  but  a  deed  was  required  only  in  cases  in  which  it  was 
necessary  before  that  statute  (1  Martin's  Conv.  by  Davidson,  417,  418;  1 
B3rth.  Conv.  by  Jarman,  193).  As  to  the  partitions  of  copyholds,  see 
4  &  5  Yict.  c.  35,  s.  85 ;  Jope  v.  Marsheady  6  Beav.  213 ;  Dillon  v.  Ooppin, 
4  Beav.  217,  n.;  BolUyfi  v.  Ward,  4  Hare,  530. 

An  exchange  since  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  must,  if  it 
relate  to  land  for  a  larger  interest  than  a  term  of  three  years,  be  in 
writing,  and  if  the  things  whereof  the  exchange  is  made  lie  in  grant,  i.e., 
if  they  consist  of  reversions,  rents  or  other  incorporeal  heredi&ments,  or 
if  tiiey  lie  in  several  counties,  it  must  be  by  deed  (Co.  Litt.  51  b). 

{d)  By  the  Statute  of  Frauds  every  lease  of  corporeal  hereditaments  for  a 
term  exceeding;  three  years  from  tne  making  thereof,  and  for  a  less  term 
where  the  rent  did  not  amount  to  two-thirds  of  the  value,  was  required 
to  be  in  writing  (29  Car.  2,  c.  3,  ss.  1,  2) ;  but  as  a  lease  for  years  of  cor- 
■poToal  hereditunents  might  be  created  oy  a  writing  not  under  seal,  (ques- 
tions frequentiy  arose  whether  an  instrument  relating  to  the  creation  of 
such  an  interest  was  an  actual  demise  or  an  agreement  for  a  future  denoise 
(See  5  Davidson's  Conv.  7 — 13, 3rd  ed.)  The  distinctions  upon  this  subject 
had  become  very  refined  (1  Piatt  on  Leases,  579—611). 

The  result  of  the  present  section  was  that  in  all  oases  where  writing  had 
been  previously  required  a  lease  was  void  at  law  unless  made  by  deed. 
Even  at  law,  however,  the  courts  held  (overruling  StrcUton  v.  PeUit,  16  C. 
B.  420),  that  an  instrument  void  as  a  lease  might  oe  good  as  an  agreement 
(Bond  V.  Bosling,  1  Best  &  Sm.  371 ;  30  L.  J.  Q.  B.  227 ;  see  BoUcuon  v. 
Ltouy  7  H.  &  N.  73) ;  so  that  an  action  could  be  broi:^ht  against  the 
intended  tenant  either  for  not  accepting  a  lease  (/6.),  or  for  not  comply- 
ing with  a  stipulation  contained  in  the  agreement  {Martin  v.  8mUh,  L.  B. 
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9  Ex.  50 ;  AdafM  y.  CluUerhuck,  10  Q.  B.  D.  403) ;  or  against  the  intended  8  Ik  9  Yiot. 
landlord  for  having  no  title  to  grant  a  lease  {Stranks  v.  St.  John^  L.  B.  2  o*  106,  0.  8. 
C.  P.  376).  And  in  equity  specific  performance  could  be  obtained  of  an 
agreement  which  was  void  at  law  as  a  lease  {Parker  y.  Taswelly  2  De  G.  &  J. 
559).  Aa  regards  the  estate  taken  by  a  person  entering  nnder  an  instru- 
ment Toid  under  this  act  as  a  lease,  it  was  settled  at  law  (before  the  Jud. 
Act,  1873)  that  he  held  as  tenant  from  year  to  year  upon  the  terms  of  the 
instrument,  so  far  as  applicable  to  such  a  tenancy ;  the  tenancy,  bein^ 
determinable,  during  the  term  mentioned  in  the  instrument,  by  tne  usutu 
half  year's  notice,  but  expiring  without  notice  at  the  end  of  such  term 
{Tress  v.  Savage,  4  Ell.  &  Bl.  36;  see  Leey,  Smith,  9  Exch.  662 ;  Wood  y. 
Beard,  L.  B.  2  Ex.  B.  37).  Since  the  Jud.  Act,  1873,  it  has  been  held 
that  a  tenant  holding  under  an  agreement  for  a  lease  of  which  specific 
performance  would  he  decreed,  stands  in  the  same  position  as  if  the  lease 
nad  actually  been  granted  {Walsh  y.  Lonsdale,  21  Ch.  D.  9;  Swain y, 
Ayres,  21  Q.  B.  Diy.  289;  Lowther  y.  ffeaver,  41  Ch.  Diy.  264).  But  in 
such  a  case,  if  the  yalue  of  the  property  exceed  500^.,  the  coimty  court, 
baying  no  jurisdiction  to  order  specific  performance,  cannot  order  pay- 
ment of  rent  [Foster  y.  Beeves,  1892,  2  Q.  B.  255). 

This  proyimon  as  to  leases  did  not  apply  to  agreements  for  the  lease  of 
tolls  under  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  57  {Shepherd  y. 
ffodsman,  18  Q.  B.  316). 

By  7  &  8  Yict.  c.  76,  s.  4  (in  force  from  and  after  the  31st  of  December,  Cases  of 
1844,  and  repealed  1^  8  &  9  Yict.  c.  106,  from  the  1st  of  October,  1845),  agreements 
it  was  enacted,  that  no  lease  in  writing  of  any  freehold,  copyhold  or  lease-  to  let  under 
hold  land  should  be  yalid,  unless  the  same  should  be  made  by  deed,  but  7  &  8  Vict. 
that  any  agreement  in  writing  to  let  any  such  lands  should  be  yalid  and  0.  76,  s.  4. 
take  eroct  as  an  agreement  to  execute  a  lease  (See  Burton  y,  Bevdl,  16  M. 
&  W.  307 ;  Arden  y.  Sullivan,  19  L.  J.  a  B.  268). 

A  lease  of  incorporeal  hereditaments  must  be  under  seal  {Gardiner  y. 
Williamson,  2  B.  &  Ad.  336 ;  see  Bird  y.  Higginson,  3  Ad.  &  El.  83 ; 
Holfiyrd  y.  Pritchard,  3  Exch.  793). 

(e)  The  Statute  of  Frauds  required  that  all  assignments  of  leases  shoidd  Assignments. 
be  by  deed  or  note  in  writing,  signed  by  the  party  assigning  or  his  agent 
(29  Oar.  2,  c.  3,  s.  3). 

'  Where  a  person  holding  for  a  term  of  less  than  a  year  let  by  parol  for 
the  remainaer  of  his  term,  the  parol  lease  was  held  not  to  be  an  assign- 
ment but  to  bind  the  parties,  wno  intended  to  create  the  relation  of  land- 
lord and  tenant,  and  to  pass  the  interest  by  lease  {Pollock  y.  Stacey,  9  Q. 
B.  1035 ;  see  Dehenham  y.  Digby,  21  W.  B.  359). 

(/)  ^e  Statute  of  Frauds  required  that  eyery  surrender  shoidd  be  by  Surrenders. 
deed  or  note  in  writing  duly  signed  (29  Car.  2,  0.  3,  s.  3).    This  section 
refers  to  a  surrender  in  writing,  and  does  not  include  a  surrender  by  opera- 
tion of  law.    As  to  what  is  a  surrender  by  operation  of  law,  see  Lyon  y. 
Bead  fl3  M.  &W.  305, 306);  Kingston's  Case  {2  Smith,  L.  C.  917,  9th  ed.) 

{g)  The  word  ''release "  appears  to  be  inserted  by  mistake  instead  of 
"  lease."  Eyery  lease  in  Ireland  required  by  law  to  be  in  writing,  must 
be  by  deed  {Gilman  y.  Crowley,  7  I.  0.  L.  B.  (N.  S.)  557). 


Operation  of  certain  Instruments  Limited. 

4.  A  feoffment,  made  after  4be  said  first  day  of  October,  one  Feoffments 
thousand   eight  hundred  and  f ortv-fiye,  shaU  not  have  any  ^^^  *<>  operate 
tortious  operation  (A) ;  and  an  exchange  or  a  partition  of  any  exchanges  or'^ 
tenements    or  hereditaments,  made   by  deed,    executed  after  partitions  to 
the  said  first  day  of  October,  one  thousand  eight  hundred  and  "nply  any 
forty-five,  shiJ^  not  imply  any  condition   in  law ;    and   the  ^^  ^^'  ^^ 
woid  "  give  '*  or  the  woid  "  grant,"  in  a  deed  executed  after  the  grant  any 
flame  day,  shall  not  imply  any  oovenant  in  law,  in  respect  of  covenant. 
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Tortious 
operation  of 
feoffment. 


CoTenant  im- 
plied by  words 
"grant," 
"give," 


<*  demise." 


•  *  •  Vio^-    any  tenements  or  hereditaments  (t),  except  so  far  as  the  word 
^'      *  *'       "  give  "  or  the  word  "  grant "  may,  by  force  of  any  act  of  parlia- 
ment, imply  a  ooyenant  {j). 

{h)  A  feoffment  had  the  effect  of  barring  or  destroying  contingent  re- 
mainders depending  npon  particular  estates  {Archer^ $  case,  1  Bep.  66  b). 
A  feoffment  also  destroyed  powers  appendant  and  powers  in  gross,  but  not 
powers  collateral.  A  feofhnent  was  the  only  conTeyanoe  by  which  a 
tenant  for  years,  by  elegit,  statute  merchant  or  staple  or  a  copyholder, 
could  create  an  estate  of  freehold  by  disseisin  (Co.  Litt.  49 ;  2  Sand,  on 
Uses,  14,  15).  In  consequence  of  the  new  enactment,  a  feoffment  in  fee 
simple,  made  by  a  tenant  for  life,  will  merely  convey  his  life  interest,  and 
will  not  be  a  cause  of  forfeiture ;  and  a  feoffment  by  a  lunatic  or  idiot  will 
be  void  and  not  merely  voidable,  as  formerly  (See  Shelford  on  Law  of 
Lunatics,  335,  336,  2nd  edit.) 

(t)  As  to  the  conditions  implied  on  exchanges  and  partitions,  see 
4  Cruise,  Dig.  tit.  32,  c.  6,  20.  The  operation  of  the  words  **  grant "  and 
'*  give  "  in  creating  an  implied  warranty  of  title  in  conveyances  of  estates 
in  fee  simple,  in  gifts  in  tail,  in  leases  for  life,  and  in  leases  for  years,  is 
fully  discussed  by  Mr.  Butler  in  his  note  to  Co.  Litt.  384  a  (See  4  Cruise, 
Dig.  tit.  32,  c.  24 ;  and  see  1  Davidson,  Conv.  70,  103,  3rd.  ed. ;  Doe  y. 
Prince,  20  L.  J.  C.  P.  223). 

An  action  of  covenant  will  lie  by  the  lessee  against  the  lessor  upon  the 
word  **  demise  "  in  a  lease,  that  word  importia^  a  covenant  in  law  on  the 
part  of  the  lessor  that  he  has  a  good  title,  and  tnat  the  lessee  shall  quietly 
enjoy  during  the  term  (Burnett  v.  Lynch,  5  B.  &  C.  609;  Walker  v. 
Barmt,  18  0.  B.  845 ;  MatJiewY.  Blackmore,  1  H.  &  N.  766).  But  there 
is  no  implied  covenant  if  there  is  an  express  covenant  for  quiet  enjoyment 
(Line  v.  StepheMon,  6  Bing.  N.  C.  183  ;  Merrill  v.  Frame,  4  Taunt.  329; 
Hinde  v.  Oray,  1  M.  &  G.  195 ;  Granger  v.  CoUins,  6  M.  &  W.  458 ; 
Lessenhury  y.  Evans,  3  M.  &  G.  210 ;  Dennett  v.  AtJierUm,  L.  B.  7  Q.  B. 
316).  In  a  contract  for  the  demise  of  land,  a  promise  of  quiet  enjoyment 
during  the  term  is  implied  by  law  (Hall  v.  City  of  London  Co.,  2  Best  &  S. 
737).  Where  land  is  demised  by  parol  without  any  actual  covenant,  the 
law  implies  a  covenant  for  quiet  enjoyment  during  the  term,  but  not  a 
covenant  for  good  title  (Bandy  v.  Carttvrighit  8  Exch.  913 ;  see  Eobinson 
V.  Kilvert,  41  Ch.  Div.  96). 

Where  the  defendant  executed  a  written  agreement  not  under  seal  to  let 
lands  to  the  plaintiff,  he  had  impliedly  agreed  to  grant  a  valid  lease 
(Stranks  v.  St  John,  L.  R.  2  C.  P.  376). 

As  to  the  covenants  implied  under  sect.  7  of  the  Conveyancing  Act, 
1881,  see  post 

(j)  Li  the  conveyance  of  lands  to  be  made  by  the  promoters  of  the  un- 
dertaking under  the  Lands  Clauses  Consolidation  Act,  or  the  special  act, 
the  word  **  grant"  implies  certain  covenants  by  them  for  title,  except  so 
far  as  the  same  shall  be  limited  by  express  words  contained  in  any  such 
conveyance  (8  &  9  Vict.  c.  18,  s.  132). 

The  words  *'  grant,  bargain  and  sell,  operated  as  covenants  for  title  in 
deeds  of  bargain  and  sale  of  lands  lying  in  the  East  and  North  Sidings  of 
Yorkshire  by  stat.  6  Ann.  c.  62,  s.  30 ;  8  Geo.  2,  c.  6,  s.  35.  Both  the 
last-mentioned  acts  have  been  repealed  by  47  &  48  Yict.  c.  54,  s.  51. 


Exception  as 
to  aotB  of 
parliament. 


Strakoers  to  Deeds. 

Strangers  5.  Under  an  indenture,  exeonted  after  the  first  daj  of  Oo- 

P*y^®  1  tober,  one  thousand  eight  hundred  and  forty-fiye,  an  immediate 
imderimizL^  estate  or  interest  in  any  tenements  or  hereditaments,  and  the 
denture,  and  a  benefit  of  a  condition  or  ooyenant,  respecting  any  tenements  or 
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Lereditamentsy  may  be  taken,  although  the  taker  thereof  be    *  ^A^^^ 
not  named  a  party  to  the  same  indenture ;  also,  a  deed,  exe-    ^'      '  *'  ' 
oated  after  the  said  first  day  of  October,  one  thousand  eight  deed  purport- 
hundred  and  forty-five,  purporting  to  be  an  indenture,  shalt  ^^^^.^  *^ 
have  the  effect  of  an  indenture,  although  not  actually  in-  shall  take 

dented  (A).  effect  as  8i\oh. 

(Aj)  It  was  necessary  to  name  as  parties  to  an  indenture  all  persons  who 
are  int^ided  to  take  an  immediate  estate  or  benefit  by  it  (Co  Liitt.  231  a). 
This  role  did  not  extend  to  remainders  (Co.  Litt.  231  a,  259  b),  nor,  it  was 
said,  to  uses  or  the  benefit  of  a  trust  (2  Prest.  Cony.  394).  This  section 
does  not  enable  the  benefit  of  a  oovenant  to  be  taken  by  a  party  not 
existing  at  the  date  of  the  deed  {KeUey  y.  Dodd,  62  L.  J.  Ch.  34,  39). 

Before  this  act  a  practical  distinction  between  an  indenture  and  a  deed 
poU  was,  that  no  person  could  take  an  immediate  estate  or  benefit  under 
an  indenture,  unless  he  was  named  as  a  party  to  it ;  but  any  person 
could  take  an  immediate  estate  or  benefit  under  a  deed  poll,  inasmuch 
as  it  is  addressed  to  all  the  world  (Co.  Litt.  26  a,  231 ;  Burton's  Beal 
Prop.  442,  n. ;  2  Prest.  Cony.  394  et  seq. ;  1  Martin's  Cony.  324).  Anotiier 
practical  distinction  between  a  deed  poll  and  an  indenture  was,  that  a 
coyenant  entered  into  by  a  deed  poll  with  any  coyenantee  named  in  the 
deed  was  yalid;    but  a  coyenant  in  an  indenture  entered  into  with  a 

Serson  not  a  party  could  not  be  sued  on  by  that  person  (Oreene  y.  Iloare, 
aJk.  197;  Berkleys,  Hardy,  6  B.  &  C.'BdS;  Southampton  y.  Brojvne,  6  B. 
&  0.  718).  But  a  person  not  a  party  to  a  deed  might  coyenant  with 
one  who  was,  and  would  be  bound  by  executing  the  de^  {Salter  y.  Kidgly, 
Carth.  76 ;  2  Prest.  Cony.  415). 


Alienation  of  Contingent  Inteeests. 

6.  After  the  first  day  of  Ootoher^  one  thousand  eight  hundred  Contingent 
and  forty-five,  a  contingent,  an  executory,  and  a  future  interest,  ?^  ^^^^^ 
and  a  possihility  coupled  with  an  interest,  in  any  tenements  or  ^htTof 
hereditaments  (/)  of  any  tenure,  whether  the  object  of  the  gift  or  entry,  made 
limitation  of  such  interest  or  possibility  be  or  be  not  ascer&ined,  5^*^^®.^^ 
also  a  right  of  entry  (w),  whether  immediate  or  future,  and  estateeinSl; 
whether  vested  or  contingent,  into  or  upon  any  tenements  or  and  as  regards 
hereditaments  in  England,  of  any  tenure,  may  be  disposed  ^J^^ 
of  by  deed;  but  no  such  disposition  shall,  by  force  only  of  Jo^!^^- 
this  act,  defeat  or  enlarge  an  estate  tail,  and  every  such  dis-  rormityto 
position  by  a  married  woman  shall  be  made  conformably  to  the  ^  ^^  ^^'  *» 
provisions,  relative  to  dispositions  by  married  women,  of  an  act   ' 
passed  in  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Four&,  intituled  *^  An  Act  for  the 
Abolition  of  Fines  and  Beooveries,  and  for  the  substitution  of 
more  simple  Modes  of  Assurance  "  {n\  or,  in  Lreland,  of  an  act 
passed  in  the  fourth  and  fifth  years  oi  the  reign  of  his  said  late 
Majesty,  intituled  "  An  Act  for  the  AboUtion  of  Fines  and  ^  &  ^  Will.  4, 
Beooveries,  and  for  the  Substitution  of  more  simple  Modes  of  ^'  ^^' 
Assurance,  in  Ireland." 

(Q  The  alienation  of  interests  of  this  description  tmder  the  law  as  it 
ezieied  previously  to  the  abolition  of  fines  and  reooveries,  has  been  already 
considered  (See  ante^  p.  267).    As  to  the  alienation  of  the  interest  of  a 
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yearly  tenant,  see  AJLooek  t«  Moarhouie  (9  Q.  B.  IHt.  371).  As  to  aJieiul- 
tion  of  supposed  rights,  see  32  Hen  8,  c.  9 ;  Doe  y.  Evans  (1  G,  B.  717,  and 
tlie  cases  tnere  dtcn). 

(m)  It  lias  been  said  that  this  means  a  right  of  entry  in  the  nature  of  an 
estiEkte  or  interest — that  is,  where  a  person  by  lapse  of  time  has  lost  ewery- 
thing  exoept  his  right  of  entry — ^but  that  the  section  does  not  indiide  a 
right  of  entry  for  forfeiture  {Hunt  y.  Remnanty  9  Exch.  640 ;  Hunt  y. 
Bishapy  8  Exch.  680).  The  reason  being  that  it  was  at  the  election  of 
the  person  entitled  to  enter  whether  he  would  take  adyantage  of  the 
breach  {Jenkins  y.  Jones^  9  Q.  B.  Diy.  131).  As  to  the  transfer  of  rights  ol 
re-entry  for  forfeiture,  see  Conv.  Act,  1881,  s.  10,  sub-s.  1,  po$6. 

Prior  to  this  act  all  dealings  with  a  right  of  entry,  exoept  by  release 
to  the  person  in  possession,  were  dealings  with  a  pretenoed  right  withm 
the  meaning  of  32  Hen.  8,  c.  9,  and  so  yoid  and  penal  under  that  statute. 
Binoe  8  &  9  Yict.  c.  106,  if  such  a  right  is  not  fictitious  in  fact,  it  is  not 
'*  pretenoed  "  within  that  statute,  ana  may  be  properly  dealt  with  {Jenkins 
y.  JoneSy  9  Q.  B.  Diy.  13d).  In  order  to  reooyer  the  penalty  under  82 
Hen.  8,  c.  9,  it  must  be  proyed,  not  only  that  the  title  is  fictitious,  but, 
that  at  the  time  of  the  dealing  the  defendant  knew  that  it  was  so  {Kennedy 
y.  Lvai,  15  a  B.  D.  491). 

(n)  See  ante,  p.  292. 


Capacity  of 
married 
women  to 
disclaim 
estates  or 
interests  by 
deed  extended 
to  Engluid. 


DiSCLAlMRR  BY  MaBRIED  WoMEN. 

7.  After  the  first  day  of  October,  one  thousaixd  eight  hundied 
and  foity-fiye,  an  estate  or  interest  in  any  tenements  or  here- 
ditaments in  England,  of  any  tenure,  may  be  disclaimed  by 
a  married  woman  by  deed ;  and  eyeiy  such  disclaimer  shaU 
be  made  conformably  to  the  said  proyisions  of  the  said  Act  for 
the  abolition  of  Fines  and  Eecoyeries,  and  for  the  Substitution 
of  more  simple  Modes  of  Assurance  (o). 

(o)  See  ante,  p.  292. 


Contingent 
remainders 
protected  as 
xrom  3l6t  Pq- 
cember,  1844, 
against  the 
prematore 
lailnreof  a 
preceding 
estate. 

Destmctioin 
of  contingent 
remainders. 


Contingent  Bematndebs. 

8.  A  contingent  remainder,  existing  at  any  time  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
forty-four,  shall  be,  and,  if  created  before  the  passing  of  this 
act,  shall  be  deemed  to  haye  been,  capable  of  taking  effeot| 
notwithstanding  the  determination,  by  forfeiture,  suirender  or 
merger,  of  any  preceding  estate  of  freehold,  in  the  same  manner, 
in  aU  respects,  as  if  such  determination  had  not  happened  (p). 

(p)  This  section  of  the  act  does  not  alter  the  rales  of  law  as  to  the  creation 
of  contingent  remainders  (See  2  Bl.  Comm.  164,  170;  Watk.  on  Opny* 
tit.  Bemamder).  In  consequence  of  the  mle  that  a  remainder  must  ywt 
in  the  grantee  during  tihe  ezistenoe  of  ihe  particular  estote^  or  the  yec; 
instant  it  determines,  contingent  remainders  might  be  defeated  by  de^^ 
stroying  or  determining  the  particular  estate  on  which  they  depended, 
before  the  contingency  happened  whereby  they  became  ye&ted  (1  Beal 
Prop.  Eep.  66,  135).  Therefore,  when  there  was  tenant  for  life,  with 
diyers  remainders  in  oontingenpy,  he  mig)kt  not  only  by  his  death,  but  by 
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alieiuitioii,  surrender,  or  other  methods,  have  destroyed  and  determined  ftAOYiot 
his  own  life  estate  before  any  of  those  remainders  vested ;  the  consequence  o.  106,  s.  8» 
of  which  was,  that  he  utterly  defeated  them  all.  As,  if  there  were  tenant  for  '         ' 

Hfe,  with  remainder  to  his  eldest  son  unborn  in  tail,  and  the  tenant  for 
life,  before  any  son  was  born,  surrendered  his  life  estate,  he  by  that  means 
defeated  the  renudnder  in  tail  to  his  son :  for  his  son  not  being  in  es^e  when 
tiiie  particular  estate  determined,  the  remainder  could  not  then  vest ;  and, 
as  it  could  not  vest  then  by  the  rules  of  law  it  never  could  vest  at  all.  In 
these  cases,  therefore,  it  was  necessary  to  have  trustees  appointed  to  pre- 
serve the  contingent  remainders ;  in  whom  there  was  vested  an  estate  in 
remainder  for  tiie  life  of  the  tenant  for  life,  to  commence  when  his  estate 
determined.  If,  therefore,  his  estate  for  life  determined  otherwise  than  by 
his  death,  the  estate  of  the  trustees,  for  the  residue  of  his  natural  life,  would 
then  have  taken  effect,  and  become  a  particular  estate  in  possession,  suffi- 
cient to  support  the  remainders  depending  in  contin^ncy  (2  Black.  Com. 
171).  The  above  clause  will  supersede  the  necessity  of  a  limitation  of  Section 
estates  to  trustees  during  the  life  of  the  tenant  for  life,  to  support  the  sapersedes 
contdnsent  remainders  expectant  upon  tiie  determination  of  the  life  estate  ??°®f®^*y  ^^ 
by  forfeiture,  surrender  o?merger.  ^^^^  ^ 

See  E^erton  v.  Massey  (3  C.  B.  N.  S.  338 ;  27  L.  J.  C.  P.  10),  as  to  the  SonSLent 
destruction  of  a  contingent  remainder  by  merger.  remaix^ers. 

The  act  only  applies  to  the  three  cases  of  forfeiture,  surrender  or  merger. 
If  at  the  time  when  the  particular  estate  would  naturally  have  expired,  the 
contingent  remainder  be  not  ready  to  come  into  immediate  possession,  it 
will  siSl  fail  as  before  (Williams'  Eeal  Prop.  296,  14th  ed.) 

Contingent  remainders  of  copyholds  were  never  liable  to  destruction  bv  Contingent 
the  sudden  termination  of  the  particular  estate  on  which  they  depend,  remainders  in 
But  there  is  no  distinction  between  freeholds  and  copyholds  in  those  cases  oopyholdB. 
where  the  particular  estate  expires  naturally  and  regularly  before  the 
happening  of  the  contingency  (Scriv.  Cop.  60,  6th  ed.)    Quasi-contingent 
remainders  in  copyholds  were  protected  from  destruction  by  the  estate  of 
the  lord  of  the  manor  (Pickersgill  v.  Orey^  30  Beav.  352). 

By  40  &  41  Vict.  c.  33,  it  is  enacted  that  every  contingent  remainder  40  &  41  Viot. . 
created  by  any  instrument  executed  after  the  passing  of  the  act  (the  2nd  o.  33. 
of  August,  1877),  or  by  any  will  or  codicil  revived  or  republished  by  any 
will  or  codicil  executea  after  that  date,  in  tenements  or  hereditaments  of 
any  tenure,  which  would  have  been  valid  as  a  springing  or  shifting  use  or 
executory  devise  or  other  limitation  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder,  shall,  in  the  event  of  the  particular 
estate  determininff  before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  aU  respects  as  if  the  contingent  remainder  had  originally 
been  created  as  a  springing  or  shifting  use,  or  executory  devise,  or  other 
executory  limitation. 

Equitable  contingent  remainders  {e.  g.,  arising  by  a  limitation  of  an  Equitable 
equity  of  redemption)  were  not  subject  to  the  old  rule  which  made  legal  remainders, 
contingent  remainders  liable  to  be  defeated  by  the  failure  of  the  particular 
estate  {Astley  v.  MuMethwait,  15  Ch.  D.  59).  And  where  an  equitable 
contingent  remainder  became  clothed  with  the  legal  estate  after  the  passing 
of  40  &  41  Yict.  c.  33,  it  was  not  defeated  by  the  failure  of  the  prior  Ufe 
interest  {Be  Freme,  Freme  v.  Logan,  1891,  3  Ch.  167). 


Eeversion  expectant  on  Lease. 

9.  When  the  reversion  expectant  on  a  lease,  made  either  When  the 
before  or  after  the  passing  of  this  act,  of  any  tenements  or  here-  {^^^L^* 
ditaments,  of  any  tenure,  shall,  after  the  said  first  day  of  Oo-  the  next 
tober,  one  thousand  ei^ht  hundred  and  forty-five,  be  surrendered  estate  to  be 

'  ®  .^  »  deemed  the 

revenion. 
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•  *  •  ^•^  or  merge,  the  estate  which  shall  for  the  time  beinc;  oonf er  aa 
e.  loe,  •■  9.  agaJngt  t^^  tenant  under  the  same  lease  the  next  vested  right  to 
the  same  tenements  or  hereditaments,  shall,  te  the  extent  and 
for  the  purpose  of  preserving  such  incidents  te,  and  obligations 
on,  the  same  reversion,  as,  but  for  the  surrender  or  merger 
thereof,  would  have  subsisted,  be  deemed  the  reversion  ex- 
pectant on  the  same  lease  (q). 

{q)  This  section  of  the  act  is  retrospective  in  its  operation  {Upton  v. 
Townend,  17  C.  B.  542). 

It  sometimes  happened,  where  the  immediate  reversion  on  a  lease' was  a 
term,  or  other  particular  estate,  that  it  became  merged  in  some  other 
estate  in  the  same  land ;  and,  where  that  was  the  case,  not  only  the  benefit 
of  the  covenants,  but  the  rent  and  all  remedies  for  it,  were  lost  (3  £eal 
Prop.  H.  49).  The  object  of  this  section  is  to  prevent  such  consequence, 
and  to  preserve  covenants  of,  and  remedies  against,  a  lessee,  and  the  obli- 
gations on  the  lessor  which  are  incident  to  the  immediate  reversion  ( Webb 
V.  Russell,  3  T.  E.  678;  Wootl^  v.  Gregory,  2  Yo.  &  J.  636;  Burton  y. 
Barclay,  7  Bing.  745 ;  Thorne  v.  Woolcombe,  3  B.  &  Ad.  686 ;  2  Piatt  on 
Leases,  393—399). 

The  disclaimer  of  a  trustee  in  bankruptcy  under  the  Act  of  1869  is  a 
surrender  within  this  section  {Smalley  y.  Hardinge,  7  Q.  B.  Diy.  524 ;  see 
Re  Roberts,  Ex  p.  Brook,  10  Ch.  Div.  110).  As  to  the  effect  of  a  disclaimer 
under  the  Act  of  1883,  see  Re  Morgan  (22  Q.  B.  Div.  692),  and  cases  there 
quoted. 

The  above  section  only  applied  to  the  case  of  surrender  or  merger  of  the 
immediate  reversion.  As  to  the  severance  of  the  reversion,  see  now  Oonv. 
Act,  1881,  8.  10,  sub-8.  1,  post 

Act  not  to  10.  This  act  shall  not  extend  to  Sootland. 

extend  to 
Sootland. 
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SATISFIED  TERMS. 

8  i&  9  VlCTORIJE,  CAP.  112. 

An  Act  to  render  the  Assignment  of  Satisfied    Terms 
unnecessary.  [8th  August,  1845.] 

Terms  attbndaitt  on  SIst  Decembbk,  1845. 

Whereas  the  assignment  of  satisfied  terms  has  been  found  to    8  ik  9  Yiot. 
be  attended  with  great  difficulty,  delay,  and  expense,  and  to    e.  119,  •.  l. 
operate  in  many  oases  to  the  prejudice  of  the  persons  justly  on  aut  De- 
entitled  to  the  lands  to  which  they  relate :  be  it  therefore  enacted,  cember,  1845, 
that  every  satisfied  term  of  years  which,  either  by  express  de-  ^^^  ^^^ 
olaration  or  by  construction  of  law,  shall  upon  the  thirty-first  tendant  on 
day  of  December,  one  thousand  eight  hundred  and  forty-five,  inheritance, 
be  attendant  upon  the  inheritance  or  reversion  of  any  lands  (a),  ^^  ^ccept*^ 
shall  on  that  day  absolutely  cease  and  determine  as  to  the  &c.  ' 
land  upon  the  inheritance  or  reversion  whereof  such  term  shall 
be  attendant  as  aforesaid,  except  that  every  such  term  of  years 
which  shall  be  so  attendant  as  aforesaid  by  express  declaration, 
although  hereby  made  to  cease  and  determine,  shall  afford  to 
every  person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand  as  it  would 
have  adSForded  to  him  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with,  after  the  said  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty-five,  and  shall 
for  the  purpose  of  such  protection  be  considered  in  every  court 
of  law  and  of  equity  to  be  a  subsisting  term  [b), 

(a)  The  subject  of  attendant  terms  is  fuUy  explained  in  the  Second  Bep. 
E«al  Prop.  Comm.  pp.  7 — 14 ;  and  see  Williams,  Eeal  Prop.  434, 14tii  ed. ; 
Sugd.  Y.  &  P.  616  et  aeq,,  14th  ed ;  Davidson,  Cone.  Prec.  20,  15th  ed. 
As  to  terms  attendant  by  implication  or  construction  of  law,  see  Sugd. 
V.  &  P.  625 ;  BeJaney  y.  Belaney  (2  Ch.  138). 

A  term  does  not  become  satisfied  within  this  act  except  the  beneficial  When  is  term 
interest  in  the  whole  charge  secured  by  the  term,  and  the  beneficial  in-  satisfied, 
terest  in  the  whole  estate,  are  united  and  merged  in  one  person,  or  so 
long  as  there  remains  any  useful  purpose  beneficial  to  the  owner  of  the 
term,  and  consistent  with  the  trust  on  which  at  the  date  of  the  transaction 
the  term  was  held  {And^son  v.  Fignet,  8  Ch.  188,  189). 

An  agreement  to  assign  an  attendant  term  to  a  trustee  for  a  mortgagee  Oases  imdeir 
has  been  held  to  preyent  the  term  ceasing  as  a  satisfied  term  imder  &is  the  act. 
act  {Shaw  v.  Johnson,  1  Dr.  &  Sm.  412);  but  not  the  mere  delivery  to  the 
moitgagee  of  the  deed  of  assignment  to  a  trustee  for  the  mortgagor 
(Re  SUeman,  4  Ir.  Ch.  Eep.  563 ;  Corry  y.  Cremome,  12  Ir.  Ch.  Eep.  136). 
A  mortgage  term  was  held  not  to  cease  under  this  section  when  t^e  mort- 
gage was  paid  off  by,  and  a  trust  of  the  term  declared  in  favour  of,  a 
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Satisfied  Terms. 


$  ft  9  Yiot. 

0. 118,  0. 1. 


The  exoep- 
tioxL  in  the 
Beotion: 
nature  of  the 
proteotion. 


Presuming 
Burrender  of 
tmoB. 


En  who  bad  not  the  inheritanoe,  bnt  was  believed  at  the  time  to  have 
y,  Jones,  13  Q.  B.  774 ;  Anderson  y.  Pigwiy  8  Ch.  189).    Terms  were 
bo  have  ceased  under  this  act  in  Doe  t.  Price  (16  M.  &  W.  609) ;  Doe 
T.  Mousldale  ^id.  689^. 

(6)  The  object  of  tne  act  appears  to  be  to  mer^  all  attendant  terms, 
but  to  preserve  to  the  persons  entitled  the  protection  which  a  term  would 
have  afforded  to  them,  where,  upon  the  31st  December,  1845,  it  was 
attendant  by  express  declaration .  £ut  even  this  is  a  limited  protection ;  for 
it  gives,  not  such  protection  as  a  further  assignment  of  it  lor  a  purcbAser 
would  confer,  but  such  protection  as  it  would  have  afforded  if  it  had  con- 
tinued to  subsist  but  had  not  been  assigned  or  dealt  with  after  the  Slst 
December,  1 846.  This  protection  will  of  course  extend  to  a  new  purchaser, 
although  the  term  assigned  to  attend  was  left  undisturbed  (Sugd.  Y.  &  P. 
497,  14th  ed. ;  Freer  v.  Hesse,  4  De  Q.  M.  &  G.  495 ;  see  also  Sugd.  Y.  & 
P.  623,  624,  14th  ed.,  as  to  the  nature  of  the  protection  afforded  by  an 
attendant  term). 

The  proper  w&y  of  testing  the  right  of  a  person  to  the  protection  of  such 
a  term  is  to  consider  whether,  if  the  act  had  not  been  passed,  equity  would 
restrain  him  from  setting  up  the  term  {Cottrell  v.  Hughes,  15  C.  fi.  532). 
So  where  G.  being,  under  a  deed  of  settlement,  tenant  for  life,  with  re-> 
mainder  to  such  of  his  children  as  he  should  appoint,  but  covenanting  that 
he  was  seised  in  fee,  sold  the  estate  in  1840  to  the  defendant,  who  had  no 
notice  of  the  settlement,  and  the  residue  of  two  terms  attendant  on  the 
inheritance  was  assigned  to  a  trustee  for  the  defendant  to  attend  the  inherit- 
ance :  it  was  held  tlutt  the  tenns  were  a  protection  against  the  settlement 
(Ih.)  But  where  a  term  of  500  years,  which  was  m  fact  entisfied  and 
attendant  on  the  inheritance,  was  assi^ed  by  the  tenant  for  life,  under  a 
settlement  to  a  trustee  with  a  declaration  of  trust  for  certain  parties :  it 
was  held,  that  such  parties,  having  had  notice  that  the  term  was  satisfied, 
could  not  set  up  against  the  parties  claiming  under  the  settlement,  the 
term  which  had  been  assigned  by  a  person  who  had  no  right  to  deal  with 
it  except  to  the  extent  of  ms  own  interest  {Plant  v.  Taylor,  7  H.  &  N.  211). 
In  Sass  V.  Wellsted  (12  Jur.  347),  a  question  was  raised,  but  not  decided, 
as  to  the  protection  against  dower  by  a  term  since  the  above  act. 

A  term  assigned  to  attend  the  inheritance  will  not  be  presumed  to  have 
beeoi  surrendered,  unless  there  has  been  a  dealing  with  the  estate  in  such 
a  manner  as  reasonable  men  would  not  have  dealt  with  it  unless  the  term 
had  been  put  an  end  to  {Garrard  v.  Tuck,  8  C.  B.  231).  Therefore,  where 
the  owner  of  the  estate,  which  was  subject  to  such  attendant  term, 
devised  it  without  referring  to  the  term,  and  the  devisee  mortgaged  it 
with  notice  of  the  term,  but  without  the  mortgagee  taking  any  assignment 
of  the  term,  and  the  devisee  afterwards  conveys  the  estate  to  trustees  for 
sale,  it  was  held,  that  there  had  not  been  such  a  dealing  with  the  estate 
as  to  induce  the  court  to  presume  a  surrender  of  the  term  {Tb.)  As  to 
presuming  the  surrender  of  terms,  see  also  Cottrell  v.  Hughes,  15  0.  B. 
532,  (where  the  decision  in  Doe  v.  HUder  (2  B.  &  Aid.  782)  was  doubted); 
Doe  V.  Plowman  (2  B.  &  Aid.  573) ;  Doe  v.  Langdon  (12  Q.  B.  711) ;  Hele 
V.  Bexley  (17  Beav.  28) ;  Sugd.  Y.  &  P.  Appendix  26,  11th  ed. ;  Daxt  Y. 
&  P.  363. 


Satisfied 
tenns  now 
sabsittuig,  &Ct 
to  oeaaeon 
becoming  at- 
tendant upon 
inheiitaDioe, 
fto.  of  lands. 


Terms  satisfied  after  31st  December,  1845. 

2.  Every  term  of  years  now  subsisting  or  hereafter  to  be 
oi*eated,  beooming  satisfied  after  the  said  thirty-first  day  of 
December,  one  mousand  eight  hundred  and  forty-five,  and 
which,  either  by  express  declaration  or  by  construction  of  law, 
shall  after  that  day  become  attendant  upon  the  inheritance  or 
reversion  of  any  lands,  shall  immediately  upon  the  same  be^ 
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ooming  so  attendant  absolutely  oease  and  determine  as  to  the    ^  tis^^s 
land  npon  the  inheritanoe  or  reversion  whereof  suoh  term  shall  ' 

beoome  attendant  as  aforesaid  (c). 

(c)  See  Andermm  y.  Pignet  (8  Gh.  180),  ante,  note  to  the  preceding  section. 

3.  In  the  oonstniotion  and  for  the  purposes  of  this  act^  unless  Constniotlon 
there  be  something  in  the  subject  or  context  repu^ant  to  such  <tf  «ot. 
oonstruotion,  the  word  ^  lands    shall  extend  to  ail  freehold  tene- 
ments- and  hereditaments,  whether  corporeal  or  incorporeal,  and 

to  all  auoh  customary  laiid  as  will  pass  by  deed,  or  deed  and^ 
admittance,  and  not  by  surrender,  or  any  undivided  part  or  share 
thereof  re<;;>eotively ;  and  eveW  woid  importing  the  sbgular 
number  only  shall  extend  and  be  applied  to  several  persons  or 
things  as  well  as  one  person  or  thing ;  and  every  word  import- 
ing w.e  masculine  gender  only  shall  extend  and  be  applied  to  a  .  . 
female  as  well  as  a  male. 

4.  This  act  shall  not  extend  to  Scotland.  Not  to  extend 

to  Scotland. 
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THE    TRUSTEE   ACT,  1860. 

13  &  14  VieroRLfi:,  cap.  60. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Conveyance  and  Transfer  of  Real  and  Personal  Pro- 
perty vested  in  Mortgagees  and  Trustees. 

[5th  August,  1850.] 


IS*  14  Viet. 

e.eo. 


[^Sect  1  has  been  repealed  hy  38  8f  39  Vict,  c,  66,  s.  1.] 


Jurifldiotion 
under  act. 


AlMolate  be- 
nefioial  inte- 
rest. 


The  juiisdiotioii  of  the  Court  of  Chancery  under  the  Tnustee  Acts,  1850 
and  1852,  is  now  assigned  to  the  Chancery  Division  of  the  Hieh  Court  of 
Justice  (36  &  37  Yict.  c.  66,  s.  34  (2)).  The  County  Courts  haye  juris- 
diction in  cases  where  the  value  of  the  property  does  not  exceed  £500 
(51  &  52  Vict.  c.  43,  s.  67). 
Scope  of  act.  The  scope  of  the  act  was  to  embrace  every  case  of  inconvenience  {BrU^ 
tow  V.  Booth,  L.  B.  5  C.  P.  91).  But  under  it  the  court  has  no  junsdic- 
tion  to  decide  a  dispute  as  to  title  (Re  Draper^  9  W.  B.  805).  It  nas  been 
said  that  the  court,  in  acting  under  the  Trustee  Acts,  never  administers 
trusts  (Be  Holland^  16  Ch.  Div.  672),  certainly  not  in  lunacy  (Be  Ourrie, 
10  Ch.  Div.  93). 

The  court  has  refused  to  vest  trust  property  directly  in  a  person  having 
an  absolute  beneficial  interest  {Be  Holtana,  sup,) ;  but  nas  done  so  after  ap- 
pointing as  new  trustee  the  person  so  entitled  {Be  OurriCf  sup, ;  Be  Diae^ 
son,  1872,  W.  N.  223 ;  Be  Price,  1883,  W.  N.  202).  Trust  property,  how- 
ever, has  been  vested  in  persons  having  absolute  beneficial  mterests  where 
one  of  several  trustees  was  out  of  the  jurisdiction  {Be  Bradshaw,  2  D. 
M.  &  Q-.  900 ;  see  sect.  22) ;  and  where  of  three  executors  one  was  of 
unsound  mind,  and  the  other  two  refused  to  transfer  {Be  White,  5  Ch. 
698 ;  see  sect.  2  of  the  Trustee  Act,  1852) ;  and  where  a  sole  trustee  of 
copyholds  died  intestate  and  without  an  heir  {Be  Qodfreu,  23  Ch.  D.  205 ; 
see  sects.  15  and  28).  See  also  B»  Adams,  1887,  W.  N.  175,  under 
sect.  7 ;  Be  Brass,  4  W.  B.  764 ;  Be  Byan,  9  W.  B.  137. 

Becent  legislation  has  rendered  it  unnecessary  to  resort  to  this  act  in 
several  cases  in  which  it  was  formerly  resorted  to,  e»g,,  where  there  is  a 
contract  to  sell  freeholds  binding  on  the  heir  or  devisee  of  a  deceased 
vendor,  see  now  Conv.  Act,  1881,  s.  4;  but  before  that  act  Be  Lowry  (15 
Eq.  78).  As  to  the  devolution  of  trust  and  mortgage  estates  in  free- 
holds, see  now  Conv.  Act,  1881,  s.  30;  but  formerly,  sects.  3  and  7  of 
the  Trustee  Act,  1850.  And  as  to  the  appointment  of  new  trustees  and 
the  vesting  in  them  of  the  trust  property,  see  now  Conv.  Act,  1881,  ss.  30 
— 34.  Further,  where  an^  person  neglects  to  comply  with  an  order 
directing  him  to  execute  or  indorse  any  conveyance  or  aocument,  it  is  now 
provided  by  the  Jud.  Act,  1884,  s.  14,  that  the  court  may  nominate  a  per- 
son to  do  BO  in  his  place.  A  registrar  has  been  nominated  {Howarth  v. 
Howarth,  11  P.  D.  68,  95).  The  sections  dealing  with  lunatic  trustees 
and  mortgagees  have  been  repealed  as  to  England,  and  orders  as  to  such 
persons  'mUl  in  England  be  made  under  53  Yict.  c.  5  {post). 

Interpreta-  2.  And  whereas  it  is  expedient  to  define  the  meaning  in 

tion  of  terms.  ^Jnch  certain  words  are  hereafter  used ;  it  is  declared,  that  the 
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peveral  words  hereinafter  named  are  herein  nsed  and  applied  in  ^^  ^ V?*' 
the  manner  following  respectively ;  (that  is  to  say,)  — '. — ' 

The  word  "  lands ''  shall  extend  to  and  indnde  manors,  mes- 
saages,  tenements  and  hereditaments,  corporeal  and  in- 
corporeal, of  every  tenure  or  description,  whatever  may 
he  the  estate  or  interest  therein  (a) : 

The  word  ''  stock  "  shall  mean  any  fund,  annuity  or  security 
transferahle  in  books  kept  by  any  company  or  society 
established  or  to  be  established,  or  transferable  by  deed 
alone,  or  by  deed  accompanied  by  other  formalities,  and 
any  share  or  interest  therein  (6) : 

The  word  ^'  seised  "  (c)  shall  be  applicable  to  any  vested  estate 
for  life  or  of  a  greater  description,  and  shall  extend  to 
estates  at  law  and  in  equity  (cQ,  m  possession  or  in  futurity, 
in  any  lands : 

The  word  ''  possessed  **  shall  be  applicable  to  any  vested  estate 
less  than  a  life  estate,  at  law  or  in  equiiy,  in  possession  or 
in  expectancy,  in  any  lands : 

The  words  ^' contingent  right,"  as  applied  to  lands,  shall  mean 
a  contingent  or  executory  interest,  a  possibiUiy  coupled 
with  an  interest,  whether  the  object  of  the  gift  or  limitation 
of  such  interest  or  possibility  be  or  be  not  ascertained,  also 
a  right  of  entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent  {e) : 

The  words  "  convey  "  and  "  conveyance  "  applied  to  any  per- 
son, shall  mean  the  execution  by  such  person  of  every 
necessary  or  suitable  assurance  for  conveying  or  dis- 
posing to  another  lands  whereof  such  person  is  seised  or 
entitled  to  a  contingent  right,  either  for  the  whole  estate 
of  the  person  conveying  or  disposing,  or  for  any  less  estate, 
together  with  the  performance  of  all  formalines  required 
by  law  to  the  validity  of  such  conveyance,  including  the 
acts  to  be  performed  by  married  women  and  tenants  in 
tail  in  accordance  with  the  provisions  of  an  act  passed  in 
the  fourth  year  of  the  reign  of  his  late  Majesty  Eing 
William  the  Fourth,  intituled  "  An  Act  for  the  Abolition  3  &  4  WiU.  4, 
of  Fines  and  Becoveries,  and  the  substitution  of  more  ®*  ^*" 
simple  Modes  of  Assurance"  (/),  and  including  also  sur- 
renders and  other  acts  which  a  tenant  of  customary  or 
copyhold  lands  can  himself  perform  preparatory  to  or  in 
aid  of  a  complete  assurance  of  such  customary  or  copyhold 
lands  (g) : 

The  words  '^  assign  "  and  '^  assignment "  shall  mean  the  exe- 
cution and  penormance  by  a  person  of  every  necessary  or 
suitable  deed  or  act  for  assigning,  surrendering,  or  otherwise 
transferring  lands  of  which  sum  person  is  possessed,  either 
for  the  whole  estate  of  the  person  so  possessed  or  for  any 
less  estate : 

The  word  "transfer"  shall  mean  the  execution  and  per- 
formance of  every  deed  and  act  by  which  a  person  en- 

s.  K  K 
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l$4i4^et.  titled  to  stock  can  traDsfer  Bucih  stock  from  hixnadi  to 

^'  ^'  *'  *'  another: 

The  words  '<  Lord  Chancellor "  shall  mean  as  well  the  Lord 
Chancellor  of  Great  Britain  as  any  lord  keeper  or  lords 
commissioners  of  the  great  seal  for  uie  time  bemg : 

The  words  "Lord  Chancellor  of  beland"  diall  mean  as 
well  the  Lord  Chancellor  of  Ireland  as  any  keeper  or 
lords  commissioners  of  the  great  seal  of  Ireland  for  the 
time  being : 

The  word  "  trust ''  shall  not  mean  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage  (h) ;  but,  with  this 
exception,  the  words  "  trust  *'  and  "  trustee "  shall  extend 
to  and  include  implied  and  constructiye  trusts  (t),  and 
shall  extend  to  and  include  oases  where  the  trustee  has 
some  beneficial  estate  or  interest  in  the  subject  of  the 
trust,  and  shall  extend  to  and  include  the  duties  incident  to 
the  office  of  personal  representatiye  of  a  deceased  person  (J) : 

The  word  "  lunatic  "  shall  mean  any  person  who  shall  have 
been  found  to  be  a  lunatic  upon  a  commission  of  inquiry 
in  the  nature  of  a  writ  de  lunatico  inquirendo : 

The  expression  "person  of  unsound  mind"  shall  mean  any 

1)er8on  not  an  mf ant,  who,  not  haying  been  found  to  be  a 
unatic,  shall  be  incapable  from  infirmity  of  mind  to  manage 
his  own  affairs  {k)  : 

The  word  "  devisee  "  shall,  in  addition  to  its  ordinary  signi- 
fication, mean  the  heir  of  a  devisee  and  the  devisee  of 
an  heir,  and  generally  any  person  claiming  an  interest  in 
the  lands  of  a  deceased  person,  not  as  heir  of  such  de- 
ceased person,  but  by  a  title  dependent  solely  upon  the 
operation  of  the  laws  concerning  devise  and  descent : 

The  word  "mortgage"  shall  be  applicable  to  every  estate, 
interest,  or  property  in  lands  or  personal  estate  which 
would  in  a  court  of  equity  be  deemed  merely  a  security 
for  money  (/) : 

The  word  "  person  "  used  and  referred  to  in  the  masculine 
gender  shall  include  a  female  as  well  as  a  male,  and  shall 
mclude  a  body  corporate  {m) : 

And  generally,  unless  the  contrary  shall  appear  from  the  con- 
text, evdry  word  importing  the  singular  number  only 
shall  extend  to  several  persons  or  things,  and  every  word 
importing  the  plural  number  shall  apply  to  one  person 
or  thing,  and  every  word  importing  the  masculine  gender 
only  shall  extend  to  a  female  (n). 

!a\  *^  Lands ''  includes  rent-charges  {Re  HarrUoriy  Seton,  4th  ed.  516). 
b)  Shares  in  a  joint-8tx)ck  banking  compcuiy  come  within  this  definition 
of  stock  {Be  Angelo,  5  De  G.  &  S.  278) ;  also  annuities  from  a  life  ofiBoe 
{Be  Tweedy,  28  Ch.  D.  529) ;  also  shares  in  ships  registered  under  the 
"  Merchant  Shipping  Act,  1864  "  (18  &  19  Vict  c.  91,  s.  lOj. 

(c)  This  word  does  not  apply  to  leaseholds  {Be  Harvey ,  Seton,  620 ;  see 
Be  Munddy  quoted  under  sect  16^  post,  p.  507) ;  but  does  to  an  estate 
tail  [Be  Sherard,  1  D.  J.  &  S.  421). 

{d)  See  Be  WtlUama  (6  De  G.  &  Sm.  615),  quoted  under  sect  7,  post^ 
p.  603. 
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(e)  Thk  defimticm  of '' oontmgeni  right '' is  taken  from  the  8  &  9  Vict.   13*14  Yiot. 
c  106,  s.  6  (onfe,  p.  489),  with  the  ^iew  of  including  in  this  act  all  the     c  00,  ■»  ». 
estates  and  interests  which  may  be  disposed  of  under  the  former  act. 

(/)  A  Testing  order  under  this  act  will,  if  oonsented  to  by  the  protector 
of  tiie  settlement,  bar  all  estates  in  remainder,  and  not  pass  a  base  fee  only 
under  3  &  4  WilL  4,  c.  74,  s.  34  {PotveU  y.  MaUh^ios,  1  Jur.  N.  S.  973, 
ante,  p.  267,  n.) 

r^^  As  to  copyholds,  see  Rowley  y.  Adama  (14  Beay.  130). 

(Al  The  court  has  no  authority  to  conyey  uie  estate  of  a  mortgagee  who 
had  Deen  paid  off  [Be  O^wm,  12  Eq.  392) ;  but  has  authority  to  transfer 
the  morteage  where  the  mortgagees  are  trustees,  and  one  is  out  of  the 
jurisdiction  (Be  Walker,  3  Gh.  1).  209 ;  see  Be  NickoUon,  34  Oh.  Biy.  663 ; 
also,  Be  Underwood,  3  £.  &  J.  745,  quoted  under  sect.  15,  poet,  p.  607). 

(i)  As  to  oonstructiye  trustees  in  the  case  of  a  sale  of  stock,  see  Be  GonBtmctiye 
Angelo  (5  De  G.  &  Sm.  278) ;  Be  Davie  (12  Eq.  214).  trustees. 

Ijq  the  case  of  a  sale  of  Lamd,  the  general  doctrine  of  equity  is  that  after 
contract,  the  yendor  is  a  oonstructiye  trustee  of  the  land  for  the  purchaser 
{8haw  y.  Foster,  L.  B.  5  H.  L.  333 ;  see  Lveaght  y.  Edwards,  2  Oh.  B. 
606,  610).  Por  the  purposes  of  tiiis  act,  howeyer,  the  following  dis- 
tinctions haye  been  taken.  Where  the  contract  is  executed  by  payment 
of  the  purchase-money,  the  yendor  is  a  trustee  within  the  act  {Be  Cuming, 
6  Oh.  72;  ife  CoUing,  32  Ch.  Biy.  336;  Be  Wilkinson,  12  W.  R.  522);  but 
not  where  the  contract  is  unexecuted  (Be  Carpenter,  Kay,  418;  ^  Faulder, 
1866,  W.  N.  83 ;  see,  howeyer,  Be  Badcock,  2  W.  R.  386 ;  Be  Taylor,  1866, 
W.  N.  6),  except  in  the  case  of  a  compulsory  sale  {Be  Bussell,  35  L.  J.  Ch. 
461 ;  BeLowrv,  16  Ea.  78 ;  doubted.  Be  Colling,  32  Ch.  Biy.  336).  Where 
only  part  of  me  purcaase-money  had  been  paid  but  possession  had  been 
giyen  and  the  yendor  was  found  lunatic,  a  yesting  order  was  made  which 
was  not,  howeyer,  to  be  dated  until  after  the  payment  of  the  balance  {Be 
Pagani,  1892,  1  Cli.  236).  Where  there  is  a  doubt  as  to  the  trusteeship  hy 
reason  of  the  title  being  complicated  an  action  should  be  brought  {& 
Martin,  34  Ch.  B.  619 ;  see  sect.  53,  post,  p.  630).  In  tiie  case  of  free- 
holds, where  there  is  a  contract  binding  the  heir  or  deyisee,  the  personal 
representatiye  can  now  conyey  (Cony.  Act,  1881,  s.  4,  post,  p.  676\ 

The  following  persons  amongst  others  haye  also  been  held  to  oe  con- 
structiye  trustees  for  the  purpose  of  this  act.  An  assignee  of  a  bankrupt's 
estate  {Be  Joyce,  2  Eq.  576).  An  infant  beneficially  entitled  to  stock 
standing  in  his  own  name  subject  to  trusts  for  maintenance  {Gardner  y. 
Cowlee,  3  Ch.  B.  304;  Be  Findlay,  32  Ch.  B.  221).  Infant  deyisees  of 
land  as  to  which  the  testator  had  made  an  agreement  of  compromise  {Be 
Taylor,  1866,  W.  N.  6).  Hie  husband  of  a  feme  covert  trustee  {Be  Wood, 
3  B.  E.  &  J.  126 ;  Fx  parte  Bradshaw,  2  B.  M.  &  O.  900).  The  heir 
of  a  person  who  coyenanted  in  a  marriage  settlement  followed  by  marriage 
{Be  Bradley,  34  W.  B.  148).  A  mortgagor  who  had  coyenanted  to  sur- 
render copyholds  {Be  Crowe'' s  Mortgage,  13  Eq.  26).  The  heir  of  an  equit- 
able mortgagor  who  had  agreed  to  execute  a  legal  mortgage  {Be  Joties 
A  Co,,  1888,  W.  N.  217).  Aa  heir  who  had  elected  to  take  on  the  trusts 
of  a  will  {Dewar  y.  Maiiland,  2  Eq.  834).  An  executor  where  a  legacy 
was  bequeathed  to  persons  in  succession  {Be  Davi^^  12  Eq.  214). 

(/)  Haying  regard  to  the  concluding  words  of  this  clause,  a  trustee  was 
appointed  to  penorm  the  duties  of  an  executor  {Be  Moore,  M* Alpine  y. 
Moore,  21  Ch,  B.  778 ;  but  see  Be  Willey,  1890,  W.  N.  I). 

(A;)  As  to  what  is  the  meaning  **  of  unsound  mind,  see  Be  Dewhirst 
(33  Ch.  Biy.  416);  Be  Martin  (34  Oh,  Biy.  618);  Be  Campbell  (1888,  W.  N. 
176) ;  Be  Barber  (39  Ch.  Biy.  187). 

(Q  As  to  the  meaning  of  mortgage  in  the  act,  see  Be  Underwood  (3 
K.  &  J.  476),  quoted  under  sect.  15,  post,  p.  507,  and  see  Lawrence  y. 
GaUworthjf  (3  Jur.  N.  S.  1049). 

(m)  This  act  has  been  extended  to  the  trustees  of  the  priyate  estates  of 
her  Majesty,  her  heirs  and  successors  (25  &  26  Vict.  c.  37,  s.  10). 

(n)  Under  this  clause  the  words  '*  sole  trustee"  include  a  body  of  two 
or  more  joint  trustees  {Be  HyaU,  21  Ch.  B.  846). 

KK  2 


500 


The  Trustee  Act,  1850. 


18ftl4yiot. 
e.  00,  ■.  8. 

Lord  Chan- 
cellor may 
oonvey  estates 
of  Innatio 
trustees  and 
mortgagees. 


Jorisdiction 
in  lunacy. 

63  Yiot.  c.  6. 


In  whom 
vested. 


Whether 
application 
should  be 
made  in 
Chancery  or 
lunacy. 


Cases  under 
Trustee  Act, 
I860,  s.  3. 


3.  When  any  lunatic  or  person  of  unsound  mind  shall  be 
seised  or  possessed  of  any  lands  upon  any  trust  or  b^  way  of 
mortgage,  it  shall  be  lawful  for  the  Lord  Ohanoellor,  mtrusted 
by  virtue  of  the  Queen's  sign  manual  with  the  care  of  the  per- 
sons and  estates  of  lunatics  to  make  an  order  that  such  lands 
be  vested  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  he  shall  direct;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  duly 
executed  a  conveyance  or  assignment  of  the  lands  in  the  same 
manner  for  the  same  estate  (o). 

So)  This  section  and  the  remainder  o£  this  act  and  the  Trustee  Act,  1852, 
'ar  as  it  ffiyee  jurisdiction  in  lunacy,  have  been  repealed  as  to  England, 
as  from  Ub.j  1st,  1890,  by  63  Vict.  c.  5  (Limacy  Act,  1890),  s.  342. 
And  since  the  last-mentioned  date  the  maHng  of  vesting  orders,  and 
the  appointment  of  new  trustees  by  the  Court  of  Lunacy,  m  the  case  of 
lunatic  trustees  and  mortgagees,  depends  upon  63  Yict.  c.  6,  ss.  135—143, 
which  will  be  found  at  lengtn,  posty  p.  538. 

The  jurisdiction  in  lunacy  (as  to  which  see  formerly  Jud.  Act,  1873, 
8.  17,  sub-s.  3,  Jud.  Act,  1875,  s.  7),  is  now,  under  53  Yict.  c.  5,  s.  108  Tl), 
exerciseable  by  the  Lord  Chancellor  entrusted  by  sign  manual  with  the 
care,  and  commitment  of  the  custody,  of  the  persons  and  estates  of 
lunatics,  alone  or  jointly  with  other  judges  of  the  Supreme  Court  entrusted 
as  aforesaid,  or  any  one  or  more  of  8U(£  judges.  Tne  Lord  Chancellor  is 
ex  officio  one  of  the  judges  of  the  Chancery  Division  of  the  High  Court 
(Jud.  Act,  1873,  s.  5),  and  he  has,  imder  sect.  51  of  the  Jud.  Act,  1873, 
re<juested  the  Lords  Justices  to  act  as  additional  judges  of  the  Chancery 
Division,  for  the  purpose  of  making  orders  both  m  Chancery  and  lunacy 
{Re  Piatt,  36  Ch.  Div.  410) ;  but  this  jurisdiction  will  only  be  exercised  in 
aid  of  their  jurisdiction  in  lunacy  {Re  Barber,  39  Ch.  Div.  187). 

The  following  note  relates  to  the  law  independently  of  the  act  53 
Vict.  c.  5. 

Questions  frequently  arose  whether  a  vesting  order  should  be  made 
in  lunacy,  or  in  Chancery  and  limacy,  or  in  Chancery.  It  was  held  that, 
where  a  trustee  or  mortgagee  was  lunatic  or  of  unsound  mind,  not  so 
found,  the  vesting  order  could  not  be  made  in  Chancery  only  {Jeffryes  v. 
Drysdale,  9  W.  fi.  428 ;  Re  Mason,  10  Ch.  273 ;  Re  NichoU,  18  W.  R. 
443 ;  Re  Martin,  34  Ch.  D.  618);  and,  where  it  dealt  exclusively  with  the 
estate  of  a  lunatic  trustee,  should  be  made  in  lunacy  only  {Re  Wataon,  58 
L.  T.  509;  see  Re  WaUon,  19  Ch.  D.  384;  Re  Jones,  33  Ch.  Div.  414; 
Re  Chauncey,  14  W.  R.  849 ;  where  the  fund  was  to  come  into  court,  see  Re 
Dawson,  6  N.  E.  346).  Where  interests  of  sane  as  well  as  lunatic  trustees 
were  dealt  with,  it  was  held  that  the  order  should  be  made  in  both  Chan- 
cery and  lunacy  {Re  Pearson,  5  Ch.  Div.  982 ;  Re  Bruce,  46  L.  T.  669 ;  Re 
Chdl,  49  L.  T,  196 ;  Re  Davidson,  20  L.  J.  Ch.  644 ;  Re  Batho,  38  Ch.  Div. 
189 ;  see  however  Re  East,  8  Ch.  735).  A  vesting  order  might  be  made  in 
Chancery  only,  where  there  had  been  an  order  for  a  sale  {Herring  v. 
Clark,  4  Ch.  167  ;  Stamper  y.  Stamper,  46  L.  T.  372) ;  or  where  the  lunatic 
trustee  was  out  of  the  jurisdiction,  under  sect.  9  {Re  Gardner,  10  Ch.  D. 
29),  or  was  an  infant,  imder  sect.  7  {Re  Arrowsmith,  4  Jur.  N.  S.  1123; 
6  W.  R.  642;  see  53  Vict.  c.  5,  s.  143,  Tpost,  p.  640).  When  the  fact  of  the 
lunacy  was  disputed,  the  court  had  no  jurisdiction  {Re  Walker,  Gt,  &  Ph. 
147;  Re  Campbell,  18  L.  T.  202;  see  sect.  52,  post,  p.  530). 

Sect.  3  of  the  Trustee  Act,  1850,  applied  where  on  an  order  for  sale 
instead  of  partition,  one  part  owner  was  a  limatic,  and  a  person  was  ap- 
pointed to  convey  for  him  {Re  Watson,  58  L.  T.  509).  In  the  case  of  a  lease, 
the  legal  term  could  be  vested,  but  not  the  benefit  of  a  covenant  for  quiet 
enjoyment  {Covjper  v.  Harmer,  57  L.  T.  714).  A  mere  power  of  sale  could 
be  vested  {Re  Boyce,  4  D.  J.  &  S.  205).  Wbere  a  lunatic  held  land  in 
trust  for  A.  absolutely,  the  court  refused  to  vest  the  land  in  A.,  but 
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appointed  a  new  tmstee  and  vested  the  land  in  him  {Be  Holland,  16  Gh.    13  4  14  Viot. 
iSv.  672J.    A  mortgfi^  yested  in  a  lunatic  mortgagee  could  be  transferred     o»  00,  ■»  8. 
under  this  section  {Be  Nicholeon,  34  Oh.  Div.  663 ;  contra,  Be  Brown,  60 
L.  T.  373). 

For  form  of  petition  hy  committee  of  lunatic  mortgagor,  on  payment  Form  of 
off  of  mortgage,  see  Elmer,  Pr.  Lun.  240,  5th  ed.  Where  the  mortgagee  order, 
was  of  unsound  mind,  and  the  mortgagor  wished  to  pay  off,  it  was  said 
he  should  pay  the  money  into  court,  and  would  then  be  entitied  to  a 
vesting  order  {Be  Sparks,  6  Ch.  Div.  361).  See  Be  Wheeler  (1  D.  M.  & 
Q.  434),  where  it  was  said  tiiat  in  the  case  of  a  mortgagee  found  lunatic, 
the  committee  should  petition.  Where  of  three  trustees,  A.,  B.,  and  0., 
B,  was  lunatic,  and  C.  was  a  new  trustee  appointed  under  a  power,  and  it 
was  desired  to  vest  in  A.  and  C,  A.  was  appointed  to  convey  the  estate 
of  himself  and  B.  to  himself  and  0.  {Be  Vicat,  33  Oh.  Div.  103).  For 
vesting  order  in  the  case  of  a  lunatic  tenant  in  tail,  see  Be  Maeon,  Mason 
V.  Mason  (7  Oh.  Div.  707). 

For  form  of  vesting  order,  and  of  order  appointing  person  to  convey 
estates  vested  in  lunatic,  see  Elmer,  318,  7th  ed.  See  further  as  to  the 
form  of  orders  vesting  real  estate,  the  note  to  sects.  7,  10,  and  34,  post, 

A  petition  for  an  o^er,  vesting  in  new  trustees  property,  a  trustee  of  Service, 
which  has  been  found  lunatic,  ought  to  be  served  on  nis  committee  {Be 
Saumarez,  8  D.  M.  &  G.  390 ;  and  see  Be  Parker,  32  Beav.  580 ;  BeWylde, 
5  D.  M .  &  G.  25) ;  but  where  tiie  trustee  is  a  person  of  unsoimd  mind  not 
found  lunatic,  he  need  not  be  served  {Be  East,  8  Gh.  735;  Be  Oreen,  10  Oh. 
272). 

Where  a  mortgagee  became  of  unsound  mind,  it  was  said  that  the  Costs  where 
mortgagor  should  bring  the  money  into  court  and  would  then  be  entitled  mortgagee  or 
to  a  vesting  order.    The  mortgagor  would  have  to  pay  the  oosts  of  the  his  heir  is  a 
necessanr  petition,  but  would  not  be  ordered  to  pay  any  costs  to  the  mort-  Innatio. 
gagee  {Ae  Sparks,  6  Oh.  D.  361  J.    Where  the  mortgagee  had  been  found 
lunatic  and  the  committee  petitioned,  the  petitioner's  costs  came  out  of 
the  lunatic's  estate  {Be  Wheeler,  1  D.  M.  &  U-.  434).    But  in  such  a  case 
the  mortgagor  should  not  be  served  {Be  Bowley,  1  D.  J.  &  S.  417) ;  and 
in  no  case  can  have  costs  out  of  the  lunatic's  estate  {Be  Phillips,  4  Oh. 
629).    The  stamp  on  the  vesting  order  must  in  any  case  be  paid  by  the 
mortgagor  {Be  Thomas,  22  L.  J,  Oh.  858 ;  Be  BidcUe,  23  L.  J.  Oh.  23). 

Where  the  heir  of  a  mortgagee  was  a  lunatic  the  mortgagor  petitioning 
paid  all  oosts  {Be  Stuart,  4  De  G.  &  J.  319 ;  Be  Jones,  2  D.  F.  &  J.  554). 

Where  the  lunatic  mortgagee  was  a  trustee,  the  trust  appearing  on  the 
face  of  the  mortgage,  the  mortgagor  petitioning  paid  all  costs  {Be  Lewis, 
1  Mac.  &  Qt,  23);  but  where  the  trust  did  not  appear,  the  costs  of  a  petition 
by  the  committee  and  the  co-trustees  of  the  lunatic  were  paid  out  of  the 
trust  estate  {Be  Jones,  2  Oh.  Div.  70 ;  see  ife  Toumsend,  1  Mac.  &  G.  686j). 

Where  a  trustee  becomes  lunatic,  and  an  application  in  lunacy  is  maoe  Where  trustee 
for  a  transfer  of  the  trust  funds,  no  order  will  be  made  as  to  costs  {Be  a  lunatic. 
Garden,  6  N.  B.  347).    As  to  tiie  practice  under  former  acts,  see  Ex  p. 
Pearce  (T.  &  E.  325). 

4.  When  any  lunatio  or  person  of  iinsoimd  mind  shall  be  Contingent 
entitled  to  any  contingent  right  in  any  lands  upon  any  trust  or  by  "fi^^*"  ^^  ^ 
way  of  mortgage,  it  shall  be  lawful  for  the  Lord  Chancellor,  ^^^^^ 
intrusted  as  aforesaid,  to  make  an  order  wholly  releasing  such 
lands  from  such  contingent  right,  or  disposing  of  the  same  to 
such  person  or  persons  as  the  said  Lord  Gnanc^or  shall  direct ; 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  or 
mortgagee  had  been  sane,  and  had  duly  executed  a  deed  so 
releasing  or  disposing  of  the  contingent  right  (jp). 

( p)  This  section  has  been  repealed  as  to  England  by  53  Vict.  c.  5,  s,  342 ; 
see  now  sect  135  (2)  of  that  act  {poa,  p.  538), 
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6.  When  any  lunatic  or  person  of  nnsonnd  mind  Bhall  be 
solely  entitled  to  any  stock  or  to  any  chose  in  action  iipon  any 
trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  Testing  in 
any  person  or  persons  the  right  to  transfer  such  stock  or  to  re« 
ceive  the  diyidends  or  income  thereof,  or  to  sue  for  and  recover 
such  chose  in  action,  or  any  interest  in  respect  thereof;  and 
when  any  person  or  persons  shall  be  entitled  jointly  with  any 
lunatic  or  person  of  unsound  mind  to  any  stock  or  chose  in 
action  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
for  the  said  Lord  Chancellor  to  make  an  order  vesting  the  right 
to  transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  and  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof,  either  in  such  person  or  persons  so 
jointly  entitled  as  aforesaid,  or  in  such  last-mentioned  person  or 
persons,  together  with  any  other  person  or  persons  the  said  Lord 
Chancellor  may  appoint  {q), 

{q)  This  section  has  been  repealed  as  to  England  by  53  Vict.  c.  5,  s.  342; 
see  now  sect.  136  of  that  act  (posi^  p.  539).  The  following  note  relates  to 
the  law  independently  of  that  act. 

The  executors  of  an  executor  were  held  to  be  *'  entitled "  within  13  & 
14  Vict.  c.  60,  8.  5,  when  the  stock  was  standing  in  the  name  of  the 
original  testator  [Be  WacTier,  22  Ch.  Div.  535).  Tne  wife  of  a  lunatic  was 
sole  suryiving  trustee  of  stock.  An  order  was  made,  appointing  new 
trustees  in  the  place  of  the  married  woman  and  the  deceased  trustees, 
and  vesting  in  the  new  trustees  the  right  to  transfer  the  stock  (Re  Wood^ 
3  D.  F.  &  J.  125).  The  sole  surviving  trustee  of  stock  being  oi  unsound 
mind,  the  beneficiaries  were  appoint^  trustees  and  the  stock  vested  in 
them  [Be  Currie,  10  Ch.  Div.  93). 

Where  one  of  the  three  executors  of  a  surviving  trustee  of  shares  was 
of  imsound  mind,  and  the  other  two  refused  to  act,  an  order  was  made 
vesting  the  right  to  transfer  the  shares  in  the  beneficiaries  {Be  White,  5 
Ch.  698). 

Where  one  of  several  trustees  was  lunatio  the  court  under  this  section 
vested  the  right  to  transfer  stock  in  the  remaining  trustees  {Be  Watson,  19 
Ch.  Div.  384} ;  and  would  make  such  an  order  as  to  the  whole  fund  if  im-^ 
mediately  divisible  {Be  Mariyn,  26  Ch.  Div.  745 ;  see  Be  Wacher,  22  Ch. 
Div.  535) ;  or  as  to  any  part  immediately  payable  {Be  Hodgson,  Kenlis  v. 
Hodgson,  11  Ch.  Div.  888).  But  where  there  was  a  continuing  trust  it 
was  said  that  a  new  trustee  must  be  appointed  {Be  Nash,  16  Ch.  Div.  503; 
Be  Aston,  23  Ch.  Div.  211 ;  Be  Bay,  47  L.  T.  500 ;  Be  Hodgson,  sup. ;  see  Be 
lamh,  28  Ch.  Div.  77 ;  Be  Gardiner,  33  Ch.  Div.  590 ;  Be  Peacock,  14  Ch. 
Div.  212).  See  now  Be  Leon,  1892,  1  Ch.  348,  post,  p.  538.  Wbere  a 
lunatic  was  entitled  jointly  with  a  person  out  of  the  jurisdiction,  and  it 
was  desired  to  vest  in  two  new  trustees  already  appointed,  the  stock  was 
vested  in  ti^e  person  out  of  the  jurisdiction  imder  this  section,  and  then 
in  the  new  trustees  {Be  Batho,  39  Ch.  Div.  189;  see  Be  Druce,  46  L.  T. 
669 ;  Be  Bolls  Hoare,  1888,  W.  N.  94). 

The  court  would  not,  imder  the  act,  make  an  order  as  to  the  retransfer 
of  stock  which  had  been  transferred  out  of  the  names  of  the  trustees 
{Be  Stewart,  8  W.  B.  297). 

As  to  the  effect  of  an  order  vesting  the  right  to  transfer  stock,  see 
sect.  26  {post,  p.  513),  and  15  &  16  Vict.  c.  55,  s.  6  {post,  p.  535).  Direc- 
tions may  be  given  as  to  how  such  a  right  is  to  be  exercised  (Sect.  31, 
postjj^.  517). 

Wnere  a  person  of  unsound  mind  was  entitied  to  a  sum  of  stock,  as  to 
part  as  tirustee,  and  as  to  the  residue  benefidalljr,  an  order  was  made  en- 
abling new  trustees  to  receive  the  arrears  of  dividends  on  tlie  whole  east 
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of  stock,  upon  an  undertaking  to  inTest  in  the  name  of  the  old  trustee  the  18  4  14  Tiot. 
dividends  to  which  he  was  entitled  benefidallj  {Be  Stewart,  2  D.  F.  &  J.  1 ;      c.  60,  §.  5. 
as  to  the  indiTisibility  of  dLyidends,  see  also  Skjifnner  v.  Pdichet,  9  W.  B. 
191).    As  to  the  form  of  an  order  Testing  the  right  to  transfer  stock,  see 
further  the  note  to  sect.  22  {post,  p.  611). 
As  to  the  practice  in  lunacy,  see  note  to  sect.  3  {anUf  p.  600). 

6.  When  any  stock  shall  be  standing  in  the  name  of  any  Power  to 
deceased  person  whose  personal  representative  is  a  lunatic  or  ^^J^^^^ 
person  of  imsonnd  mind,  or  when  any  chose  in  action  shall  be  person. 
Tested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal 
irepresentative  of  a  deceased  person,  it  shall  be  lawful  for  the 

Lord  Chancellor,  intrusted  as  aforesaid,  to  make  an  order  Testing 
the  right  to  transfer  such  stock,  or  to  jreceiTe  the  dividends  or 
income  thereof,  or  to  sue  for  and  recover  such  chose  in  action  or 
any  interest  in  respect  thereof,  in  any  pexson  or  persons  he  may 
appoint  (r). 

(r)  This  section  has  been,  as  to  England,  repealed  by  63  Vict  e.  6, 
8.  342.    See  now  sect.  136  (3)  ol  that  act  {poet,  p.  639). 

7.  Where  any  infant  shall  be  seised  or  possessed  of  any  lands  Gonrt  of 
upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  ^™^^2^ 
Court  of  Chancery  to  make  an  order  vesting  such  lands  in  such  of  infant 
person  or  persons  in  such  manner  and  for  such  estate  as  the  said  trustees  and 
court  shall  direct ;  and  the  order  shall  have  the  same  effect  as  if  "mortgagees, 
the  in&nt  trustee  or  mortgagee  had  been  twenty-one  years  of 

age,  and  had  duly  executed  a  conTcyance  or  assignment  of  the 
kmds  in  the  same  manner  for  the  same  estate  (a). 

{s)  Before  the  Gout.  Act,  1881,  infants  often  became  by  devolution  or 
devise  seised  of  lands  as  trustees  or  mortgagees,  and  in  particular  where  a 
vendor  of  land  had  died  (See  Be  Lowry,  16  Eq.  78\  Now,  under  the 
Oonv.  Act,  1881,  ss.  4  and  30  {post,  pp.  676,  600),  the  legal  estate  devolves 
on  the  personal  representative,  both  where  there  is  a  contract  to  sell  free- 
holds binding  on  the  heir  or  devisee  of  a  deceased  vendor,  and  in  the 
case  of  trust  and  morteage  esta^s ;  except  in  the  latter  case  where  they 
are  copvhold  (50  &  61  Vict.  c.  7%  s.  46 ;  B&b  Be  MUls,  37  Oh.  D.  312). 

The  legal  estate  in  copyholds  outstanding  in  the  infant  heir  of  a 
testator  was  vested  under  sect.  7  {Be  Franklyn,  1888,  W.  N.  217;  see2>eu;ar 
V.  Maitland,  2  Eq.  834).  This  section  applies  where  the  infant  is  also  a 
lunatic  {Be  ArrowemUh,  4  Jur.  N.  S.  1123;  6  W.  R.  642 ;  63  Vict.  c.  6, 
s.  143^.  A  vesting  order  was  refused  as  to  an  equitable  estate  vested  in 
an  infant,  and  which  was  bound  by  an  order  for  sale  {Be  Williams,  6  D. 
G.  &  Sm.  675). 

In  the  case  of  an  infant  tenant  in  tail,  a  vesting  order  under  this  act  Infant  tenant 
will,  if  the  protector  consents  to  it,  bar  all  estates  in  remainder(Pou«Z7  v.  in  tail. 
Matthews,  1  Jur.  N.  S.  973 ;  and  see  Hargreaves  v.  Wrighty  1  W .  R.  408 ; 
Singleton  v.  Hopkim,  4  W.  R.  107;  Be  Breary,  1S73,  W.  N.  487). 
.  Tke  infant  should  be  served  (^  Jones,  22  W.  R.  837 ;  Be  Adams,  1887,  Service. 
W.  N.  176 ;  Be  Bussdl,  1866,  W.  N.  126 ;  Be  Cooper,  9  W.  R.  631;  contra. 
Be  LitOe,  7  Eq.  323 ;  Be  Tweedy,  9  W.  R.  398 ;  Be  Willan,  ib,  689 ;  Be 
Davies'  Trust,  1889,  W.  N.  216).    A  petition  by  a  tenant  for  life  for  an 
order  veeting  property  in  a  new  trustee  appointed  under  a  power,  must 
be. served  on  the  remainderman.    It  was  said  tiiat  the  evidence  must 
show  that  the  event  had  ooourred  in  which  the  power  could  be  exercised, 
and  that  the  new  trustee  was  a  fit  person  {Be  Maynard,  16  Jur.  1084). 
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18  ft  14  Viet.       Where  a  testator  had  agreed  to  grant  eaaementB,  and  mfants  were 
e.  00|  ■.  7.     entitled  to  the  land,  a  person  was  appointed  under  this  section  to  convey 
to  a  releasee  to  uses  for  the  purpose  of  granting  the  easements  and  subject 
thereto  to  the  uses  of  the  will  {Re  Taylor^  1866,  W.  N.  5).    For  orders 
under  this  section,  see  Seton,  503,  535,  4th  ed. 
Form  of  With  regard  in  general  to  the  form  of  orders  Testing  real  estate  the 

o™™7f*"^fir  order  should  describe  the  property  {Re  Ord,  3  W.  R.  386).  Land  may  be 
real  estate.  vested  to  uses  to  bar  dower  {Dayey  v.  Miller,  1  Sm.  &  Giff.  App.  19); 
but  a  declaration  against  dower  will  not  be  inserted  (Exp,  Grieve,  5  D.  G. 
&  Sm.  436).  Land  has  been  vested  to  the  use  of  such  persons  as  an 
executor  and  executrix  Twho  was  a  married  woman)  should  by  deed  ap- 
point, and  in  default  in  the  executor  and  executrix  {Re  Powell,  4  K.  &  J. 
338^;  and  has  been  vested  subject  to  a  legacy  {Re  ElUrthorpe,  18  Jur. 
669).  See  further  as  to  forms  of  vesting  orders  of  real  estate,  the  note 
to  sects.  10  and  34  {post,  pp.  505,  522). 

Oontmgent  8,  Where  any  infant  shall  be  entitled  to  any  oontingent  right 

fent  ta^twe    ^  ^^y  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be 

and  mort-       lawf m  for  the  Court  of  Chanoery  to  make  an  order  wholly  re- 

g^e^^»  leasing  such  lands  from  such  oontingent  right,  or  disposing  of 

the  same  to  such  person  or  persons  as  the  said  oourt  shall  direct; 

and  the  order  shall  have  the  same  effect  as  if  the  infant  had  been 

twenty-one  years  of  age,  and  had  dul^  executed  a  deed  so 

releasing  or  disposing  of  the  contingent  right  {t), 

{t)  For  forms  of  orders  under  this  section,  see  Seton,  4th  ed.  504. 

Court  of  9,  "When  any  person  solely  seised  or  possessed  of  any  lands 

conv^^"*^  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  Court  of 
estate  of  a  Cnancery,  or  cannot  be  found,  it  shall  be  lawful  for  the  said 
towtee  out  of  court  to  make  an  order  vesting  such  lands  in  such  person  or  per- 
tioVoTthe^'  ^^^  ^  ^^^^  manner  and  for  such  estate  as  the  said  court  shall 
court.  direct ;  and  the  order  shall  have  the  same  effect  as  if  the  trustee 

had  duly  executed  a  conveyance  or  assignment  of  the  lands  in 

the  same  manner  and  for  the  same  estate  {u). 

(u)  If  a  limatic  trustee  is  out  of  the  jurisdiction,  a  vesting  order  can  be 
made  under  this  section  in  Chancery  alone  {Re  Gardner,  10  Gh.  D.  29; 
see  now  53  Vict.  c.  5,  ss.  135,  143,  post,  pp.  538,  540).  A  trustee  -will  be 
treated  as  out  of  the  jurisdiction,  even  where  he  appears  by  counsel 
{Stilwell  V.  Ashley,  Seton,  520).  Where  a  mortgagee  who  was  a  trustee 
absconded,  the  land  was  vested  imder  this  section  in  the  cestui  que  trust 
(Re  Barker,  58  L.  T.  303\  And  where  a  mortgagee's  heir  was  out  of 
the  jurisdiction,  the  lana  was  vested  in  the  mortgagee's  executors  {Re 
Skitter,  4  W.  R.  791 ;  see  now  Ck)nv.  Act,  1881,  s.  30,  post). 

Where  a  trustee  of  a  will  disclaimed  and  the  heir  could  not  be  found,  a 
person  was  appointed  to  convev  the  land  which  had  been  sold  in  an  ad- 
ministration action  {Wilkes  v.  Groom,  8  D.  M.  &  G-.  205).  An  heir  who 
was  out  of  the  jurisdiction  was  declfiured  to  be  a  trustee  and  his  interest 
vested  imder  tms  section  in  the  executor  {Hooper  v.  Strutton,  12  W.  B. 
367 ;  see  jBc  Badcock,  2  W.  R.  386). 

Where  the  legal  interest  in  copyholds  is  vested  in  A.  &  B.  as  tenants  in 
common,  and  A.  is  beneficially  entitled  to  the  whole,  B.  is  solely  seised 
within  this  section  in  one  moiety  in  trust  for  A.  {McMurray  v.  Spicer,  5 
Eq.  538).  And  where  the  legal  interest  in  freeholds  is  vested  in  A.  and 
B.  as  joint  tenants,  and  A.  was  beneficially  entitled  to  the  whole,  B.  is 
solely  seised  within  this  section  of  one  moiefy  in  trust  for  A,  {lb,) 
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Where  a  mortgagor  imder  an  eqtiitable  mortgage,  fhe  defendant  in  a  IS  4  14  Ytot. 
foreclosare  suit,  haa  absconded,  an  order  was  made  declaring  him  a  trustee     ^*  ^^i  ■•  ^* 
and  Testing  the  estate  in  the  mortgagee  [Lechmtre  v.  Clamp ^  30  Beay.  218;  yTIIZIZ^ 
31  Beav.  678).    But  the  order  wiQ  not  be  inade  on  motion  to  make  the  ^^J^^^I 
foreclosure  absolute;  a  separate  application  must  be  made  {Smith  v.  ^* 

Boucher^  1  Sm.  &  G.  72).  Where  a  mortgagor  was  abroad,  a  vesting 
order  was  refused  as  to  the  last  day  of  the  term  which  he  had  covenanted 
to  assign  to  a  purchaser  from  the  mortgagee  {Re  Property  22  L.  J.  Ch. 
948}. 

roT  forms  of  orders  under  this  section,  see  Seton,  4th  ed.  604.  The  case 
of  a  trustee  of  stock  being  out  of  the  jurisdiction  or  impossible  to  find  is 
provided  for  by  sect.  22,  po8t^  p.  610. 

10.  When  any  person  or  persons  shall  be  seised  or  possessed  Gonrt  may 
of  any  lands  jointly  with  a  person  out  of  the  jurisdiction  of  the  ^l^^^]^"^ 
Court  of  Chanceiy,  or  who  cannot  be  found,  it  shall  be  lawful  personB  are 
for  the  said  court  to  make  an  order  vesting  the  lands  in  the  seised  of  lands 
person  or  persons  so  jointly  seised  or  possessed,  or  in  such  last-  j^^^  ^t'of 
mentioned  person  or  persons  together  with  any  other  person  or  j^sdiotion  of 
persons,  in  such  manner  and  for  such  estate  as  the  said  court  oourt,  &o. 
shall  direct ;  and  the  order  shall  have  the  same  effect  as  if  the 

trustee  out  of  the  jurisdiction,  or  who  cannot  be  found,  had 
duly  executed  a  conveyance  or  assignment  of  the  lands  in  the 
same  manner  for  the  same  estate  (r). 

(v)  This  section  is  to  be  read  '^  when  any  person  or  persons  shall  be 
seised  or  possessed  of  any  lands  upon  any  trust  jointly,  &c.  {McMurray  v. 
Spicer,  6  JSq.  639).  The  words  *^  seised  jointly  are  not  to  be  construed 
strictly  as  referring  to  a  joint  tenancy  at  law  only  {Be  Oreeniooody  27  Ch. 
D.  369),  and  induae  co-parceners  {lb.)  A  mortgagee  havine^  died  intes- 
tate, the  estate  descended  upon  two  co-parceners,  one  of  wuom  was  out 
of  the  jurisdiction,  the  estate  was  vested  in  the  otiier  alone  {Be  Templer^ 
4  N.  B.  494).  Where  one  of  a  bankrupt's  assignees  had  j^ne  abroad, 
the  court  made  an  order  dedaiing  him  a  trustee,  and  vestmg  the  estate 
in  the  otiier  assignees  {Be  Joyce,  2  £Sq.  676).  An  order  was  made  under 
this  section  as  to  one  of  several  trustees  who  was  a  convict  {Be  Hulme,  67 
L.  T.  13). 

Where  one  of  several  mortgagees  who  were  trustees  was  abroad,  his 
interest  was  vested  in  a  transferee  {Be  Walker ,  3  Oh.  D.  209).  But  where 
realty  was  mortgi^;ed  to  A.  and  B.,  and  A.  went  abroad,  it  was  hdd,  upon 
payment  off  of  the  mortgage,  that  the  court  had  no  jurisdiction  under 
this  section  to  vest  in  the  purchaser  the  estate  of  A.  {Be  Oabom,  12  Eq. 
392). 

Under  this  section  the  court  will  make  an  order  vesting  lands  in  a  new  Form  of 
trustee  jointiy  with  continuing  trustees  {Be  Bute,  Johns.  16;  see  also  order. 
Smith  V.  Smith,  3  Drew.  72) ;  notwithstanding  the  doubts  suggested  in  ^e 
Watt  (9  Hare,  106),  and  Be  Plyer  (9  Hare,  220).    Service  was  dispensed 
with  on  the  person  abroad  {Be  Oreenwood,  27  Ch.  D.  369). 

For  form  of  order  under  this  section,  see  Seton,  4th  ed.  604. 

11.  When  any  person  solely  entitled  to  a  contingent  right  in  ContiBgent 
any  lands  upon  any  trust  sliall  be  out  of  tiie  jurisdiction  of  ^^^^ 
the  Court  of  Chancery,  or  cannot  be  found,  it  shall  be  lawful 

for  the  said  court  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same  to  such 
person  or  persons  as  the  said  court  shall  direct ;  and  the  order 
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^^  Mi^^  ^*  ^^^^  ^^^  ^^^  '^'^'^^  effect  as  if  the  trustee  had  ivlj  ezeoated  a 
e.  60, 1. 11.    oonveyanoe  so  releasing  or  disposmg  of  the  oontmgent  right  (r). 

(r)  For  forms  of  orders  tinder  this  section,  see  Seton,  4th  ed.  605. 

Gonrt  may  12.  When  any  person  jointly  entitled  with  any  other  person 

make  order  in  or  persons  to  a  contingent  right  in  any  lands  upon  any  trust 
^^^yZm  ®^"^  ^  ^^*  ^'  ^^  jurisdiction  of  the  Court  of  Chancery  or 
jdntiy  en-  caunot  be  found,  it  shall  be  lawful  for  the  said  court  to  make  aa 
*til^  ^^  f  order  disposing  of  the  contingent  right  of  the  person  out  of  the. 
tiie^uEi^io-  jurisdiction,  or  who  cannot  be  found,  to  the  person  or  persons 
tion  of  the  SO  jointly  entitled  as  aforesaid,  or  to  such  last-mentioned  person 
^"tir^^t  or  persons  together  with  any  other  person  or  persons ;  and  the 
^MmlandB.  erder  shall  have  the  same  effect  as  if  the  trustee  out  of  the  juris- 
diction, or  who  cannot  be  found,  had  duly  executed  a  conveyance 
so  releasing  or  disposing  of  the  contingent  right  («). 

(a)  For  form  of  order  under  this  section,  eee  Seton,  4th  ed.  d06. 

« 

When  it  ia  13.  Where  there  shall  have  been  two  or  more  persons  jointly 

'^^J!^*^        seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  lie 
ral  trnateee^^  Uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be 
was  the*         lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  such 
fl^"^^or.         lands  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  said  court  shaU  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  survivor  of  such  trustees  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner for  the  same  estate  (^). 

(t)  For  form  of  order  under  this  section,  see  Seton,  4th  ed.  605. 

When  it  ia  14.  Where  any  one  or  more  person  or  persons  shall  have 

nnoertain        teen  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall 

hwTteSBt^^be  ^^*  ^  known,  as  to  the  trustee  last  known  to  have  been  seised 

living  or  dead,  or  possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful 

for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 

in  such  person  or  persons  in  such  manner  and  for  such  estate  as 

the  said  court  shall  direct ;  and  the  order  shall  have  the  same 

effect  as  if  the  last  trustee  had  duly  executed  a  conveyance 

or  assignment  of  the  lands  in  the  same  manner  for  the  same 

estate  (u). 

{u)  For  form  of  order  under  this  section,  see  Seton,  4th  ed.  505. 

Whentmatee  16.  When  any  person  seised  of  any  lands  upon  any  trust 
dies  without  gl^all  have  died  intestate  as  to  such  lands  without  an  heir,  or 
^  ^^'  shall  have  died  and  it  shall  not  be  known  who  is  his  heir  or  de- 

visee, it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  such  lands  in  such  person  or  persons  in  such  man- 
ner and  for  such  estate  as  the  said  court  shall  direct;  and  the 
order  shall  have  the  same  effect  as  if  the  heir  or  devisee  of  such 
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trofitee  had  duly  executed  a  oonveyanoe  of  the  lands  in  the  same  -^^  *  ^*  ^J*- 
manner  for  the  same  estate  (x).  \ 

(as)  From  the  use  of  the  word  '^  seised"  it  was  inferred  that  this  section 
does  not  appl^  to  leaseholds  (^e  Mundely  8  W.  B.  683^,  which,  however, 
can  be  dew  with  under  sect.  ^  {Be  Driver^  19  £q.  3521. 

Under  ti^  Cony.  Act,  1881,  s.  30,  trust  estates  now  oeTolye  on  the  per- 
sonal representative  unless  of  copyhold  tenure  (50  &  51  Yict.  c.  7^,  s.  45 ; 
see  Be  Mills,  37  Ch.  D.  312).  In  the  case  of  a  bare  trustee  d3ring  before 
1882,  see  V.  &  P.  Act,  1874,  s.  5  (post,  p.  567) ;  38  &  39  Vict.  c.  87,  s.  48. 
Under  sects.  15  and  28  combined,  the  court  vested  copyholds,  the  sole 
trustee  of  which  had  died  intestate  without  an  heir,  in  the  c.  q,  t,  who  was 
absolutely  entitled  {Be  Qodfrey,  23  Oh.  D.  205).  Where  as  a  securily  for 
a  loan  land  was  conveyed  on  trust  for  sale  and  payment  of  the  loan, 
and  of  the  balance  to  the  borrower,  '*  his  executors,  administrators,  and 
assigns,"  and  the  lender  died  intestate  and  without  an  heir,  a  vesting 
order  was  made  under  this  section,  the  deed  which  operated  as  a  conver- 
sion being  more  than  a  mere  mortgage  {Be  Underwood,  3  K.  &  J.  745 ;  see 
Be  Keder,  11  W.  R.  62). 

A  bastard  sold  a  reversionary  interest  in  realty  to  which  he  was  entitled 
under  a  will;  tiie  trustees  of  the  will  subsequently  conveyed  the  legal  estate 
to  tJie  bastard  who  died  without  children :  an  order  was  made  under  this 
act  vesting  the  legal  estate  in  the  purchaser  {Be  Wilkinson,  12  W.  E.  522). 

For  form  of  order  under  this  section,  see  Seton,  4th  ed.  506. 


16.  When  any  lands  are  subject  to  a  contingent  right  in  an  Contingent 
unborn  person  or  class  of  unborn  persons  who  upon  coming  into  ^^*i^^ 
existence  would  in  respect  thereof  become  seised  or  possessed  of     ™ 


such  lands  upon  any  trust,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  which  shall  wholly  release  and  dis- 
charge such  lands  from  such  contingent  right  in  such  unborn 
person  or  class  of  unborn  persons,  or  to  make  an  order  which 
shall  vest  in  any  person  or  persons  the  estate  or  estates  which 
such  unborn  person  or  class  of  tmibom  persons  would  upon 
coming  into  existence  be  seised  or  possessed  of  in  such  lands  (2). 

(z)  Orders  have  been  made  under  this  section,  vesting  in  purchasers 
under  a  decree  the  rights  and  interests  of  imbom  children  ( Waie  v.  Wake, 
1  W.  B.  283) ;  and  discharging  in  favour  of  purchasers  the  rights  of  un- 
born persons  claiming  under  a  settlement  {Hargreaves  v.  Wright,  1  W.  B. 
408J. 

For  form  of  order  under  this  section,  see  Seton,  4th  ed.  506. 

\_8eet8.  17  and  18  were  r^ealed  Jy  15  ^T  16  Vict,  c.  55,  a,  2, 
post.] 


ve 


19.  When  any  person  to  whom  any  lands  have  been  con-  Power  to  con< 
yed  by  way  of  mortgage  shall  have  died  without  having  vey  in  place 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and  °^  niortgagee, 
profits  thereof,  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  paid  to  a  person  entitled  to  receive  the  same,  or 
such  last-mentioned  person  shall  consent  to  an  order  for  the 
reconyeyance  of  such  lands,  then  in  any  of  the  following  cases 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order 
vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  sudi  estate  as  the  said  court  shall  direct ;  that  is  to  say, 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 
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^*  *  ^*  ^Jj*'  the  jurifidiction  of  the  Court  of  Chanoeiy,  or  cannot  be 

! found : 

When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 
demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands  or  a  duly  authorized  agent  of  such  last-mentioned 
person,  have  stated  in  writing  tnat  he  vrill  not  convey  the 
same,  or  shall  not  convey  the  same  for  the  space  of  twenty- 
eight  days  next  after  a  proper  deed  for  conveying  such 
lands  shall  have  been  tendered  to  him  by  a  person  entitled 
as  aforesaid,  or  a  duly-authorized  agent  of  such  last-men- 
tioned person : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such 

mortgagee  was  the  survivor : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  devisee 
of  such  mortgagee,  or  as  to  the  heir  of  such  mortgagee 
whether  he  be  living  or  dead  : 
*  #  When  such  mortgagee  shall  have  died  intestate  as  to  such 

lands,  and  without  an  heir,  or  shaU  have  died  and  it  shall 

not  be  known  who  is  his  heir  or  devisee  ; 

.   And  the  order  of  the  said  Court  of  Chancery  made  in  any  one 

/  of  the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or 

devisee  or  surviving  devisee,  as  the  case  may  be,  had  duly 

executed  a  conveyance  or  assignment  of  the  lands  in  the  same 

manne):  and  for  the  same  estate  (c). 

(c)  Under  the  Cony.  Act,  1881,  s.  30  {posty  p.  600),  mortgage  estates  now 
deyolve  on  the  personal  representative,  unless  they  are  of  copyhold  tenure 
(50&olVict.c.7\s.45;  8ee/?eJlfi7/«,  37Ch.D.312).  Sect.  19  of  the  Trustee 
Act  is  not  confined  in  its  operation  to  a  case  of  simple  re-conyeyance  to 
the  mortgagor.  Where  a  mortgagee  in  fee  (who  had  neyer  been  in  pos- 
session or  in  receipt  of  the  rents  and  profits)  died  intestate  as  to  the  mort- 
gaged hereditaments,  and  his  heir  could  not  be  found,  the  court,  under 
uiis  act,  yested  the  legal  estate  in  his  executors,  who  proposed  to  transfer 
{Re  Bodm,  1  D.  M.  &  G.  57 ;  9  Hare,  820 ;  contra.  Re  Meyn'ck,  9  Hare, 
116;  see  Re  Lea,  6  W.  B.  482).  For  the  case  where  the  mortgagee  has 
been  in  possession,  see  Re  Skitter  (4  W.  R.  791).  And  where  tfe  per- 
sonal representative  of  a  mortgagee  assigns  the  mortgage,  the  heir  of  the 
mortgagee  being  out  of  the  jurisdiction,  the  assignee  may,  under  this 
section,  obtain  an  order  vestmg  the  legsd  estate  {Re  Quinlan,  9  Ir.  Ch. 
E.  306).  So  where  the  personal  representative  of  a  moitgagee  sold  under 
a  power  of  sale,  and  the  neir  was  not  known  {Re  WhitCy  1881,  W.  N.  115). 
But  such  an  otder  will  not  be  made  where  no  sale  or  transfer  has  been 
proposed  {Re  HewiU,  27  L.  J.  Ch.  302). 

A  bastard  mortgagee,  having  devised  her  real  estate  in  terms  which  did 
not  pass  the  legal  estate  in  the  mortgaged  premises,  died  without  issue, 
and  the  money  was  subsequently  paid  on.  The  crown  oSerinff  no  opposi- 
tLon,  an  order  was  made  vesting  the  legal  estate  in  a  purchaser  (jRe  Minchiny 
2  W.  E.  179). 

Where  the  personal  representative  of  a  mortgagee  sold  the  mortgaged 
property,  the  legal  estate  outstanding  in  the  heir  of  the  mortgi^gee  was 
yested  in  the  purchaser,  without  service  being  required  on  the  heir  of  the 
mortgagee  or  the  personal  representative  of  the  deceased  mortgagor  {Re 
Wise,  5  De  G.  &  Sm.  415). 

For  form  of  order  imder  this  section,  see  Seton,  4th  ed.  606. 

Power  to  ap-       20.  In  every  case  where  the  Lord  Chancellor,  intrusted  as 
S^^vOT^  aforesaid,  or  the  Court  of  Chancery,  shall,  under  the  provisions 

certain  cases. 


Application 
of  section. 


Bastazd 
mortgagee. 


Seryice. 


The  Trustee  Act,  1850.  509 

of  tliifl  act,  be  enabled  to  make  an  order  having  the  effect  of  a  1*  *  l*  ^^' 

conveyance  or  assignment  of  any  lands,  or  havmg  the  effect  of  _J LJ L 

a  release  or  disposition  of  the  contingent  right  of  any  person  or 

SrsonSf  bom  or  unborn,  it  shall  also  be  lawful  for  the  Lord 
lanoellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as 
the  case  may  be,  should  it  be  deemed  more  convenient,  to  make 
the  order  appointing  a  person  to  convey  or  assign  such  lands,  or 
release  or  <Uspose  of  such  contingent  right ;  and  the  conveyance 
or  assignment,  or  release  or  disposition,  of  the  person  so  ap- 
pointed, shall,  when  in  conformity  with  the  terms  of  the  order 
by  which  he  is  appointed,  have  the  same  effect  in  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contingent 
ri^ht,  as  an  order  of  the  Lord  Chancellor,  intrusted  as  a&re- 
said,  or  the  Court  of  Chancery,  would  in  the  particular  case 
have  had  under  the  provisions  of  this  act  (d) ;  and  in  every  case 
where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  act,  be  enabled  "^ 

to  made  an  order  vesting  in  any  person  or  persons  the  right  to 
transfer  any  stock  transferable  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  other  com-    * 

Eany  or  society  established  or  to  be  established,  it  shall  also  be 
iwful  for  the  Lord  Chancellor,  intrusted  as  aforesaid;  or  thQ 
Court  of  Chancery,  if  it  be  deemed  more  convenient,  tct  make 
an  order  directing  the  secretary,  deputy  secretary  or  accountant- 

g moral  for  the  time  being  of  the  Governor  and  Company  of  the 
ank  of  England,  or  any  officer  of  such  other  company  or  so- 
ciety, at  once  to  transfer  or  join  in  transferring  the  stock  to  the 
person  or  persons  to  be  named  in  the  order ;  and  this  act  shall 
be  a  full  and  complete  indemnity  and  discharge  to  the  Governor 
and  Company  of  the  Bank  of  England,  and  all  other  companies 
or  societies  and  their  officers  and  servants,  for  aU  acts  done  or 
permitted  to  be  done  pursuant  thereto  (e). 

{d)  This  seotion,  as  far  as  relates  to  the  juTisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  c.  5,  s.  342. 

A  person  can  be  appointed  under  this  section  to  execute  a  lease  {HoIIy, 
Bale,  51  L.  T.  226 ;  Cowper  v.  Harmer,  57  L.  T.  714;  Derham  v.  Kieman, 
I.  E.  5  Eq.  217  ;  Hodgson  v.  Bower,  Seton,  4th  ed.  529 ;  see  contray  Grace 
v.  Baynton,  1877,  W.  N.  79).  See  also  the  power  to  order  an  officer  of  the 
court  to  execute  documents  given  by  the  Jud.  Act,  1884,  s.  14.  It  is 
doubtful  whether  under  this  section  a  person  could  be  appointed  in  place 
of  an  infant  to  convey  in  execution  of  a  power  given  by  statute,  e.  g,, 
1  Will.  4,  c.  47,  8.  11,  aniCy  p.  373  {Wood  v.  Beatlestme,  IK.  &  J.  213). 

Before  53  Vict.  o.  5  {post,  p.  538),  persons  were  appointed  under  this 
section  to  convey  on  benalf  of  lunatics  in  the  following  cases.  Where 
one  of  several  trustees  was  a  lunatic  and  a  new  trustee  had  been  ap- 
pointed {Re  Jones,  Zincraffs  Will,  33  Oh.  Div.  414 ;  see  Be  Mason,  10  Ch. 
273) ;  in  such  a  case  the  person  appointed  may  be  a  continuing  trustee 
iRe  Vicat,  33  Ch.  Div.  103).  When  the  customary  heir  of  a  vendor  who 
'^  covenanted  to  surrender  copyholds  was  lunatic  (Be  Cuming,  5  Oh. 
72).  In  a  partition  action  when  one  part  owner  was  lunatic  {Be  NichoU 
w»j  34  Oh.  Div.  663).  Where  after  a  decree  for  sale  in  a  partnership 
action  one  partner  was  of  unsound  mind  a  person  was  appomted  under 
this  section  {Herring  v.  Clarke,  4  Oh.  167).    But  a  conveyance  under  this 
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18  4  14  ^net. 
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section  cannot  contain  any  contract  binding  the  lunatic  or  bis  estate, 
such  as  (in  the  case  of  a  lease)  a  coyenant  for  quiet  enjoyment  (Cowper 
V.  farmer,  67  L.  T.  714). 

In  a  foreclosure  action  against  the  infant  heir  of  a  mortgagee,  his  mother 
was  appointed  to  convey  {Foster  v.  Parker,  8  Ch.  D.  147).  Where  the 
legal  esitate  was  vested  in  a  tenant  for  life  witii  remainder  to  an  in&nt 
in  tail,  the  agent  of  the  vendor  was  appointed  to  convey  for  the  in&nt 
on  payment  of  the  purchase-monej  into  court  {Hargreaves  v.  WrigM,  I 
W.  K.  408).  Where  real  estate  devised  to  married  women  and  infants  was 
sold  under  a  decree  in  lots,  the  court  appointed  the  plaintiffs'  solicitor  to 
convey  their  shares  to  the  several  purchasers  {Hancox  v.  SpitUey  3  Sm.  & 
Giff.  478 ;  and  see  Wilks  v.  Oroom,  6  D.  M.  &  G.  205,  ante,  p.  604). 

(e)  Where  stock  was  standing  in  the  names  of  two  trustees,  who  were 
both  dead,  the  survivor  having  died  intestate  and  being  without  a  legal 
personal  representative.  The  court  appointed  the  absolute  owner  of  tiie 
stock  trustee  of  the  fund  for  his  own  oenefit,  and  ordered  it  to  be  trans- 
ferred by  the  proper  officer  into  his  name  {Ee  Dickmm,  1872,  W.  N.  223; 
21  W.  E.  220 ;  Be  Price,  1883,  W.  N.  202). 

For  forms  of  orders  see  the  above  cases,  and  Seton,  4th  ed.  607 ;  and  as 
to  the  conveyance,  see  Ex  p,  Foley,  8  Sim.  396.  The  bank  officer  can  only 
transfer  for  the  person  divested  by  the  order.  Any  person  jointly  entitled 
must  join  in  the  transfer  {Wade  v.  Hopkineon,  Seton,  621;  Hodgeon  v. 
Hodgson,  ih,) 

[Sect.  SSI  contained  provisions  as  to  the  jurisdiction  of  the  Palatine 
Courts  which  have  been  replaced  as  follows : — Now  as  regards  lands  and 
personal  estate  in  the  County  Palatine  of  Lancaster,  the  Lancaster  Palatine 
Court  (17  &  18  Yict.  c.  82,  s.  11),  and,  as  regaids  Ismds  and  personal 
estate  in  the  County  Palatine  of  Durham,  the  Palatine  Court  of  Durham 
(52  &  63  Yict.  c.  47,  s.  8),  may  exercise  the  powers  and  authorities  of  this 
act  and  the  Trustee  Act,  1852.  In  both  cases,  there  is  a  proviso  that  no 
person  who  is  within  the  jurisdiction  of  the  High  Court  is  to  be  deemed 
an  absent  trustee  or  mortgasee  b^  a  Palatine  Comt. 

When  land  is  situate  parQy  within  and  partly  without  the  jurisdiction 
of  the  Lancaster  Palatine  Court,  proceedings  may  be  taken  in  the  Hi^ 
Court  ( Wynne  v.  Hughes,  26  Beav.  377).  As  to  orders  in  lunacy,  see  ^ 
Ormerod,  3  De  G.  &  J.  249]. 

22.  When  any  person  or  persons  shall  be  jointly  entitled 
-with  anj  person  out  of  the  jurisdiction  of  the  Court  of  Chan- 
oery  (^),  or  who  cannot  be  found,  or  oonoeming  whom  it  shall 
be  uncertain  whether  he  be  living  or  dead  (h)  to  any  stook  or 
chose  in  action  upon  any  trust,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  such  chose  in  action,  or  any  interest  in  respect  thereof, 
either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid, 
or  in  such  last-mentioned  person  or  persons  together  with  any 
person  or  persons  the  said  court  may  appoint ;  and  when  any 
dole  trustee  (t)  of  any  stook  or  chose  in  action  shall  be  out  of  the 

{"urisdiotion  of  the  said  court,  or  cannot  be  found,  or  it  shall 
»e  uncertain  whether  he  be  living  or  dead,  it  shall  be  lawful 
for  the  said  court  to  make  an  order  vesting  the  right  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  thereof,  or  to 
sue  for  and  recover  such  chose  in  action,  or  any  interest  in  respect 
thereof,  in  any  person  or  persons  the  said  court  may  appoint  {k). 

{g)  The  husband  of  an  executrix  out  of  the  jurisdiction  was  held  to  be 
a  trustee  within  this  section  {Exp»  Bradshaw^  2  D.  M.  &  G.  900;  see  now 
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IL  W.  P.  Act,  1882, 8. 18).    It  lias  been  held  that  when  a  lunatio  or  infant  18  k  14  Viet, 
trustee  is  also  out  of  the  jurisdiction,  the  case  falls  within  the  provisions    e.  60,  i.  22. 
applicable  to  the  cases  of  lunacy  and  infancy  {Re  Cramer ^  5  D.  &  Sm.  312; 
see  Re  8mUh,  L  B.  4  £q.  180 ;  see,  however,  Re  Gardner,  10  Ch.  D.  29]. 

Where  a  trustee  of  stock  was  absent  from  England  in  commajid  oz  a 
vessel  on  a  voyage  to  India,  he  was  not  out  of  the  jurisdiction  within  11 
Qeo.  4  &  1  Will.  4,  c.  60  {HtdchxBon  v.  Stephens,  6  Sim.  498).  A  debtor  in 
India  morte;aged  shares  in  an  English  company  to  a  creditor  in  England ; 
upon  sale  by  the  mort^gee  the  debtor  was  a  trustee  of  the  shares  for 
the  purchaser  within  this  section  {Re  Angdo,  5  D.  G.  &  Sm.  278). 

(A)  Where  stock  was  standing  in  the  names  of  A.  and  B.  as  trustees  for  Death  of 
a  lunatic,  and  A.  had  died  long  previously,  but  no  proof  upon  which  the  trustee 
bank  would  act  could  be  furnish^  of  his  death,  an  oraer  under  this  section  unprovable, 
was  made  upon  B.'s  death,  appointing  the  bank's  officer  to  concur  with  B.'s 
executor  in  tranf  erring  the  stock  into  court  {Re  Bourke,  2  D.  J.  &  S.  426). 

(t)  It  was  said  that  the  term  **  sole  trustee  "  meant  a  person  originally  Sole  trustee, 
a  sole  trustee  or  one  who  has  become  sole  trustee  by  survivine;.  A.  and 
B.  being  trustees,  the  Master  found  that  it  was  uncertain  whemer  A.  was 
living  or  dead,  but  B.  was  living ;  afterwards  B.  died.  It  was  held,  that 
A.  was  not  a  sole  trustee  within  this  section  {Re  Randall,  1  Drew.  401 ;  see 
Be  HyaU,  21  Ch.  D.  846). 

{k)  Bank  stock  was  standinein  the  names  of  four  trustees,  one  of  whom  Form  of 
was  abroad  and  inaccessible.  There  being  some  inconvenience  in  removing  order, 
him,  the  court,  under  this  section,  vested  the  right  to  receive  the  j)ast  and 
future  dividends  in  the  three  other  trustees  during  their  joint  lives  {Re 
Peyton,  25  Beav.  317 ;  2  D.  &  J.  290 ;  see,  however,  as  to  future  divi- 
dends. Re  Hartnall,  5  De  Q.  &  Sm.  Ill,  post,  p.  512).  Where  one  of  two 
trustees  had  been  abroad  for  several  years,  and  a  new  trustee  had  been 
appointed  in  his  place,  the  right  to  tranfer  was  vested  in  the  continuing 
and  the  new  trustees  {Re  Blaine,  1886,  W.  N.  203 ;  Re  Keeley,  53  L.  T. 
487).  The  words  **  the  court  may  appoint''  mean  appoint  to  transfer,  not 
appoint  as  trustee  {Re  Blaine,  sup.) 

It  should  appear  on  the  face  of  the  order  that  the  trustee  is  out  of  the 
jurisdiction  {Me  MainwaHng,  26  Beav.  172).  And  see  the  form  of  order 
made  under  this  section  in  Coles  v.  Benhotv,  1873,  W.  N.  60. 

Orders  have  been  made  under  this  section  vesting  the  right  to  transfer 
stock  in  a  cestui  que  trust,  who  was  absolutely  entitled  {Ex  p,  BradsJiaw,  2 
D.  M.  &  G.  900;  Re  Ryan,  9  W.  B.  137;  and  see  Re  White,  5  Ch.  698; 
see  contra,  Re  Brass,  4  W.  B.  764 ;  and  Re  Dickson,  ante,  p.  510).  Also  in 
a  trustee  who  was  beneficially  interested,  but  only  for  the  puipose  of  a 
transfer  into  court  {Frodsham  v.  Frodsham,  15  Ch.  D.  317).  Por  forms  of 
orders,  see  Seton,  4th  ed.  508 — 510. 

In  petitions  under  this  section,  when  there  is  a  new  trustee,  he  should  Petition, 
be  a  co-petitioner  {Re  Keeley,  53  L.  T.  487). 

23.  Where  any  sole  trustee  (/)  of  any  stook  or  chose  in  action  When  trustee 
shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receive  the  ^®*^\. 
dividenas  or  income  thereof,  or  to  sue  for  or  recover  such  chose  tranS^. 
in  action,  or  any  interest  in  respect  thereof,  accordin&f  to  the 
direction  of  the  person  absolutely  entitled  thereto,  for  the  space 
of  twenty-eight  days  next  after  a  request  in  writing  for  that 
pnrpose  shall  have  been  made  to  him  by  the  person  absolutely 
entitled  thereto  (fn),  it  shall  be  lawful  for  the  Court  of  Chancery 
to  make  an  order  vesting  the  sole  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and 
recover  such  chose  in  action,  or  any  interest  in  respect  thereof, 
in  Buch  person  or  persons  as  the  said  court  may  appoint  (n). 

.  {})  The  words  ''sole  trustee"  apply  to  two  or  more  joint  trustees  {Re 
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18  k  14  Yiot. 
e.  60, 1.  88. 

Request  bj 
penon 
absolutely 
entitled. 


Service. 


Recusant 
trustee. 


When  one  of 
several  trus- 
tees of  stock 
refuses  to 
transfer  or 
receive  and 
pay  over 
dividends. 


When  stock  is 
standing  in 
the  name  of 
a  deceased 
person. 


Hyatt,  21  Ch.  D.  846;  Re  ffuHiiall,  5  D.  G.  &  S.  Ill;  see  contra,  Be 
Spaw/orth,  12  W.  R.  978). 

(m)  New  trustees  properly  appointed  are  persons  **  absolutely  entitled" 
within  this  section  (Ex  p.  Bussell,  1  Sim.  N.  S.  404 ;  i2e  EUtSy  24  Beay. 
426 ;  Be  Baxter,  2  Sm.  &  G.  Ann.  Y.) ;  but  one  of  such  trustees  is  not 
"  absolutely  entitled,"  nor  is  a  ufe  tensint  of  the  dividends  {Mackenzie  v. 
Mackenzie,  5  De  G.  &  Sm.  338). 

The  right  to  receive  dividends  may  be  vested  in  the  person  beneficially 
entitled  on  his  request,  but  the  court  had  no  authority  to  make  any  order 
as  to  dividends  suosequent  to  the  request  {Be  Harinau,  5  De  G-.  &  S.  111). 

{n)  A  petition  imder  sects.  23  and  24  need  not  be  served  on  the  recusant 
trustee  {Be  Baxter,  2  Sm.  &  Qt.  App.  Y. ;  Ex  p,  Armetrong,  16  Sim.  296 ; 
see  Be  Mount,  24  L.  T.  290,  poet). 

The  case  of  a  trustee  refusing  to  obey  an  order  of  the  Court  of  Chan- 
cery was  not  provided  for  by  this  act  {Mackenzie  v.  Mackenzie,  5  De  G. 
&  Sm.  338).  See  now  15  &  16  Yict.  c.  55,  ss.  4,  5,  poet,  p.  534,  and  Jud. 
Act,  1884,  s.  14.  The  case  of  a  trustee,  refusing  or  neglecting  to  convey 
lands  is  provided  for  by  15  &  16  Yict.  c.  55,  s.  2,  poet,  p.  531.  For 
forms  of  orders  under  this  section,  see  Seton,  4tii  ed.  510,  511. 

24.  Where  any  one  of  the  trustees  of  any  stook  or  chose  in 
action  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such 
chose  in  action  according  to  the  directions  of  the  person  abso- 
lutely entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a  request  in  vmting  for  that  purpose  shall  have  been  made 
to  him  or  her  by  such  person,  it  shall  be  lawful  for  the  Court  of 
Chanceiy  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  in  action,  in  the  other  trustee  or 
trustees  of  the  said  stock  or  chose  in  action,  or  in  any  person  or 
persons  whom  the  said  court  may  appoint  jointly  with  such  other 
trustee  or  trustees  (o). 

(o)  Where  two  executors  of  a  surviving  trustee  refused  to  transfer  to 
the  persons  absolutelv  entitled,  and  the  t£ird  executor  was  a  lunatic,  a 
vestmg  order  was  made  on  a  petition  in  lunacy  and  Chancery  {Be  White,  5 
Ch.  698;  see  Be  Wacher,  22  Ch.  Div.  535).  See  further  the  note  to 
sect.  23. 

For  forms  of  orders  under  this  section,  see  Seton,  4th  ed.  511. 

26.  When  any  stock  shall  be  standing  in  the  sole  name  of  a 
deceased  person,  and  his  or  her  personal  representative  shall  be 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  csmnot  be 
found,  or  it  shall  be  uncertain  whether  such  personal  represen- 
tative be  living  or  dead,  or  such  personal  representative  shall 
neglect  or  refuse  to  trani^er  such  stock,  or  receive  the  dividends 
or  income  thereof,  according  to  the  direction  of  the  person 
absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days 
next  after  a  request  in  writing  for  that  purpose  shall  have 
been  made  to  him  by  the  person  entitled  as  aforesaid,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  the 
right  to  transfer  such  stock,  or  to  receive  the  dividends  or  income 
thereof,  in  any  person  or  persons  whom  the  said  court  may 
appoint  {p). 

{p)  Orders  have  been  made  under  this  section  where  the  surviving 
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trustee  was  dead  intestate  iritliout  personal  representativo  {Re  Dickson,    \t  k  l^VjJt. 
1872,  W.  N.  223;  ife  Ootwf,  14  Cli.  D.  304 ;  see  14  Ch.  D.  610).    Also    e.  60,  s.  25. 
where  the  executor  of  the  snryiying  ezecator  of  the  sorviying  trustee  had 
not  proved  the  will  {Re  Price,  1883,  W.  N.  202).    Also  where,  in  the  case 
of  the  death  of  a  surviying  trustee,  there  was  a  neglect  to  transfer  by  his 
executor  {Re  Ellis,  24  Beav.  426 ;  Re  Trubee,  1892,  W.  N.  88),  or  his  next 
of  kin  (Re  Stroud,  1874,  W.  N.  180).    See  Re  ffiUiard,  42  L.  T.  79. 
For  lorm  of  order,  see  Seton,  4th  ed.  511. 

28.  Where  any  order  shall  have  been  made  nnder  any  of  the  Effect  of  an 
proTifiions  of  this  act  vestinff  the  right  to  any  stock  in  any  ^^^^jrf^ 
person  or  persons  appointed  hy  the  Lord  Chancellor,  intrusted  to  transfer 
as  aforesaid,  or  tiie  Conrt  of  Chancery,  such  legal  right  shall  stock, 
vest  accordingly,  and  thereupon  the  person  or  persons  so  ap- 
pointed are  hereby  authorized  and  empowered  to  execute  all 
deeds  and  powers  of  attorney,  and  to  perform  all  acts  relating 
to  the  transfer  of  such  stock  into  his  or  their  own  name  or 
names  or  otherwise,  or  relating  to  the  receipt  of  the  dividends 
thereof,  to  the  extent  and  in  conformity  with  the  terms  of  such 
order;  and  the  Bank  of  England,  and  all  companies  and  asso- 
ciations whatever,  and  all  persons,  shall  be  equally  bound  and 
compellable  to  comply  with  the  requisitions  of  such  person  or 
persons  so  appointed  as  aforesaid,  to  the  extent  and  in  con- 
formity with  uie  terms  of  such  order  as  the  said  Bank  of  Eng- 
land, or  such  companies,  associations  or  persons,  would  have 
been  bound  and  compellable  to  comply  witn  the  requisitions  of 
the  person  in  whose  place  such  appointment  shall  have  been 
made,  and  shall  be  equally  indemmfied  in  complying  with  the 
requisition  of  such  person  or  persons  so  appointed  as  they  would 
have  been  indemnified  in  complying  with  the  requisition  of  the 
person  in  whose  place  such  appointment  shall  have  been  made ; 
and  after  notice  in  writing  of  any  such  order  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  of  the  Court  of  Chancery, 
oonceming  any  stock,  shall  have  been  given,  it  shall  not  be 
lawful  for  the  Bank  of  England,  or  an^  company  or  association 
whatever,  or  any  person  having  received  such  notice,  to  act 
upon  the  requisition  of  the  person  in  whose  place  an  appoint- 
ment shall  have  been  made  in  any  matter  whatever  relating  to 
the  transfer  of  such  stock,  or  the  payment  of  the  dividends  or 
produce  thereof  {q). 

(q)  This  section  has,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  been 
repealed,  as  to  England,  by  53  Yict.  c.  5,  s.  342.  See  sect..  35,  post,  p.  523. 
Having  resard  to  the  words  in  this  section  **  into  their  own  names,  or 
otherwise,  an  order  was  made  vesting  in  new  trustees  the  right  to  call 
for  a  transfer  to  themselves  or  any  purchaser  from  them  {Re  Peacock,  14 
Gh.  Div.  212).  See  as  to  form  of  order  under  this  section,  Re  Smyth, 
2  De  G.  &  Bm.  781 ;  4  De  G.  &  Sm.  499;  Trustee  Act,  1852,  s.  6,  post, 
p.  535. 

27.  Where  any  order  shall  have  been  made  under  the  pro-  Effect  of  an 
visions  of  this  act,  either  by  the  Lord  Chancellor,  intrusted  as  ^^^  ^^^f^ 
aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  legal  right  a^Soro  hi  ™ 
to  sue  for  or  recover  any  chose  in  action  or  any  interest  in  action. 

8.  L  L 
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18  k  14  Viet,  respeot  thereof  in  any  person  or  persons,  saoh  legal  right  shall 
e.  60, 1. 27.  yggt  aooordingly,  and  thereupon  it  shall  be  lawful  for  the  peiiBon 
or  persons  so  appointed  to  carry  on,  oommenoe  and  prosecute, 
in  his  or  their  own  name  or  names,  any  action,  suit  or  other 
proceeding  at  law  or  in  equity  for  the  recovery  of  such  chose  in 
action,  in  the  same  manner  in  all  respects  as  the  person  in  whose 
place  an  appointment  shall  have  been  made  could  have  sued  for 
or  recovered  such  chose  in  action  (r). 

(r)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed,  as  to  England,  by  53  Vict.  c.  5,  s.  342. 
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copyhold 
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appointing 
any  person  to 
convey  copy- 
hold lands. 


Order  vesting 
copyholds 
without  con- 
sent of  lord. 


With  consent 
of  lord. 


Order  ap- 
pointing per- 


28.  Whensoever,  under  any  of  the  provisions  of  this  act,  an 
order  shall  be  made,  either  1^  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  vesting  any  copyhold  or 
customary  lands  in  any  person  or  persons,  and  such  order  shall 
be  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without 
any  surrender  or  admittance  in  respect  thereof,  vest  accord- 
ingly (s) :  and  whenever  under  any  of  the  provisions  of  this  act, 
an  order  shall  be  made  either  by  the  Lord  Chancellor,  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  appointing  any  person 
or  persons  to  convey  or  assign  any  copyhold  or  customaiy  lands, 
it  shall  be  lawful  for  such  person  or  persons  to  do  all  acts  and 
execute  all  instruments  for  the  purpose  of  completing  the  assor- 
ance  of  such  lands ;  and  all  such  acts  and  instruments  so  done 
and  executed  shall  have  the  same  effect,  and  eveiy  lord  and 
lady  of  the  manor,  and  every  other  person,  shall,  subject  to  the 
customs  of  the  maaor  and  the  usual  payments,  be  equally 
bound  and  compellable  to  make  admittance  to  such  lands,  and 
to  do  all  other  acts,  for  the  puipose  of  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appointment  shall 
have  been  made,  being  free  from  any  disability,  had  duly  done 
and  executed  such  acts  and  instruments  (t). 

{s)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed,  as  to  England,  by  53  Vict,  c  5,  s.  342.  An  order  vesting  copy- 
hold lands  can  be  made  without  the  consent  of  the  lord,  and  will  not 
Jrejudice  his  right  to  fines  {Pateraon  v.  Paterson^  2  Eq.  31 ;  jSe  Flitcroft,  1 
ur.  N.  S.  418;  Re  Hurst^  Seton,  640, 4th  ed. ;  see,  however,  Cooper  y.-Jonetj 
25  L.  J.  Oh.  240,  and  Re  Howard,  3  W.  E.  605).  Where  such  an  order  is 
made  without  jbhe  lord's  consent,  the  person  in  whom  the  property  is 
vested  applies  for  admission  as  an  ordinary  surrenderee  would  have  done 
(Lewin,  1163,  9th  ed. ;  see  Bristow  y.  Booth,  L.  B.  5  C.  P.  92). 

Where  a  vesting  order  is  made  with  the  lord's  consent,  surrender  and 
admission  are  unnecessary.  For  the  purpose  of  consenting,  it  is  not 
necessary  for  the  lord  to  appear  in  court ;  a  verified  certificate  of  his  con- 
sent is  sufficient  {Ayles  v.  Cox,  17  Beav.  584;  see  Cooper  v.  c/bnea,  26 
L.  J.  Ch.  240).  For  form  of  consent  and  verifying  affidavit,  see  Dan.  Ch. 
Forms,  897,  4th  ed. 

For  form  of  order  vesting  copyholds,  see  Seton,  507, 4th  ed. ;  Re  Crwve^s 
Mortgage,  13  Eq.  26.  Orders  have  been  made  vestmg  copyholds  in  Be 
Ood/rey  (23  Ch,  ID.  206),  and  Re  Franklyn  (1888,  W.  N.  217). 

(t)  "Where  a  person  is  appointed  to  convey  copyholds,  the  ^rson  so  ap- 
pomted  must  surrender,  and  the  surrenderee  must  be  adnutted  (Lewin, 
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1163,  9(ih  ed.)    The  Conrt  of  Queen's  Bench  "will  give  effect  to  such  an  18  ft  14  Yiot. 

order  by  a  mandamns  to  the  lord  {Re  Lane  and  Irving,  12  W.  B.  710).  o.  60,  i.  28. 
Personfi  haye  been  appointed  to  convey,  in  Re  Collingwood  (6  W.  B.  536) ; 


Re  Cuming  (6  Oh,  72).    For  lonn  of  order  appointing  a  person  to  convey,  ^^  ^  convey 
see  ife  Jy^  (9  Hare,  221.)  I'l-        e     i-  copyholdfl. 

29.  When  a  deoree  shall  have  been  made  by  any  court  of  "When  a  de- 
equity  directing  the  sale  of  any  lands  for  the  payment  of  the  fo^^e^^freal 
debts  of  a  deceased  person,  every  person  seised  or  possessed  of  estate  for  pay- 
such  lands,  or  entitled  to  a  confemfferit  right  therein,  as  heir  or  ment  of  debts. 
under  the  will  of  such  deceased  debtor,  shall  be  deemed  to  be 

so  seised  or  possessed  or  entitled,  as  the  case  may  be,  i^^on  a  trust 
within  the  meaning  of  this  act ;  and  the  Court  of  Cnancery  is 
hereby  empowered  to  make  an  order  wholly  discharginff  the 
contingent  right,  imder  the  vnll  of  such  deceased  debtor,  oi  any 
unborn  person  (u). 

(u)  Wbere  part  of  a  testator's  real  estate  had  been  contracted  to  be  sold 
by  order  of  court,  to  provide  for  costs,  the  29th  and  30th  sections  did  not 
apply  ( Weston  v.  Fi^er,  5  De  G.  &  Sm.  608) ;  but  this  difiQculty  has  been 
removed  by  Trustee  Act,  1852,  s.  1,  post,  p.  532  (See  Wake  v.  Wake,  17  Jur. 
645).  Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  were  decreed  to  be  sold  to  pay  iAie  testator's  debts,  the 
purchaser  was  entitled  to  require  an  order  discharging  the  contingent 
rights  of  the  unborn  issue  of  the  infant  ( Wood  v.  Beetleetone,  1  K.  &  J.  213). 
For  forms  of  orders  under  this  section,  see  Seton,  527,  533, 4th  ed.  Apph- 
cations  tmder  this  section  must  be  made  in  chambers  (B.  S.  0.  Ord.  55, 
r.  2  (8)).  The  order  should,  it  seems,  be  entitled  in  the  matter  of  the  act 
{Gough  V.  Bage,  25  L.  T.  738 ;  see  table  of  Titles  in  Annual  Practice). 

F^visions  for  facilitating  the  conveyance  of  the  lands  of  a  deceased 
debtor,  where  a  decree  for  sale  has  been  made,  are  also  contained  in  11 
Geo.  4  &  1  Will.  4,  0.  47,  ss.  11,  12,  anJU,  pp.  373,  374. 

30.  Where  any  decree  shall  be  made  by  any  court  of  equity  Court  to 
for  the  specific  performance  {x)  of  a  contract  concerning  any  declare  what 
lands,  or  for  the  partition  (y)  or  exchange  of  any  lands,  or  ^^^^ 
generally  when  any  decree  shall  be  made  for  the  conveyance  or  lands  com- 
assignment  of  any  lands  (2),  either  in  cases  arisiug  out  of  the  prised  in  any 
doctrine  of  election  or  otherwise,  it  shall  be  lawful  for  the  said  ^^  i^terwte*^ 
court  to  declare,  that  any  of  the  parties  to  the  said  suit  wherein  of  persons 
such  decree  is  made  are  trustees  of  such  lands  or  any  part  ^^bom. 
thereof,  within  the  meaning  of  this  act,  or  to  declare  concerning 

the  interests  of  unborn  persons  {a)  who  might  claim  under  any 
party  to  the  said  suit,  or  under  the  will  or  voluntary  settlement 
of  any  person  deceased,  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  such  decree  is 
made,  that  such  interests  of  imbom  persons  are  the  interests  of 
persons  who,  upon  coming  into  existence,  would  be  trustees 
within  the  meaning  of  this  act,  and  thereupon  it  shall  be 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  as  the  case  may  be,  to  make  such  order  or 
orders  as  to  the  estates,  rights  and  interests  of  such  persons, 
bom  or  unborn,  as  the  said  court  or  the  said  Lord  Chancellor 

ll2 
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18  k  14  Viet,  respeot  thereof  in  any  person  or  persons,  suoh  legal  right  shall 
e.  60,  ■.  27.  YQg^^  aooordingly,  and  thereupon  it  shall  be  lawful  for  the  person 
or  persons  so  appointed  to  oarry  on,  oommenoe  and  prosecute, 
in  his  or  their  own  name  or  names,  any  action,  suit  or  ottier 
proceeding  at  law  or  in  equiiy  for  the  recovery  of  such  chose  in 
action,  in  the  same  manner  in  all  respects  as  the  person  in  whose 
place  an  appointment  shall  have  been  made  couUL  have  sued  for 
or  recovered  such  chose  in  action  (r). 

(r)  Thifi  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed,  as  to  England,  by  53  Vict.  c.  5,  s.  342. 


EfPeot  of  an 
order  yestiiig 
copyhold 
lands,  or 
appointing 
any  person  to 
convey  copy- 
hold lands. 


Order  vesting 
copvholds 
without  con- 
sent of  lord. 


With  consent 
of  lord. 


Order  ap- 
pointing per- 


28.  Whensoever,  under  any  of  the  provisions  of  this  act,  an 
order  shall  be  made,  either  by  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  vesting  any  copyhold  or 
customary  lands  in  any  person  or  persons,  and  such  order  shall 
be  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without 
any  surrender  or  admittance  in  respect  thereof,  vest  accord- 
ingly («) :  and  whenever  under  any  of  the  provisions  of  this  act, 
an  order  shall  be  made  either  hy  the  Lord  Chancellor,  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  appointing  any  person 
or  persons  to  convey  or  assign  any  copyhold  or  customary  lands, 
it  snail  be  lawful  for  such  person  or  persons  to  do  all  acts  and 
execute  all  instruments  for  the  purpose  of  completing  the  assur- 
ance of  such  lands ;  and  all  such  acts  and  instruments  so  done 
and  executed  shall  have  the  same  effect,  and  eveir  lord  and 
lady  of  the  manor,  and  every  other  person,  shall,  subject  to  the 
customs  of  the  manor  and  the  usual  payments,  be  equally 
bound  and  compellable  to  make  admittance  to  such  lands,  and 
to  do  all  other  acts,  for  the  purpose  of  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appointment  shall 
have  been  made,  being  free  from  any  disability,  had  duly  done 
and  executed  suoh  acts  and  instruments  {t). 

{s)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed,  as  to  England,  by  53  Vict.  c.  5,  s.  342.  An  order  vesting  copy- 
hmd  lands  can  be  made  without  the  consent  of  the  lord,  and  will  not 
prejudice  his  right  to  fines  {Paterson  v.  Patersan,  2  Eq.  31 ;  Be  Flikrofi,  1 
Jut.  N.  S.  418;  Re  Hurst,  Seton,  540, 4th  ed.;  see,  however,  Cooper  y. -Jones, 
25  L.  J.  Ch.  240,  and  Be  Howard,  3  W.  E.  605).  Where  such  an  order  is 
made  witiiout  the  lord's  consent,  the  person  in  whom  the  property  is 
vested  applies  for  admission  as  an  ordinary  surrenderee  woulcf  have  done 
(Lewin,  1163,  9th  ed. ;  see  Bristow  v.  Booth,  L.  E.  5  0.  P.  92). 

Where  a  vesting  order  is  made  with  the  lord's  consent,  surrender  and 
admission  are  unnecessary.  For  the  purpose  of  consenting,  it  is  not 
necessary  for  the  lord  to  appear  in  court ;  a  verified  certificate  of  his  con- 
sent is  sufficient  {Aylea  v.  Cox,  17  Beav.  584;  see  Cooper  v.  Jones,  25 
L.  J.  Oh.  240).  For  form  of  consent  and  verifying  affidavit,  see  Dan.  Ch. 
Forms,  897,  4th  ed. 

For  form  of  order  vesting  copyholds,  see  Seton,  507, 4th  ed. ;  Be  Growers 
Mortgage,  13  Eq.  26.  Orders  have  been  made  vesting  copyholds  in  Bs 
Godfrey  (23  Ch.  D.  205),  and  Be  Franklyn  (1888,  W.  N.  217). 

(fl  Where  a  person  is  appointed  to  convey  copyholds,  the  yerson  so  ap- 
pomted  must  surrender,  and  tiie  surrenderee  must  be  adnutted  (Lewin, 
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1163,  9(ih  ed.)    The  Conrt  of  Queen's  Bench  "will  give  effect  to  sach  an  18  ft  14  Yiot. 

order  by  a  mandamns  to  the  lord  {Re  Lane  and  Srving,  12  W.  B.  710).  o.  60,  s.  28. 
Persons  haye  been  appointed  to  convey,  in  Re  Cdllingwood  (6  W.  E.  536) ; 


Be  Cuming  (6  Oh.  72).    For  form  of  order  appointing  a  person  to  convey,  ^^  *?  convey 
see  ^  J7(^  (9  Hare,  221.)  i-i-        e     r-  copyholds. 

29.  When  a  deoree  shall  have  been  made  by  any  oourt  of  "When  a  de- 
eqnity  directing  the  sale  of  any  lands  for  the  payment  of  the  f^^e^freal 
debts  of  a  deceased  person,  every  person  seised  or  possessed  of  estate  for  pay- 
such  lands,  or  entitled  to  a  oontmgent  right  therein,  as  heir  or  ment  of  debts. 
nnder  the  will  of  such  deceased  aebtor,  shall  be  deemed  to  be 
so  seised  or  possessed  or  entitled,  as  the  case  may  be,  upon  a  trust 
within  the  meaning  of  this  act ;  and  the  Court  of  Cnancery  is 
hereby  empowered  to  make  an  order  wholly  discharging  the 
contingent  right,  imder  the  vnll  of  such  deceased  debtor,  oi  any 
unborn  person  (u). 

(u)  Wbere  part  of  a  testator's  real  estate  had  been  contracted  to  be  sold 
by  order  of  court,  to  provide  for  costs,  the  29th  and  30th  sections  did  not 
apply  ( Weston  v.  Filer ^  5  De  G-.  &  Sm.  608) ;  but  this  difficulty  has  been 
removed  by  Trustee  Act,  1852,  s.  1,  past,  p.  532  (See  Wake  v.  Wake,  17  Jur. 
645).  Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  were  decreed  to  be  sold  to  pay  tiiie  testator's  debts,  the 
purchaser  was  entitled  to  require  an  order  discharging  the  contingent 
rights  of  the  unborn  issue  of  the  infant  (TTooe^  v.  Beetlestone,  1  K.  &  J.  213^. 
For  forms  of  orders  under  this  section,  see  Seton,  527,  533, 4th  ed.  Apph- 
oations  tmder  ^lis  section  must  be  made  in  chambers  (B.  S.  0.  Ord.  55, 
r.  2  (8)).  The  order  should,  it  seems,  be  entitled  in  the  matter  of  the  act 
{Chughr.  Bage,  25  L.  T.  738 ;  see  table  of  Titles  in  Annual  Practice). 

Provisions  for  facilitating  the  conveyance  of  the  lands  of  a  deceased 
debtor,  where  a  decree  for  sale  has  been  made,  are  also  contained  in  11 
Geo.  4  &  1  Will.  4,  c.  47,  ss.  11,  12,  ante,  pp.  373,  374. 


80.  Where  any  decree  shall  be  made  by  any  court  of  equity  Court  to 
for  the  specific  performance  Ix)  of  a  contract  concerning  any  declare  what 
lands,  or  for  the  partition  (y)  or  exchange  of  any  lands,  or  g;^^"^ 
generally  when  any  decree  shodl  be  made  for  the  conveyance  or  lands  com- 
assignment  of  any  lands  (z),  either  in  cases  arising  out  of  the  prised  in  any 
doctrine  of  election  or  otherwise,  it  shall  be  lawful  for  the  said  Stefinter^*^ 
oourt  to  declare,  that  any  of  the  parties  to  the  said  suit  wherein  of  persons 
such  decree  is  made  are  trustees  of  such  lands  or  any  part  ^^bom. 
thereof,  within  the  meaning  of  this  act,  or  to  declare  concerning 
the  interests  of  unborn  persons  (a)  who  might  claim  under  any 
party  to  the  said  suit,  or  under  the  will  or  voluntary  settlement 
of  any  person  deceased,  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  such  decree  is 
made,  that  such  interests  of  unborn  persons  are  the  interests  of 
persons  who,  upon  coming  into  existence,  would  be  trustees 
within  the  meaning  of  tnis  act,  and  thereupon  it  shall  be 
lawful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  as  the  case  may  be,  to  make  such  order  or 
orders  as  to  the  estates,  rights  and  interests  of  such  persons, 
bom  or  unborn,  as  the  said  court  or  the  said  Lord  Chancellor 
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iSftUYiet.  might  under  the  provisions  of  this  act  make  oonoeming  the 
c.  60,  ■.  80.    ^^{^^  rights  and  interests  of  trustees  bom  or  unborn  {b) . 


Specifio  per- 
formance. 


Partition. 


Foreclosure. 


{x)  Under  this  section,  the  decree  is  made  a  condition  preoedent  {Be 
Colling,  32  Ch.  D.  336), 

A  donee  of  a  power  of  jointuring  was  ordered,  in  a  suit  b^  his  wife  for 
specific  performance,  to  execute  the  power  by  a  deed.  On  ms  refasal,  be 
was  declared  a  trustee,  and  the  court  appointed  a  person  to  execute  the 
requisite  deeds  in  his  place  {Wellealty  y.  WeUesley,  4  D.  M.  &  G.  537). 
Wnere  there  had  been  a  decree  for  specific  performance  of  an  ag^reement 
to  grant  a  IcEise,  and  the  defendant  had  refused  to  execute  the  lease,  a 
person  was  appointed  (under  sect.  20)to  execute  in  his  place  [Hall  y.  Haie^ 
61  L.  T.  226;  see,  however,  Grace  v.  Baynton,  1877,  W.  N.  79).  So  where 
infants  were  entitled  to  land  subject  to  an  agreement  for  a  lease  {Hodgson 
V.  Bower;  Howell  v.  Palmer,  Seton,  529,  4th  ed.) 

{y)  In  a  partition  suit,  instead  of  giving  an  iniant  a  day  to  show  cause, 
the  court  may  declare  him  to  be  a  trustee  of  the  shares  allotted  to  other 
parties  ( Bowra  v.  Wright,  4  De  G.  &  Sm.  265).  "Where  in  a  suit  for  partition 
of  lands,  in  which  a  lunatic  was  entitled  to  an  undivided  share,  the  lunatic 
had  been  declared  a  trustee  within  this  act,  the  court  of  lunacy  on  a  peti- 
tion made  a  vesting  order  {Re  Molyneux,  10  W.  E.  512),  notwithstanding  the 
doubt  expressed  in  Re  Bloomar  (2  De  Q.  &  J.  88).  And  where  a  decree  bad 
been  made  for  partition  of  lands,  an  undivided  share  in  which  was  vested 
in  a  lunatic  as  tenant  in  tail,  an  order  was  made  in  lunacy  and  Chancery 
directing  the  committee  to  execute  all  necessary  assurances  for  giving 
effect  to  the  partition  {Re  Sherard,  1  D.  J.  &  S.  421).  Wbere  the  eharee 
of  the  parties  to  a  partition  suit  were  minute  and  complicated,  the  court 
declared  each  of  the  parties  trustees  as  to  the  shares  allotted  to  the  other 
of  them,  and  vested  the  whole  in  a  single  trustee  with  directions  to  convey 
{Shepherd  v.  Churchill ,  25  Beav.  21;  see  form  of  order,  lb,  p.  23;  and 
Orger  v.  Sjxirke,  9  W.  R.  180). 

This  section  has  been  extended  to  cases  where  in  partition  actions  the 
court  directs  sale  instead  of  division  (31  &  32  Vict.  c.  40,  s.  7,  post).  The 
Trustee  Act,  1852,  s.  1,  also  applies  to  such  actions  (Beckett  v.  Sutton,  19 
Ch.  D.  646).  So,  a  party  to  such  an  action  who  has  oeen  found  a  lunatic 
was  held  a  trustee,  and  a  person  was  appointed  in  lunacy  to  oonvey  for 
him  {Re  Watson,  58  L.  T.  509),  Where,  upon  an  order  for  sale,  the 
parties  to  the  action  and  their  imbom  issue  were  declared  trustees,  a  new 
trustee  was  appointed  in  their  place,  but  not  till  after  the  order  had  been 
drawn  up  {Leea  v.  Coulton,  20  Eq.  20). 

(z)  This  includes  a  decree  ordering  a  mortgage  (Seton,  527 — 538, 4th  ed.) 
This  section  applies  to  all  cases  where  there  is  a  judgment  against  an  infant 
for  an  immediate  conveyance  {Mellor  v.  Porter,  25  Ch.  D.  161).  "Whether 
this  includes  a  judgment  against  an  infant  for  foreclosure  of  an  e<|uitable 
mortgage,  see  S,  u.  For  an  order  in  a  foreclosure  suit  dedanng  the 
mortgagor  a  trustee  for  the  mortgagee,  see  Lechmere  v.  Clamp  and  Smith 
V.  Boucher,  quoted  ante,  p.  505.  Where  a  foreclosure  suit  was  instituted 
against  a  mortgagor  of  imsound  mind,  an  order  was  made  vesting  the 
property  in  the  plaintiff  as  trustee  for  the  purchaser  {Harrison  v.  Smith,  17 
W.  R.  646). 

(a)  The  words  **  unborn  persons"  include  living  persons  who  may  sub- 
sequently have  a  right  to  claim  under  a  party,  e,g,,  as  his  heir  {Bassett  v. 
Moxoji,  20  Eq.  182). 

(6)  In  the  case  of  sales  of  realty,  where  there  is  only  an  unexecuted 
contract  for  sale,  a  suit  is  necessary  to  declare  the  vendor  a  trustee ;  but 
in  the  case  of  an  executed  contract  a  suit  is  not  necessary  {Be  Cuming,  6 
Ch.  72,  ante,  p.  509 ;  see  note,  ante,  p.  499). 

As  to  the  case  where  a  person,  dedared  to  be  a  trustee  in  a  suit,  refuses 
to  convey  land,  see  Knight  v.  Knight  and  Derham  v.  Kierman,  quoted  in 
the  note  to  Trustee  Act,  1852,  s.  2,  post,  p.  633. 

The  court  has  declared  persons  to  be  constructive  trustees  of  stock 
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withont  suit  {Be  Angdo,  5  De  G.  &  Sm.  278,  anU,  p.  611 ;  Be  Davis,  12   18  ft  14  Vict. 
Eq.  214).  0.  60,  ■.  80, 

Applications  under  this  section  must  be  in  chjambers  (£.  S.  0.  Ord.  55, 
r.  2  (8)).  For  forms  of  orders  under  this  section,  see  Seton,  528 — 536, 
4th  ed.;  Lees  v.  Coulton  f20  Eq.  21). 

See  in  connection  witn  this  section  the  power  given  by  the  Jud.  Act,  Jud.  Act, 
1884,  s.  14,  to  appoint  a  person  to  execute  documents  on  behalf  of  a  re*  1884,  s.  14. 
cusant,  and  Howarth  v.  Horvarth,  IIP.  Div.  68,  95. 

81.  It  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  Power  to 
aforesaid,  or  the  Court  of  Chancery,  to  make  declarations  and  ^^t\^I\.^ 
give  directions  concerning  the  manner  m  which  the  nght  to  any  right  to 
stock  or  chose  in  cwstion  vested  under  the  provisions  of  this  act  transfer  stock 
shall  be  exercised ;   and  thereupon  the  person  or  persons  in  ^?^  ^^' 
whom  such  right  diall  be  vested  shall  be  compellable  to  obey 

such  directions  and  declarations  by  the  same  process  as  that  by 
which  other  orders  under  this  act  are  enforced  (c). 

(c)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  c.  5,  s.  342.  Under  this  section  the 
court  may  order  the  person  in  whom  the  right  to  transfer  stock  is  vested, 
to  tranrfer  it  into  court  {Be  Pitiy  1  Jur.  N.  S.  1155 ;  Be  Dawaon,  3  N.  B.  . 
397),  e,g,,  under  the  Trustee  Eelief  Act  {Be  Draper,  9  W.  E.  805;  Be 
Thornton,  9  W.  E.  475;  see  Be  JIfaw,.  21  L.  J.  Oh.  875). 

For  forms  of  orders  under  this  section,  see  Seton,  508,  510,  511,  4th  ed. 

82.  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee  Ponder  to 

or  new  trustees,  and  it  shall  be  found  inexpedient,  diflBcult  or  °^5^  ^  "^® 
impracticable  so  to  do  without  the  assistance  of  the  Court  of  ^g  new^"^ " 
Chancery,  it  shall  be  lawful  for  the  said  Court  of  Chancery  to  trustees, 
make  an  order  appointing  a  new  trustee  or  new  trustees  either 
in  substitution  for  or  in   addition  to  any  existing  trustee  or 
trustees  {d), 

{d)  The  court  will  not,  upon  an  application  under  this  section,  enter  into  Gmmm- 
the  question  of  the  validity  of  the  instrument  creating  the  trust  {Be  Mat-  stances 
thews,  26  Beav.  463).     Except  imder  special  circumstances,  as  where  a  causing  ap- 
vesting  order  is  required,  the  court  will  not  appoint  a  new  trustee  where  plication  to 
there  is  a  valid  power  in  the  instrument  of  trust  {Be  Davtes,  3  Mac.  &  G.  ^^  court. 
278 ;  see  Be  Cooper,  4  W.  E.  729) ;  even  where  the  donee  of  the  power  in-  (l-)  Con- 
tends to  exercise  it  corruptly  {Be  Hodgson,  9  Hare,  118).    Nor  as  a  rule  nected  with 
will  the  court  appoint  where  an  appointment  could  be  made  under  a  statu-  *^®  power, 
tory  power  (Be  Soidhy,  21  W.  E.  266;  Be  Gibbons,  45  L.  T.  756;  see  Be 
Jackson,  16  W.  E.  572;  Be  Shafto,  29  Ch.  D.  247;  Be  HigginboUom,  1892, 
W.  N.  121).    Nor,  there  being  an  existing  power,  does  a  judgment  for 
the  execution  of  the  trusts  ^ve  jurisdiction  to  the  court  to  appoint;  but  in 
that  case  the  person  appointed  by  the  donee  of  the  power  requires  to 
be  approved  by  the  court ;  and  repeated  appointments  of  improper  per- 
sons might  be  held  to  amount  to  a  refusal  to  exercise  the  power  {Be  Gadd, 
Eastwood  V.  Clark,  23  Oh.  Div.  134 ;  Be  Hall,  Hall  v.  Hall,  51  L.  T.  901). 
Proper  persons  appointed  by  the  donee  were  approved  by  the  court,  al- 
though all  the  beneficiaries  objected  (Cecil  v.  Langdon,  28  Ch.  Div.  1). 

Where  the  donee  of  the  power  is  a  Ixmatic,  it  would  seem  that  the  Court 
of  Lunacy  cannot  appoint  (See  Be  Garrod,  31  Ch.  Div.  164) ;  but  the  power 
may  be  exercised  by  the  committee  under  an  order  in  lunacy  (53  Yict.  c.  5, 
s.  128,  129;  aee Be  Bowmer,  3  De  G.  &  J.  658;  Be  Garrod,  sup,);  or 
the  trustees  may  appoint  under  sect.  31  of  the  Conv.  Act,  1881  {Be 
Blake,  1887,  W.  N.  173).  The  Court  of  Chancery  has  also  jurisdiction  to 
make  an  appointment  {Be  Heaphy,  18  W.  E.  1070 ;  Be  Sparrow,  5  Ch.  662). 
The  Master  of  the  EoUs  refused  m  such  a  case  to  appoint  a  new  trustee, 
until  a  committee  had  been  appointed  9pA  aeryed  with  the  petition  {Be 
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18  k  14  Viet. 
e.  60,  s.  82. 


(2.)  Con- 
nected with 
the  trustee. 

Lonaoj. 


Infancy. 


Inoapadty. 


Besidence 
abroad. 


Bankruptcy. 


Felony. 


Parker^B  TrusUy  32  Beay.  580).  The  oourt  has  appointed  new  trustees  in 
the  following  cases.  Where  the  donees  of  the  power  were  unwilling  to 
appoint  {Be  Knight ^  26  Ch.  D.  82),  or  could  not  agree  {Re  Temjpest,  1  Ch. 
485),  or  were  in  India  {He  Humphry,  1  Jur.  N.  8.  921) ;  where  under  a 
settlomcnt  b}[  a  husband  for  the  sole  benefit  of  the  wife,  the  husband  and 
wife  had  a  joint  power  but  were  judicially  separated  and  the  husband  had 
long  resided  abroad  {Re  Somerset,  1887,  W.  N.  122) ;  where  the  power 
was  vested  in  the  surviTing  trustee,  **  his  heirs  or  assigns,"  and  the  liexr 
of  the  last  surviving  trustee  could  not  be  found  {Re  Freeman,  37  Ch.  D. 
148) ;  where  it  was  doubtful  whether  the  power  applied  to  the  caae  which 
had  occurred  {Re  Woodgate,  6  W.  B.  448 ;  Re  Armstrong's  Setdemeni,  5 
W.  E.  448 ;  Cooper  v.  Macdonald,  14  W.  B.  756).  See  the  further  proyisions 
as  to  powers  of  appointing  new  trustees  in  Cony.  Act»  1881,  s.  31  (jMMf, 
p.  600). 

Before  53  Yict.  c.  5,  orders  were  made  in  Chancery  alone  appointing  a 
new  trustee  in  the  place  of  a  lunatic  {Re  Martin,  34  Ch.  Div.  618 ;  & 
Davies,  3  Mac.  &  G.  278 ;  contra,  Re  Ormerod,  3  De  G.  &  J.  249) ;  and 
appointing  new  trustees  in  the  place  of  a  person  of  unsound  mind  and  a 
deceased  trustee  {Re  Vickers,  3  Ch.  D.  112  ;  oontra.  Re  Good  Intent  Society , 
2  W.  B.  671).  In  some  cases  where  a  vesting  order  was  also  asked,  the 
order  was  made  in  Chancery  and  lunacy  (^c  Stewart,  8  W.  B.  297  ;  Re 
Davidson,  20  L.  J.  Ch.  644 ;  Re  Druce,  46  L.  T.  669 ;  Re  Smyth,  55  L.  T. 
37).  As  to  the  power  of  appointing  new  trustees  possessed  by  the  Court 
of  Lunacy,  see  53  Yict.  c.  5,  s.  141,  post,  p.  540,  as  to  England,  and 
Trustee  Act,  1852,  s.  10,  post,  p.  536,  as  to  Ireland ;  Re  Owen  (4  Ch.  782) ; 
Re  Green  (10  Ch.  272) ;  Re  Hodgson,  Kerdis  v.  Hodgson  (11  Oh.  Div.  889) ; 
Re  Rolls  Hoare  (1888,  W.  N.  94);  Re  Chauncey  (14  W.  B.  849). 

The  court  will  appoint  a  new  trustee  in  the  place  of  an  infant  trustee 
nominated  by  a  teste-tor  {Re  Gartside,  1 W.  B.  196 ;  Re  Porter,  25  L.  J.  Ch. 
482).  Without  prejudice,  however,  to  any  application  bvthe  infant  to  be 
restored  to  the  trusteeship  when  he  comes  of  age  {Re  Shelmerdine,  33  L.  J. 
Ch.  474 ;  Re  Brunt,  1883,  W.  N.  220;  Re  TallaUre,  1885,  W.  N.  191). 

The  court  will  api)oint  a  new  trustee  in  the  place  of  one  who  is  incapable 
from  old  age  and  infirmities  {Re  Lemann,  22  Ch.  D.  633 ;  Re  Phelps,  31 
Ch.  Div.  351 ;  see  Re  Barber,  39  Ch.  Div.  187 ;  Re  CampheU,  1888,  W.  N. 
176),  or  ill-health  {Re  Chauncey,  14  W.  B.  849 ;  see  Re  Dawson,  3  N.  B.  897). 

The  court  has  ^wer  under  tlds  section  to  appoint  a  new  trustee  in  place 
of  a  trustee  who  is  permanently  residing  abroad,  without  his  consent  {Re 
Bignold,  7  Ch.  223 ;  Re  Martin  Pye,  42  L.  T.  247).  Where  a  trustee  was 
resident  in  Jamaica,  but  there  was  no  evidence  that  he  did  not  intend  to 
return  to  this  coimtry,  KindersUy,  V.-C,  refused  to  appoint  a  new  trustee 
{Re  Mais,  16  Jur.  608 ;  21  L.  J.  Ch.  875).  A  bookseller  domiciled  in  New 
York  for  several  years  was  held  '* incapable  of  acting''  within  the  words 
of  a  power  {Mennard  v.  Welford,  1  Sm.  &  Giff.  426 ;  but  see  Re  Bignold^ 
sup,)  See,  further.  Re  Moravian  Society,  26  Beay.  101;  Re  Arbib  and 
Class,  1891,  1  Ch.  601;  Re  Watts,  9  Hare,  106;  Re  Harrison,  22  L.  J. 
Ch.  69  ;  Re  Stewart,  8  W.  B.  297. 

A  new  trustee  will  be  appointed  where  a  trustee  absconds  {Hydey.  Ben- 
how,  1884,  W.  N.  117),  or  is  an  absconding  bankrupt  {Re  Renshaw,  4  du 
783 ;  Re  Druce,  46  L.  T.  669 ;  Re  Lamb,  28  Ch.  D.  77 ;  Davies  y.  Hodgson, 
32  Ch.  D.  225 ;  Re  Gardiner,  33  Ch.  D.  590 ;  Re  Maee,  1887,  W.  N.  232). 

Where  a  trustee  becomes  bankrupt,  it  is  now  enacted  that  this  section 
shall  have  effect  so  as  to  authorize  the  appointment  of  a  new  trustee  in  sub- 
stitution for  the  bankrupt  (whether  voluntarily  resigning  or  not),  if  it  ap- 
pears eg)edient  to  do  so  (46  &  47  Vict.  c.  52,  s.  147).  Tne  jurisdiction  is 
in  the  Chancery  Division  {Coombes  v.  Brookes,  12  Eq^.  61).  When  the 
bankruptcy  is  recent,  and  it  is  not  shown  that  the  man  is  of  good  character 
and  has  the  command  of  means,  he  ought  to  be  removed  {Re  Adams* 
Trust,  12  Ch.  D.  637;  see  Re  Bridgman,  1  Dr.  &  Sm.  170);  except,  pos- 
sibly, where  he  has  no  money  to  receive  {Re  Barker's  Trusts^  1  Ch.  D.. 
43).  A  new  trustee  was  appomted  in  place  of  a  bankrupt  {Re  Tweedy,  28 
Ch.  D.  529).  See  also  above  cases  as  to  absconding.  Trust  property  does 
not  pass  to  the  bankruptcy  trustee  (46  &  47  Yict.  c.  52,  s.  44,  sub-s.  1). 

Where  a  trustee  is  convicted  of  felony,  the  court  can  appoint  a  new 
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trustee  under  Trusiee  Act,  1862,  s.  8,  post,  p.  536.    As  to  the  escheat  13  *  14  Viot. 
of  trust  property,  see  note  to  sect.  46,  post,  p.  627.  o.  60,  ■.  88. 

Where  a  surviving  trustee  "was  dead  intestate  and  no  administration  had  g„j^y^j, 
been  taken  out,  a  new  trustee  was  appointed  under  this  section  and  Trustee  ^y„g^  ^"^ 
Act,  1852,  s.  9\Davis  v.  Chanter,  6  W.  B.  416).    See  before  the  last-men-  intestate  and 
tioned  act.  Be  nazddine  (16  Jur.  853).  As  to  vesting  orders  in  such  a  case,  ^^  adminis- 
see  the  note  to  sect  34,  post,  p.  522.    A  person  absolutely  entitled  to  trator. 
stock  was  in  such  a  case  appointed  trustee  for  his  own  benefit,  and  the 
stock  was  ordered  to  be  transferred  to  him  (iZc  Dickson,  1872,  W.  N.  223, 
ante,  p.  510).  .    . 

Where  there  are  no  existing  trustees  the  court  can  appoint  imder  No  existing 
Trustee  Act,  1852,  s.  9,  post,  p.  536.  And  where  trustees  appointed  by  truatees. 
will  have  died  in  the  testators  Hfe,  an  appointment  has  been  made  {Re 
Smirthroaite,  11  Eq.  251 ;  Re  Orde,  24  Gh.  Div.  271 ;  Re  Willtams,  36 
Oh.  D.  231).  Where  the  appointment  of  the  acting  trustees  was  void, 
and  the  donee  of  the  power  ox  appointment  could  not  be  found,  the  court 
appointed  {Re  Freeman,  37  C^.  D.  148). 

Where  no  trustees  were  originally  appointed  by  a  testator,  the  court  will  No  trustees 
appoint,  if  expedient  {Re  OilleU,  1876,  W.  N.  251 ;  25  W.  B,  23 ;  see  originaUy 
jSodkin  V.  Brunt,  6  Eq.  580 ;  Re  Moore,  McAlpiney.  Moore,  21  Oh.  D.  778).  appointed. 
So  where  persons  were  declared  constructive  trustees  of  stock,  trustees 
were  appomted  in  their  place,  although  no  trustees  had  been  originally 
named  uy  the  testatrix  {Be  Davis,  12  "E^,  214).    Where  stock  was  standing 
in  the  name  of  a  corporate  body  which  hsid  ceased  to  exist,  the  court 
appointed  trustees,  and  directed  them  to  transfer  the  fund  {Hanover  v. 
Bank  of  England,  8  Eq.  350). 

Where  a  trustee  who  had  executed  the  deed  creating  the  trust  declined  Trostees 
to  act,  the  court  refused,  under  this  section,  to  appoint  a  new  trustee  in  his  refusing 
place  without  his  consent  {Re  Gariy,  10  L.  T.  331) ;  but  new  trustees  have  to  aot. 
been  appointed  in  the  place  of  disclaiming  trustees  {Re  Shmpard,  4  D.  F. 
&  J.  423;  Re  MarHnez,  22  L.  T.  403 ;  Re  Pratt,  55  L.  T.  313) ;  and  it 
is  sufficient  that  a  disclaiming  trustee  should  disclaim  at  the  bar  {Foster 
v.  Dawher,  1  Dr.  &  Sw.  172 ;  Re  Tyler,  5  De  G.  &  8m.  56). 

The  court  will  not  under  tiiis  act  remove  a  trustee  who  desires  to  Trustee  will 
continue  in  the  trust  {Re  Hodgson,  9  Hare,  121),  even  if  he  is  a  solicitor  not  be 
who  misconducts  himself  {Re  Blanchard,  3  D.  F.  &  J.  131),  nor  on  the  removed 
fipround  of  lunacy  where  tne  lunacv  is  disputed  {Be  Combs,  51  L.  T.  45).  against  his 
iV)   remove  a  tnistee  resident  witnin  the  jurisdiction  from  the  trust  ^^^  under 
against  his  wish,  an  action  must  be  brought  {Be  Blanohard,  3  D.  F.  &  J.  **"*  *®''* 
131 ;  Be  Bignold,  7  Oh.  223) ;  and  l^e  mere  fact  of  there  being  a  dissen- 
sion between  one  of  the  several  cestuis  que  trusts  and  the  trustee  is  not  a 
sufficient  ground  for  removal  {Forster  v.  Davies,  10  W.  B.  180).    See 
further,  Lewin,  1166  et  seq,,  9th  ed.    But  where  new  trustees  can  oe  ap- 
pointed on  petition,  an  action  should  not  be  brought  {Thomas  v.  Walker, 
18  Beav.  621 ;  Legg  v.  MackreU,  2  D.  F.  &  J.  551). 

It  is  now  settled,  after  some  difference  of  opinion  (Be  Driver,  19  Eq.  Existing 
852 ;  Be  Dalgleish,  4  Oh.  Div.  143 ;  Be  Pearson,  5  Oh.  Div.  982\  that  the  trustees  wiU 
court  will  not  re-appoint  existing  trustees  with  a  view  to  a  vesting  order  ^^t  be  re- 
being  made  under  sect.  34  {Be  Vicat,  33  Oh.  Div.  103 ;  Be  Dewhirat,  id.  appointed. 
416^. 

Irustees  may  be  appointed  although  there  is  a  receiver  of  the  trust  Beoeiver. 
property  {Beeves  v.  NeviUe,  10  W.  B.  335). 

In  selecting  a  new  trustee,  the  court  will  have  regard  to  the  wishes  of  Prinoiplee  on 
the  author  of  the  trust  expressed  in  or  clearly  collected  from  tlie  instru-  whidi  new 
ment  creating  the  trust.    A  person  will  not  be  appointed  with  a  view  to  trustees  are 
the  interest  of  some  of  the  cestuis  que  trusts  in  opposition  to  the  interests  of  sel^oted. 
others.  ^  The  court  will  have  reg^  to  tiie  question  whether  the  appoint- 
ment will  promote  or  impede  we  execution  of  t^e  trust ;  but  the  mere 
fact  of  the  continuing  trustee  refusing  to  act  with  t^e  proposed  trustee  is 
not  sufficient  to  prevent  the  appointment  {Be  Tempest,  1  Oh.  485). 

The  court  will  not  in  general  appoint  a  cestui  que  trust  to  be  a  trustee  "VHio  will  be 
{FosterY.  Abraham,  17 Eq.  356;  Be Boekell,  Seton,  824, 4th  ed. ;  -Sc  Conybeare,  appointed. 
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IS  k  14  T^et.    1  W.  E.  458 ;  Ex  p,  Clutton,  17  Jur.  988) ;  bnt  where  the  cerfwi  qu/t  irwi 
e.  60, 1.  82.     is  absolutely  entitled,  and  it  is  desired  to  vest  the  trust  funds  in  him,  he 

may  be  appointed  [Re  Currie,  10  Ch,  93 ;  Be  Dickson,  1872,  W.  N.  223 ; 

Be  Pricey  1883,  W.  N.  202).  A  cestui  que  trust  will  be  appointed  under 
special  circumstances,  e.<7.,  where  there  are  indications  in  the  will  (Tem- 
fieat  y.  CamoySy  58  L.  T.  221) ;  or  where  a  stranger  cannot  be  found  {Bt 
Clissdd,  10  L.  T.  642);  but  in  such  cases  an  undertaking  has  been 
required  that  if  the  person  appointed  becomes  the  sole  trustee,  he  will 
immediately  take  steps  to  appomt  a  co-trustee  {Be  Burgess,  1877,  W.  N. 
87 ;  Re  Lighihody,  52  L.  T.  40).  The  husband  of  a  cestui  que  trust  was 
appointed  on  a  similar  undertaking  {Be  Farrott,  1881,  W.  N.  158;  Be 
Ilattatt,  18  W.  E.  416;  see  Wilding  y.  Bolder,  21  Beay.  224).  An  un- 
married lady  may  be  appointed  under  special  circumstances  iUe  Campbell, 
31  Beay.  176 ;  Berkley  y.  Berkley,  9  Ch.  720 ;  but  see  Brook  y.  Brook,  1  Beay. 
531).  As  to  married  women,  see  now  M.  W.  P.  Act,  ss.  18,  24,  ante,  pp. 
336,  338.  Persons  resident  out  of  the  jurisdiction  will  only  be  appointed 
under  special  circumstances  (^  Freeman,  37  Ch.  D.  151 ;  Be  Outhert,  16 
Jur.  852 ;  Be  Curtis,  I.  E.  5  Eq.  429^.  In  the  case  of  personalty,  where  all 
the  cestuis  que  trusts  were  permanently  resident  abroad,  such  persons  were 
appointed  {Re  Liddiard,  14  Ch.  D.  310;  Re  Austen,  38  L,  T.  601;  Be 
JDrewe,  1876,  W.  N.  168) ;  and  where  one  cestui  que  <ru«t  resided  in  Canada, 
a  Canadian  was  appointed  trustee  of  her  share  jointly  with  the  other 
trustee  {Re  Cunard,  48  L.  J.  Ch.  172).  In  the  case  of  realty,  where  all 
the  cestuis  que  trusts  were  resident  abroad,  two  Canadian  and  one  English 
trustee  were  appointed,  upon  an  underteiking  by  the  Canadian  trustees 
that  they  would  not  appoint  any  new  foreign  trustee  without  the  consent 
of  the  court  {Re  Freeman,  37  Ch.  D.  148).  "Where  English  and  Irish 
lands  were  settled  on  the  same  trusts,  and  the  English  court  had  appointed 
English  trustees  of  the  English  land,  the  Irish  court  appointed  the  same 
persons  to  be  trustees  of  the  Irish  land  {Re  Maherly,  19  L.  E.  Ir.  341). 
When  the  cestuis  que  trusts  are  resident  abroad,  the  court  will  appoint  an 
alien  to  be  trustee  where  no  English  person  can  be  foimd  {Re  Hxll,  1874, 
W.  N.  228 ;  see  further  note  to  sect.  34,  post,  p.  522).  The  agent  of  the 
property  has  been  appointed  and  allowed  to  receiye  a  commission  {Re 
Freeman,  37  Ch.  D.  148).  The  solicitor  acting  for  the  petitioner  will  not 
bo  appointed  {Re  Orde,  24  Ch.  Diy.  271);  but  this  has  been  done  where 
there  was  a  difficulty  in  finding  any  one  else  {Re  Brentnall,  1872,  W.  N. 
77). 

As  regards  the  appointment  of  a  corporation,  the  word  "person" 
in  this  section  includes,  according  to  the  interpretation  in  sect.  2,  a 
"body  corporate"  (See  Pharmaceutical  Society  y.  London  Association,  6 
App.  Cas.  857,  and  compare  Cony.  Act,  1881,  ss.  2  (xyii.),  31,  post, 
pp.  573,  600).  In  Be  Brogden,  Billing  y.  Brogden  (1888,  W.  N.  238), 
noweyer,  North,  J.,  thought  he  had  no  power  to  appoint  a  corporation. 
The  bank  cannot  be  compelled  to  register  consols  in  the  name  of  a  cor- 
poration and  an  indiyidual  {Law  Guarantee  Society  y.  Bank  of  England, 
24  Q.  B.  D.  406). 

Two  trustees  of  real  estate  were  appointed  by  the  court  in  the  place  of 
one  on  a  petition  under  this  act  {Ex  p,  Tunstall,  4  De  G.  &  S.  421) ; 
Vice-Chancellor  Kindersley  obserying,  "That  trust  property  ought,  if 
possible,  to  be  preycnted  from  coming  into  the  hands  of  a  sole  trustee" 
(See  Be  Welsh,  3  My.  &  Cr.  292 ;  Birch  y.  Cropper,  2  De  G.  &  S.  255 ; 
Plenty  v.  West,  16  Beay.  356) ;  and  new  trustees  haye  been  added  to  the 
original  trustees  {Be  Boycott,  5  W.  E.  15 ;  Grant  v.  Grant,  34  L.  J.  Ch. 
641 ;  Be  Brackenhury,  10  Eq.  45 ;  iZc  Gregson,  34  Ch.  D.  209).  The  court 
will  not  in  general  diminish  the  number  of  the  trustees,  but,  under  special 
circumstances,  two  will  be  appointed  in  place  of  three  {Be  Marriott,  18 
L.  T.  749;  Bulkeley  y.  Earl  of  Eglinton,  1  Jur.  N.  S.  994;  Be  Fowler, 
1886,  W.  N.  183).  In  the  case  of  the  lunacy  of  one  of  seyeral  trustees, 
the  court  has,  under  53  Vict.  c.  5,  ss.  135,  136  {post,  p.  538)  yested 
his  estate  in  the  others,  although  the  number  was  thereby  diminished 
{Re  Leon,  1892,  1  Ch.  348).     Prior  to  the  last-mentioned  act,  it  was 
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decided  by  the  Court  of  Appeal  that  where  there  was  a  continuing  trust,    13  *  1*  Viot. 

and  one  of  the  trustees  oecame  lunatic,  the  court  would  not  reduce  the     c.  60,  ■.  83. 

number  by  appointing  the  sane  trustees  to  be  trustees  in  the  place  of 

themselves  and  the  lunatic,  and  vestine  the  property  in  them  alone ;  and 

that  a  new  trustee  must  be  appointed  {Ee  Nashy  16  Ch.  Div.  503 ;   Be 

ABton,  23  Oh.  Div.  217  ;  Be  Colyer,  43  L.  T.  454 ;  Be  Bay,  47  L.  T.  500). 

8o  also  when  one  of  the  trustees  was  an  absconding  bankrupt  (Be  Lamb, 

28  Ch.  D.  77;    Be  Gardiner,  33  Ch.  D.  591).     Before  the  decision  in 

Be  Naeh,  sup,,  appointments  of  this  nature  had  been  made  (Be  Stokes, 

13  Eq.  333 ;   Be  Harford,  13  Ch.  D.  135 ;    Be  Gibhin,  1880,  W.  N.  99 ; 

Taylor  v.  Northrop,  29  W.  B.  134;  Be  Shipperdaon,  49  L.  J.  Ch.  619). 

Appointments  and  vesting  orders  of  this  nature  have  been  made  where 

the  fund  was  immediately  divisible  {Be  Martyn,  26  Ch.  Div.  745 ;    Be 

Watson,  19  Ch.  Div.  384) ;  and  where  the  persons  appointed  undertook 

to  bring  the  fund  into  court  (Davies  v.  Hodgson,  32  Oh.  D.  225) ;  and 

where  roecial  circumstances  showed  it  was  impossible  to  obtain  a  new 

trustee  [Be  Mace,  1887,  W.  N.  232).     The  court  will  not  appoint  a  sole 

trustee  (Be  EUison,  2  Jur.  N.  S.  62 ;  Be  Porter,  ib.  349 ;  Be  Dickinstm,  1 

Jur.  N.  S.  724 ;  see  D^Adliemary,  Bertrand,  35  Beav.  20;  West  of  England 

Bank  v.  Murch,  23  Ch.  D.  146),  except  under  special  circumstances  (J3e 

Beunault,  16  Jur.  233). 

Where  by  the  same  instrument  different  parts  of  the  property  are  vested  Severance  of 
in  the  same  trustees  on  different  trusts,  the  court  can  (independently  of  tnists. 
the  Conv.  Act,  1882,  s.  5)  appoint  separate  new  trustees  of  the  different 
parts  (^Be  Paine,  28  Ch.  D.  725;  Be  Hetherington,  34  Oh.  D.  211 ;  Be  Grange, 
Cooper  V.  Todd,  44  L.  T.  469),  or  of  one  part  onlv,  without  reouiring  new 
trustees  to  be  appointed  of  tiie  remaining  part  (Be  Moss,  37  Ch.  D.  513, 
where  the  existing  trustees  retired  from  part  of  the  trusts ;  Be  Dennis, 
12  W.  B.  575 ;  Be  CoUerill,  1889,  W.  N.  183 ;  see  Be  Cunard,  48  L.  J. 
Ch.  172).  See  Conv.  Act,  1892,  s.  6  (post,  p.  634).  An  order  was  refused 
in  Be  NesUU  (19  L.  B.  Ir.  509). 

The  court  has  appointed  new  trustees  of  a  trust  deed  for  benefit  of  Creditor's 
creditors  (ife  Baphael,  9  Bq.  233 ;   Be  Price,  6  Eq.  460 ;   Be  Bache,  1868,  deed. 
W.  N.  223 ;  Be  Donisthorpe,  10  Oh.  55).     As  to  appointing  a  Ixustee  to 

?erform  executor's  duties,  see  Be  Moore,  McAlpine  v.  Moore  (21  (3i.  D. 
78) ;  Be  Willey  (1890,  W.  N.  1). 

Tlie  evidence  should  show  that  the  person  proposed  to  be  appointed  is  a  Evidence  on 
fit  person.    One  affidavit  is  sufficient ;  the  costs  of  a  second  will  not  be  petition  for 
allowed  {Be  Arden,  1887,  W.  N.  166).    The  deponent's  position  in  life  appointment 
must  be  stated,  "gentleman"  is  not  sufficient  {Be  Horwood,  55  L.  T.  373;  ®^ ^®v *"w- 
Be  Orde,  24  Oh.  Div.  271).    He  should  not  be  the  solicitor  (Grundy  v.  *®^- 
Buehridge,  17  Jur.  731 ;  22  L.  J.  Oh.  1007  ;  Be  Hartley,  1879,  W.  N.  169). 
Something  should  be  shown  as  to  the  pecuniary  means  of  the  proposed 
trustee  {Be  Castle  Sterry,  1888,  W.  N.  179)     **  Of  independent  means"  is 
sufficient,  but  not  "  gentleman"  alone  (Be  Horwood,  55  L.  T.  373).    In 
general  tiieproposed  trustee  should  not  appear  by  counsel  to  consent  {Be 
Draper,  2  W.  B.  440 ;    Be  Parker,  21  L.  T.  218}.    His  consent  to  act, 
however,  should,  in  proceedings  in  Chancery  and  m  Chancery  and  lunacy, 
be  evidenced  by  a  written  consent  signed  by  him,  and  verified  by  the 
signature  of  his  solicitor  (B.  S.  0.  Ord,  38,  r.  19a ;  Be  Hume,  35  Oh.  Div. 
457).    As  to  a  consent  in  the  case  of  proceedings  in  lunacy,  see  Bules  in 
Lunacv,  1892,  r.  92,  and  form  of  Qoiiaent,  post,  pp.  542,  543. 

In  tne  case  of  a  vestiug  order,  the  beneficial  title  to  the  property  may  As  to  the 
be  proved  by  the  affidavit  of  a  person  acquainted  with  Sie  facts  {Be  title  to  the 
Hoskins,  4  De  G.  &  J.  436) ;  but  tke  legal  title  must  be  strictly  proved  property. 
(Seton,  4th  ed.  548). 

On  a  petition  to  appoint  new  trustees  in  the  place  of  two  who  were  Servioe. 
desirous  of  retiring,  ooth  the  old  trustees  and  all  the  cestuis  que  trusts  were 
required  to  appear  (Be  Sloper,  18  Beav.  596} ;  but  service  on  the  old 
trustee  has  not  oeen  required,  where  he  was  of  unsound  mind  {Be  Green, 
10  Oh.  272  ;  B^  Stewart,  8  W.  B.  297  ;  see  Be  East,  8  Oh.  735),  or  per- 
manently resident  abroad  {Be  Bignold,  7  Ch.  223;  Be  Martin  Pye,  42  L.  T. 
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13  k  14  Tlot.  247 ;  JRe  Stewart,  »up.),  or  had  absconded  {Re  NichoUon'a  Trud$,  1884^ 
e.  60,  >.  82.  W.  N.  76;  Hyde  y,  Benhowy  id.  117\  Where  the  last  trustee  was  dead, 
intestate,  and  a  vesting  order  was  asked,  service  on  the  heir  was  required 
{Be  Oxenham,  1876,  W.  N.  6;  Be  Smirthwaite,  11  Eq.  251;  see  now  Cony. 
Act,  1881,  s.  30,  post,  p.  600 ;  and  Be  Pilling,  26  Ch.  D.  432).  Service  on 
the  heir  was  not  required  in  Purvis  v.  Abraham  (1866,  "W.  N.  126).  The 
^neral  rule  is  that  all  the  cestuis  que  trusts  must  be  served  or  join 
in  the  application  {Re  Bichards,  5  De  G.  &  Sm.  636 ;  Be  Fellows,  2  Jur. 
N.  8.  62).  A  married  woman  can  petition  (Be  Outunn,  48  L.  T.  410), 
An  infant  petitions  by  his  next  friend  {Be  Fellows,  sup, ;  Jones  v.  Lewis^ 
1  De  G.  &  8m.  251),  and  appears  as  respondent  by  a  guardian  ad  litem 
(B.  8.  C.  Ord.  16,  r.  19).  But  where  parties  were  numerous  service  was 
oispensed  with  on  some  who  were  represented  bv  trustees  {Be  Smyth,  2 
De  G.  &  Sm.  781 ;  see  Re  Blanchard,  3  D.  F.  &  J.  137),  and  on  one  who 
was  abroad  {Re  Wilson,  31  Ch.  Div.  522 ;  Re  Lighthody,  52  L.  T.  40 ;  see 
Re  Parrott,  1881,  W.  N.  158).  "Where  an  order  had  been  made  on  peti- 
tion, and  two  persons  had  been  made  petitioners  without  their  consent, 
their  names  were  struck  out,  and  they  were  treated  as  not  served  {Re 
Savage,  15  Ch.  D.  557).  Where  a  new  trustee  was  »>pointed  of  a  term  of 
years,  service  on  the  reversioner  was  required  {Re  Farrant,  20  L.  J.  Ch. 
532). 

A  form  of  petition  for  the  appointment  of  new  trustees,  and  for  an 
order  vesting  lands,  the  ri^ht  to  call  for  a  transfer  of  stock,  and  tiie  right 
to  sue  for  choses  in  action  is  given  in  Dan.  Ch.  Forms,  889  et  seq,,  4th  ed. 
As  to  summonses,  see  note  to  sect.  40,  ^hm^,  p.  525.  For  forms  of  orders,  see 
Seton,  538 — 543,  4th  ed.  The  petition  should  state  the  particular  sections 
under  which  the  order  is  to  be  made  {Re  Moss,  37  Ch.  I).  513 ;  Re  Hall, 
1888,  W.  N.  16).  Where  persons  are  only  constituted  trustees  by  an 
order  in  a  suit,  new  trustees  cannot  be  appointed  in  their  place  by  the 
same  order  {Lees  v.  CouUon,  20  Eq.  20). 


Fonxifi  of 
petition  and 
orders. 


The  new 
trustees  to 
have  the 
powers  of 
trustees 
appointed!)^ 
decree  in  sut. 
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S3.  The  person  or  persons  who,  upon  the  makinfi'  of  sach 
order  as  last  aforesaid,  shall  be  trustee  or  trustees,  snail  have 
all  the  same  rights  and  powers  as  he  or  they  would  have  had  if 
appointed  by  decree  in  a  suit  duly  instituted  (d). 

{d)  Formerlv  trustees  appointed  by  the  court  could  not  appoint  others 
in  their  place  (Holder  v.  Durhin,  11  Beav.  594),  or  exercise  <usoretionary 
powers  {Newman  v.  Warner,  1  Sim.  N.  S.  457).  See  now  Conv.  Act,  1881, 
s.  33  {post,  p.  603). 

34.  It  shall  be  lawful  for  the  said  Court  of  Chancery,  upon 
making  any  order  for  appointing  a  new  trustee  or  new  trustees, 
either  oy  the  same  or  by  any  subsequent  order,  to  direct  that 
any  lands  subject  to  the  trust  shall  vest  in  the  person  or  per« 
sons  who  upon  the  appointment  shall  be  the  trustee  or  trustees 
for  such  estate  as  the  court  shall  direct ;  and  such  order  shall 
have  the  same  efiect  as  if  the  person  or  persons  who  before  such 
order  were  the  trustee  or  trustees  (if  any)  had  duly  executed 
all  proper  conveyances  and  assignments  of  such  lands  for  such 
estate  {e), 

(e)  The  court  has  authority  to  make  a  vesting  order  imder  this  act, 
though  there  may  exist  a  person  capable  of  executing  a  conveyance  of  the 
trust  property  to  the  persons  appointed  trustees  by  the  court  {&e  Manning, 
Kay,  App.  28).  When  the  old  trustee  was  of  unsound  mind  not  so 
found,  the  court,  in  a  case  before  53  Yict.  c.  5,  declined  to  make  in  Chan- 
cery a  vesting  order  under  this  section  {Be  Martin,  34  Oh.  Div.  618). 
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See  fuiiher,  in  ooimeotion  with  this  and  the  following  section,  the   18  k  14  Viet, 
analogous  powers  of  the  court  of  lunacy  to  make  vesting  orders  where  a    o.  60,  i.  84. 
committee  exercises  a  power  of  appointing  new  trustees  vested  in  the 
lunatic  (63  Vict.  c.  5,  s.  129,  'post,  p.  538). 

Where  a  trustee  of  leaseholds  has  died  without  a  representative,  the  Leaseholds, 
court  will,  under  this  section,  vest  the  leaseholds  {Be  Matthews^  2  W.  B. 
83 ;  Be  Mundel,  8  W.  R.  683 ;  Be  Drivery  19  Eq.  362 ;  Be  Bathbo7ie,  2 
CJh.  Div.  483;  Be  Gillett,  1876,  W.  N.  231).  But  existing  trustees  will 
not  be  re-appointed  for  this  purpose  {Be  Driver y  sup,;  and  see  cases 
quoted  ante,  p.  519).  In  the  case  of  a  vesting  order  of  leaseholds,  the 
landlord  need  not  be  served  {Be  Matthews,  2  W.  E.  83^. 

Where,  by  an  order  under  this  act,  real  estate  was  inadvertently  vested  Aliens, 
in  an  alien,  the  court  declbied  to  vary  the  order  by  inserting  the  name  of  a 
natural-bom  subject  without  the  consent  of  the  crown:  but  the  order  was 
made  upon  a  rehearing,  before  office  found,  the  crown  raising  no  objection 
(Be  Qiraud,  32  Beav.  386 ;  see  Be  Martinez,  22  L.  T.  403,  post,  p.  324).  As 
to  a  vesting  order  against  the  Crown,  see  Be  Pratt,  33  L.  T.  313.  As 
to  the  capacity  of  an  alien  to  hold  and  dispose  of  real  property,  see  now 
33  &  34  Yict.  c.  14,  s.  2  {ante,  p.  402);  and  as  to  the  appomtment  of 
foreigners  to  be  trustees,  see  the  note  to  sect.  32,  arUe,  p.  320. 

Where  new  facts  arise  or  are  discovered  after  the  malnng  of  a  vesting 
order,  see,  as  to  the  practice,  Be  Havehck  (14  W.  E.  26,  174) ;  Be  Clinton 
(1882,  W.  N.  176). 

For  forms  of  orders,  see  Seton,  4th  ed.  338 — 340.  Form  of 

Where  one  of  several  trustees  is  out  of  the  jurisdiction  and  a  new  trustee  order, 
is  appointed  in  his  place,  the  vesting  order  should  in  form  vest  in  the  new 
and  continuing  trustees  such  estate  as  was  vested  in  the  continuing  and 
absent  trustees  {Smith  v.  Smith,  3  Drew.  72 ;  see  Be  Fisher,  1  W.  E.  303; 
Be  Bute,  Johns.  13 ;  see  contra,  Be  Watts,  9  Hare,  106 ;  Be  Plyer,  lb.  220). 
In  the  case  of  a  last  surviving  trustee  who  had  died  without  a  personal 
representative,  the  vesting  order  should  in  form  vest  the  property  in  the 
new  trustees,  '*for  aU  such  estate  as  was  vested  in  the  last  surviving 
trustee  at  the  time  of  his  death"  (i2e  Williams,  36  Oh.  D.  231 ;  Be  Badcstraio, 
32  L.  T.  612 ;  Be  Bathbone,  2  Oh.  Div.  483 ;  see  Be  Bishop  of  Sarum,  33 
L.  T.  313;  1886,  W.  N.  140;  Be  Filling,  26  Ch.  D.  432). 


86.  It  shall  be  lawful  for  the  said  Court  of  Chancery,  upon  Power  to 
making  any  order  for  appointing  a  new  trustee  or  new  trustees,  ^^^  to  vest 
either  by  the  same  or  by  any  subsequent  order,  to  vest  the  right  ^£iVin  n^e^ 
to  call  for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  re-  trustees. 
oeive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
any  chose  in  action,  subject  to  the  trust,  or  any  interest  in  respect 
thereof,  in  the  person  or  persons  who  upon  the  appointment 
shall  be  the  trustee  or  trustees  (/). 


new 


(/)  See  Be  Smyth,  4  De  G.  &  S.  499;  Trustee  Act,  1832,  s.  6,  poet, 
p«  333.  The  effect  of  a  vesting  order  ia  to  transfer  to  the  new  trustees 
of  a  will  the  rights  and  powers  of  the  old  trustees,  so  tiiat  adminLstration 
with  the  will  annexed  wiU  be  granted  to  them  ( Wood/cUl  v.  Arbuthnot, 
L.  E.  3  P.  &  M.  108).  Orders  were  made  under  this  section  vesting  the 
light  to  transfer  stock  standing  in  the  name  of  a  testator  who  had  no 
personal  representative  {Be  Herbert,  8  W.  E.  272),  and  stock  standing  in 
the  name  of  two  original  trustees,  the  survivor  having  died  without 
personal  representative  {Be  Crowe,  14  Oh.  D.  610).  The  court  has  refused 
to  vest  in  new  trustees  unauthorized  investments  {Be  Harrison,  22  L.  J. 
Oh.  69) ;  but  in  such  a  case,  the  court  has  vested  the  right  to  call  for  a 
transfer  to  the  trustees  themselves  or  to  any  purchaser  from  them  {Be 
Peacock,  14  Oh.  Div.  212).    For  form  of  order  where  one  of  two  new 
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18  ft  14  Tiet.   tnisiees  died  before  tlie  stock  was  transferred  to  him,  see  Be  OlanviUe 
0.  eo,  1.  8ft.     Q877,  W.  N.  248 ;  1878,  W.  N.  21);  and  see  as  to  forms  of  orders,  Be 

Tweedy  (28  Ch.  Div.  629);  Be  Hopper  (1886,  W.  N.  40);  Seton,  4th  ed, 

638,  642. 


Whomaj 
apply. 


Old  tmateeB        86.  Any  Buoh  appointment  by  the  oourt  of  new  trusteeB,  and 

^ik^ta       ^^y  ^^  conveyance,  assignment,  or  transfer  as  aforesaid,  shall 

^JI^^^jQitj.  operate  no  further  or  otherwise  as  a  discharge  to  any  former  or 

continuing  trustee  than  an  appointment  of  new  trustees  under 

any  power  for  that  purpose  contained  in  any  instrument  would 

have  done. 

37.  An  order,  under  any  of  the  hereinbefore-contained  pro- 
visions, for  the  appointment  of  a  new  trustee  or  trustees,  or  con- 
cerning any  lands,  stock  or  chose  in  action  subject  to  a  trust, 
may  be  made  upon  the  application  of  any  person  beneficially 
interested  in  such  lands,  sto^  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  any  person  duly 
appointed  as  a  trustee  thereof;  and  that  an  order  under  any 
of  the  provisions  hereinbefore  contained  concerning  any  lands, 
stock  or  chose  in  action  subject  to  a  mortgage,  may  be  made 
on  the  application  of  any  person  beneficially  mterested  in  the 
equity  of  redemption,  whether  imder  disability  or  not,  or  of 
any  person  interested  in  the  moneys  secured  by  such  mort- 
gage iff)' 

(g)  Where  executors  and  trustees  of  a  naturalized  British  subject 
renounced  probate  and  declined  to  act,  the  court,  on  the  petition  of  the 
administrator  and  the  persons  who  would  (if  not  aliens)  have  been  co-heirs 
appointed  new  trustees  and  vested  the  real  estate  in  them  {Be  Martinez^ 
22  L.  T.  403).  A  person  who  has  a  contingent  interest  in  real  estate  may 
present  a  petition  for  the  appointment  of  new  trustees  {Be  Sheppard,  4  D. 
F.  &  J.  423;  Be  Harden  Chapel,  1  W.  E.  212).  Where  there  are  infants 
cestui's  que  trusU^  it  is  not  sufiQcient  that  the  adult  cestuis  que  trusts  should  be 
petitioners ;  the  infants  (by  their  next  friend)  should  join  {Be  Fellows,  2 
Jur.  N.  S.  62).  A  lunatic  cestui  que  trust  should  petition  {hj  his  next 
friend) ;  an  order  wUl  not  be  made  on  the  petition  of  the  committee  alone 
{Be  Bourke,  2  D.  J.  &  S.  426).  In  the  case  of  a  lunatic  mortgagee,  the 
petition  should  be  presented  by  the  committee  {Be  Wheeler,  1  D.  M.  &  Q, 
434 ;  see,  however,  Be  Sparkes,  6  Ch.  Div.  361).  A  married  woman  since 
1882  can  present  a  petition  without  her  husband  being  joined  {Be  Ouiunn, 
48  L.  T.  410). 

In  a  petition  for  a  vesting  order  a  new  trustee  recently  appointed  by 
deed  was  required  to  be  joined  as  co-petitioner  {Be  Keeley,6Slj,  T.  487). 

Creditors  who  have  obtained  a  decree  for  the  administration  of  tne 
estate  of  their  debtor,  under  which  a  contract  for  sale  of  his  real  estate 
has  been  entered  into,  may  apply  for  a  vesting  order  {Be  Wragg,  1  D.  J. 
&  S.  356).  And  where  a  decree  for  sale  had  been  made,  it  was  held 
that  a  peution  was  properly  presented  by  a  purchaser  whose  money  was 
in  court  {Ayles  v.  Cox,  17  Beav.  684 ;  Oough  v.  Bage,  25  L.  T.  738). 
Three  purdmsers  of  different  lots  were  allowed  to  join  in  one  petition 
{Bowley  v.  Adams,  14  Beav.  130). 

\_Sect8.  38  and  39  relating  to  the  practice  before  the  masters  in 
Chanceiy  have  now  been  repealed  by  38  Sf  39  Vict.  c.  66,  s,  1,  ichich 
has  also  repealed  the  references  to  ^^ motion"  and  ^^certificate"  which 
formerly  occurred  in  sects,  41  and  42  of  this  Act."] 
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40.  Any  person  or  persons  entitled  in  manner  aforesaid  to  ^^  *  ^*  v^** 
apply  for  an  order  from  the  said  Court  of  Chancery,  or  from  the  .J — LJ — L 
liord  Chancellor,  intrusted  as  aforesaid,  may,  should  he  so  think  Power  to 
fit,  present  a  petition  in  the  first  instance  to  the  Court  of  g^^^\^*'' 
Chancery,  or  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  for  first  instance, 
such  order  as  he  may  deem  himself  entitled  to,  and  may  give 
eyidence  by  affidavit  or  otherwise  in  support  of  such  petition 
before  the  said  court,  or  the  Lord  Chancellor,  intrusted  as  afore- 
said, and  may  serve  such  person  or  persons  with  notice  of  such 
petition  as  he  may  deem  entitled  to  service  thereof  (A). 

{h)  This  section,  so  far  as  relates  to  the  jiirisdiction  in  lunacy,  has  been 
repealed,  as  to  England,  by  53  Yict.  c.  5,  s.  342. 

In  all  cases  where  a  judgment  or  order  has  been  given  or  made  for  the 
sale  or  transfer  of  any  stock  or  hereditaments,  the  application  should  be 
by  summons  (E.  S.  0.  Ord.  55,  r.  2  (8)).  And  where  the  application  is 
for  an  appointment  of  new  trustees,  or  for  an  appointment  and  a  Testing 
or  other  order  consequential  thereon,  it  can  now  be  made  by  summons 
(B.  S.  C.  Ord.  55,  r.  13  a) ;  but  the  costs  of  a  petition  will  be  allowed  in 
a  complicated  case  {Re  Morris,  60  L.  T.  96).  In  any  case  not  within  the 
above-mentioned  rules  the  application  should  in  the  first  instance  be  by 
petition  or  motion  {Frodsham  v.  FrodsJiam,  15  Ch.  Div.  317 ;  Smith  v. 
Oill,  53  L.  T.  623);  but  may  afterwards  be  referred  to  chambers  {Be 
Tweedy y  28  Ch.  Div.  529;  Be  PraU,  55  L.  T.  313 ;  see  sect.  41,  poet). 

Where  under  Ord.  55,  r.  13  a,  a  vesting  order  had  been  made  in 
chambers  the  Bank  of  England  refused  to  act  on  it  {Re  Oriffithy  1889, 
W.  N.  171),  and  a  vesting  order  was  subsequently  made  on  motion  {lb, ; 
see  Be  Jones,  deceased,  1889,  W.  N.  196 ;  61  L.  T.  554). 

Where  application  can  be  made  under  this  act  an  action  should  not  be 
brought  {Thomas  v.  Walker,  18  Beav.  521).  Where  the  application  is  by 
petition,  the  sections  under  which  the  order  is  asked  should  be  stated  in 
the  petition  {Be  Moss,  37  Ch.  D.  513;  Be  Hall,  1888,  W.  N.  16). 

As  to  service  in  the  case  of  lunatic  trustees  and  mortgagees,  see  note  Seryioe. 
to  sect.  3,  ante,  p.  501 ;  and  in  the  case  of  infant  trustees  and  mort- 
gagees, see  note  to  sect.  7,  ante,  p.  504.  As  to  service  on  the  mortgagor 
where  a  vesting  order  is  asked,  see  Be  Wise  (5  De  G.  &  Sm.  415),  ante,  p. 
508,  and  Be  Crowds  Mortgage  (13  Eq.  26),  post,  p.  533 ;  on  an  incumbrancer, 
see  Be  Winteringham  (3  W.  R.  578),  post,  p.  533 ;  on  recusant  trustees,  see 
note  to  sect.  23,  ante,  p.  512 ;  on  the  lord  of  a  manor,  see  note  to  sect.  28,  ante, 
p.  514.  When  the  next-of-kin  of  a  lunatic  are  unknown  the  Attorney- 
General  should  be  served  {Be  Bourke,  2  D.  G.  J.  &  S.  426).  A  devisee  on 
trust  for  sale  sufficiently  represents  the  cestuis  que  trtists  {Be  Blanchard,  2 
N.  B.  386).  And  as  to  service  in  the  case  of  a  petition  to  appoint  new 
trustees,  see  note  to  sect.  32,  ante,  p.  521. 


41.  Upon  the  hearing  of  any  such  petition,  it  shall  be  lawful  What  may 
for  the  said  court,  or  for  the  said  Lord  Chancellor,  should  it  be  ^^  ^^^ 
deemed  necessary,  to  direct  a  reference  to  one  of  the  masters  in  ^^ 
ordinary  of  the  Court  of  Chancery  to  inquire  into  any  facts 
which  require  such  an  investigation,  or  it  shall  be  lawful  for  the 
said  court  or  for  the  said  Lord  Chancellor  to  direct  such  petition 
to  stand  over,  to  enable  the  petitioner  or  petitioners  to  adduce 
evidence  or  further  evidence  before  the  said  court,  or  before  the 
said  Lord  Chancellor,  or  to  enable  notice  or  any  further  notice 
of  such  petition  to  be  served  upon  any  person  or  persons  {%). 
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IS  4 14  '^t.      (i)  This  section,  so  far  as  lelates  to  fhe  JTmsdiction  in  Innaor,  has  been 
e.  W,  i.  41.    rep«dod  as  to  England  by  «3  Yiot  c  6,  s.  342. 

?™^°S«         *^'  Upon  the  hearing  of  any  suoh  petition,  whether  anv 

tiOTwi^OT     report   from  a  master  shall   have  been  obtained  or  not,   it 

without  oosts.  shall  be  lawful  for  the  court,  or  the  Lord  Chancellor,  intrusted 

as  aforesaid,  to  dismiss  such  petition,  with  or  without  costs,  or  to 

make  an  order  thereupon  in  conformitj  with  the  provisions  of 

this  act  (y). 

(y )  This  section,  bo  far  as  relates  to  the  juiiBdiotion  inltmaoy,  has  been 
repealed  as  to  England  by  63  Yiot  o.  5,  s.  342. 


Power  to 
make  an 
order  in  a 
oaa«e. 


Orders  made 
by  the  Court 
of  Ghanoeiy, 
founded  on 
oertain 
aUegations, 
to  be  oondu* 
siTe  evidence 
of  the  matter 
oontainedin 
suoh  aUega- 
tiooB. 


48.  Whensoever  in  any  cause  or  matter,  either  by  the  evi- 
dence adduced  therein,  or  by  the  admissions  of  the  parties,  or  by 
a  report  of  one  of  the  masters  of  the  Court  of  Chancery,  tihe 
facts  necessary  for  an  order  imder  this  act  shall  appear  to  suoh 
court  to  be  suj£ciently  proved,  it  shall  be  lawful  for  the  said 
court,  either  upon  the  hearing  of  the  said  cause,  or  of  any  peti- 
tion or  motion  in  the  said  cause  or  matter,  to  make  such  order 
under  this  act  (A:). 

{k)  An  originating  summons  under  B.  S.  C.  Ord.  55,  r.  13  a,  is  a  matter 
witmn  this  section  (Re  Jones,  1889,  W.  N.  196).  Orders  have  been  made 
without  petitions  iaWood  v.  BeetlesUme  (1  K.  &  J.  213);  Lechmere  v.  Clamp 
(30  Beav.  218);  Hooper  v.  StruUon{l2  W.  E.  367);  D*AdhemarY.  Bertrand 
(35  Beav.  19);  Harrison  v.  Smith  (17  W.  E.  646);  Be  Kay,  LittUhaUs  v. 
Lightfoot  (1889,  W.  N.  80).  A  petition  in  an  action  should  also  be  inti- 
tuled in  tne  matter  of  the  act  as  well  as  in  the  action  (Oough  v.  Bage,  25 
L.  T.  738 ;  Huntley  v.  Clutterbuck,  1872,  W.  N.  81).  When  persons  are 
only  constituted  trustees  by  an  order  in  an  action,  new  trustees  cannot  be 
appointed  in  their  place  by  the  same  order  {Lees  v.  CoulUm,  20  Eq.  20). 

An  order  has  been  made  under  the  Trustee  Act,  1852,  s.  4,  upon  motion. 
{Be  Holbrook,  8  W.  E.  3,  post).  As  to  whether  a  petition  in  lunacy  is 
necessary  when  property  is  vested  in  a  lunatic,  see  note  to  sect.  3  (arUey 
p.  500).  As  to  service  on  defendant  trustee  who  cannot  be  founa,  see 
sect.  49,  post,  p.  528. 

44.  Whenever  any  order  shall  be  made  imder  this  act,  either 
by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  by  the  Court 
of  Chancery,  for  the  purpose  of  conveying  or  assigning  any 
lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  con- 
tingent right,  and  suoh  order  shall  be  founded  on  an  allegation 
of  the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an 
allegation  that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee 
is  out  of  the  jurisdiction  of  the  Court  of  Chancery  or  cannot 
be  found,  or  that  it  is  uncertain  which  of  several  trustees,  or 
which  of  several  devisees  of  a  mortgagee,  was  the  survivor,  or 
whether  the  last  trustee,  or  the  heir  or  last  surviving  devisee 
of  a  mortgagee,  be  living  or  dead,  or  on  an  allegation  that  any 
trustee  or  mortgagee  has  died  intestate  without  an  heir,  or  hais 
died  and  it  is  not  known  who  is  his  heir  or  devisee,  then  in  any 
of  such  cases  the  fact  tiiat  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  has  made  an  order  upon 
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saoh  an  allegation,  shall  be  oonolnsive  evidence  of  the  matter  l*  *  i*  v^*« 

80  alleged  in  any  court  of  law  or  equity  upon  «ny  question  as    ^'     '  *'     ' 

to  the  legal  validity  of  the  order :  provided  always,  that  nothing 

herein  oontained  snail  prevent  the  Court  of  Chancery  directing 

a  re-conveyance  or  re-assignment  of  any  lands  conveyed  or 

assigned  by  any  order  under  this  act,  or  a  re- disposition  of  any 

contingent  right  conveyed  or  disposed  of  by  such  order ;  and  it 

fihall  be  lawful  for  the  said  court  to  direct  any  of  the  parties  to 

any  suit  concerning  such  lands  or  contingent  right  to  pay  any 

costs  occasioned  by  the  order  imder  this  act,  when  the  same 

ahflU  appear  to  have  been  improperly  obtained  (/). 

(?)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  c.  5,  s.  342. 

46.  It  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  Trustees  of 
aforesaid,  or  the  Court  of  Chancery,  to  exercise  the  powers  o*»antieB* 
herein  conferred  for  the  purpose  of  vesting  any  lands,  stock  or 
ohose  in  action,  in  the  trustee  or  trustees  of  any  charity  or 
society  over  which  charity  or  society  the  said  Court  of  Chancery 
would  have  jurisdiction  upon  suit  duly  instituted,  whether  such 
trustee  or  trustees  shall  have  been  duly  appointed  by  any 
power  oontained  in  any  deed  or  instrument,  or  by  the  decree 
of  the  said  Court  of  Chancery,  or  by  order  made  upon  a  peti- 
tion to  the  said  court  under  any  statute  authorizing  the  said 
court  to  make  an  order  to  that  effect  in  a  summary  way  upon 
petition  (m). 

(m)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  c.  5.  See  now  sect.  138  of  t^t  act  ( post^ 
p.  639).  New  trustees  liaving  been  appointed  in  Chancery  under  16  &  17 
Yict.  c  137,  8.  28,  and  the  suryiving  trustee  being  a  lunatic,  the  vesting 
order  was  made  at  chambers  under  the  Trustee  Acts,  1850  and  1852  {Be 
Davemoort,  4  D.  M.  &  G.  839 ;  see  Be  Lincoln  Chapel,  1  Jur.  N.  S.  1011). 
The  Cnancellor  of  Durham  has  a  concurrent  jurisdiction  under  the  Charit- 
able Trusts  Acts,  as  to  charities  within  his  jurisdiction  (52  &  53  Yict.  c.  47, 
B.  9).  As  to  new  trustees  of  hmd  held  on  religious  or  educational  trusts, 
see  53  &  64  Yict.  c.  19,  and  the  acts  there  referred  to. 

,  46.  No  lands,  stock,  or  chose  in  action,  vested  in  any  person  No  escheat  of 
upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  Property  beld 
shall  escheat  or   be  forfeited  to  her  Majesty,  her  heirs  or  S^S^ ""' 
successors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or 
other  person,  by  reason  of  the  attainder  or  conyiction  for  any 
offence  of  such  trustee  or  mortgagee,  but  shall  remain  in  suon 
trustee  or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or 
descend  or  vest  in  his  or  her  representative,  as  if  no  such 
attainder  or  conviction  had  taken  place  (n). 

(n)  This  section  is  the  same  as  the  3rd  section  of  4  &  5  Will.  4,  c.  23,  for 
cases  on  which,  see  Anon.  (IS  L.  J.  73);  Be  Tyaan(l  Jur.  281);  Exp, 
Ty»(m  (IJur.  472,  cited  3  Y.  &  OoU.  344). 

It  had  been  considered  that  when  land  or  personal  property  was  vested 
in  several  trustees,  one  of  whom  was  attainted,  the  ^ole,  at  least  as  to 
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18  ft  14  Tiet.   chattels,  became  forfeited  to  the  crown,  inasmuch  as  the  crown  could  not 

0.  60, 1.  46.    be  a  joint  tenant  with  any  other  person  (Co.  Litt.  190  a ;  Hales  v.  Pttii^ 

Plowd.  257  ;  9  Eep.  129  b ;  2  Bl.  Com.  409 ;  Cro.  Eliz.  263 ;  Pinch's  Law, 

178 ;  10  Mod.  245).    See  now  33  &  34  Yict.  c.  23,  and  note  to  sect.  47. 
Power  is  now  given  to  the  court  to  appoint  new  trustees  in  lieu  of  any 

joint  or  sole  trustee  who  has  been  or  shaU  be  oonyicted  of  felony  (15  &  16 

Vict.  c.  55,  s.  8,  |xw<,  p.  536). 

Act  not  to  f  47.  Nothing  contained  in  this  act  shall  prevent  the  escheat 
e^eat  ^^  forfeiture  of  any  lands  or  personal  estate  vested  in  any  such 

forfeiture  trustee  or  mortgagee,  so  far  as  relates  to  any  beneficial  interest 
ofbenefioial  therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or 
interest.  personal  estate,  so  far  as  relates  to  any  such  beneficial  interest, 

shall  be  recoverable  in  the  same  manner  as  if  this  act  had  not 

passed  (o). 

(o)  By  33  &  34  Yict.  c.  23,  s.  1,  it  is  enacted,  that  from  and  after  the 
4th  July,  1870,  no  confession,  yeidict,  inquest,  conTiotion,  or  jud^ent  of 
or  for  any  treason  or  felony,  or  fdo  de  «e,  shall  cause  any  attamder  or 
corruption  of  blood,  or  any  forfeiture  or  estreat,  but  nothingin  the  act  is 
to  affect  the  law  of  forfeiture  consequent  on  outlawry.  The  crown  is 
empowered  to  appoint  an  administrator,  in  whom  the  convict's  property 
vests  (sects.  9,  10),  and  provision  is  made  as  to  the  mode  in  wnich  the 
property  is  to  be  applied  (33  &  34  Vict.  c.  23,  ss.  12—18). 

Money  of  48.  Where  any  infant  or  person  of  unsound  mind  shall  be 

infante  and      entitled  to  any  money  payable  in  discharge  of  any  lands,  stock 

Ssomd^mind  or  chose  in  action,  conveyed,  assigned,  or  transferred  under  this 

to  be  paid       act,  it  shall  be  lawful  for  the  person  by  whom  such  money  is 

into  oonrt.       payable  to  pay  the  same  into  the  Bank  of  England,  in  the  name 

and  with  the  privity  of  the  accountant-general  {p)y  in  trust  in 

any  cause  then  depending  concerning  such  money,  or,  if  there 

shall  be  no  such  cause,  to  the  credit  of  such  infant  or  person  of 

imsound  mind,  subject  to  the  order  or  disposition  of  the  said 

court ;  and  it  shall  be  lawful  for  the  said  court,  upon  petition  in 

a  summary  way,  to  order  any  money  so  paid  to  oe  invested  in 

the  public  funds,  and  to  order  payment  or  distribution  thereof, 

or  payment  of  the  dividends  thereof,  as  to  the  said  court  shall 

seem  reasonable;  and  every  cashier  of  the  Bank  of  England 

who  shall  receive  any  such  money  is  hereby  required  to  give  to 

the  person  paying  the  same  a  receipt  for  such  money,  and  such 

receipt  shall  be  an  effectual  discharge  for  the  money  therein 

respectively  expressed  to  have  been  received. 

( p)  Compare  the  provision  as  to  moneys  recovered  on  behalf  of  infants, 
&c.f  in  the  Queen's  Bench  Division  (E.  S.  0.  Ord.  22,  r.  15).  The  words 
as  to  the  accountant-general  are  to  be  construed  as  if  the  paymaster- 

Seneral,  for  the  time  being,  were  here  named  (36  &  36  Vict.  c.  44,  s.  6). 
s  to  paying  money  into  coiirt,  and  investing  money  paid  into  court,  see 
the  Pay  OfBloe  Statutes  and  Eules  in  the  supplement  to  the  Annual  Practice. 

Court  may  49.  Where,  in  any  suit  commenced  or  to  be  commenced  in 

make  a  decree  ^^  Court  of  Chancery,  it  shall  be  noiade  to  appear  to  the  oourt 

^  fteSl^'^  ty  affidavit  that  diligent  search  and  inquiry  has  been  made  after 

any  person  made  a  defendant,  who  is  only  a  trustee,  to  serve 
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him  with  the  piooefls  of  flie  oottrt,  and  that  he  oannot  be  found,  '^^  ^^^^*' 
it  shall  he  lawful  for  the  said  oouit  to  hear  and  determine  suoh  _J — — — i 
canse,  and  to  make  suoh  absolute  decree  therein  against  every 
person  who  shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  oonoemed  in  interest  in  the  matter  in  question,  in 
suoh  and  the  same  manner  as  if  suoh  trustee  had  been  duly 
served  with  the  process  of  the  court,  and  had  appeared  and  filed 
his  answer  thereto,  and  had  also  appeared  by  nis  counsel  and 
solicitor  at  the  hearing  of  such  cause:  provided  alwajrs,  that 
no  such  decree  shall  Hnd,  affect,  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors,  or  adminis- 
trators, for  or  in  respect  of  any  estate,  right  or  interest  which 
such  person  shall  have  at  the  time  of  making  suoh  decree  for 
his  own  use  and  benefit,  or  otherwise  than  as  a  trustee  as 
aforesaid  (g). 

{q)  Under  the  old  practice  a  cause  might  be  certified  as  fit  to  be  set 
down,  -vrhere  a  defendant  trustee  who  had  not  entered  an  appearance 
oonld  not  be  found  {Wetthead  v.  Sale,  6  W.  B.  52 ;  Burrell  v.  Maxwell,  25 
L.  T.  655).  For  the  present  practice,  where  a  defendant  does  not  appear, 
see  E.  S.  0.  Ord.  13,  r.  12,  and  as  to  when  one  trustee  can  be  sued  in  the 
absence  of  his  co-trustee,  see  notes  to  E.  S.  C.  Ord.  16,  rr.  6  and  8  in  the 
Annual  Practioe. 

[Sect.  50  has  been  repealed  bf/B8SfS9  Vict.  c.  66,  «.  1.] 

61.  The  Lord  Chancellor,  intrusted  as  aforesaid,  and  the  Costa  maj  be 
Court  of  Chancery,  may  order  the  costs  and  expenses  of  and  ^e^^^^ 
relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments, and  transfers  to  be  made  in  pursuance  of  this  act,  or 
any  of  them,  to  be  paid  and  raised  out  of  or  from  the  lands  or 
personal  estate,  or  the  rents  or  produce  thereof,  in  respect  of 
which  the  stune  respectively  shall  be  made,  or  in  such  manner 
as  the  said  Lord  Chancellor  or  court  shall  think  proper  (r). 

(r)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  bv  53  Yict.  c.  5,  s.  342.  See  sect.  142  of  the  last- 
mentioned  act,  and  the  rules  made  under  the  same  act.  No.  1 10  (2>o«^,  p.  542). 

Costs  under  this  act  may  be  charged  on  the  inheritance  (Ex  p.  Vavtee,  Mode  of 
16  Jur.  882),  or  may  be  ordered  to  be  raised  by  mortgage  {Re  Crahtree,  14  rauingoosts. 
W.  E.  497 ;  Seton,  4th  ed.  554),  or  to  be  paid  out  of  the  corpus  of  the 
fond  (lb,  514).  In  the  case  of  two  trust  funds  the  costs  may  be  apportioned 
(«f  Grant,  2  J.  &  H.  764;  see  Be  Allen,  1889,  W.  N.  132).  The  amount 
of  the  trust  fund  was  not  alone  a  su£Qlcient  reason  for  directing  costs  on 
the  higher  scale  {Be  Spettigue,  32  W.  B.  385}. 

The  costs  of  appointing  new  trustees  will  in  general  be  paid  out  of  CoBba  by 
corpus  {Carter  v.  Sebright ,  26  Beav.  376).    But  where  the  application  is  whom  pay- 
solely  for  the  benefit  of  a  life  tenant  (Seton,  4th  ed.  527),  or  of  a  rever-  able, 
sioner  {Be  Brackenbury,  10  Eq.  45),  the  costs  will  be  paid  by  the  applicant. 

As  to  the  costs  of  two  petitions  presented  on  the  same  day,  see  JRe  Bring 
(28  L.  T.  467).  Where  a  bill  was  filed  instead  of  a  petition  under  the 
act,  the  i)laintifP  paid  all  costs  (ThomoB  v.  Walker,  18  Beav.  521). 

On  petitions  under  this  act  there  is  no  jurisdiction  to  order  respondents  BespondentF. 
to  pay  costs  {Be  Primrose,  23  Beav.  590).    In  one  case  since  the  Jud.  Acts 
and  the  B.  8.  0.  Ord.  65,  r.  1,  Peareon,  J.,  made  such  an  order  {lU 
Knight,  26  Oh.  D.  82);  which,  however,  was  doubted  by  the  Court  of 
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Appeal  ilh.  91) ;  vho  haTe  since  decided  that  it  w9a^  xu>t  |ibe  obiieci  of  Uie 
Jua.  Acts  and  Orders  to  give  any  new  jurisdiction  as  to  costs  {At  MiUa,  34 
Ch.  Dir.  33).  A  respondent  had  to  pay  the  costs  of  unnecessary  charges  in 
his  affidavit  (iSe  Willis,  12  W.  B.  97) ;  and  a  trustee  improperly  opposing 
a  petition  paid  his  own  oosts  of  opposition,  and  from  hia  lemaxmng  costs 
were  deducted  the  costs  of  other  parties  in  respect  of  th&  (^posit^n  (JZc 
Wi9emany  18  W.  B.  574).  A  trustee  may  lose  nis  right  to  coists  by  mis- 
conduct {Re  Knight,  26  Oh.  Div.  82). 

A  lord  of  the  manor  appearing  to  consent  pays  his  own  oosts  {Ayles  v. 
Cox,  17  Beay.  5d4).  A  traant  for  life  in  remainder  appearing  in  nis  own 
interest  pays  his  own  oosts  {R&  Thornton,  9  W.  B.  475).  If  a  respondent 
is  improperly  served,  no  costs  will  be  allowed  (B.  S.  0.  Ord.  65,  r.  27  (23) ; 
Day  V.  Croft,  19  Beav.  518).  As  to  whether  if  he  is  properly  serveld  he 
loses  his  costs  by  having  notice  not  to  appear,  see  Turner  v.  Mullineux,  9 
W.  B.  252.    As  to  tender  of  costs  on  semoe,  see  B.  S.  0.  Ord.  65,  r.  27  (19). 

As  between  vendor  and  purdiafier,  the  costs  of  proceedings  under  this 
act  should  be  paid  by  the  vendor  {Bradley  v.  Munton,  16  Beav.  294 ;  AyleB 
V.  Cox,  17  Beav.  584) ;  but  a  railway  company  purchasing  paid  sudi  costs 
(i?«  JVcwA,  4  W.  B.  111). 

Ab  to  the  costs  of  proceedings  nmder  this  act  occasioned  by  tbe  lunacy 
of  a  trustee,  or  of  a  mortgagee  or  his  heir,  see  the  note  to  sect.  3,  ante, 
p.  501. 

62.  Upon  any  petition  being  presented  under  this  act  to  the 
Lord  Chanoellor,  intnisted  as  aforesaid,  oonoeming  a  person  of 
nnsonnd  mind^  it  shall  be  lawfol  for  the  said  Lord  Chanoellor, 
should  he  so  think  fit,  to  direct  that  a  oommission  in  the  nature 
of  a  ^^t  de  lunatioo  inquirendo  shall  issue  oonoeming  such 
person,  and  to  postpone  maMng  any  order  upon  such  petition 
until  a  return  shall  have  been  made  to  such  oommission  («). 

{$)  This  section  has  been  repealed  as  to  England,  by  53  Yict.  c.  5,  s.  342. 
In  one  case  where  the  lunacy  was  disputed,  the  court  refused  to  direct  a 
commission  {Be  Comh^y  51  L.  T.  45^  see  ante,  p.  500). 

68.  Upon  any  petition  under  this  act  being  presented  to  the 
Lord  Chanoellor,  intrusted  as  aforesaid,  or  to  the  Court  of 
(jhanoeiy,  it  shall  be  lawful  for  the  said  Lord  Chanoellor  or 
the  said  ()ourt  of  Chanoery  to  postpone  making  any  order  upon 
suoh  petition  until  the  right  of  the  petitioner  or  petitioners 
shall  have  been  deokured  in  a  suit  duly  instituted  for  that 
purpose  {t), 

{t)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  o.  5,  s.  342.  In  the  following  cases  the 
court  refused  to  make  orders  without  suit,  Be  Burt  (9  Hare,  289) ;  Be  Car^ 
penier  (Kay,  418J ;  Be  Collinson  (3  D.  M.  &  G.  409) ;  Be  Weeding  (4  Jur. 
N*.  S.  707) ;  Be  Martin  (34  Ch.  D.  618);  see  L.  <fe  8.  W.  B.  v.  Bridger  (12. 
W.  E.  98). 

64.  The  powers  and  authorities  given  by  this  act  to  the 
Court  of  Chanoery  in  England  shall  extend  to  all  lands  and 

Eersonal  estate  within  the  dominions,  plantations,  and  colonies 
elonging  to  her  Majesty  (except  Scotland  (u)). 

{u)  Vesting  orders  have  been  made  by  the  English  Court  of  Chanoery  as 
to  lajids  in  Ireland  {Be  HewiU,  6  W.  B.  537 ;  Be  Taitt,  1870,  W.  N.  25), 
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and  in  Canada  [Bm  BchoftM,  24  L.  T.  322 ;  Be  Groom,  11  L.  T.  836).    A0  13  *  UViot. 

to  the  juiiadiction  in  lunacy  over  luidfl  and  personal  estate  in  Scotland    0.  W,  ■.  54. 

and  Ireland,  see  now  63  Vict.  c.  5,  s.  110,  poBt,  p.  638.    Before  the  repeal 

by  the  last-mentioned  act  of  sect  66  of  this  act  it  was  held  that  there  was  no 

jurisdiction  in  lunacy  oyer  Irish  lands  {Re  DavteSj  3  Mac.  &  G.  278),  or 

personal  estate  {Be  Modqton,  Kenlis  y.  ffodg&OHy  11  Oh.  Diy.  888) ;  but 

that  the  L.  JJ.  as  additional  judges  of  the  Chancery  Diyision  for  the 

purposes  of  lunacy  applications  (See  note  to  sect.  3,  ante,  p.  600)  had 

such  jurisdiction  [Be  Lamatte,  4  Oh.  Diy.  326 ;  Be  Smyth,  66  L.  T.  37) ; 

and  that  the  petition  should  be  entitled  in  lunacy  and  in  Chancery  (/&.) 

The  proyisions  of  the  Trustee  Acts  haye  been  extended  to  the  priyate 
property  of  the  soyoreign  in  Iboigland  and  Ireland  (26  &  26  Yict.  c.  37,  s.  10). 

65.  The  powers  and  autihorities  giyen  by  ibis  act  to  the  Powers  g^ven 
Court  of  Ghanoerj  in  England  shall  and  may  be  exercised  in  q^™^  ^^ 
like  manner,  and  are  herebj  giyen  and  extended  to  the  Court  of  may  beTxer- 
Chanoevy  in  Ireland  with  respect  to  all  lands  and  personal  daedbythat 
estate  in  Ireland.  g^^ 

[Sect.  66  hoB  been  repeahd  by  63  Vict  c,  6,  s.  842.] 

67.  The  powers  and  authorities  giyen  by  this  act  to  the  Powers  of 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  shall  ^^  9^"^" 
and  may  be  exercised  in  like  manner  by  and  are  hereby  given  iiumffjrmay 
to  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  with  be  exeroised 
respect  to  all  lands  and  personal  estate  in  Ireland  (w).  ^^S^p  f 

(w)  See  ^  i8i»««A,  L  B.  4  Eq.  180.  Ireland. 

68.  In  citing  this  act  in  other  acts  of  parliament,  and  in  legal  Short  title. 
instruments,  and  in  legal  proceedings,  it  shall  be  su£S,oient  to 

use  the  expression  **  T&  Trustee  Act,  1860." 

ISeets.  69  and  60  are  repealed  bp  08  Sf  39  Vict.  c.  66,  s.  1.] 


t.  ,  '       • 
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THE  TEUSTEE  ACT  EXTENSION. 

15  &  16  VlCTORIiE,  CAP.  55. 

An  Act  to  extend  the  Promuma  of "  The  Trustee  Act, 
1850."  [30th  June,  1852.] 

15  ft  16  i^t.  Whereas  it  is  expedient  to  extend  the  provisions  of  the  Trastee 
•'  ^>  '•  ^-    Act,  1850 :  be  it  therefore  enacted, 
Court  of  1.  When  any  decree  or  order  shall  have  been  made  by  any 

Chancery  n^7  oonrt  of  equity  directing  the  sale  of  any  lands  for  any  purpose 
for  vesfeS^"  whatever,  every  person  seised  or  possessed  of  such  land,  or 
the  estate  in    entitled  to  a  contingent  right  therein,  being  a  party  to  the  suit 
lieu  of  oou-      or  proceeding  in  "which  such  decree  or  omer  shall  have  been 
a^pSy  to^      made,  and  tound  thereby,  or,  bein^  otherwise  bound  by  sudi 
the  Buit  after  decree  or  order,  shall  be  deemed  to  oe  so  seised  or  possessed  or 
^^^^  *^     entitled  (as  the  case  may  be)  upon  a  trust  within  the  meaning  of 
o   er  for  sale,  ^j^^  Trustee  Act,  1850 ;  and  in  every  such  caae  it  etall  be  lawful 
for  the  Court  of  Chancery,  if  the  said  court  shall  think  it  ex- 
pedient for  the  purpose  of  carrying  such  sale  into  effect,  to 
make  an  order  vesting  such  lands  or  any  part  thereof,  for  such 
estate  as  the  court  shall  think  fit,  either  in  any  purchaser  or  in 
such  other  person  as  the  court  shall  direct;   and  everf  such 
order  shall  histve  the  same  effect  as  if  such  person  so  seised  or 
possessed  or  entitied  had  been  free  from  all  disability,  and  had 
duly  executed  all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate  (a). 

(a)  This  section  provides  for  the  case  where  an  order  has  been  made  for 
the  sale  of  any  lands  for  any  jpurpose  {Re  CoUing,  32  Gh.  Diy.  336h  in- 
cluding sales  nnder  the  Partition  Actis,  1868  and  1876,  post  {Beckett  y. 
Sutton^  19  C^.  D.  646),  and  sales  of  the  interest  of  the  crown  in  escheated 
estates  (47  &  48  Yict.  c.  71,  s.  5).  The  application  of  the  section  is  not 
limited  to  cases  of  persons  under  disabihtjr  {Beckett  v.  Sutton,  19  Ch.  D. 
646).  Where  an  order  has  been  made  for  sale  of  a  lunatic's  estate,  a 
vesting  order  may  be  made  under  this  section  in  Chancery  only  {Herring 
T.  Clark,  4  Ch.  167 ;  Be  Stamper,  Stamper  v.  Stamper,  46  L.  T.  372).  And 
see  WaJu  v.  Wake,  17  Jur.  645. 

Applications  under  this  section  should  be  made  in  chambers  (IL  S.  0. 
Ord.  55,  r.  2  (8^). 

See  further  tne  note  to  Trustee  Act,  1850,  s.  29,  ante,  p.  515. 

Power  to  2.  [^That  sections  numbered  seventeen  and  eighteen  in  the  Queen^s 

SS^fSr  printer^ 8  copy  of  the   Trustee   Act^   1850,   be   repealed;    and] 

yestiiig  the  in  every  case  where  any  person  is  or  shall  be  jointly  or  solely 

Mtate,  oD  seised  or  possessed  of  any  lands  or  entitled  to  a  contingent  right 
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Uierein  upon  any  ttast,  and'tf  demaiid  shall  liave  been  made  ^^\l^^^^' 
upon  Buoh  trustee  bv  a  person  entitled  to  require  a  oonveyanoe    °'     '  *' 
or  assignment  of  suon  lands,  or  a  duly-authorized  agent  of  such  refusal  or 
last-mentioned   person,  requiring   such   trustee  to  convey  or  ^^^^  * 
assign  the  same,  or  to  release  such  contingent  right,  it  shall  be  conv^  or 
lawful  for  the  Court  of  Chancery,  if  the  said  court  shall  be  releaae. 
satisfied  that  such  trustee  has  wilfully  refused  or  neglected  to 
oonyey  or  assign  the  said  lands  for  the  space  of  twenty-eight 
days  after  such  demand,  to  make  an  order  vesting  such  lands 
in  such  person,  in  such  manner  and  for  such  estate  as  the  court 
shall  direct,  or  releasing  such  contingent  right  in  such  manner 
as  the  court  shall  direct;   and  the  said  order  shall  have  the 
same  effect  as  if  the  trustee  had  duly  executed  a  conveyance  or 
assignment  of  the  lands,  or  a  release  of  such  right,  in  me  same 
manner  and  for  the  same  estate  {b). 

{b)  The  words  between  brackets  are  repealed  by  38  &  39  Yict.  c.  66,  s.  1. 

A  refusal  is  not ' '  wilful "  within  this  section  if  the  trustee  entertains  bond  Cases  under 
Jide  doubt  as  to  the  title  of  the  applicant  to  call  for  a  conveyance  {Re  Mills,  this  section. 
40  Ch.  Div.  14).  An  order  has  been  made  under  this  section  to  defeat  an 
attempt  at  extortion  on  the  part  of  a  trustee  {Be  (yDonnell,  19  W.  B.  522). 
Where  one  of  two  trustees  of  mortgages  absconded,  and  refused  to  transfer 
to  the  continuing  and  a  new  trustee,  a  vesting  order  was  made,  but  the 
court  required  the  new  trustee  to  be  joined  as  co-petitioner  {Be  Keeley^  53 
L.  T.  487 ;  see  Be  Orayson,  27  W.  E.  534). 

•  A.  having  been  declared  a  trustee  of  leaseholds  for  the  plaintiff,  and 
ordered  to  execute  an  assignment,  refused  to  execute.  Notice  of  motion 
for  an  order  directing  A.  to  execute  the  deed  within  four  days,  or  for  a 
vesting  order,  was  served  on  A.,  who  did  not  appear.  The  motion  haying 
stood  over  for  twenty-eight  days,  a  vesting  order  was  made  under  this 
section  on  an  ea;  parte  application  (Knight  v.  Knight,  1866,  W.  N.  114). 
And  where  the  defendant  had  been  declared  a  trustee  for  the  purpose  of 
executing  a  lease  to  the  plaintiff,  and  neglected  to  do  so  within  twenty- 
eight  days  after  formal  demand,  an  order  was  made  that  on  the  considera- 
tion money  being  brought  into  court,  the  chief  derk  should  execute  the 
lease  {Dernam  v.  ZVeman,  I.  B.  5  Eq.  217 ;  see  note  to  sect.  20  of  Trustee 
Act,  1850,  ante,  p.  509.  See  also  Warrender  v.  Foster,  Seton,  4th  ed.  538, 
and  the  power  given  by  Jud.  Act,  1884,  s.  14). 

Where  a  mortgagor  covenanted  to  surrender  copyholds  to  his  mortgagee, 
and  neglected  to  surrender  for  twenty-eight  days  after  demand  and  tender 
of  eugrossment,  a  vesting  order  was  made  on  the  petition  of  the  mortgagee 
{Be  (Jrowie  Mortgage,  13  Eq.  26).  See  also,  as  to  the  instrument  to  be 
tendered  in  the  case  of  copyholds,  Bowley  v.  Adame  (14  Beav.  130).  Sepa- 
rate orders  may  be  made  as  to  different  parts  of  the  property  if  convement 
{Brader  v.Kirhy,  1872,  W.  N.  174). 

The  petition  need  not  be  served  on  the  recusant  (Be  Crotve*$  Mortgage, 
13  Eq.  26;  see  Ex  p.  Arrmtrong,  16  Sim.  296;  Be  Baxter,  2  Sm.  &  G&. 
App.  5).  An  order  vesting  landj9,  which  were  subject  to  an  annuity,  was 
made  under  this  section,  without  requiring  service  on  the  annuitant  {Be 
Winteringham,  3  W.  E.  578). 

The  case  of  trustees  refusing  or  neglecting  to  transfer  stock  is  provided 
for  by  Trustee  Act,  1850,  ss.  23,  24. 

For  form  of  order  under  this  section,  see  Seton,  4th  ed.  508. 

8.  When  any  infant  shall  be  solely  entitled  to  any  stock  upon  Power  to 
any  trost,  it  shall  be  lawful  for  the  Court  of  Ohancezy  to  make  ™«*®  *» 
an  order  vesting  in  any  person  or  persons  the  right  to  transfer  ^J^^'o?^ 
such  stock,  or  to  receive  the  dividends  or  income  thereof;  and  receipt  of 
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*•  ^5*^3*'  when  any  infant  shall  be  entitled  jointlj  ^th  any  other  mebqh 
*•  *  *'  •  or  persons  to  any  stock  upon  any  trust,  it  shall  be  lawfol  im 
diyidendB  of  the  said  oourt  to  make  an  order  vesting  the  right  to  transfer 
of^  infi^*  ^^^  stock,  or  to  receive  the  dividends  or  income  thereof,  either 
trustee.  ^  the  person  or  persons  jointly  entitled  vdth  the  infant,  or  in 

him  or  them,  toother  with  any  other  person  or  persons  the  said 

court  may  appomt  (e). 

^^1"^^^^       (c)  Under  the  Trustee  AiOt,  1850,  the  court  had  no  iurisdiotion  to  make  a 
entitiea.  yestmg  order  with  regard  to  stock  held  by  an  infant  sole  trustee  {Cramer 

y.  Cramer,  5  De  G.  &  S.  312).  Under  this  section  where  stock  is  standing 
in  the  name  of  an  infant  who  is  the  sole  beneficial  owner  of  it,  but  subject 
to  a  proTision  in  regard  to  maintenance  or  otherwise  which  is  vested  in 
somebody  else,  the  mf ant  mav  be  declared  a  trustee  and  a  vesting  order 
made  {Oardner  v.  Cowle$,  3  On.  D.  304;  see  Sanders  v.  Homer,  26  Beav. 
476).  So,  also,  where  there  was  no  provision  for  maintenance,  but  only 
an  order  by  a  Scotch  court  for  maintenance  {In  re  Findlay,  32  Oh.  D. 
221 ;  but  see  7&.  p.  041). 

An  infant  was  dedared  a  trustee  of  stock  standing  in  his  own  name,  and 
to  which  he  was  absolutely  entitled  in  order  to  obtain  payment  of  dividends 
to  his  guardian  {Re  Westivood,  6  N.  E.  61) ;  but  tius  was  subeequently  ^^ 
charged  and  an  order  imder  1  Will.  4,  c.  65,  s.  32,  substituted  (6  N.  B. 
316). 

Where  money,  in  which  infants  were  beneficially  interested,  was  by 

mistake  invested  in  their  names  in  consols,  the  couit  upon  a  bill  filed  by 

executors,  who  were  entitled  to  the  control  of  the  money,  declared  the 

infants  trustees  for  the  plaintiffs,  and  directed  a  vesting  order  {Eivee  v. 

Bivesy  1866,  W.  N.  144). 

Infant  jointly      Where  stock  to  which  an  infant  was  beneficially  entitled  was  standing 

entitled  with    in  the  joint  names  of  himself  and  another  person,  it  was  vested  by  an 

other  person,    order  in  that  other  person  (Be  Hanvood,  20  Ch.  D.  636 ;  Be  Bamett,  1889, 

W.  N.  216).    Where  a  fauier  transferred  stock  into  the  joint  names  of 

himself,  his  wife,  and  an  in&nt  diild,  and  the  evidence  showed  that  the 

transfer  was  made  under  a  mistake,  the  court  declared  the  in&mt  a 

trustee  for  the  father  and  made  an  order  under  this  section  {Devoy  v. 

Devoy,  3  Sm.  &  Giff .  403 ;  followed  in  8tOM  v.  Stme,  3  Jur.  N.  S.  708\ 

Where  stock  was  standing  in  the  names  of  three  trustees  and  an  infant, 

and  two  trustees  were  dead,  and  the  third  was  out  of  the  jurisdiction,  the 

court  appointed  a  ^ardian  and  allowed  maintenance,  and  vested  the  right 

to  receive  the  dividends  in  the  guardian  during  the  minority  {Be  Morgan, 

Seton,  4th  ed.  616}. 

For  forms  of  oraers  under  this  section,  see  Seton,  4th  ed.  609,  612. 

On  neglect  to      4.  Where  any  person  shall  neglect  or  refuse  to  transfer  any 

^?flt^f^  stock,  or  to  receive  tiie  dividends  or  income  thereof,  or  to  sue 

eight  days,      lor  or  reoover  any  chose  m  action,  or  any  mterest  m  respect 

order  may       thereof,  for  the  space  of  twenty-eight  days  next  after  an  order 

vesw^ht   ^^  *^®  Court  of  Chancery  for  tlwit  purpose  shall  have  been 

to  transfer       served  npon  him,  it  shall  be  lawful  for  tne  Court  of  Chancery 

in  such  person  to  make  an  order  vesting  all  the  right  of  such  person  to  transfer 

!ha^\^^*   such  stock  or  to  receive  the  dividends  or  income  thereof,  or  to 

sue  for  and  recover  such  chose  m  action,  or  any  mterest  m 

respect  thereof,  in  such  person  or  persons  as  the  said  court  may 

appoint  (d), 

(d)  See  sect.  23  of  the  Trustee  Act,  1860,  and  note,  ante,  p.  611.  An 
order  under  this  or  tiie  following  section  must  not  deal  with  a  larger 
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ral^eot-matter  tium  thA  previoua  aider  whicli  it  proposes  to  enforce  11^  *  ISTiet. 
{Shfnner  ▼.  Fdichet,  9  W.  R.  191).  A  petition  for  a  preliminary  order  e.  W,  ■.  4. 
under  this  section  need  not  be  served  upon  the  trustee  {Be  Mount,  24 
L.  T.  290).  An  order  under  tibis  section  nias  been  made  upon  motion  {Be 
Holbrodk,  8  W.  B.  3).  Applications  under  this  section,  in  all  cases  where 
an  order  has  been  made  for  a  tnuosfer  of  stock,  should  be  in  chambers  (B. 
8.  0.  Ord.  6d,  r.  2  (8)). 

As  to  service  of  an  order  under  this  section,  see  Colea  y.  Benbow  (1873, 
W.  N.  60). 

For  forms  of  orders  under  this  section,  see  Seton,  4th  ed.  513. 

5.  When  any  stook  shall  be  standing  in  the  sole  name  of  a  On  like 
deceased  person,  and  his  personal  representative  shall  refuse  or  iiegrloct  by 
neglect  to  transfer  such  stook  or  receive  the  dividends  or  income  Smmur  order 
thereof  for  the  space  of  twenty-eight  days  next  after  an  order  of  may  be  made. 
the  Oonrt  of  Chancery  for  that  purpose  shall  have  been  served 
upon  him,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  in  any  person  or  persons  whom 
the  said  court  may  appoint  {e). 


K 


e)  See  sect.  25  of  the  Trustee  Act,  1850,  ante,  p.  512. 

~^or  form  of  order  under  this  section,  see  Seton,  4th  ed.  511. 


6.  When  any  order,  being  or  purporting  to  be  under  this  act,  Bank  of 

or  under  the  Trustee  Act,  1850,  shall  be  made  by  the  Lord  ^^^^^ 
Chancellor,  intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  oomp^^th 
vesting  the  right  to  any  stock,  or  vesting  the  right  to  transfer  «uoh  o^ers. 
any  stock,  or  vesting  the  right  to  call  for  the  transfer  of  any 
stock,  in  any  person  or  persons,  in  every  such  case  the  legal 
right  to  transfer  such  stock  shall  vest  accordingly;  and  the 
person  or  persons  so  appointed  shall  be  authorized  and  em- 
powered to  execute  all  deeds  and  powers  of  attorney,  and  to 
perform  aU  acts  relating  to  the  transfer  of  such  stock  into  his  or 
their  own  name  or  names,  or  otherwise,  to  the  extent  and  in 
conformity  with  the  terms  of  the  order ;  and  the  Bank  of  Eng- 
land, and  all  companies  and  associations  whatever  and  all 
persons,  shall  be  eqiudly  bound  and  compellable  to  comply  with 
tibie  requisitions  of  such  {>er8on  or  persons  so  appointed  as  afore- 
said, to  the  extent  and  in  oonformiiy  with  tne  terms  of  such 
order,  as  the  said  Bank  of  England,  or  such  companies,  associa- 
tions, or  persons  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  the  person  in  whose  place  such 
appointment  shall  have  been  made  (/). 

(/)  This  section,  so  far  as  relates  to  the  jurisdiction  in  lunacy,  has  been 
repealed  as  to  England  by  53  Yict.  c.  5,  s.  942 ;  see  sect.  145  of  that  act. 
This  provision  appears  to  have  been  introduced  in  consequence  of  Be  Sm/ifth 
(4  De  Q*.  &  S.  499).  'J^  bank  are  bound  under  this  section  to  comply  with 
a  vesting  order  in  proper  form,  but  are  entitled  to  require  that  the  order 
shall  show  that  the  statutory  requirements  haye  been  satisfied  (Be  Tweedy. 
28  Gh.  Div.  529). 

7.  Every  order  made  or  to  be  made,  being  or  purporting  to  indenmity  to 
be  made  under  this  or  the  Trustee  Act,  1860,  W  the  Lord  ^"^  "".^ 

7  J     w        ^  -^        compaDies  so 

Obe]nng. 
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^0  *5  *JV*'  ^*^^^^r>  intrusted  as  aforesaid,  or  by  the  Court  of  Chancy, 
— I — 1  '  '  ,  and  duly  passed  and  entered,  shall  be  a  eomplete  indemnity  to 
the  Bamc  of  England,  and  all  oompanies  and  associations  what- 
soever, and  all  persons,  for  any  act  done  pursuant  thereto ;  and 
it  shdl  not  be  neoessary  for  the  Bank  of  England,  or  such 
company  or  association,  or  person,  to  inauire  concerning  the 
propriety  of  such  order,  or  whether  the  Lord  CSianoellor,  in- 
trusted as  aforesaid,  or  the  Court  of  Chcmcery,  had  jurisdiction 
to  make  the  same  {g). 

(g)  This  Bection,  so  far  as  relates  to  the  juiisdiotion  in  lunacy,  has  been 
repealed  as  to  England  hj  53  Yict.  o.  5,  s.  342.  See  sect.  333  of  that  wi, 
which  contains  a  similar  mdemnity. 

Power  to  8.  When  any  person  is  or  shall  be  jointly  or  solely  seised  or 

to^e^    possessed  of  any  lands  or  entitled  to  any  stock  upon  any  trust, 

Ilea  of  per-      and  Buch  person  has  been  or  shall  be  convicted  of  felony,  it 

BOOB  convicted  ghall  be  lawful  for  the  Court  of  Chancery,  upon  proof  of  such 

of  felonj.        conviction,  to  appoint  any  person  to  be  a  trustee  m  the  place  of 

such  convict,  and  to  make  an  order  for  vesting  such  lands,  or 

the  right  to  transfer  such  stock,  and  to  receive  the  dividends  or 

income  thereof,  in  such  person  to  be  so  appointed  trustee ;  and 

such  order  shall  have  the  same  effect  as  to  lands  as  if  the  oon- 

vict  trustee  had  been  £ree  from  any  disability,  and  had  duly 

executed  a  conveyance  or  assignment  of  his  estate  and  interest 

in  the  same  (A). 

(A)  The  court  cannot  make  a  vesting  order  under  this  section  exoept  in 
cases  where  it  appoints  a  new  trustee  {Be  Htdme,  67  L.  T.  13).  So  -vmere 
one  of  two  trustees  of  lands,  partly  within  and  partly  without  the  iuiis- 
diction  of  the  palatine  coi^,  was  convicted  oi  felony,  and  the  palatine 
court  appointed  a  new  trustee  and  vested  the  land  within  its  jurisdiction, 
the  High  Court  could  not  vest  the  other  land  under  this  section,  but  an 
order  was  made  under  sect.  10  of  the  Act  of  1850  (/&.)  See  Trustee  Act, 
1850,  s.  46  {ante,  p.  527),  as  to  the  escheat  of  trust  property ;  and  Trustee 
Act,  1850,  8.  32  {ante,  p.  517),  as  to  the  appointment  of  new  trustees. 

Power  to  the  9.  In  all  cases  where  it  shall  be  expedient  to  appoint  a  new 
court  to  trustee,  and  it  shall  be  found  inexpedient,  difficult  or  imprao- 

^^^  where  ticable  so  to  do  without  the  assistance  of  the  Court  of  Ghanoery, 
there  is  no  it  shall  be  lawful  for  the  said  court  to  make  an  order  appointing 
^^^  a  new  trustee  or  new  trustees  whether  there  be  any  existing 

trustee  or  not  at  the  time  of  making  such  order  («). 

{%)  See  the  note  to  Trustee  Act,  1850,  s.  32,  ante,  p.  519. 

Ghanoellor  10.  In  every  case  in  which  the  Lord  Chancellor,  intrusted  as 

may  make  aforesaid,  has  jurisdiction  under  this  act,  or  the  Trustee  Act, 

apiSntment  1850,  to  order  a  conveyance  or  transfer  of  land  or  stock,  or  ta 

of  tmstees,  make  a  vesting  order,  it  shall  be  lawful  for  him  also  to  make 

^^outit  j^j^  order  appointing  a  new  trustee  or  new  trustees,  in  like 

saiy^^btt'  manner  as  the  Court  of  Chancery  may  do  in  like  cases,  without 

should  be  its  being  necessary  that  the  order  should  be  made  in  Chandery 

made  in 
Chancery,  &c. 


Tie  Trustee  Act  Extenmn.  63T 

as  well  as  in  Itmaoy,  or  be  passed  and  entered  by  the  registrar  '^^  \^^^^' 
of  the  Oottrt  of  Chincery  {]).  — — — — 1 

(y )  This  section  hfA  beea  repealed  as  to  Ebgland  by  53  Yiot.  c.  5,  s.  342. 
See  now  sect.  141  of  that  act  ( postt  p.  540).  Wnere  a  petition  was  presented 
tinder  tibe  Trustee  Acts,  1850  and  1852,  for  the  appointment  of  new  trustees 
in  the  place  of  tmstees,  some  of  whom  were  deaa  and  the  sorviyor  aperson 
of  unsound  mind,  the  petition  might  be  entitled  in  lunacy  only  {Re  Oweriy  4 
Ch.  782 ;  Be  Oreen,  10  Ch.  272 ;  Be  BoUs  Hoare,  1888,  W.  N.  94).  In  some 
cases  appointments  haye  been  made  in  lunacy,  but  the  petition  was  entitled 
in  Chancery  for  the  purpose  of  a  yesting  order  {Be  Lamotte,  4  Oh.  Diy, 
825 ;  Be  Bmffih,  55  L.  T.  37 ;  Be  Druce,  46  L.  T.  669). 

11.  All  the  jurisdiction  conferred  by  this  act  on  the  Lord  As  to  powers 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  -with  ^iJ^J^^Uj 
the  oare  of  the  persons  and  estates  of  lunatics,  shaU  and  may  be  the  care  of 
had,  exeroised  and  performed  by  the  person  or  persons  for  the  lunatics, 
time  being  intrusted  as  aforesaid  {k). 

(k)  This  section  has  been  repealed  as  to  England  by  53  Yict.  c.  5, 
8.  342.  See  now  sect.  108  (1)  of  that  act,  and  the  note  to  the  Trustee  Act, 
1850,  s.  3  [atUe,  p.  500). 

12.  This  act  shall  be  read  and  eonstrued  according  to  the  Act  to  be 
definitions  and  interpretations  contained  in  the  second  section  of  J|^f^?i?f  " 
the  Trustee  Act,  1850  (/),  and  the  provisions  of  the  said  last-  ^eAct,  i860* 
mentioned  act  (except  so  far  as  the  same  are  altered  by  or 
inconsistent  with  this  act)  shall  extend  and  apply  to  the  cases 
provided  for  by  this  act,  in  the  same  way  as  if  this  act  had  been 
mcorporated  with  and  had  formed  part  of  the  said  Trustee  Act, 

1860. 

(Q  See  ante,  pp.  496--499. 

<    18.  Every  order  to  be  made  under  the  Trustee  Act,  1850,  or  All  orders 
this  act,  which  shall  have  the  effect  of  a  conveyance  or  assign-  ^^'^^^  under 
ment  of  any  lands,  or  a  transfer  of  any  such  stock  as  can  only  ^^J^,'^' 
be  transferred  by  stamped  deed,  shall  be  chargeable  with  the  act,  to  be 
like  amount  of  stamp  duty  as  it  would  have  been  chargeable  chargeable 
with  if  it  had  been  a  deed  executed  by  the  person  or  persons  Smpdntyw 
seised  or  possessed  of  such  lands,  or  entitled  to  such  stock ;  and  deedsof  oon- 
eveiy  such  order  shall  be  duly  stamped  for  denoting  the  payment  ▼eyanoe. 
of  the  said  duty  (m). 

{m\  For  the  present  regulations  as  to  stamps  on  orders  under  the 
Trustee  Acts,  see  Stamp  Act,  1891,  ss.  54,  62,  and  first  schedule  to  the 
act.    Compare  Begistrars  Notice,  1871,  W.  N.  Part  2,  p.  112. 


*88  Tke  Lmaey  Aet,  1890. 


THE  LUNACY  ACT,  1890. 
53  VicrroBu;,  cap.  5,  ss.  110,  129,  135—143,  341, 


ss^nete. 5»       110.  The  powers  and  authorities  giyen  by  this  aot.to  thq 
'•  ^^^'       judge  in  lunacy  shall  extend  to  property  within  any  British 

Powers  to  ex-  possession. 

tcndtoBrituh      129.  Where  under  this  act  the  committee  of  the  estate  under 
poflseaaionB.      order  of  the  judge  exercises,  in  the  name  and  on  behalf  of  the 
Appointeieiit   lunatic,  a  power  of  appointinxr  new  trustees  vested  in  the  lunatic 
under  power    ^^  person  or  persons  who  shall  after  and  in  consequence  of  the 
to  haye  effeot  exercise  of  the  power  be  the  trustee  or  trustees  shall  have  all 
^  *te^"^*"      ^^^  same  rights  and  powers  as  he  or  they  would  have  had  if 
mffh  Court,    ^^  Order  htd  been  made  by  the  High  Court ;  and  tiie  judge 
and  like  orders  may,  in  any  such  case  where  it  seems  to  birn  to  be  for  the 
™*y  der"*^   lunatic's  benefit  and  also  expedient,  make  any  order  respecting 
Trustee  Act,    ^^  property  subject  to  the  trust,  which  might  have  been  made 
I860.         '    in  the  same  case  under  the  Trustee  Act,  1850,  or  any  act  amend- 
ing the  same,  on  the  appointment  thereimder  of  a  new  trustee 
or  new  trustees. 
Power  to  Test      136. — (1.)  When  a  lunatic  is  solely  or  jointiy  seised  or  pos- 
\^^  *" «"'  ^^^'^^  ^^  *°^y  ^*^^^  upon  trust  or  bv  way  of  mortgage  the  Judge 
gent  ^it  olf   ^  Lunacy  may  by  order  vest  such  land  in  such  person  or  persons 
funatio  trustee  for  such  estate,  and  in  such  manner,  as  he  directs, 
or  mortgagee.      ^2.)  When  a  lunatic  is  solely  or  jointiy  entitied  to  a  contin- 
ent right  in  any  land  upon  trust  or  by  way  of  mortgage,  the 
judge  may  by  order  release  such  hereditaments  from  the  oon- 
tineent  right,  and  dispose  of  the  same  to  such  person  or  pexaons 
as  uie  judge  directs. 

(3.)  An  order  under  sub-sections  (1)  and  (2)  shall  have  the 
same  effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and 
had  executed  a  deed  conveying  the  lands  for  the  estate  named 
in  the  order,  or  releasing  or  disposing  of  the  contingent  right. 

(4.)  In  all  cases  where  an  order  can  be  made  imd^  this  section 
the  judge  may,  if  it  is  more  convenient,  appoint  a  penson  to  con- 
vey the  land  or  release  the  contingent  right,  and  a  conveyance 
or  release  by  such  person  in  conformity  witn  the  order  shall  have 
the  same  effect  as  an  order  imder  sub-sections  (1)  and  (2). 

(5.)  Where  an  order  under  this  section  vesting  any  copyhold, 
land  in  any  person  or  persons  is  made  with  the  consent  of  the 
lord  or  lady  of  the  manor,  such  land  shall  vest  accordingly 
without  surrender  or  admittance. 

(6.)  Where  an  order  is  made  appointing  any  person  or  per- 
sons to  convey  any  copyhold  land,  such  person  or  persons  snail 
execute  and  do  all  assurances  and  things  for  completing  the  as- 
surance of  the  lands ;  and  the  lord  or  lady  of  the  manor  shall, 
subject  to  the  customs  of  the  manor  and  the  usual  payments,  be 
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boxuid  to  make  admittaaioe  to  the  land,  and  to  do  all  other  acts  ^  ^^^'  *♦ 
for  oompleting  the  as&niranoe  thereof,  as  if  the  persons  in  whose       *' 
place  an  appointment  is  made  were  free  from  disability  and  had 
executed  and  done  sach  assurances  and  things  {a), 

(a)  Where  one  of  four  trustees  became  a  lunatic,  the  trust  property  was 
under  this  sect,  sub-s.  (1)  vested  in  the  other  three  trustees  {Re  Leon,  1892, 
1  Ch.  348).  When  a  person  who  had  contracted  to  sell  leaseholds  went 
abroad  and  was  found  lunatic  there,  an  order  was  made  under  this  section 
Testing  the  land  in  the  purchaser,  the  order,  however,  not  to  be  dated 
until  after  payment  of  the  purchase-monev  {Re  Pagani,  1892,  1  Ch.  236). 

See  sects.  3,  4,  20  and  28  of  the  Trustee  Act,  1850,  and  the  notes  thereto, 
ante,  pp.  500,  509,  514. 

136. — (1.)  Where  a  lunatic  is  solely  entitled  to  any  stock  or  Power  to  vest 
chose  in  suction  upon  trust  or  by  way  of  mortgage,  the  judge  in  right  to 

1  "ij  _j.»  ^  ^  i.u*  ^"Li.  transfer  stooK 

lunacy  may  by  order  vest  m  any  person  or  persons  the  right  ^^  ^^^  i^ 
to  transfer  or  call  for  a  transfer  of  the  stock,  or  to  receive  the  chcMse  in 
dividends  thereof,  or  to  sue  for  the  chose  in  action.  action. 

(2.)  In  the  case  of  any  person  or  persons  jointly  entitled  with 
a  lunatic  to  any  stock  or  chose  in  action  upon  trust  or  by  way 
of  mortgage,  the  judge  may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  the  stock,  or  to  receive  the  divi- 
dends thereof,  or  to  sue  for  the  chose  in  action  either  in  such 
person  or  persons  alone  or  jointly  with  any  other  person  or  persons. 

(3.)  When  any  stock  is  standing  in  the  name  of  a  deceased 
person,  whose  personal  representative  is  a  lunatic,  or  when  a 
chose  in  action  is  vested  in  a  lunatic  as  the  personal  representa- 
tive  of  a  deceased  person,  the  judge  may  make  an  order  vesting 
the  right  to  transfer  or  call  for  a  transfer  of  the  stock,  or  to 
receive  the  dividends  thereof,  or  to  sue  for  the  chose  in  action 
in  any  person  or  persons  he  may  appoint. 

(4.)  In  all  cases  where  an  order  can  be  made  imder  this 
section,  the  judge  may,  if  it  is  more  convenient,  appoint  some 
proper  person  to  make  or  join  in  making  the  transfer. 

(5.)  The  person  or  persons  in  whom  the  right  to  transfer  or 
call  for  a  transfer  of  any  stock  is  vested,  may  execute  and  do  all 
powers  of  attorney,  assurances,  and  things  to  complete  the 
transfer  to  himself  or  themselves  or  any  other  person  or  persons 
according  to  the  order,  and  the  Bank  and  all  other  companies 
and  their  officers  and  all  other  persons  shall  be  bound  to  obey 
every  order  under  this  section  according  to  its  tenor. 

(6.)  After  notice  in  writing  of  an  order  under  this  section,  it 
shall  not  be  lawful  for  the  Bank  or  any  other  company  to  trans- 
fer  any  stock  to  which  the  order  relates  or  to  pay  any  dividends 
thereon  except  in  accordance  with  the  order  (b). 

(5)  See  sects.  5,  6,  20,  26,  27,  and  31  of  the  Trustee  Act,  1850,  and 
sect.  6  of  the  Trustee  Act,  1852,  and  the  notes  thereto  {ante). 

137.  Where  a  person  is  appointed  to  make  or  join  in  making  Person  to  be 
a  transfer  of  stock,  such  person  shall  be  some  proper  officer  of  appointed  to 
the  Bank,  or  the  company  or  society  whose  stock  is  to  be  *'*°*^^' 
transferred. 
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138.  The  powers  conferred  by  this  act  as  to  vesting  orden 
may  be  exeroised  for  vesting  any  land,  stock,  or  chose  in  action 
in  the  trustee  or  trastees  of  any  charity  or  society  over  which 
the  High  Court  would  have  jurisdiction  upon  suit  duly  instituted, 
whether  the  appointment  of  such  trustee  or  trustees  was  made 
by  instrument  under  a  power  or  by  the  High  Court  under  its 
general  or  statutory  jurisdiction  {c). 

(c)  See  sect.  45  of  the  Trustee  Act,  1850,  and  note  thereto,  arUe^  p.  527. 

139.  The  judge  in  limacy  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to  any 
stock  or  chose  in  action  vested  imder  the  provisions  of  this  act 
is  to  be  exercised. 

140.  The  fact  that  an  order  for  conveying  any  land  or  releas- 
ing any  contingent  right  has  been  founded  upon  an  allegation 
of  the  personal  incapacity  of  a  trustee  or  mortgagee  shall  be 
conclusive  evidence  of  the  fact  alleged  in  any  court  upon  any 
question  as  to  the  validity  of  the  order,  but  this  section  snail  not 
prevent  a  judge  of  the  Hi^h  Court  from  directing  a  re-oonvey« 
anoe  of  any  lands  or  contingent  right  dealt  with  by  the  order, 
or  from  directing  any  party  to  any  proceeding  concerning  such 
land  or  right  to  pay  any  costs  occasioned  by  me  order  when  the 
same  appears  to  nave  been  improperly  obtained. 

141.  in  every  case  in  which  the  judge  in  lunacy  has  jurisdic- 
tion to  order  a  convevance  or  transfer  of  land  or  stock,  or  to 
make  a  vesting  order,  he  may  also  make  an  order  appointing  a 
new  trustee  or  new  trustees  (d). 

{d)  As  to  the  consent  of  the  new  trustee  to  act,  see  r.  92  and  Form  12, 
post^  pp.  542,  543. 

142.  The  judge  in  lunacy  mav  order  the  costs  of  and  incident 
to  obtaining  an  order  under  tne  provisions  of  this  act  as  to 
vesting  orders  and  canning  the  same  into  effect  to  be  paid  out 
of  the  land  or  personal  estate  or  the  income  thereof  in  respect 
of  which  the  order  is  made,  or  in  such  manner  as  the  judge  may 
think  fit  (e). 

(e)  See  rules  under  this  act,  No.  110  {post,  p.  542),  and  the  note  to 
sect.  51  of  the  Trustee  Act,  1850,  ante^  p.  529. 

143.  The  provisions  of  this  act  as  to  vesting  orders  shall  not 
affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic 
trustee  or  mortgagee  who  is  an  infant  (/). 

(/)  See  sects.  7  and  8  of  the  Trustee  Act,  1850  [arde,  pp.  503, 504),  and 
Bd  Arrowmith  (6  W.  B.  642). 

341.  In  this  act,  if  not  inconsistent  with  the  context — 

"  The  Bank  "  means  the  Governor  and  Company  of  the  Bank 

of  England : 
'^  Contingent  right,"  as  applied  to  lands,  includes  a  contingent 
and  executory  interest,  a  possibiliiy  coupled  with  an  inte- 
rest, whether  the  object  of  the  gift  or  limitation  of  such 
interest  or  possibility  be  or  be  not  ascertained,  also  a  right 


The  Rules  in  Lunacy^  1892.  541 

of  entry,  whether  immediate  or  future,  and  whether  vested  *•  ^^•^  *' 
or  contingent :  *' I 

*^  GoDYej  "  and  ^*  conyejanoe  "  inolude  the  perf oimanoe  of  all 
formalities  required  to  the  validity  of  oonvevanoes  by 
married  women  and  tenants  in  tail  under  the  ^^  Aot  for  the  3  ft  4  Will.  4, 
abolition  of  fines  and  reooveries,  and  for  the  substitution  of  <>-  74. 
more  sunple  modes  of  assurance/'  and  also  surrenders  and 
other  acts  which  a  tenant  of  copyhold  lands  can  perform 
preparatory  to  or  in  aid  of  a  complete  assurance  of  such 
copyhold  lands : 

*^  Dividends  "  includes  interest  and  other  annual  produce : 

'^  Land ''  includes  an  undivided  share  of  land : 

'^  Lunatic  "  means  an  idiot  or  person  of  unsound  mind : 

'^Mortgage"  includes  every  estate,  interest,  or  property  in 
real  or  personal  estate,  which  is  a  security  for  money  or 
money's  worth : 

'^  Stock  "  includes  any  fund,  annuity,  or  security  transferable 
in  books  kept  by  any  company  or  society,  or  by  instrument 
of  transfer  alone,  or  by  instrument  of  tiwsfer,  accompanied 
by  other  formalities,  and  any  share  or  interest  therein,  and 
also  shares  in  ships  registered  under  the  Merchant  Shipping  17  &  is  viot. 
Act,  1854:  0.104. 

^*  Traiisfer  "  includes  assignment,  payment,  and  other  disposi- 
tion, and  the  execution,  and  performance,  of  every  assur- 
ance and  act  to  complete  a  transfer : 

"Trust"  and  "trustee"  include  implied  and  constructive 
trusts,  and  cases  where  the  trustee  has  some  beneficial 
interest,  and  also  the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person,  but  not  the  duties 
incident  to  an  estate  conveyed  by  way  of  mortgage  (g). 

(^)  As  to  constructive  trustees,  see  note  {h),  ante,  p.  499. 
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^  After  Bnle  Id,  which  proTides  for  applications  for  an  order  for  an  inqui- 
sition by  petition,  the  subsequent  rules  are  as  follows : — 

17.  Applications  for  a  traverse  and  for  a  supersedeas,  and 
applications  under  that  portion  of  the  Lunacy  Act,  1890,  which 
relates  to  "  vesting  orders  "  shall  also  be  made  by  petition. 

19.  All  other  applications  under  the  Lunacy  Acts,  1890  and 
1891,  or  under  those  acts  and  also  in  the  Chancery  Division, 
shall,  unless  the  judge  or  masters  shall  in  any  particular  case 
otherwise  direct,  be  made  by  summons  at  chambers  before  the 
masters. 

20.  In  all  cases  in  which  the  judge  has,  under  the  Lands 
Clauses  Acts,  the  Settled  Estates  Act,  1877,  the  Settled  Land 


ites. 
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^^'wM?"^'  Acts,  X882  to  1890,  or  any  other  enaotmenty  juriadidiQn  to 

•        make  an  order  upon  petition  affecting  the  property  of  a  lunatio, 

the  application  for  tiie  order  shall,  nnleaB  the  judge  or  maeter 
in  any  particular  case  otherwise  directs,  be  made  by  summons  at 
chambers  before  the  masters. 

21.  If  in  any  case  in  which  the  application  is  not  by  these 
rules  or  by  the  judge  or  masters  directed  to  be  made  by  petition, 
a  petition  is  presented  without  the  direction  of  the  judge  or 
masters,  no  further  costs  shall  be  allowed  than  would  be  allowed 
upon  a  summons. 

23.  All  matters  which  require  to  be  brought  before  the  judge, 
shall  be  brought  before  him  out  of  court.  The  judge  may  mi^e 
an  order  upon  any  summons  or  petition  without  the  attend^ioe 
of  counsel,  solicitors,  or  parties,  or  after  such  attendance,  or  may 
adjourn  the  summons  or  petition  into  court,  or  refer  the  same  to 
the  masters  for  inquiry,  or  further  inquiry,  upon  any  matter. 
Any  matter  may  be  adjourned  from  court  for  consideration  by 
the  judge  out  ot  court. 

24.  xhe  judge  and  masters  respectiyely  may  direct  any  person 
to  be  seryed  with  notice  of  any  application,  and  may  dispense 
with  servioe  on  any  person. 

Vesting  Orders, 

67.  Applications  under  that  portion  of  the  Lunacy  Act^  1890, 
which  relates  to  "  yesting  orders  "  may  be  made — 

(a)  Where  the  application  is  for  the  appointment  of  new 
trustees,  or  relates  to  property  subject  to  a  trust,  by  any 
person  beneficially  interested  in  tiie  property,  whether 
under  disability  or  not,  or  by  any  duly  appointed  trustee 
thereof. 

(b)  Where  the  application  relates  to  any  property  subject  to 
a  mortgage,  by  any  person  benefioiaLly  interested  in  the 
equity  of  redemption  or  in  the  mortgage  money,  whether 
under  disability  or  not. 

58.  The  application  shall  be  intituled  in  the  matter  of  the 
trust  or  mortgage,  and  of  the  particular  lunacy,  and  in  the 
matter  of  the  Lunacy  Act,  1890. 

59.  The  applicant  shall  serye  any  such  aj^plication  ujpon  the 

ferson  or  persons,  who,  according  to  the  practice  of  the  Chancery 
>iyision  of  the  High  Court,  would  be  required  or  entitied  to  lie 
seryed  in  similar  cases. 

Evidence, 

92.  The  consent  of  a  new  trustee  to  act  shall  be  sufficiently 
evidenced  by  a  written  consent  signed  by  him  and  yerified  by  a 

solicitor. 

Costs. 

110.  The  rules  of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force  shall,  subject  to  these  rules,  apply  to  the  costs  of 
proceedings  under  the  Lunacy  Acts,  1890  and  1891,  taken 
after  the  commencement  of  these  rules  in  any  matter. 
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FOSMS  in  Schedule  to  Bules  to  be  used  "  with  such  pariationa  Lunacy  BiUei, 

08  the  circumstances  require.^'    R.  9.  '. 


FOEM  1. 

Title  op  PEOOEKDiiras.  "^ 

(a)  ApplicabUm  <u  to  Alleged  Lunatic. 

InLtinaojr. 

In  the  matter  of  A.  B.,  a  person  alleged  to  be  of  unsound  mind. 

(b)  Application  as  to  Lunatic  ao  found  hy  Inquisition, 
In  Jjmxaxsy, 

In  the  matter  of  A.  B.,  a  person  of  nnsonnd  mind. 

(c)  Application  as  to  Lunatic  not  eo  found  by  Inquisition, 

InLnoaqv. 

In  the  matter  of  A.  B.,  a  person  of  unsound  mind  not  so  found 

by  inquisition. 

(d)  Application  in  Lunacy  and  in  the  Chancery  Division, 
In  Lunacy 

and 
In  the  High  Court  of  Justice, 
Chancery  Division. 

In  we  matter  of  A.  B.,  a  person  of  unsound  mind  [or  as  the  case 
may  he"], 

(f)  Application  for  Vesting  Orders. 
In  Lunacy. 

In  the  matter  of  the  trusts  of  an  indenture  dated  ,  and 

made  between 

and 
In  the  matter  of  A.  B.,  a  person  of  unsound  mind  [or  as  the  ease 
maybe'], 

and 
In  the  matter  of  the  Lunacy  Acts,  1890  and  1891. 


POEM  12, 

Consent  to  Act. 

I,  A.  B.,  ,  of  ,  hereby  consent  to  act  as  trustee  of  the 

[describe  the  instrument]. 
Dated  the  day  of  .  (Signed)       A.  B. 

^  I,  C.  D.,  of  ,  solicitor,  hereby  certify  that  the  above-'written 

Bi^iatuie  is  the  signatuze  of  A.  B.,  the  person  mentidned  in  the  aboye- 
written  consent. 
Dated  the  day  of  .  (Signed)       CD. 


FOEM  13. 

SiTHHONS  BBFOBE  THE  MaSTEES. 

(For  Title,  see  Form  1.) 

Let  all  parties  oonoemed  attend  the  Master  in  Lunacy  in  Chambers 
[or,  in  the  ease  of  a  person  through  mental  infirmity  arising  from  disease  or 
age  incapable  of  mcmaging  his  affairs,  the  Master  in  Chambers  at  Boom 
No.  ],  at  the  Boyal  Courts  of  Justice,  London,  on  day,  the 

day  01  ,  at  o'clock  in  the  noon,  on  the  heanng  of 

an  application  on  the  port  of  [here  state  on  whose  behalf  tJ^e  applioation  is 
made  and  its  objed]. 

Dated  the  day  of  ,  18    • 

This  summons  was  taken  out  by  ,  of  ,  solicitor  for  • 

T6  • 
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LA.W  OF  PROPERTY  AND  TRUSTEES  RELIEF 

AMENDMENT. 

22  &  23  Victories,  cap.  35. 

An  Actio  Jurther  amend  the  Law  of  Property  and  to  relieve 
Trustees.  [13th  August,  1859.] 


89  4  88Yiet. 
e.  85, 1. 1. 


Hflstriotioii 
on  effect  of 
Ucence  to 
alien. 


Covenants 

andoondi- 

tionsnotto 

assignor 

underlet 

•without 

licence. 


Be  it  enacted  as  follows : 

Leases. 

1.  Where  any  lioenoe  to  do  any  act  whioh  -without  sudi 
lioenoe  would  create  a  forfeiture,  or  give  a  right  to  re-enter 
under  a  condition  or  power  reserved  in  any  lease  heretofore 
granted  or  to  be  hereafter  granted,  shall  at  any  time  after  the 
passing  of  this  act  be  given  to  any  lessee  or  his  assigns,  every 
such  licence  shaU,  unless  otherwise  expressed,  extend  only  to  the 
pemussion  actually  given,  or  to  any  specific  breach  of  any  pro- 
viso or  covenant  made  or  to  be  made,  or  to  the  actual  assign- 
ment, imderlease,  or  other  matter  thereby  specifically  authorized 
to  be  done,  but  not  so  as  to  prevent  any  proceeding  for  any  sub- 
sequent breach  (unless  otherwise  spedfied  in  such  licence),  and 
all  rights  under  covenants  and  powers  of  forfeiture  and  re-entry 
in  the  lease  contained  shall  remain  in  full  force  and  virtue,  and 
shall  be  available  as  against  any  subsequent  breach  of  covenant 
or  condition,  assignment,  imderiease,  or  other  matter  not  speci- 
fically authorized  or  made  dispunishable  by  such  licence,  in  the 
same  manner  as  if  no  such  hcence  had  been  ^ven ;  and  the 
condition  or  right  of  re-entiy  shall  be  and  remam  in  all  reiroeots 
as  if  such  licence  had  not  been  given,  except  in  respect  of  \hQ 
particular  matter  authorized  to  be  done  (a). 

(a)  Before  this  act,  when,  under  a  condition  restraining  assignment 
-without  licence,  a  licence  had  been  once  given,  the  condition  was  deter- 
mined [Dumper^ B  case,  4  Co.  119  b) ;  and  the  law  was  the  same  with 
respect  to  a  covenant  to  the  like  effect,  although  there  seems  to  be 
no  reason  why  such  a  covenant  or  condition  snould  not  be  held  to 
run  with  the  land,  and  be  binding  on  such  persons  as  might  become 
asmgns  with  the  consent  of  the  landlord  (See  Weaiherall  y.  Cheering, 
12  Yes.  511 ;  3  Beal  Prop.  Bep.  49).  As  to  covenants  and  conditions  not 
to  assign  or  imderlet  without  licence,  see  further  WoodfaU,  Landlord  and 
Tenant,  676,  14th  ed. ;  Varlev  v.  Cojfpard,  L.  E.  7  0.  P.  605).  Such: 
covenants  run  with  the  land  where  assigns  are  named  ( Williama  y.  Earle^ 
L.  E.  3  Q.  B.  739.    See  West  v.  Dohb,  L.  E.  5  Q.  B.  460). 

@o  in  the  case  of  a  lease  to  several  lessees,  upon  condition  that  they  or 
any  of  them  should  not  assign  without  the  lessor's  Hcence,  an  alienation 


Leases.  ^46 

• 

-with  licence  by  one  of  the  lessees  determined  the  condition  as  to  all.  And  82  ft  23  Viot. 

a  condition  not  to  alien  the  luid  or  any  part  thereof  without  licence  was     o.  85,  ■.  1. 

determined  as  to  the  whole  by  the  lessor's  licence  to  alien  part  only  r         ; 

{Dumjxyr'a  case,  4  Co.  119  b).    The  doctrine  of  Dumpor's  case  was  disap-  -^««»P«'* '  <^^' 

proved  by  distinguiBhed  judges,  but  noTer  oyerruled  {Brummell  y.  Mac- 

pJiersan,  14  Yes.  175 ;  see  Dyer,  152,  pi.  7 ;  see  further  the  note  to  Dumpor^s 

case,  1  Smith,  L.  C. ;  1  Wms.  Sauna.  445  et  seq,  (ed.  1871]  ;  Saunders  y. 

Merryvjeather,  13  W.  B.  814).    It  does  not  appear  to  haye  oeen  expressly 

decided  that  this  doctrine  applied  to  any  other  coyenant  or  condition  than 

that  against  alienation ;  but  it  would  seem  to  haye  been  e<][ually  applicable 

on  principle  to  aU  coyenants  and  conditions  by  which  the  licence  or  consent 

of  the  lessor  was  made  requisite  for  doing  any  particular  act  (See  3  Beal 

Prop.  Bep.  50 ;  and  Lord  Eldon^s  remark  in  Mather  y.  The  Foundling 

Hospital,  1  Yes.  &  £.  191).    The  doctrine  had  been  restricted  from  applying 

to  licences  granted  to  tenants  of  crown  lands  by  8  &  9  Yict.  c.  99,  s.  6', 

The  rule  laid  down  in  Dumpor*s  case,  so  far  as  relates  to  conditions 
contained  in  leases,  has  been  done  away  with  by  sedB.  1  and  2  of  this  Act. 

As  to  waiyer,  see  23. &  24  Yict.  c.  38,  s.  6,  post,  p.  556. 

2.  Where  in  any  lease  heretofore  granted  or  to  be  hereafter  Bestrlcted 
granted  there  is  or  shall  be  a  power  or  condition  of  re-entry  on  ^J^^**  ^^ 
assigning  or  underletting  or  doing  any  other  speoified  aot  with-  S^o^. 
out  licence,  and  a  licence  at  any  time  after  the  passing  of  this 
act  shall  be  given  to  one  of  several  lessees  or  co-owners  to  assign 
or  underlet  his  share  or  interest,  or  to  do  any  other  act  pro- 
hibited to  be  done  without  licence,  or  shall  be  given  to  any 
lessee  or  owner,  or  any  one  of  several  lessees  or  owners,  to 
assign  or  underlet  part  only  of  the  property,  or  to  do  any  other 
such  aot  as  aforesaid  in  respect  of  part  only  of  such  property, 
such  licence  shall  not  operate  to  desbroy  or  extinguish  the  right 
of  re-entry  in  case  of  any  breach  of  tiie  covenant  or  condition 
by  the  co-lessee  or  co-lessees,  or  owner  or  owners  of  the  other 
shares  or  interests  in  the  property,  or  by  the  lessee  or  owner  of 
the  rest  of  the  property  (as  the  case  ma^y  be)  over  or  in  respect 
of  such  shares  or  interests  or  remaining  property,  but  such 
right  of  re-entry  shall  remain  in  fuU  force  over  or  in  respect  of 
the  shares  or  interests  or  property  not  the  subject  of  such  licence  {b) . 

(5)  See  the  note  to  sect.  1,  ante» 

8.  Where  the  reversion  upon  a  lease  is  severed,  and  the  rent  Apportion- 
or  other  reservation  is  legally  apportioned,  the  assi^ee  of  each  J^^^^^f^j^ 
part  of  the  reversion  shall,  in  respect  of  the  apportioned  rent  or  entry  in  cer 
other  reservation  allotted  or  belonging  to  him,  have  and  be  tain  cases, 
entitied  to  the  benefit  of  all  conditions  or  powers  of  re-entry  for 
non-payment  of  the  original  rent  or  other  reservation,  in  like 
manner  as  if  such  conditions  or  powers  had  been  reserved  to 
him  as  incident  to  his  part  of  the  reversion  in  respect  of  the 
apportioned  rent  or  other  reservation  allotted  or  belonging  to 
him  (c). 

(c)  The  nde  of  law  was,  that  conditions  were  entire  and  could  not  be 
apportioned  by  the  act  of  the  parties  (Oo.  litt.  215  a;  Dumpor^s  case,  4 

Kep.  119  b;  oee  WeatJierall  y.  Geering,  12  Ves.  511  J.    And  accordingly  Apportion- 

be£>re  this  act  it  was  held  that  the  severance  of  the  reversion,  as  by  ment  of 

assignment  of  the  reversion  in  part  of  the  premises,  destroyed  the  whole  oonditions 

condition  of  re-entry  for  non-payment  of  rent  {KnigMs  case,  5  Eep.  55  b).  ®^  re-entry. 

S.  .  N  N 
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Where,  however,  fhe  assigmneiit  was  of  part  (in  time^  of  the  reversion  of 
the  whole  (in  space)  of  the  premisee,  the  assignee  oonld  avail  himself  of  a 
condition  of  re-entry  {Wright  v.  Burrough^y  3  0.  B.  685).  Notwith- 
standing the  destruction  of  the  condition  of  re-entry,  the  lessor,  or  under 
32  Hen.  8,  c.  34  his  assignee,  could  either  sue  on  a  covenant  in  the  lease  to 
pay  rent  (Ti^wam  v.  Pickard,2B,  &  Aid.  106 ;  see  Shepp.  T.  176 ;  whether 
the  action  was  founded  on  privity  of  estate  or  of  oontiuct  only ;  Swansea 
y.  Thom<iSy  10  Q.  B.  D.  48) ;  or  distrain  for  the  rent  {Neal  v.  MdekemUt 

1  M.  &  W.  758 ;  see  Jacob  v.  Kirk,  2  M.  &  Bob.  221). 

This  section  prevents  the  destruction  of  a  condition  of  re-entry  by  the 
severance  of  the  reversion  in  cases  where  the  rent  is  legally  apportioned. 
Upon  the  question  of  apportionment  of  rent  the  foUowing  distinctions 
have  been  laid  down.  Bent  may  be  apportioned  in  the  following  amongst 
other  wavs.  By  law,  as  upon  the  death  intestate  of  an  ovmer  of  free- 
holds and  leaseholds  comprised  in  one  lease.  Or  by  act  of  the  parties,  as 
(1)  upon  a  grant  or  devise  of  the  reversion  in  part  of  the  lana  {West  v. 
LaaceUeSy  Cfro.  Eliz.  851,  but  in  such  cases,  before  payment  can  be 
enforced,  the  apportioned  amount  must  be  fixed,  either  Dy  the  consent  of 
the  lessee  or  by  a  jury,  Bliss  v.  CoUins,  5  B.  &  Aid.  876 ;  Swansea  v. 
ThomaSy  10  Q.  B.  D.  51) ;  or  (2)  upon  grant  or  devise  of  part  of  the  rent 
{Bliss  V.  CoUinSy  6  B.  &  Aid.  882 ;  Ards  v.  Watkin,  Oro.  felia.  687,  651) ; 
or  (3)  upon  a  surrender  to  the  lessor  of  i>art  of  the  land  (Co.  litt.  148) ;  or 
(4)  upon  an  eviction  of  the  lessee  from  part  of  the  land  by  title  paramount 
to  the  lessor  {Neal  v.  Mackenzie^  1  M.  &  W.  747 ;  see  Doe  t.  Meyler,  2 
Maul.  &  S.  276 ;  Stevenson  v.  Lamhard,  2  East,  575 ;  Tomlinson  v.  Day,  2 
Brod.  &  B.  680 ;  Co.  Litt.  148  b).  If,  however,  the  lease  be  bad  as  to  part 
of  the  land  by  act  of  the  lessor,  there  will  be  no  apportionment,  and  no 
rent  will  be  payable  in  respect  of  any  of  the  land  {Neal  v.  Mackenzie,  1  M. 
&W.  747). 

If  part  of  the  land  out  of  which  a  rent-charge  issues  is  evicted  by  a  title 
paramount,  the  rent  will  be  apportioned ;  and  if  a  rent  service  is  charge- 
able on  land  which  descends  to  pcuxseuers,  and  they  make  partition,  and 
one  is  distrained  for  the  whole,  she  may  compel  the  others  to  contribution. 
The  same  doctrine  will  apply  to  co-feo£fees  of  the  land,  or  of  different 
parts  of  the  land  (Co.  Litt.  146,  148,  149 ;  Com.  Dig.  Suspension,  E.  G. ; 

2  Inst.  119 :  Bac.  Abr.  Bent,  M.  1,  2 ;  Averall  v.  Wade,  Lloyd  &  G,  temp. 
Sugd.  252J. 

As  to  tiie  apportionment  of  rent  and  of  covenants,  whether  by  the 
lessor  or  lessee,  and  of  conditions  contained  in  leases  made  after  1st 
January,  1882,  see  Conv.  Act,  1881,  ss.  10,  11  and  12  {post,  pp.  585,  586). 

Statutory  provisions  have  been  made  for  the  apportionment  of  rent  where 
land  is  taken  for  certain  public  purposes  (See  8  &  9  Yict.  c.  18,  s.  119 ; 
12  &  13  Vict.  c.  49;  17  &  18  Vict.  cc.  32,  97,  116). 

As  to  tiie  apportionment  of  rent  service,  see  further,  Woodfall,  L.  &  T. 
416  e^  seq,,  14th  ed.  And  as  to  the  apportionment  of  rent-charges,  see  the 
note  to  23  &  24  Vict.  c.  35,  s.  10,  post, 

[Sects,  4 — 9  inclusive  have  been  repealed  by  the  Conv,  Act^ 
1881.] 

Rent-charges, 

10.  The  release  from  a  rent-oharge  of  part  of  the  heredita- 
ments charged  therewith  shall  not  extinguish  the  whole  rent- 
charge,  but  shall  operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent-oharge  out  of  the  hereditament  released  without 
prejudice,  nevertheless,  to  the  rights  of  all  persons  interested  in 
the  hereditaments  remaining  unreleased,  and  not  concurring  in 
or  confirming  the  release  {e), 

(e)  Before  this  act  a  person  having  a  rent-charge,  by  releasing  his  right 
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in  part  of  the  land  charged,  extingniflhed  the  whole  lent  (18  Yin.  Abr.  ^  tx^^A^* 
604).  On  a  leleaae  sinoe  this  act  of  pwrt  of  the  land  subject  to  a  rent-  o.  80,  ■.  10. 
charge,  without  the  concurrence  of  l^e  persons  interested  in  the  remainder, 
the  remainder  will  be  subject  only  to  a  proportionate  part  of  the  whole 
rent-charge  {Booth  v.  Bmith,  14  Q.  B.  D.  318).  A  person  haying  a  rent- 
charge  may  release  part  of  it  to  the  tenant  of  the  land,  and  reseire  part 
(Co.  liitt.  148  a;  3  Yin.  Abr.  10,  11). 

•  If  a  man,  haying  a  rent-char^  issuing  out  of  lands,  purchases  any  part  Eztmgniah- 
of  them,  the  rent-charge  is  extmct  in  Sie  whole  (Litt  s.  222 ;  Co.  Intt.  ment  of  rent- 
147  b;  1  EoU.  Abr.  234;  see  Gilb.  on  Eents,  152).    Unless  the  grantor,  charges, 
by  his  deed  reciting  such  purchase,  grants  that  he  may  distrain  lor  such 
rent-charge  in  the  residue  of  the  land,  for  this  amounts  to  a  new  grant 
(Co.  litt.  147  b).    A  rent-charge  is  extinguished  by  a  deyise  to  the 
grantee  of  part  of  the  land  out  of  which  the  rent-charge  issues,  notwith- 
standing the  deyise  is  expressly  made  oyer  and  aboye  the  rent-charge 
(Dennd  y.  Pass,  1  Bing.  N.  C.  388),  although  it  is  otherwise  where  i>art  of 
the  lands  out  of  which  the  rent  issues  descends  on  the  grantee  (1  Boll. 
Abr.  236,  pi.  5). 

As  to  the  apportionment  of  a  rent-charge  charged  on  lands  deyised  to  Apportion- 
trusteee,  see  MiUs  y.  Cobb  (L.  E.  2  C.  P.  95).    Two  properties  must  con-  ment  of  rent- 
tribute  to  a  rent-charge  charged  on  both  in  proportion  to  the  actual  charges, 
income  de  anno  in  anntim,  and  not  in  proportion  to  the  capitalized  yalue 
{Lw  y.  Leu,  6  Eq.  174). 

For  conditions  of  sale  apportioning  a  rent-charge,  where  the  property 
charged  is  sold  in  lots,  see  1  Frideaux  Cony.  71, 13th  ed. 


Jttdgments. 

11.  The  release  from  a  judgment  of  part  of  any  hereditaments  Belease  of 
charged  therewith  shall  not  affect  the  validity  of  the  judgment  P"^  o*  l^id 
as  to  the  hereditaments  remaining  unreleased,  or  as  to  any  other  to^wt^^* 
property  not  specifically  released,  without  prejudice,  neveiiheless,  judgment. 
to  the  rights  of  all  persons  interested  in  the  hereditaments  or 
property  remaining  unreleased,  and  not  concurring  in  or  con- 
firming the  release  (/). 

(/)  Under  the  old  law  the  release  from  a  judgment  of  part  of  the  land 
cihcumd  therewith  discharged  the  whole  (See  ffandcock  y.  Handcock,  1  Ir. 
v/n.  Jt«.  4c44). 

"Where  a  tenant  by  elegit  took  a  conveyance  of  part  of  the  lands  ex-  Porohase  by 
tended,  in  satisfaction  of  part  of  his  debt,  his  tenancy  by  elegit  on  the  jad^ment 
rest  was  extinguished  {Hde  y.  Besdey,  17  Beav.  14).  creStor  of 

See  also  as  a  release  from  a  judgment,  Moscrop  y.  Sandeman  (9  Jur.  part  of  land 
N.  S.  1146).  extended. 

AproyiBLon  sbmlar  to  the  aboye  section  was  appHed  to  Ireland  by  11  &  Iriflh  Act. 
12  Tict.  c.  48,  s.  72. 


Patcers. 

13.  A  deed  hereafter  executed  in  the  presence  of  and  attested  Mode  of 
by  two  or  more  witnesses  in  the  manner  in  which  deeds  are  execution 
ordinarily  executed  and  attested  shall,  so  far  as  respects  the      P^^^"- 
execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  by  any  instrument  in  writing 
not  testamentary,  notwithstanding  it  shall  have  been  expressly 
required  that  a  deed  or  instrument  in  writing  made  in  exercise  of 
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S'  ^^▼iot*  saoh  power  should  be  executed  or  attested  with  some  additional 
e.  Stf,  1.  IS.  ^j.  other  form  of  execution  or  attestation  or  solemnity :  provided 
always,  that  this  provision  shall  not  operate  to  defeat  any  direo- 
tion  in  the  instrument  creating  the  power  that  the  consent  of 
any  particular  person  shall  be  necessary  to  a  valid  execution,  or 
that  any  act  shall  be  performed  in  order  to  give  validity  to  any 
appoinlment,  having  no  relation  to  the  mode  of  executinc^  and 
attesting  the  instrument,  and  nothing  herein  contained  shaU  pre- 
vent the  donee  of  a  power  from  executing  it  conformably  to  the 
power  by  writing  or  otherwise  than  by  an  instrument  executed 
and  attested  as  an  ordinary  deed,  and  to  any  such  execution  of 
a  power  this  provision  shall  not  extend  (^). 

{g)  At  common  law  signing  is  not  essential  to  the  validity  of  a  deed, 

though  sealing  is.    And,  accordingly,  the  common  form  of  attestation  to 

a  deed  used  to  be  '*  sealed  and  dehvered  by  the  party  in  the  presence  of 

Wright  Y,         us.**    It  was  decided,  however,  in  Wright  v.  Wdkeford  (17  Yes.  454;  4 

Wakrford.  Taunt.  213),  where  a  power  was  required  to  be  executed  with  a  consent 
testified  by  writing  under  hand  and  seal  attested  by  two  or  more 
credible  witnesses,  and  the  attestation  clause  did  not  express  that  the 
witnesses  attested  the  signing  as  well  as  the  sealiDg  and  delivery  of  the 

Preston's  Act.  deed ;  that  the  power  was  not  well  executed.  Freaton^s  Act  (54  Oeo.  S, 
c.  168)  was  passed  to  cure  the  defect  thus  arising  as  to  aU  instruments 
intended  to  exercise  powers  and  executed  before  the  30th  July,  1814. 
The  above  section  was  passed  to  provide  a  further  remedy.  See,  further, 
Sugden  on  Powers,  234  et  seq,^  8ui  ed. 

Appointments      ^7  1  Vict.  c.  26,  s.  10  {anie^  p.  41 1\  an  appointment  by  wHL  is  to  be 

by  wilL  executed  like  other  wills  and  to  be  valid,  although  other  required  solem- 

nities are  not  observed. 

Sale  under  13.  Where  under  a  power  of  sale  a  bond  fide  sale  shall  he 

Kli7oSIed*b  ^^®  ^^  *^  estate  with  the  timber  thereon,  or  any  other  articles 
reason^of  ^  attached  thereto,  and  the  tenant  for  life  or  any  other  party  to 
mistaken  the  transaction  shall  by  mistake  be  allowed  to  receive  for  his 
te^tfor^  own  benefit  a  portion  of  the  purchase-money  as  the  value  of  the 
life.  timber  or  other  articles,  it  shall  be  lawful  for  the  Court  of 

Chancery,  upon  any  bill  or  claim  or  application  in  a  summary 
way,  as  the  case  may  require  or  permit,  to  declare  that  upon 
payment  by  the  purchaser,  or  the  claimant«\mder  him,  of  the 
full  value  of  the  timber  and  articles  at  the  time  of  sale,  with 
such  interest  thereon  as  the  court  shall  direct,  and  the  settlement 
of  the  said  principal  moneys  and  interest,  under  the  direction  of 
the  court,  upon  such  parties  as  in  the  opinion  of  the  court  shall 
be  entitled  thereto,  the  said  sale  ought  to  be  established ;  and 
upon  such  payment  and  settlement  being  made  accordingly  the 
court  may  declare  that  the  said  sale  is  valid,  and  thereupon  the 
legal  estate  shall  vest  and  eo  in  like  manner  as  if  the  power  had 
been  duly  executed,  and  me  costs  of  the  said  application  as  be- 
tween soUcitor  and  client  shall  be  paid  by  the  purchaser  or  the 
claimant  under  him  (h). 

(A)  Before  this  act,  trustees  having  a  power  of  sale  only  could  not  sell 
the  estate  separate  from  the  timber  standmg  upon  it,  though  the  tenant 
for  life  was  without  impeachment  of  waste,  and  mi^ht  have  cut  the  timber 
previoudy  to  the  sale  {ChcHmdey  v.  Paxton^  3  Bmg.  207;  5  Bing.  48; 
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S.  C.  nom.  Codfc«rcZ? y.  CAoZtnley,  10 B.  &  0.  564 ;  3  EuBS.  665 ;  1  Buss.  &  22&28Vict, 
M.  418 ;  1  CI.  &  Fin.  60 ;  see  25  &  26  Vict.  o.  108,  post).  See  Re  LleweUin,     c.  85,  i.  18. 
Zlewdlin  v.  Williams  (37  Ch.  D.  317),  where  the  price  of  timber  was 
treated  as  capital  money  under  the  S.  L.  Act,  1882. 


[The  14th,  16th,  16th,  17th  and  18th  sections  of  this  act  are 
inserted  ante^  pp.  386 — 390.] 

[The  19th  and  20th  sections  of  this  act,  as  to  inheritance,  are 
inserted  antey  p.  355.] 


Assignment  of  Personalty. 

21.  Any  person  shall  have  power  to  assign  personal  property  Afisiffnment 
now  by  law  assignable,  including  chattels  real,  directly  to  him-  *xu"®"  "^^ 
self  and  another  person  or  other  persons  or  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another  (t). 

(«)  See  note  to  sect.  50  of  the  Cony.  Act,  1881,  post,  p.  613. 


[The  22nd  section  of  this  act  is  referred  to  ante^  p.  468.    And 
the  23rd  section  is  inserted  ante,  p.  390.] 


24.  Any  seller  or  mortgagor  of  land,  or  of  any  chattels,  real  Fonishment 
or  personal,  or  choses  in  action,  conveyed  or  assigned  to  a  pur-  ^Jf^^^^* 
chaser  [or  mortgagee]  (A;),  or  the  solicitor  or  agent  of  any  such  fraudulent 
seller  or  mortgagor,  who  shall,  after  the  passing  of  this  act,  con-  oonoeahneut 
oeal  any  settlement,  deed,  will,  or  other  mstrument  material  to  ^  f^^L^g 
the  title  or  any  incumbrance  from  the  purchaser  [or  mortgagee],  pedigree, 
or  falsify  any  pedigree  upon  which  the  title  does  or  may  depend, 
in  order  to  induce  him  to  accept  the  title  offered  or  produced 
to  him,  with  intent  in  any  of  such  cases  to  defraud,  shall  be 
guilty  of  a  misdemeanor,  and  being  found  guilty  shall  be  liable, 
at  the  discretion  of  the  court,  to  suffer  such  pimishment  by  fine 
or  imprisonment  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labour,  or  by  both  as  the  court  shall  award,  and 
shall  also  be  liable  to  an  action  for  damages  at  the  suit  of  the 
purchaser  or  mortgagee,  or  those  claiming  under  the  purchaser 
or  mortgagee,  for  any  loss  sustained  by  them  or  either  or  any 
of  them  in  consequence  of  the  settlement,  deed,  will,  or  other 
instruments  or  incumbrance  so  concealed,  or  of  any  claim  made 
by  any  person  under  such  pedigree,  but  whose  ri&^ht  was  con- 
cealed by  the  falsification  of  sudi  pedigree ;  and  m  estimating 
such  damages,  where  the  estate  shall  be  recovered  from  such 
purchaser  or  mortgagee,  or  from  those  claiming  under  the 
purchaser  or  mortgagee,  regard  shall  be  had  to  any  expenditure 
by  them  or  either  or  any  of  them  in  improvements  on  the  land ; 
but  no  prosecution  for  any  offence  mduded  in  this  section 
against  any  seller  or  mortgagor,  or  any  solicitor  or  agent,  shall 
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**  M^^M*'  ^  oommenoed  without  the  sanction  of  her  Majesty's  attomej- 
c.  85, 1.  24.  ggn^j^i^  Qj  jjj  QggQ  that  office  be  vacant  of  her  Majesty^s  solicito- 
general;  and  no  such  sanction  shall  be  given  without  such 
previous  notice  of  the  application  for  leave  to  prosecute  to  the 
person  intended  to  be  prosecuted  as  the  attorney-general  or 
the  solicitor-general  (as  the  case  may  be)  shall  direct. 

{1c)  This  section  of  the  act  shall  be  read  and  construed  as  if  the  words 
*'  or  mortgagee"  had  followed  the  word  "purchaser"  in  every  place  where 
the  latter  word  is  introduced  in  this  section  (23  &  24  Victi.  c  38,  s.  8,  porf, 
p.  557).  Where  no  title  is  to  be  shown  before  a  stipulated  date,  the 
section  does  not  apply  to  the  concealment  of  any  earlier  matter  {Smiih  y. 
Robinson,  13  Ch.  D.  148). 

Interpreta-         36.  In  the  construction  of  the  previous  provisions  in  this  act 
tion  of  tetms.  the  term  "  land"  shall  be  taken  to  include  all  tenements  and 
hereditaments,  and  any  part  or  share  of  or  estate  or  interest  in 
any  tenements  or  hereditaments,  of  what  tenure  or  kind  soever; 
and 
The  term  ^^  mortgage"  shall  be  taken  to  include  every  in- 
strument by  virtue  whereof  land  is  in  any  manner  con- 
veyed, assigned,  pledged,  or  charged  as  security  for  the 
repayment  of  money  or  money's  worth  lent,  and  to  be  re- 
conveyed,  re-assigned,  or  released  on  satisfaction  of  the 
debt;  and 
The  term  "  mortgagor"  shall  be  taken  to  include  every  per- 
son by  whom  any  such  conveyance,  assignment,  pledge  or 
charge  as  aforesaid  shall  be  made ;  and 
The  term  '^  mortgagee"  shall  be  taken  to  include  every  per- 
son to  whom  or  in  whose  favour  any  such  conveyance, 
assignment,  pledge,  or  charge  as  aforesaid  is  ms^e  or 
transferred: 
The  term  ^^  judgment"  shall  be  taken  to  include  registered 
decrees,  (»rders  of  courts  of  equity  and  bankruptcy,  and 
other  orders  having  the  operation  of  judgments  (/). 

(Z)  See  1  &  2  Yict  c.  110,  s.  18,  ante,  p.  459. 


Trustee,  &o. 
making  pay- 
ment onder 
power  of 
attorney  not 
to  be  liable 
by  reason  of 
death  of 
party  giving 
such  power. 


Trustees  and  Executors, 

26.  No  trustee,  executor,  or  administrator  making  any  pay- 
ment or  doing  any  act  bon&  fide  under  or  in  pursuance  of  any 
power  of  attorney  shall  be  liable  for  the  moneys  so  paid  or  the 
act  so  done  by  reason  that  the  person  who  gave  the  power  of 
attorney  was  dead  at  the  time  of  such  payment  or  act,  or  had 
done  some  act  to  avoid  the  power,  provided  that  the  fact  of  the 
death,  or  of  the  doing  of  such  act  as  last  aforesaid,  at  the  time 
of  such  payment  or  act  bon&  fide  done  as  aforesaid  by  such 
trustee,  executor,  or  administrator,  was  not  known  to  him: 
provided  always,  that  nothing  herein  contained  shall  in  any 
manner  affect  or  prejudice  the  right  of  any  person  entitled  to 
the  money  against  the  person  to  whom  such  payment  shall 
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have  been  made,  but  that  enoh  person  bo  entitled  shall  have  the  ^•*.*^  ^^• 
same  remedy  against  saoh  person  to  whom  suoh  payment  shall  ' 

be  made  as  he  would  have  nad  against  the  trustee,  exeoutor,  or 
administrator,  if  the  money  had  not  been  paid  away  under  suoh 
power  of  attorney  (m). 

(m)  According  to  the  old  common  law,  a  power  of  attorney  is  instantly 
revoked  by  the  death  of  the  grantor,  and  acts  afterwards  done  under  it  are 
invalid  ( Watson  v.  King^  4t.  Camp.  272).  In  equity,  however,  before  this 
act  it  seems  that  acts  done  under  a  power  of  attorney  after  the  death  of 
the  grantor,  hondfide  and  without  notice,  were  considered  valid  [Bailey  y. 
ColleUy  18  Beav.  179,  and  cases  there  quoted).  Powers  of  attorney  issued 
by  the  Bank  of  England  for  the  transfer  of  stock  contained  a  clause  making 
a  transfer  valid,  notwithstanding  the  previous  death  of  the  grantor ;  as  to 
which  see  Kiddill  v.  Famell  (3  Sim.  &  Giff.  428).  Where  a  legacy  was 
hequeathed  to  a  married  woman  abroad  with  her  husband,  and  the 
husband  required  the  le^cy  to  be  paid  imder  a  power  of  attorney,  the 
executor  was  justified  m  paying  the  money  into  court,  because  imtil 
reduction  into  possession  by  the  husband,  the  wife's  right  might  have 
accrued  by  the  aeath  of  the  husband  {Re  JoneSt  3  Drew.  680). 

As  to  powers  of  attorney,  see  now  Conv.  Act,  1881,  s.  47,  Oonv.  Act, 
1882,  SB.  8  and  9,  post,  pp.  612,  630. 

27.  W]b«re  an  exeoutor  or  admiBistrator»  liable  as  suoh  to  the  As  to  liability 
rents,  covenants,  or  agreements  contained  in  any  lease  or  agree-  ^J^^j^'^J 
ment  for  a  lease  granted  or  assigned  to  the  testator  or  intestate  i^  respect  of' 
whose  estate  is  being  administered,  shall  have  satisfied  all  such  rents,  oove- 
liabilities  under  the  said  lease  or  agreement  for  a  lease  as  may  ^J^J^^^ 
have  aoorued  due  and  been  claimed  up  to  the  time  of  the  as-  *^^'^®®™®^ 
cdgnment  hereafter  mentioned,  and  shall  have  set  apart  a  suffi- 
cient fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed 
by  the  lessee  to  he  laid  out  on  the  property  demised,  or  agreed 
to  be  demised,  although  the  period  for  laying  out  the  same  may 
not  have  arrived,  ana  shall  have  assigned  the  lease  or  agree* 
ment  for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  libeity  to 
distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entiued  thereto  respectively,  without  appro- 
priating any  part,  or  any  further  part  (as  the  case  may  be^,  of 
the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease  or  agreement  for  a  lease ;  and  the  executor 
or  administrator  so  distributinir  the  residuary  estate  shall  not, 
after  haying  assigned  the  sid?  lease  or  agr^ent  for  a  lease! 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  personally  Uable  in  respect  of  any  subsequent  claim 
under  the  said  lease  or  agreement  for  a  lease ;   but  nothing 
herein  contained  shall  prejudice  the  right  of  the  lessor  or  those 
claiming  under  him  to  follow  the  assets  of  the  deceased  into  Ibe 
hands  of  the  person  or  persons  to  or  amongst  whom  the  said 
assets  may  have  been  distributed  (n), 

(n)  As  to  the  liability  of  the  executor  of  a  lessee  in  respect  of  the  rents, 
covenants  and  agreements  of  his  testator,  see  2  Wms.  Exors.,  6th  ed., 
1617  et  seq. 

Where  an  executor  fairly  states  the  facts  and  pays  over  the  assets  under  Ezeontor 
the  direction  of  the  court  in  an  administration  suit,  he  is  fully  indemnified  f^y  pro- 
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28  ft  28  Yi«t.   against  all  exisidng  or  oontiBgent  demandB  on  the  estate  {Dean  y.  AUen, 

«.  86,  s.  27.     20  Beay.  1 ;  Waller  v.  BarreU,  24  Beav.  413 ;  AddamsT  Ferick,  26  Beay. 

— ^  -,     ^-       384  ;  Beimelt  y.  Lyitan,  2  J.  &  H.  155 ;  Smith  y.  Smith,  1  Dr.  &  Sm.  384; 

d*        f  th      ^'^''«"«  ^-  Headland,  4  Giff.  606).    In  the  case  of  administration  by  the 

~^?®  o*  t  e    ^jQ^jj^^  i^  ig  j^Q^  improper  to  impound  any  part  of  the  residuary  estate, 

either  on  the  ground  of  indemnity  to  the  executor,  or  for  the  protection 

Payment  out    and  benefit  of  the  lessor  {Dodson  y.  SammtU,  1  Dr.  ft  Sm.  676).    And  an 

of  indeomity    indemnity  fund  formerly  set  apart  in  respect  of  leaseholds  was  paid  out 

fund.  without  the  consent  of  the  ground  landlord  {Ih,;  Sowdon  y.  MarrioU, 

21  W.  E.  808 ;  contra.  Bunting  y.  MarrioU,  9  W.  E,  264).     So  where  all 

a  testator's  leases  had  been  sold  or  surrendered  {Beilly  y.  Beilly,  34  Beay. 

406). 

Under  the  circumstances  mentioned  in  this  section  an  executor  obtains 
protection  without  the  necessity  of  applying  to  the  court  {Smith  y.  Smith, 
1  Dr.  &  Sm.  384 ;  Re  Green,  2  D.  F.  &  J.  121). 
Eight  to  As  to  the  right  of  a  creditor  to  follow  assets  into  the  hands  of  a  l^eatee 

follow  assets,  and  compel  him  to  refund,  see  2  Wms.  Exors.,  6th  ed.,  1343  et  seq.  As  to 
the  right,  where  personal  assets  haye  been  aliened  by  the  person  who  has 
received  them,  see  Dilkes  y.  Broadmead  (2  D.  F.  &  J.  666) ;  and  where  real 
assets  haye  been  aliened,  see  Spademan  y.  Timbrell,  8  Sim.  263  {ante, 
p.  370),  and  Kinderley  y.  Jervie,  22  Beay.  1  {ante,  p.  379). 

As  to  liability      28.  In  like  manner,  Yrhere  any  executor  or  administrator^ 

&o^  ki'respeot  ^^^^  ^  ®^^^  ^  *^®  ^^*>  oovenante  or  agreements  contained  in 
of  rents,  &a^  any  oonveyanoe  on  chief  rent  or  rent-diarge  (whether  any  such 
in  oonvey-      pent  be  by  limitation  of  use,  ffrant  or  reservation),  or  agreement 

rrato-oharffe.  ^^'  ^^^^  conveyance,  granted  or  assigned  to  or  made  and  en- 
tered into  with  the  testator  or  intestate  whose  estate  is  being 
administered,  shall  have  satisfied  all  such  liabilities  under  the 
said  conveyance,  or  agreement  for  a  conveyance,  as  may  have 
accrued  due  and  been  claimed  up  to  the  time  of  the  oonveyanoe 
hereafter  mentioned,  and  shall  have  set  apart  a  sufficient  fimd  to 
answer  any  future  claim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  by  the  grantee 
to  be  laid  out  on  the  property  conveyed,  or  agreed  to  be  con- 
veyed, although  the  period  for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  conveyed  such  property,  or  as- 
signed the  said  agreement  for  such  conveyance  as  aforesaid,  to 
a  purchaser  thereof,  he  shall  be  at  liberty  to  distribute  the  resi- 
duary personal  estate  of  the  deceased  to  and  amongst  the  parties 
entitled  thereto  respectively,  without  appropriating  any  part  or 
any  further  part  (as  the  case  may  be)  of  the  personal  estate  of 
the  deceased  to  meet  any  future  liability  imder  the  said  convey- 
ance or  agreement  for  a  conveyance ;  and  the  executor  or  ad- 
ministrator so  distributing  the  residuary  estate  shall  not,  after 
having  made  or  executed  such  conveyance  or  assignment,  and 
having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  daim 
under  the  said  oonveyanoe,  or  agreement  for  conveyance ;  but 
nothing  herein  contained  shall  prejudice  the  right  of  the  grantor, 
or  those  claiming  under  him,  to  follow  the  assets  of  the  deceased 
into  the  hands  of  the  person  or  persons  to  or  among  whom  the 
said  assets  may  have  been  distributed  (o), 

(o)  See  note  to  sect.  27,  anie. 
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29,  Where  an  executor  or  administrator  shall  have  given  ^g-^^J** 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which    ^'     *  *'     * 
such  executor  or  administrator  is  sought  to  be  charged  would  As  to  distri- 
have  been  given  by  the  Court  of  Chancery  in  an  administration  '^^^^  «f  ^o 
suit,  for  creditors  and  others  to  send  in  to  the  executor  or  testator  or 
administrator  their  claims  asrainst  the  estate  of  the  testator  or  intestate  after 
intestate,  such  executor  or  administrator  shall,  at  the  expiration  ?®*^°®  ^^V^ 
of  the  time  named  in  the  said  notices  or  the  last  of  the  said  or  adminis- 
notices  for  sending  in  such  claims,  be  at  liberty  to  distribute  the  trator. 
assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst . 
the  parties  entitled  thereto,  having  regard  to  the  claims  of 
whicn  such  executor  or  administrator  has  then  notice,  and  shall 
not  be  liable  for  the  assets  or  any  part  thereof  so  distributed  to 
any  person  of  whose  daim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  distribution  of  the  said  assets 
or  a  part  thereof,  as  the  case  may  be ;  but  nothing  in  the  pre- 
sent act  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  f oUow  the  assets  or  any  part  mereof  into  the  hands 
of  the  person  or  persons  who  may  nave  received  the  same  re- 
spectively {p). 

( p)  An  executor  or  administrator  can  (with  a  view  to  any  diflB-Culty)  Prooeedings 
apjuy  by  summons  for  an  order  determinmg  questions  arising  in  the  ad-  hy  an  eze- 
ministration  of  the  estate  (B.  8.  0.  Ord.  55,  r.  3) ;  or  for  an  order  for  o^tor  or  ad- 
administration  (r.  4) ;  which,  however,  the  judge  is  not  bound  to  order  nimigtrator. 
(r.  10) ;  or  (with  a  view  to  dealing  with  claims  against  the  estate)  he  may 
issue  notices  imder  this  section. 

As  to  the  protection  obtained  hy  an  executor  who  acts  under  a  decree  of  Protection 
the  court,  see  note  to  sect.  27,  anUy  p.  551.    An  executor  who  distributes  afforded  to 
assets,  after  taking  the  steps  pointed  out  by  sect.  29,  is  in  the  same  position  "^  executor, 
as  if  the  estate  had  been  aoministered  under  the  court  (C7e^^  v.  Rowlandy  3 
Eq.  368 ;  Re  Frewen,  Frewen  v.  Frewen,  60  L.  T.  953,  which  see  as  to  notice  to 
the  executor;  Hunter y,  Toung,  4  Ex.  Div.  256,  in  which  last  case  the  executor 
was  held  not  a  necessary  par^  to  an  action  by  a  creditor  to  compel  a  legatee 
to  refund;  and  see  Be  Bowden,  Andrew  t.  Cooper y  45  Ch.  D.  447).     The 
section  is  not  confined  to  claims  by  creditors,  out  protected  an  adminis^ 
tratnx  from  a  daim  by  next  of  kin  (Netvton  t.  Sherry,  1  0.  P.  Div.  246). 

The  mere  sending  in  a  daim  in  answer  to  advertisements  does  not  keep 
the  creditor's  right  alive  (Be  StepJienSy  Warhurton  v.  Stephens,  43  Ch.  D.  44). 

Executors  who  have  distributed  assets  under  this  section  wiU  be  pro-  liability  on 
tected  as  regards  those  assets  from  liability  on  shares  held  by  their  testa-  shares, 
tor  {BtuadVe  case,  15  S.  J.  790;  see  CMs  case,  15  S.  J.  711) ;  but  not  where 
they  had  notice  of  the  liquidator's  claim  {MarkwelVs  case,  21  W.  B.  135). 
They  may,  however,  be  placed  on  the  list  of  contributories,  on  the  groimd 
that  further  assets  may  come  to  their  hands  {BusselVs  case,  supJ^ 

An  executor  who  paid  a  lee;acy  without  providing  for  a  contmgent  lia- 
bility on  shares  was  made  liable  {Taylor  v.  Taylor,  10  Eq.  477) ;  out  was 
entitled  to  make  legatees  refund  {Jervis  v.  Wolfer«tan,  18  Eq.  18). 

In  administration  actions  a  fund  was  set  aside  to  meet  possible  calls 
{Be  Muggeridge,  Muggeridgey.  Sharp,  10  Eq.  443) ;  but  under  the  circum- 
stances this  was  not  considered  necessary  in  the  case  of  shares  in  a 
diartered  banking  oompanv  {Be  GrifiUhs,  Tate  v.  Bolls,  1880,  W.  N.  159). 
As  to  the  possible  extent  of  a  deceased  shareholder's  liability,  see  Bairdfs 
ease,  5  Ch.  725. 

Tie  practice  as  to  notices  given  by  the  Chancery  Division  in  adminis-  Notices, 
tration  actions  is  laid  down  in  R.  S.  0.  Ord.  55,  rr.  45—47.    In  adminis- 
tration actions,  it  is  unnecessary  to  repeat  notices  which  have  been  already 
issued  under  this  section  {Cuthhert  v.  Wharmhy,  1869,  W.  N.  12).    In 
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tS  ft  88  yUit  an  action  eeeking  to  make  an  exeoator  liable  who  has  iflsned  notioee,  ihe 
e.  86, 1.  88.  court  of  first  instance  is  by  this  section  clothed  with  the  duty  of  forming 
its  own  opinion  as  to  the  sufficiency  of  the  notices :  and  qu,  whether  an 
appeal  will  lie  (See  Re  Brackeny  Doughty  v.  TomMOfiy  43  Ch.  Div.  !)• 
Where  executors  had  issued  notices,  but  had  not  inserted  any  notice  in 
the  Gazette  or  a  London  paper,  they  were  insufficient  ( Wood  y.  Weightmai^ 
13  £q.  434).  But  there  is  no  absolute  rule  as  to  the  insertion  in  a  London 
paper,  or  as  to  the  length  of  the  notice ;  the  court  will  regard  the  par- 
ticular circumstances  of  each  case  {Re  Brachenf  Doughty  y.  Townwn,  sup,) 


Tnutee, 
executor,  ftc. 
majr  apply  by 
petition  to 
judge  of 
Chancery  for 
opinion,  ad- 
Tice,  &c.  in 
management, 
&c.  of  tmst 
property. 


Who  may 
apply. 


Service. 


Practioe 
under  the 
section. 


Questions 
decided  under 
this  section. 


30.  Any  trustee,  exeoator  or  administrator  (^)  shall  be  at 
liberty,  without  the  institution  of  a  suit,  to  apply  by  petition  to 
any  judge  of  the  High  Court  of  Chancery,  or  by  summons  upon 
a  written  statement  to  aoy  suoh  judge  at  chambers  (r),  for  the 
opinion,  advice,  or  direction  of  such  judge  on  any  question  re- 
specting the  management  or  administration  of  the  trust  property 
or  the  assets  of  any  testator  or  intestate,  such  application  to  be 
served  upon  or  the  hearing  thereof  to  be  attended  by  all  persons 
interested  in  such  application,  or  such  of  them  as  the  said  judge 
shall  think  expedient;  and  the  trustee,  executor  or  adminis- 
trator, acting  upon  the  opinion,  advice  or  direction  given  by  the 
said  judge,  shaU  be  deemed,  so  far  as  regards  his  own  responsi- 
bility, to  have  discharged  his  duty  as  suoh  trustee,  executor  or 
administrator  in  the  subject-matter  of  the  said  application: 
provided  nevertheless,  that  this  act  shall  not  extend  to  indemnify 
any  trustee,  executor  or  administrator,  in  respect  of  any  act 
done  in  accordance  with  such  opinion,  advice  or  direction  as 
aforesaid,  if  such  trustee,  executor  or  administrator,  shall  have 
been  guilty  of  any  fraud  or  wilful  concealment  or  misrepresen- 
tation in  obtaining  such  opinion,  advice  and  direction ;  and  the 
costs  of  suoh  application  as  aforesaid  shall  be  in  the  discretion  of 
the  judge  to  whom  the  said  application  shall  be  made  (s). 

{q)  An  order  has  been  made  under  this  section  on  the  petition  of  a  eeghU 
que  trust  {Re  Ward,  14  W.  B.  96),  and  of  one  of  several  trasteee  {Rb 
Muggeridge,  Johns.  625).  As  to  the  respective  juriBdictions  of  the  Enghsh 
and  Irish  Chancery  Courts,  see  Re  French  (15  £!q.  68). 

(r)  As  to  proceecUngs  under  this  section,  see  Dan.  Ch.  Foims,  954 ;  B.S.  C. 
Ord.  52,  rr.  19 — 22.  The  petition  or  statement  should  be  signed  by  coun- 
801(23  &  24  Vict.  0.  38,  s.  9,  post,  p.  557 ;  Re  BoulUm,  1882,  W.  N.  62). 

The  petitioners  must  serve  such  ^rsons  as  they  think  proper,  and  most 
not  bring  on  the  petition  merely  m  order  to  ascertain  who  ought  to  be 
served  {Re  Green,  29  L.  J.  Ch.  716;  see,  however.  Re  Muggeridge,  Johns. 
625 ;  Re  Cook,  1873,  W.  N.  49).  Service  on  beneficiaries  has  been  dis- 
pensed with  {Re  Tuck,  1869,  W.  N.  15 ;  Re  French,  15  Eq.  68 ;  Rt  Larhen, 
1872,  W.  N.  85).    As  to  costs,  see  E.  S.  C.  Ord.  65,  r.  26. 

(s)  On  such  a  petition  the  court  will  not  direct  an  inquiry  {Re  Mockettt 
Johns.  628).  No  affidavits  can  be  read  {Re  Muggerid^e,  Johns.  625 ;  Re 
Barrin^on,  1  J.  &  H.  142).  The  court  will  not  give  an  opmion  upon  matters 
of  detail  which  cannot  he  properly  dealt  with  without  the  superintend- 
ence of  the  court  and  the  assistance  of  affidavits  {Re  Barrington,  1  J.  &  H. 
142) ;  nor  on  an  hypothesis  {Re  Box,  11  W.  B.  945) ;  nor  on  questions  of 
construction  {Re  Lorenz,  1  Dr.  &  Sm.  401 ;  Re  Hooper,  29  Beay.  656 ;  but 
see  Re  Ware,  20  W.  B.  142 ;  see  further.  Re  Evans,  30  Beay.  232 ;  Rs 
Burnett,  10  Jur.  N.  S.  1099). 

On  petition  under  this  section  the  court  has  decided  questions  as  to  the 
appointment  of  foreign  trustees  {Ra  Long,  17  W.  B.  218 ;  Re  Smith,  20 
wT  B.  695).    As  to  the  power  of  trustees  to  mortgage  with  power  of  sale 


Trustees  and  Executors.  ^55 

(Re  Cfhaumer,  8  Eq.  569),  to  seU  (ife  8Ume,  1874,  W.  N.  4),  to  lease  {Re  »  *  «  ^t. 

Shaw,  12  Eq.  124;  aee  ife  Lees,  1876,  W.  N.  61);  to  fix  reserve  Hddings    e.  80,  ■.  w. 

on  a  sale  (Re  Peyton,  30  Beav.  262),  and  to  layout  personalty  in  improving 

the  estate  (Re  DermU,  6  Jur.  N.  S.  1388;  Re  Hotham,  12  Eq.  76;  A; 

JPearson,  21  W.  E.  401 ;  Re  Leslie,  2  Ch.  Div.  186),  or  in  payment  of.  costs 

(ReDela  Wart,  16  Oh.  D.  687 ;  see,  however,  Re  Willan,  46  L.  T.  746). 

As  to  investments  (Re  Kmwles,  18  L.  T.  809 ;  Re  Peyton,  7  Eq.  463 ;  Re 

Zangdale,  10  Eq.  39;  Re  Clergy  Corporation,  18  Eq.  280;  Re  Wedderbum, 

9  Ch.  B.  112).    As  to  the  exercise  of  a  power  of  advancement  {Re  Long, 

17  W.  B.  218;  Re  Kershaw,  6  Eq.  322),  and  maintenance  {Re  Tihbs,  17 

W.  E.  304;  Re  Breeds,  1  Ch.  D.  226).    As  to  the  payment  of  a  married 

lunatic's  separate  income  {Re  T.,  16  Ch.  D.  78).    As  to  the  appropriation 

and  payment  of  legacies  {Re  Murray,  1868,  W.  N.  195;  Re  Hellmann, 

2  Eq.  363;  ^  Taylw,  1881,  W.  N.  12).    As  to  the  distrihution  of  the 

estate  {Re  Qreen,  2  De  G-.  F.  &  J.  121).    And  a  question  of  apportionment 

{Re  Rogers,  1  Dr.  &  Sm.  338). 

The  opinion  of  the  court  under  this  section  gives  an  indemnity  to  the  Nature  of  the 
trustees  only  upon  the  facts  stated,  is  subject  to  no  appeal,  and  will  not  indemnity. 

firedude  an  action  {Re  Mockett,  Johns.  628).     This  section  is  retrospective 
Re  Simpson,  IJ.  &  H.  89). 

31.  Every  deed,  will,  or  other  instrument  oreating  a  trust,  Every  trust 
either  expressly  or  by  implication,  shall,  without  prejudice  to  ^*^^*^*to 
the  clauses  actually  contained  therein,  be  deemed  to  contain  a  contain 
clause  in  the  words  or  to  the  effect  following ;  that  is  to  say,  claua^  for 
**That  the  trustees  or  trustee  for  the  time  being  of  the  said  ^dreim^^^ 
deed,  will,  or  other  instrument,  shall  be  respectively  chargeable  bursement  of 
only  for  such  moneys,  stocks,  funds,  and  securities,  as  they  shall  ^®  tmsteee. 
respectively  actually  receive,  notwithstanding  their  respectively 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  each  other,  nor  for 
any  banker,  broker,  or  other   person,  with  whom  any  trust 
moneys  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  stocks,  funds,  or  securities,  nor  for  any 
other  loss,  unless  the  same  shall  happen  through  their  own 
wilful  default  respectively ;  and  also  tnat  it  shall  be  lawful  for 
the  trustees  or  trustee  for  the  time  being  of  the  said  deed,  will, 
or  other  instrument,  to  reimburse  themselves,  or  himself,  or  pay 
or  discharge  out  of  the  trust  premises  aU  expenses  incurred  in 
or  about  the  execution  of  the  trusts  or  powers  of  the  said  deed, 
will,  or  other  instrument "  {t), 

{t)  The  indemnity  clause  formerly  expressly  inserted  in  instruments 
and  now  implied  therein  by  this  section,  did  little  more  than  what  the 
court  would  nave  done  without  the  clause  {Dawson  v.  Clarke,  18  Yes.  254). 

As  regards  the  acts  of  co-trustees,  a  trustee  may  be  liable  (1)  where  he  Acts  of 
hands  over  trust  money  without  securing  its  due  application ;  (2)  where  oo-tmsteee. 
he  allows  a  oo-tnistee  to  receive  money  without  makmg  due  enquiry  as  to 
his  dealing  with  it ;  and  (3)  where  he  becomes  aware  of  a  breacn  of  trust 
committed  or  meditated  and  does  not  proceed  for  restitution  or  redress 
( Wilkins  v.  ffogg,  8  Jur.  N.  S.  25),  A  trustee  was  made  liable  for  per- 
mitting his  co-trustee  to  retain  sole  possession  of  bonds  to  bearer  {Lewis  v. 
Nohbs,  8  Ch.  D.  591).  The  usual  indemnity  clause  would  not  protect  a 
trustee  in  such  cases  (Mucklow  v.  Fuller,  Jac.  198;  Dicks  v.  Bar/ord, 
19  Beav.  409;  Brumriage  v.  Brumridge,  27  Beav.  5).  But  where  a  will 
specially  provided  that  any  trustee  who  should  pay  over  to  his  co- 
trostee  or  should  concur  in'  any  act  enabling  him  to  receive  moneys  for 
the  general  purposes  of  the  will  should  not  be  obliged  to  see  to  the  appli- 
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k  88  Tidt.   cation  thereof,  nor  be  rendered  responsible  by  express  notice  of  the  mis- 
0.  85,  s.  81.     application  thereof,  trustees  paying  over  money  to  a  oo-trostee  were 

protected  {WilkinsY,  Hogg,  3  (Jiff.  116;  10  W.  B.  47  ;  Pqm  v.  Dundas,  43 

li.  T.  665).    See  in  general  as  to  the  right  of  the  paasive  trustee  to 
indemnity  from  the  acting  trustee,  Bahin  t.  Hughes  (31  Ch.  Div.  390). 
Acts  of  As  regards  mercantile  agents,  such  as  bankers  and  brokers,  a  trustee 

bankers,  &c.  cannot  delegate  the  care  of  trust  moneys  to  strangers  where  there  is  no 
* '  moral  necessity  from  the  usage  of  mankind  "  for  the  employment  of  such 
agency  {Speight  y.  Gaunt,  9  App.  Cas.  5).  But  it  was  held  in  equity  that 
"vniere,  according  to  the  usual  and  regular  course  of  business,  monevs 
ought  to  pass  through  the  hands  of  mercantile  agents,  that  course  might 
properly  oe  followed  by  trustees  {Ex  p,  Bekhier,  Amb.  218 ;  Speight  t. 
Gaunt,  sup.)  The  above  section  gives  tibe  force  of  statute  to  this  doctrine 
of  equity ;  and  when  once  the  propriety  of  employing  the  agent  has  been 
established,  it  throws  the  onus  probandi  on  those  who  seeK  to  charge  a 
trustee  with  loss  arising  from  an  agent's  default  {Be  Brier,  Brier  y.  Evison, 
26  Ch.  Diy.  243). 

The  agent  must  not  be  employed  out  of  the  ordinary  scope  of  his 
business  {Fry  y.  Tapson,  28  Ch.  D.  268) ;  and  the  trustee  must  exercise  a 
discretion  in  the  matter  {Be  Weall,  Andrews  y.  Weall,  42  Ch.  D.  674). 
Trustees  were  made  liable  for  the  fraud  of  their  solicitors  {Bodock  r. 
Floyer,  1  Eq.  26 ;  Sutton  y.  Wilders,  12  Eq.  373). 


[Sect.  32  relating  to  investments  hj  trostees  has  been  repealed 
by  sect.  8  of  62  &  53  Viot.  o.  32,  which  contains  further  pro- 
visions (retrospective,  see  sect.  6),  on  the  same  subject.] 


Act  not  to  33.  This  act  shall  not  extend  to  Scotland. 

extend  to 
Scotland. 


FURTHER  AMENDMENT  OF  LAW  OF  PROPERTY. 

23  &  24  Victoria,  cap.  38. 

An  Act  to  further  amend  the  Law  of  Property. 

[23rd  July,  I860.] 


88  ft  94  Yiot  Be  it  enacted  as  follows : 

^'  ^>  '•  ^-         [The  1st,  2nd,  3rd,  4th  and  5th  sections  of  this  act,  as  to  the 

registration  of  judgments,  are  inserted  ante,  pp.  470 — 473.] 

Beetriction  6.  Where  any  actual  waiver  of  the  benefit  of  any  covenant  or 

of  effect  of      condition  in  any  lease  on  the  part  of  any  lessor,  or  his  heirs, 

waiver.  executors,  administrators  or  assigns,  shall  be  proved  to  have 

taken  place  after  the  passing  of  this  act  in  any  one  particular 

instance,  such  actual  waiver  shall  not  be  assumed  or  deemed  to 

extend  to  any  instance  or  any  breach  of  covenant  or  condition 

other  than  that  to  which  such  waiver  shall  specially  relate,  nor 

to  be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 

condition,  unless  an  intention  to  that  effect  shall  appear  {a). 

(a)  As  to  waiver  of  forfeiture,  see  the  notes  to  Duppa  v.  Mayo  (1  Wms. 
Saiind.  443  et  seq.,  ed.  1871). 

Pirovision  for        7.  Where  by  any  instrument  any  hereditaments  have  been  or 
fatm«  and      ^^  ^  limited  to  uses,  all  uses  thereunder,  whether  expressed 
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or  implied  by  law,  and  whether  immediate  or  future,  or  con-  **  *  ^,^7^*' 
tingent  or  executory,  or  to  be  declared  under  any  power  therein  _! — ' 
oontained,  shall  take  effect  when  and  as  they  arise  by  force  of  contingent 
and  by  relation  to  the  estate  and  seisin  originally  vested  in  the  ^**®®' 
person  seised  to  the  uses,  and  the  continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses  or  scintilla  juris  shall  not  be 
deemed  necessary  for  the  support  of  or  to  give  effect  to  future 
or  contingent  or  executory  uses,  nor  shall  any  such  seisin  to 
uses  or  scintilla  juris  be  deemed  to  be  suspended,  or  to  remain 
or  to  subsist  in  him  or  elsewhere  (6). 

(6)  As  to  the  doctrine  of  scintilla  juris,  see  Sugden,  Powers,  18  e^  ae^., 
8th  ed. 

8.  The  section  twenty-four  {c)  in  the  act  of  the  session  of  Sect.  24  of 
the  twenty-second  and  twenty-third  of  Queen  Victoria,  chapter  ^^g*  ^^T^^' 
thirty-five,  shall  be  read  and  construed  as  if  the  words  "  or  tended  to 
mortgagee  "  had  followed  the  word  **  purchaser  "  in  every  place  mortgagees, 
where  uie  latter  word  is  introduced  in  the  said  section. 

(c)  AnUy  p.  549. 

9.  Where  any  trustee,  executor  or  administrator  shall  apply  Form  of 
for  the  opinion,  advice  or  direction  of  a  judge  of  the  court  of  *?P?y^^^  ^°' 
Chancery  under  the  thirtieth  section  of  the  act  of  the  twenty-  judg^  &c. 
second  and  twenty-third  of  her  present  Majesty,  chapter  thirty-  under  sect.  30 
five((/),  the  petition  or  statement  shall  be  signed  by  counsel,  y.^*?? 
and  the  judge  by  whom  it  is  to  be  answered  mav  require  the 
petitioner  or  applicant  to  attend  him  by  counsel  either  in  cham- 
bers or  in  court  where  he  deems  it  necessary  to  have  the  assist- 
ance of  counsel. 

{d)  AnUy  p.  554. 


[Sects.  10 — 12  are  omitted.  Sect.  10  empowered  certain 
judges  to  make  general  orders  as  to  the  investment  of  cash 
nnder  the  control  of  the  court.  This  is  now  TOOvided  for  by 
R.  S.  C.  Ord.  22,  r.  17,  a  rule  made  by  the  Kule  Committee 
under  the  powers  of  Jud.  Act,  1875,  ss.  17  and  24,  and  Jud. 
Act,  1879,  s.  22.  Sect.  11,  relating  to  investments  by  trustees, 
has  been  repealed  by  sect.  8  of  52  &  53  Vict.  c.  32,  which  con- 
tains further  provisions  (retrospective,  see  sect.  6)  on  the  same 
subject.  Sect.  12  merely  extended  sect.  32  of  22  &  23  Vict. 
c.  36,  which  has  now  been  repealed,  see  ante^  p.  556.  Sect.  13 
is  inserted  antey  p.  176.  Sect.  14,  relating  to  taking  accounts 
of  debts  of  deceased  persons,  has  been  repealed  as  to  England 
by  46  &  47  Vict.  c.  49,  s.  3,  and  as  to  Ireland  by  30  &  31  Vict. 
0.  44,  B.  52.]  

15.  This  act  is  not  to  extond  to  Scotland,  nor  are  any  of  the  Act  not  to 
clauses,  except  clause  six  and  the  subsequent  clauses,  to  extend  extend  to 
to  Ireland.  ^^*^^'  *°- 
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TRUSTEES  AND  MORTGAGEES  ACT. 

23  &  24  ViCTOELffi,  CAP.  145. 

An  Act  to  give  to  Trustees,  Mortgagees  and  others  certain 
Powers  now  commonly  inserted  in  SettlementSy  Mori- 
gages,  and  Wills.  [28th  August,  I860.] 

88ft94Yiot  Whekeas  it  18  expedient  that  certain  powers  and  proviflionB 
e.  I4g,  ■.  1.  whioh  it  is  now  usual  to  insert  in  settlements,  mortgages,  wills, 
and  other  instruments  should  be  made  incident  to  the  estates  of 
the  persons  interested,  so  as  to  dispense  with  the  necessify  of 
inserting  the  same  in  terms  in  every  such  instrument :  be  it 
enacted  as  follows : 


Tnifiteee  em- 
powered to 
Bell  may  sell 
in  lots,  and 
either  by 
aaotion  or 
private 
contract. 


Part  I. 

Powers  of  Trustees  for  Sale^  SfCy  and  Trmtees  of  renewable 

Leaseholds. 

1.  In  all  cases  where  bj  any  will,  deed,  or  other  instrument 
of  settlement  it  is  expressly  declared  that  trustees  or  other  per- 
sons therein  named  or  indicated  shall  have  a  power  of  sale, 
either  generally,  or  in  any  particular  event,  over  any  heredita« 
ments  named  or  referred  to  in  or  from  time  to  time  subject  to 
the  uses  or  trusts  of  such  will,  deed,  or  other  instrument,  it  shall 
be  lawful  for  such  trustees  or  other  persons,  whether  such  here- 
ditaments be  vested  in  them  or  not,  to  exercise  such  power  of 
sale  by  selling  such  hereditaments,  either  together  or  in  lots,  and 
either  by  auction  or  private  contract,  and  either  at  one  time  or 
at  several  times,  and  (in  case  the  power  shall  expressly  autho- 
rize an  exchange)  to  exchange  any  hereditaments  which  for  the 
time  being  shall  be  subject  to  the  uses  or  trusts  aforesaid  for  any 
other  hereditaments  in  England  or  Wales  or  in  Ireland  {as  the 
case  may  be),  and  upon  such  exchange  to  give  or  receive  any 
money  tor  equality  of  exchange  (a). 

(a)  Parts  I.  and  II.  of  this  act  liave  been  respectively  repealed  by  S.  L.  Act, 
1882, 8. 64,  and  Conv.  Act,  1881,  s.  71  {post,  p.  621),  but  in  neither  case  does 
the  repeal  affect  **  the  operation,  effect,  or  consequence"  of  any  instrument 
executed  before  the  commencement  of  the  repealing  act  (See  Be  Solomon 
Meagher,  40  Ch.  D.  508).  The  subject-matters  of  sects.  1  and  2,  and  also 
of  Part  II.  of  the  present  act,  have  respectively  been  further  dealt  with  by 
sect.  35  and  sect.  19  et  aeq,  of  Conv.  Act,  1881,  but  the  last-mentioned 
provisions  are  not  retrospective.  Parts  I.  and  II.  of  the  present  act  have 
accordingly  been  retained. 

The  sm)ject-matter  of  sects.  8  and  9  of  the  present  act  is  further  dealt 
with  in  sects.  10  and  11  of  the  Trustee  Act,  1888,  which  provisions  are 
retrospective. 
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2.  It  ahall  be  lawful  for  the  pjersons  makiiig  any  suoh  sale  or  23 1^  94  yiet. 
exchange  to  insert  any  such  special  or  other  stipulations,  either    c.  145, 1. 2. 
as  to  title  or  evidence  of  title,  or  otherwise,  in  any  conditions  of  g^^  ^^  ^ 
sale,  or  contract  for  sale  or  exchange,  as  they  shall  think  fit,  made  under 
and  also  to  buy  in  the  hereditaments  or  any  part  thereof  at  any  special  oon- 
sale  by  auction,  and  to  rescind  or  vary  any  contract  for  sale  or  ^^^  ^y 
exchange,  and  to  resell  the  hereditaments  which  shall  be  so  bay  in,  &o. 
bought  in,  or  as  to  which  the  contract  shall  be  so  rescinded, 
without  being  responsible  for  any  loss  which  may  be  occasioned 
thereby,  and  no  purchaser  under  any  such  sale  shall  be  bound 

to  inquire  whether  the  person  making  the  same  may  or  may 
not  have  in  contemplation  any  particular  re-investment  of  the 
purchase-money  in  the  purchase  of  any  other  hereditaments  or 
otherwise. 

3.  For  the  purpose  of  completing  any  such  sale  or  exchange  Trastees 
as  aforesaid,  the  persons  empowered  to  sell  or  exchange  as  afore-  e^ei^oising 
said  shall  have  full  power  to  convey  or  otherwise  dispose  of  the  j^i^^&o. 
hereditaments  in  question,  either  by  way  of  revocation  and  empowCTed 
appointment  of  the  use,  or  otherwise,  as  may  be  necessary.  *®  convey. 

4.  The  money  so  received  upon  any  such  sale  or  for  equalitjr  Moneyn 

of  exchange  as  aforesaid  shall  be  laid  out  in  the  manner  indi-  ansing  from 
oated  in  that  behalf  in  the  will,  deed  or  instrument  containing  ^^^^J^ 
the  power  of  sale  or  exchange,  or  if  no  such  indication  be  therein  other  lands ; 
contained  as  to  all  or  any  part  of  such  money,  then  the  same  shall 
with  all  convenient  speed  be  laid  out  in  the  purchase  of  other 
hereditaments  in  fee  simple  in  possession  to  be  situate  in  England 
or  Wales  or  in  Ireland  (as  the  case  may  be),  or  of  lands  of  a 
leasehold  or  copyhold  or  customary  tenure  which,  in  the  opinion 
of  the  persons  making  the  purchase,  are  convenient  to  be  held 
therewith  or  with  any  other  hereditaments  for  the  time  being, 
subject  to  the  subsisting  uses  or  trusts  of  the  same  will,  deed  or 
other  instrument  of  settlement  in  which  the  power  of  sale  or 
exchange  was  contained;  and  all  such  hereditaments  so  to  be 
purchased  or  taken  in  exdiange  as  aforesaid  as  shall  be  freeholds 
of  inheritance  shall  be  settied  and  assured  to  the  uses,  upon  and 
for  the  trusts,  intents  and  purposes,  and  with,  under  and  subject 
to  the  powers,  provisoes  and  declarations,  to  which  the  heredita- 
ments sold  or  given  in  exchange  were  or  would  have  been 
subject,  or  as  near  thereto  as  the  deaths  of  parties  and  other 
int^eninfi^  accidents  will  admit  of,  but  not  so  as  to  increase  or 
multiply  charges ;  and  all  such  hereditaments  so  to  be  purchased 
or  taken  in  exchange  as  aforesaid  as  shall  be  of  leasehold  or 
copyhold  or  customary  tenure  shall  be  settied  and  assured  upon 
and  for  such  trusts,  intents  and  purposes,  and  with,  under  and 
subject  to  such  powers,  provisoes  and  declarations,  as  shall 
as  nearly  as  may  be  correspond  with  and  be  similar  to  the 
aforesaid  uses,  trusts,  intente  and  purposes,  powers,  provisoes, 
and  declarations,  but  not  so  as  to  increase  or  multiply  charges, 
and  so  that  i£  any  of  the  hereditaments  so  to  be  purchased  shall 
be  held  by  lease  for  years  the  same  shall  not  vest  absolutely  in 
any  tenant  in  tail  by  purchase  who  shall  not  attain  the  age  of 
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or  inpay- 
ment of  in- 
oumbranoeB. 


Honey  arising 
from  sales, 
&c.  not  to  be 
laid  out,  nor 
lands  ex* 
changed, 
else^ere 
than  in  the 
country  in 
which  lands 
sold  or  ex* 
ohangped  is 
situated. 


Until  pur- 
chase of 
lands,  &o. 
money  to  be 
invested  at 
interest. 


Trustees  of 
renewable 
leaseholds 
may  renew. 


Bestriction. 
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twenty-one  years ;  and  any  such  purohase  as  aforesaid  may  be 
made  subject  to  any  special  conditions  as  to  title  or  otherwise: 
provided  that  no  leasehold  tenement  shall  be  purchased  under 
the  powers  hereinbefore  contained  which  is  held  for  a  less  period 
than  sixty  years. 

5.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  per- 
sons exercising  any  such  power  as  aforesaid,  it  they  shall  think 
fit,  to  apply  any  money  to  be  received  upon  any  sale  or  for 
equality  of  exchange  as  aforesaid,  or  any  part  thereof,  in  lieu 
of  purchasing  lands  therewith,  in  or  towards  paying  off  or  dis- 
charging any  mortgage  or  other  charge  or  incumbrance  which 
shall  or  may  affect  all  or  any  of  the  hereditaments  which  shall 
then  be  subject  to  the  same  uses  or  trusts  as  those  to  which  the 
hereditaments  sold  or  given  in  exchange  were  or  was  subject. 

6.  No  money  arising  from  any  such  sale  or  exchange  of  lands 
or  hereditaments  in  England  or  Wales  shall  be  laid  out  in  the 

Jurchase  of  lands  or  hereditaments  situate  elsewhere  than  in 
England  or  Wales,  and  no  lands  situate  in  England  or  Wales 
shall,  under  any  such  power  as  aforesaid,  be  exchanged  for  any 
lands  or  hereditaments  situate  elsewhere  than  in  Enghmd  or 
Wales ;  and  no  money  arising  from  any  such  sale  or  exchange 
of  lands  in  Ireland  shall  be  laid  out  in  the  purchase  of  lands  or 
hereditaments  situate  elsewhere  than  in  Ireland,  and  no  lands 
or  hereditaments  situate  in  Ireland  shall,  under  any  such  power 
as  aforesaid,  be  exchanged  for  any  lands  or  hereditaments  situate 
elsewhere  than  in  Ireland. 

7.  Until  the  money  to  be  received  upon  any  sale  or  for 
equality  of  exchange  as  aforesaid  shall  be  disposed  of  in  the 
manner  herein  mentioned,  the  same  shall  be  invested  at  interest 
for  the  benefit  of  the  same  parties  who  would  be  entitled  to  the 
hereditaments  to  be  purchased  therewith  as  aforesaid,  and  the 
rents  and  profits  thereof,  in  case  such  purchase  and  settlement 
as  aforesaid  were  then  actually  made. 

8.  It  shall  be  lawful  for  any  trustees  of  any  leaseholds  for 
lives  or  years  which  are  renewable  from  time  to  time,  either 
under  any  covenant  or  contract  or  by  custom  or  usual  practice, 
if  they  shall  in  their  discretion  think  fit,  and  it  shall  be  the  duty 
of  such  trustees,  if  thereimto  required  by  any  person  having 
any  beneficial  interest,  present  or  future  or  contingent,  in  su(£ 
leaseholds,  to  use  iheir  oest  endeavours  to  obtain  from  time  to 
time  a  renewed  lease  of  the  same  hereditaments  on  the  accus- 
tomed and  reasonable  terms,  and  for  that  purpose  it  shall  be 
lawful  for  any  such  trustees  from  time  to  time  to  make  or  concur 
in  making  such  surrender  of  the  lease  for  the  time  being  sub- 
sisting, and  to  do  all  such  other  acts  as  shall  be  requisite  in  that 
behalf ;  but  this  section  is  not  to  apply  to  any  case  where  by  the 
terms  of  the  settlement  or  will  the  person  in  possession  for  his 
life  or  other  limited  interest  is  entitled  to  enjoy  the  same  without 
any  obligation  to  renew  the  lease  or  to  contribute  to  the  expense 
of  renewing  the  same  (c), 

(c)  See  Trustee  Act,  1888,  b.  10. 
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9.  In  case  any  money  shall  be  required  for  tlie  purpose  of  83  AM ^et. 
paying  for  equality  of  exchange  as  aforesaid,  or  for  renewal  of    ^'      '  *'  * 
any  lease  as  aforesaid,  it  shall  be  lawful  for  the  persons  effect-  Money  for 
ing  such  exchange  or  renewal  to  pay  the  same  out  of  any  money  ®^^^^^^ 
which  may  then  be  in  their  hands  in  trust  for  the  persons  bene-  l^rren^al of 
fidally  interested  in  the  lands  to  be  taken  in  exchange,  or  com-  leasee  may  be 
prised  in  the  renewed  lease,  whether  arising  by  any  of  the  wBys  ^"^!jj^  ^ 
and  means  hereinbefore  mentioned  or  otherwise,  and  notwith-  ™®"**^» 
standing  the  provisions  for  the  application  of  money  arising 

from  s^es  or  exchanges  hereinbefore  contained ;  and  if  they 
shall  not  have  in  their  hands  as  aforesaid  sufficient  money  for 
the  purposes  aforesaid,  it  shall  be  lawful  for  such  persons  to 
raise  the  money  required  by  mortgage  of  the  hereditaments  to 
be  received  in  exchange  or  contained  in  the  renewed  lease  (as 
the  case  may  be),  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  subsisting  uses  or  trusts  to  which  the  here- 
ditaments taken  in  exchange  or  comprised  in  the  renewed  leaae 
(as  the  case  may  be)  shall  be  subject,  and  for  the  purpose  of 
effecting  such  mortgage  such  persons  shall  have  the  same 
powers  of  conveying  or  otherwise  assuring  as  are  herein  con- 
tained with  reference  to  a  conveyance  on  sale ;  and  no  mort- 
gagee advancing  money  upon  sucn  mortgage  purporting  to  be 
made  under  this  power  shfdl  be  bound  to  see  that  such  money 
is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the  pur- 
poses aforesaid  (d). 

id)  See  Trostee  Act,  1888,  s.  16. 

10.  No  such  sale  or  exchange  as  aforesaid,  and  no  purchase  No  sale,  &o. 
of  hereditaments  out  of  money  received  on  any  such  sale  or  ^tibfout*^* 
exchange  as  aforesaid,  shall  be  made  without  the  consent  of  the  consent  of 
person  a]^pointed  to  consent  by  the  will,  deed,  or  other  instru-  tenant  for 
ment,  or  if  no  such  person  be  appointed,  then  of  the  person  en-  ^®»  *°* 
titled  in  possession  to  the  receipt  of  the  rents  and  pronts  of  such 
hereditaments,  it  there  be  such  a  person  imder  no  disability ; 

but  this  clause  shall  not  be  taken  to  require  the  consent  of  any 
person  where  it  appears  from  the  will,  deed  or  other  instrument, 
to  have  been  intended  that  such  sale,  exchange  or  purchase, 
should  be  made  by  the  person  or  persons  making  the  same 
without  the  consent  of  any  other  person. 

Pabt  n. 

Powers  of  Mortgagees  (e). 

11.  Where  any  principal  money  is  secured  or  charged  by  Powers  in- 
deed on  any  hereditaments  of  any  tenure,  or  on  any  interest  ^^  *® 
therein,  the  person  to  whom  such  money  rfiaU  for  the  time  ™    ^fi^- 
being  be  payable,  his  executors,  administrators  and  assims, 

shall,  at  any  time  after  the  expiration  of  one  year  from  the  time 
when  such  principal  money  shall  have  become  payable,  accord- 
s' o  o 
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To  sell. 


8S  ft  M  Yiot.  ing  to  the  tenns  of  the  deed,  or  after  any  interest  on  sooh  prin- 
e.  I4g,  i.  11.  qJjp^jJ  money  shall  have  been  in  arrear  for  six  months,  or  after 
any  omission  to  pay  any  premium  on  any  insuranoe  which  by 
the  terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to 
the  property  subject  to  the  charge,  have  the  lollowiDg  powers, 
to  the  same  extent  (but  no  more)  as  if  they  had  been  in  terms 
conferred  by  the  person  creating  the  charge ;  namely, 

1st.  A  power  to  sell  or  concur  with  any  other  person  in 
selling  the  whole  or  any  part  of  the  property  by  public 
auction  or  private  contract,  subject  to  any  reasonable 
conditions  he  may  think  fit  to  make,  and  to  rescind  or 
vary  contracts  for  sale,  or  buy  in  and  re-seU  the  pro- 
perty, from  time  to  time,  in  like  manner : 
2nd.  A  power  to  insure  and  keep  insured  from  loss  or  damage 
by  fire  the  whole  or  any  part  of  the  property  (whether 
affixed  to  the  freehold  or  not)  which  is  in  its  nature 
insurable,  and  to  add  the  premiums  paid  for  any  such 
insurance  to  the  principal  money  secured  at  the  same 
rate  of  interest : 
3rd.  A  power  to  appoint  or  obtain  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  whole  or  any  part 
of  the  property  in  manner  hereinafter  mentioned. 

(e)  In  the   case  of  a  mortgage  before  18S1,  these  powers  may  he 
exeroised  since  1881  {Re  Solomoti  and  Meagher^  40  Oh.  D.  d08). 


To  insure. 


To  appoint 
receiver. 


Receipts  for 

purchase- 

money 

sufficient 

discharges. 

Kotioe  to  be 
given  before 
sale;  but 
purchaser 
relieved  from 
inquiry  as  to 
circumstances 
of  sale. 


Application 
of  purchase- 
money. 


12.  Receipts  for  purchase-money  given  by  the  person  or  per- 
sons exercising  the  power  of  sale  hereby  conferred  shall  be  suffi- 
cient discharges  to  thp  purchasers,  who  shall  not  be  bound  to  see 
to  the  application  of  such  purchase-money. 

13.  No  such  sale  as  aforesaid  shall  be  made  until  after  six 
months'  notice  in  writing  given  to  the  person  or  one  of  the  per- 
sons entitled  to  the  property  subject  to  the  charge,  or  affixed  on 
some  conspicuous  part  of  such  property ;  but  when  a  sale  has 
been  effected  in  professed  exercise  of  the  powers  hereby  con- 
ferred, the  title  of  the  purchaser  shall  not  be  liable  to  be  im- 
peadied  on  the  ground  that  no  case  had  arisen  to  authorize  the 
exercise  of  such  power,  or  that  no  such  notice  as  aforesaid  had 
been  given;  but  any  person  damnified  by  any  such  unauthorized 
exercise  of  such  power  shall  have  his  remedy  in  damages  against 
the  person  selling. 

14.  The  money  arising  by  any  sale  effected  as  aforesaid  shall 
be  applied  by  the  person  receiving  the  same  as  follows :  first,  in 
payment  of  all  the  expenses  incident  to  the  sale  or  incurred  in 
any  attempted  sale ;  secondly,  in  discharge  of  all  interest  and 
costs  then  due  in  respect  of  the  charge  in  consequence  whereof 
the  sale  was  made ;  and,  thirdly,  in  discharge  of  all  the  principal , 
moneys  then  due  in  respect  oi  such  charge ;  and  the  residue  of 
such  money  shall  be  paid  to  the  person  entitled  to  the  property 
subject  to  the  charge,  his  heirs,  executors,  administrators,  or  as- 
signs, as  the  case  may  be. 
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15.  The  person  exeroisixig  the  power  of  sale  hereby  oonferred  88  *  94  Viet 
diall  have  mwer  by  deed  to  convey  or  assign,  to  and  vest  in  the  Q-  ^^»  «-  ^^- 
pnrohaser  tne  property  sold,  for  all  the  estate  and  interest  therein,  Oonyejanoe 
which  the  person  who  created'  the  charge  had  poww  to  dispose  ^  ^'f 

of,  except  that  in  the  case  of  copyhold  hereditaments  the  bene-  ^ 
ficial  interest  only  shall  be  conveyed  to  and  vested  in  the  pnr- 
ohaser by  such  deed  (/). 

^  (/)  An  equitable  mortgagee,  by  deed,  of  freeholdB  can,  under  this  sec- 
tion, convey  the  legal  estate  in  the  fee  {Be  Solomon  Meagher y  40  Ch.  D. 
508).  And  where  leaseholds  are  mortgaged  by  demise,  the  mortgagee 
can,  under  this  section,  convey  to  a  piumaser  the  reversion  left  in  the 
mortgagor  (i?ta<^  v.  HiUman,  19  W.  B.  694;  oompare  Be  Hodson  and 
Howes,  35  Ch.  Div.  668,  a  case  under  the  Conv.  Act,  1881). 

As  to  the  effect  of  this  section  where  the  mortgagor  has  registered  with 
an  indefeasible  title  under  25  &  26  Yict.  c.  53,  see  Be  Bichardeon  (12  Eq. 
398;  13£q.  142). 

16.  At  any  time  after  the  power  of  sale  hereby  conferred  Owner  of 
shall  have  become  exerciseable,  the  person  entitled  to  exercise  ^[^^^  Tit^ 
the  same  shall  be  entitied  to  demand  and  recover,  from  the  per-  deeds  and 
son  entitled  to  the  property  subject  to  the  charge,  aU  the  deeds  conveyance  of 
and  documents  in  his  possession  or  power  relating  to  the  same  ^®^^  estate, 
property,  or  to  the  title  thereto,  which  he  would  have  been 

entitied  to  demand  and  recover  if  the  same  property  had  been 
conveyed,  appointed,  surrendered  or  assigned  to  and  were  then 
vested  in  him  for  all  the  estate  and  interest  which  the  person 
creating  the  charge  had  power  to  dispose  of,  and  where  the  legal 
estate  shall  be  outstanding  in  a  tiustee  the  person  entitled  to  a 
charge  created  by  a  person  equitably  entitled,  or  any  purchaser 
from  such  person,  shall  be  entitled  to  call  for  a  conveyance  of 
the  legal  estate  to  the  same  extent  as  the  person  creating  the 
charge  could  have  called  for  such  a  conveyance  if  the  charge  had 
not  been  made. 

17.  Any  person  entitied  to  appoint  or  obtain  the  appointment  Appointment 
of  a  receiver  as  aforesaid  may  from  time  to  time,  if  any  person  ®^  recover. 
or  persons  has  or  have  been  named  in  the  deed  of  charge  for 

that  purpose,  appoint  such  person  or  any  one  of  such  persons 
to  be  receiver,  or  if  no  person  be  so  named,  then  may,  by 
writing  delivered  to  the  person  or  any  one  of  the  persons  en- 
titied to  the  propertv  subject  to  the  charge,  or  affixed  on  some 
conspicuous  part  of  the  property,  require  such  last-mentioned 
person  or  persons  to  appomt  a  fit  and  proper  person  as  receiver, 
and  if  no  such  appointment  is  made  within  ten  days  after  such 
requisition,  then  may  in  writing  appoint  any  person  he  may 
think  fit. 

18.  Every  receiver  appointed  as  aforesaid  shall  be  deemed  to  Beoeiyer 

be  the  agent  of  the  person  entitled  to  the  property  subject  to  the  ^^°^®*  ^  ^ 
charge,  who  shall  be  solely  responsible  for  his  acts  or  defaults,  of ^the  ^ 
imless  otherwise  provided  for  in  the  charge.  mortgagor. 

19.  Every  receiver  appointed  as  aforesaid  shall  have  power  Powers  of 
to  demand  and  recover  and  give  effectual  receipts  for  all  the  r^^iver- 
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33  ft  94  Yiot. 
e.  140,  1. 19. 


BeoeiTer 
may  be 
remoYed. 


Beoeiyer  to 
reoeiye  a 
commisaion 
not  ezoeeding 
five  per  oent. 


Reoeiyer  to 
xnBure,  if 
required. 


Applioation 
of  moneyv 
xeceiyedbj 
him. 


This  part  to 
relate  to 
charges  by 
way  of  mort- 
gage only. 


rents,  issues  and  profits  of  the  property,  of  whioh  he  is  appointed 
reoeiyer  by  action,  suit,  distress  or  otherwise,  in  the  name  either 
of  the  person  entitled  to  the  property  subject  to  the  charge,  or 
of  the  person  entitled  to  the  money  secured  by  the  charge,  to 
the  full  extent  of  the  estate  or  interest  which  the  person  who 
created  the  charge  had  power  to  dispose  of. 

20.  Every  receiver  appointed  as  aforesaid  may  be  removed 
by  the  like  authority  or  on  the  like  requisition  as  before  pro- 
vided with  respect  to  the  original  appointment  of  a  receiver,  and 
new  receivers  may  be  appointed  from  time  to  time. 

21.  Every  receiver  appointed  as  aforesaid  shall  be  entitled  to 
retain  out  of  any  money  received  by  him,  in  lieu  of  all  costs, 
charges  and  expenses  whatsoever,  such  a  commission,  not  ex- 
ceeding five  per  centum  on  the  ctoss  amount  of  all  money 
received,  as  snail  be  specified  in  his  appointment,  and  if  no 
amount  shall  be  so  specified,  then  five  per  centum  on  such  gross 
amount. 

22.  Every  receiver  appointed  as  aforesaid  shall,  if  so  directed 
in  writing  by  the  person  entitled  to  the  money  secured  by  the 
charge,  insure  and  keep  insured  from  loss  or  damage  by  fire, 
out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  char^  (whether  affixed  to  the  freehold 
or  not)  which  is  in  its  nature  insurable. 

23.  Every  receiver  appointed  as  aforesaid  shall  pay  and 
apply  all  the  money  received  by  him  in  the  first  place  in  dis- 
charge of  all  taxes,  rates  and  assessments  whatsoever,  and  in 
payment  of  his  commission  as  aforesaid,  and  of  the  premiums  on 
the  insurances,  if  any,  and  in  the  next  place  in  payment  of  all 
the  interest  accruing  due  in  respect  of  any  principal  money 
then  charged  on  the  property  over  which  he  is  receiver,  or  on 
any  part  thereof,  and,  subject  as  aforesaid,  shall  pay  all  the 
residue  of  such  money  to  the  person  for  the  time  being  entitled 
to  the  property  subject  to  the  charge,  his  executors,  adminis- 
trators or  assigns. 

24.  The  powers  and  provisions  contained  in  this  part  of  this 
act  relate  only  to  mortgages  or  charges  made  to  secure  money 
advanced  or  to  be  advanced  by  way  of  loan,  or  to  secure  an 
existing  or  future  debt. 


[Paet  m.  of  the  present  act  (sects.  25  to  30),  which  contained  provi- 
sions as  to  the  investment  of  trust  funds  and  the  appointment  and  powers 
of  trustees  and  executors,  has  been  repealed  by  sect.  71  of  the  Cony.  Act, 
1881,  but  new  provisions  dealing  respectively  with  the  same  subject- 
matter  as  the  repealed  sections  will  be  found  in  the  Trust  Investment  Act, 
1889,  and  in  sects.  43, 31,  36,  and  37  of  the  Oonv.  Act,  1881.  The  new  pro- 
visions are  in  every  case  retrospective,  and  may  be  cumulative  (Seei2eZfoy(2, 
1888,  W.  N.  20).   Part  m.  of  the  present  act  has  accordingly  been  omitted.] 
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Part  IV- 

Oeneral  Provisions, 

31.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  88  ft  84  Viot. 
"be  entitled  to  tne  possession  or  to  the  receipt  of  the  rents  and    Q- 1^»  ■•  81. 
income  of  land  or  personal  property,  although  his  estate  may  Tenants  for 
be  charged  or  incumbered,  either  by  himself  or  by  any  former  l^*®»  *«•  ™*y 
owner,  or  otherwise  howsoever  to  any  extent ;  but  the  estates  powOTs,  not- 
or  interests  of  the  parties  entitled  to  any  such  charge  or  incum-  withstanding 
brance  shall  not  be  affected  by  the  acts  of  the  person  entitled  ino^mbranoeB. 
to  the  possession  or  to  the  receipt  of  the  rents  and  income  as 
aforesaid,  unless  they  shall  concur  therein  {g). 

{a)  Part  IV.  of  the  present  act  has  been  repealed  by  sect.  64  of  the 
8.  Ij.  a.  1882,  but  has  been  retained  in  connection  with  Parts  I.  and  n. 
(See  note  aiUe,  p.  558}> 


32.  None  of  the  powers  or  incidents  hereby  conferred  or  Powers,  &c. 
annexed  to  particular  offices,  estates,  or  circumstances,  shall  liereby  given 
take  effect  or  oe  exerciseable  if  it  is  declared  in  the  deed,  will,  ^l^tiyedbv 
or  other  instrument  creating  such  offices,  estates,  or  circum-  express  deck- 
stances  that  they  shall  not  take  effect ;  and  where  there  is  no  ^^^^ 
such  declaration,  then  if  any  variations  or  limitations  of  any  of 

the  powers  or  incidents  hereby  conferred  or  annexed  are  con- 
tained in  such  deed,  will,  or  other  instrument,  such  powers  or 
incidents  shall  be  exerciseable  or  shall  take  effect  only  subject 
to  such  variations  or  limitations. 

33.  Nothing  in  this  act  contained  shall  be  deemed  to  em-  No  persons 
power  any  trustees  or  other  persons  to  deal  with  or  affect  the  ^^^  ^Sled 
estates  or  rights  of  any  persons  soever,  except  to  the  extent  to  under  the 
which  they  might  have  dealt  with  or  affected  the  estates  or  settlement, 
rights  of  such  persons  if  the  deed,  will,  or  other  instrument  ^^^^^^ 
under  which  such  trustees  or  other  persons  are  empowered  to 

act  had  contained  express  powers  for  such  trustees  or  other 
persons  so  to  deal  with  or  affect  such  estates  or  rights. 

34.  The  provisions  contained  in  this  act  shall,  except  as  here-  Oommence- 
inbef ore  otherwise  provided,  extend  only  to  persons  entitled  or  ^  *®*' 
acting  under  a  deed,  will,  codicil,  or  other  instrument  executed 

after  the  passing  of  this  act,  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date. 

36.  This  act  shall  not  extend  to  Scotland.  Extent  of  act. 
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THE  VENDOR  AND  PUECHASER  ACT,  1874. 

37  &  38  ViCTORLfi,  CAP.  78. 

An  Act  to  amend  the  Law  of  Vendor  cmd  Furchasery  and 
further  to  simplify  Title  to  Land. 

[7th  August,  1874.] 

87  ft  8t  Yiet.   Whereas  it  is  expedient  to  facilitate  the  traofifer  of  land  by 
^-  "^^^  '•  ^-     means  of  certain  amendments  in  the  law  of  vendor  and  pur- 
chaser : 

Be  it  enacted  as  follows : 
Forty  yean         1.  In  the  completion  of  any  contract  of  sale  of  land  made 
fo^*ty^      after  the  thirty-first  day  of   December  one  thousand  eight 
yean  as  the     himdred  and  seventy-four,  and  subject  to  any  stipulation  to  the 
root  of  title,     contrary  in  the  contract,  forty  years  shall  be  substituted  aB  the 
period  of  commencement  of  title  which  a  purchaser  may  require 
m  place  of  sixty  years,  the  present  period  of  such  commence- 
ment ;  nevertheless  earlier  title  than  forty  years  may  be  re- 
quired in  oases  similar  to  those  in  which  earlier  title  than  sixty 
years  may  now  be  required. 
Rules  for  2.  In  the  completion  of  any  such  contract  as  aforesaid,  and 

oW^atioM      '^hject  to  any  stipulation  to  the  contrary  in  the  oontract,  the 
and  rights  of   obligations  and  rights  of  vendor  and  purchaser  shall  be  regu- 
vendor  and      lated  by  the  following  rules ;  that  is  to  say, 
pnnOiaser.  j^^^   -^^^^^  ^  contract  to  grant  or  assign  a  term  of  years, 

whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  or  assign  shall  not  be 
entitled  to  call  for  the  title  to  the  freehold ; 
Second.  Hecitals,  statements,  and  descriptions  of  facts,  matters, 
and  parties  contained  in  deeds,  instruments,  acts  of  Parlia- 
ment, or  statutory  declarations,  twenty  years  old  at  the 
date  of  the  contract,  shcdl,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  the  truth  of  such  facts,  matters,  and  descrip- 
tions; 
Third.  The  inability  of  the  vendor  to  furnish  the  purchaser 
with  a  legal  covenant  to  produce  and  furnish  copies  of 
docimients  of  title  shall  not  be  an  objection  to  title  in  case 
the  purchaser  will,  on  the  completion  of  the  contract^  have 
an  equitable  right  to  the  production  of  such  documents ; 
Fourth.  Such  covenants  for  production  as  the  purchaser  can 
and  shall  require  shall  be  furnished  at  his  expense,  and  the 
vendor  shall  bear  the-  expense  of  perusal  and  execution  on 
behaU  of  and  by  himself,  and  on  behalf  of  and  by  neces- 
sary parties  other  than  the  purchaser ; 
Fifth,  where  the  vendor  retains  any  part  of  an  estate  to 
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wUoh  any  documents  of  titie  rdiate  he  shall  be  entitled  to  •^  *  *•  v^*- 
retain  suoh  documents  (a).  — ! ' 

(a)  The  first  role  oontrols  tlie  right  of  a  litigant  in  an  action  for  specific 

Serfonnanoe  to  production  of  deeds,  where  there  is  merely  a  general 
enial  of  tiie  title  of  the  other  party ;  but  the  rule  does  not  prevent  the 
title  being  ^own  to  be  bad  alttmde  {Janes  y.  Watts,  43  Ch.  Diy.  574). 
An  agreement  to  grant  a  right  of  way  for  a  term  is  within  the  role  (5.  (7.) 
The  rule  does  not  prevent  a  lessee  bemg  affected  with  constructive  notice 
of  his  lessor's  title  {Fa^man  v.  Harland,  17  Ch.  D.  353).  In  connection 
with  this  rule,  see  Ck)nv.  Act,  1881,  s.  3  (1),  jpost,  p.  574,  and  s.  13  (1), 
post,  p.  586. 

Under  the  second  rule,  it  was  held  that  a  recital  in  a  deed  more  than 
twenty  years  old  that  the  vendor  was  seised  in  fee  simple  prevented  a 
purchaser  from  demanding  any  abstract  of  prior  title  {Bolton  v.  School 
jBoardfor  London,  7  Ch.  D.  766).  So  a  recital  that  a  sale  was  made  in 
pursuance  of  a  trust  for  sale  precluded  a  requisition  as  to  whether  it  was 
a  valid  exercise  of  tiiat  trust  {Be  Marsh  and  OranviUe,  24  Oh.  D.  11). 
As  to  a  covenant  for  production,  see  Conv.  Act,  1881,  s.  9  (8),  post^  p.  585. 

3.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  Trastees  may 
huy  without  excluding  the  application  of  the  second  section  of  *^^hrtan^*' 
this  act.  ^  pules. 

4.  The  legal  personal  representative  of  a  mortgagee  of  a  free-  Legal  per- 
hold  estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  sonal  repre- 
have  heen  admitted,  may,  on  payment  of  aU  sums  secured  hy  sontative  may 
the  mortgage,  convey  or  surrender  the  mortgaged  estate,  whether  ^tete^of^ 
the  mortgage  be  in  form  an  assurance  subject  to  redemption,  or  mortgaged 
an  assurance  upon  trust  (6).  property. 

{h)  This  section  has  been  repealed  by  the  Conv.  Act,  1881,  s.  30  (2),  post^ 
p.  600. 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  Bare  legal 
incorporeal  hereditament  of  which  such  trustee  was  seised  in  ^**^^*®Li. 
fee  smiple,  such  hereditament  shall  vest  like  chattel  real  in  STocecatoror 
the  legal  personal  representative  from  time  to  time  of  such  administrator, 
trustee  (c). 

(c)  Sect.  5  was,  as  to  England,  repealed  and  re-enacted  in  a  limited 
form  by  38  &  39  Yict.  c.  87,  s.  48.  The  last-named  section  has  been 
repealed  by  the  Conv.  Act,  1881,  s.  30  (2),  jm)«^,  p.  600.  Sect.  5  has  been 
repealed,  as  to  Ireland,  by  the  Conv.  Act,  1881,  s.  73,  post,  p.  622. 

As  to  what  was  a  bare  trustee  within  tiie  section,  see  Christie  v.  Ovington 
(1  Ch.  D.  279) ;  Re  Cunningham  andFrayling  (60  L.  J.  Ch.  591);  Morgans, 
Bwansea  Authority  (9  Ch.  D.  582). 

6.  When  any  freehold  or  copyhold  hereditament  shall  be  Married 
vested  in  a  married  woman  as  a  bare  trustee,  she  may  convey  T^^^  ^^^ 
or  surrender  the  same  as  if  she  were  a  feme  sole  (d).  Sitee,  may 

convey,  &o. 

Jd)  A  mamed  woman  who  was  a  trustee  for  sale  was  held,  after  an 
er  for  sale  had  been  made  by  the  court  and  the  purchase-money  had 
been  paid  into  court,  to  be  a  baore  trustee  within  this  section  {Be  Docwra, 
Docwra  v.  Faithy  29  Ch.  D.  693). 
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0.*  I*/?*'       '^'  -^^^^  ^®  oommenoement  of  this  act,  no  priority  or  pro- 
~ — ^7-^—^  teotion  shall  be  given  or  allowed  to  any  estate,  right,  or  interest 
Protection       jj^  i^nd  by  reason  of  such  estate,  right,  or  interest  being  pro- 
^  l^Sl"       tected  by  or  tacked  to  any  legal  or  other  estate  or  interest  in 
estates  and      such  land ;  and  full  effect  shau  be  given  in  every  court  to  this 
hf^^  S*  ^  [provision,  although  the  person  claiming  such  priority  or  proteo- 
^^   '      tion  as  aforesaid  shall  claim  as  a  purchaser  for  viduable  con- 
sideration and  without  notice :    F^vided   always,  that    this 
section  shall  not  take  away  from  any  estate,  right,  title,  or 
interest  any  priority  or  protection  wnich  but  for  this  sedion 
would  have  been  given  or  allowed  thereto  as  a^;ainst  any  estate 
or  interest  existing  before  the  commencement  of  this  act  {e), 

(e)  This  section  was  repealed  as  to  England,  by  38  &  39  Yiot.  c.  87, 
8.  129,  and  as  to  Ireland  uy  the  Conv.  Act,  1881,  s.  73  (See  Bohituon  v. 
Trevor,  12  Q.  B.  D.  423). 

Kon-registra-  8.  Where  the  will  of  a  testator  devising  land  in  Middlesex  or 
MidcU*  ^^  ^  Yorkshire  has  not  been  registered  within  the  period  allowed  by 
&o.  ouxe/in  ^^  ^  ^^^^  behalf,  an  assurance  of  such  land  to  a  purchaser  or 
certain  cases,  mortgagee  by  the  devisee  or  by  someone  deriving  title  under 
him  shall,  if  registered  before,  take  precedence  of  and  prevail 
over  any  assurance  from  the  testator's  neir-at-law  (/). 

(/)  Wills  must  be  registered  in  Middlesex  within  six  months  from  the 
death  (7  Anne,  c.  20,  ss.  1  and  8 ;  see  54  &  55  Vict.  0.  64;  j^  Cooper, 
Cooper  V.  Vesey,  20  Ch.  Div.  611).  As  to  Yorkshire,  see  now  47  &  48  Vict. 
0.  54,  ss.  4  and  14 ;  and  before  mat  act,  8  Geo.  II.  c.  6,  and  6  Anne,  c.  35 ; 
Chadunde  v.  Turner,  1  Oh.  310. 

Vendor  or  9.  A  vendor  or  purchaser  of   real  or  leasehold  estate  in 

pnrohaaer  England,   Or   their   representatives  respectively,  may  at  any 

at**o"  time  or  times  and  fnL  time  to  time^  apply>  a  smamarir 

judge  in  way  to  a  judge  of  the  Court  of  Chancery  in  England  in 

ohambers  as  chambers,  in  respect  of  any  requisitions  or  objections,  or  any 

to  reqnLBitions    i-p  *i.»  au  -i.-**  a.     £ 

or  o^eotiona    ^^T^  for  compensation,  or  any  other  question  arising  out  of 

or  compensa-   Or  connected  with  the  contract,  (not  being  a  question  affecting 

tion,  &0.         tjjQ  existence  or  validity  of  the  contract,)  and  the  judge  shall 

make  such  order  upon  the  application  as  to  him  snail  appear 

just,  and  shall  order  how  and  by  whom  all  or  any  of  the  costs 

of  and  incident  to  the  application  shall  be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland, 
or  their  representatives  respectively,  may  in  like  manner  and  for 
the  same  purpose  apply  to  a  judge  of  the  Court  of  Chanoery  in 
Ireland,  and  the  judge  shall  ma£e  such  order  upon  the  appUca* 
tion  as  to  him  snail  appear  just,  and  shall  order  how  and  by 
whom  all  or  any  of  the  costs  of  and  incident  to  the  application 
shall  be  borne  and  paid  (g). 

Gases  under         {9)  In  an  action  for  specific  performance  of  a  contract  as  to  real  estate 
this  section,      the  ordinary  form  of  relief  is  as  follows : — ^The  court  (1)  makes  a  declara- 
tion establishing  tiie  contract;   (2)  directs  a  reference  as  to  title;  and< 
(3)  gives  directions  consequent  on  the  result  of  the  reference  (Seton,  4tk 
ed.  1297,  1307). 
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Acooiding  to  the  words  of  this  section  the  parties  cannot,  upon  an  ^  *  J*  ^^*« 
application  under  it,  question  either  the  existence  or  the  validity  ol  the     <>•  «*»  »•  9. 
contract,  e,g,,  on  the  nound  of  fraud  {Be  Hargrtavta  and  Thompson,  32 
Gh.  Div.  459 ;  see  Re  Davie  and  Cavey,  40  Oh.  I).  608 ;  Be  Sandbach  and 
Edmondeon,  1891, 1  Oh.  102).  It  is,  however,  only  the  existence  and  validity 
of  the  contract,  in  its  inception,  which  cannot  oe  questioned ;  and  there- 
fore questions  as  to  rescission  can  be  dealt  with  ^Be  Jackson  and  Wbodhurn, 
37  Oh.  D.  47).    An  application  under  this  section  cannot  be  treated  as  if 
an  action  had  been  Drought  (Be  Hargreaves  and  Thompson,  32  Oh.  Div. 
456) ;  but  whatever  could  oe  done  in  chambers  upon  reference  as  to  title 
where  the  contract  had  been  established  can  be  done  {Be  Burroughs,  Lynn 
and  Sexton,  5  Oh.  Div.  604).    And  accordingly  the  same  kind  of  evidence 
can  be  used  {Ih,)    The  section,  however,  was  not  intended  to  enable  the 
court  to  try  in  tnis  way  disputed  questions  of  fact  {lb,  603 ;  Be  Popple 
and  BarraU,  25  W.  E.  248;  Be  Gray  and  the  Metropolitan  B.  Co.,  44 
L.  T.  567),  but  was  intended  to  enable  either  vendor  or  purchaser  to        /     >    /       - 
obtain  a  decision  upon  some  isolated  point  {Be  Hargreaves  and  Thompson,    {^(.  /\^  ,'(u{A'i  /- 
32  Oh.  Div.  459),  e.  g.,  any  short  point  of  law  or  construction  arising  upon     A.        '^^ 
the  abstract  or  upon  the  purchaser's  requisitions  {Be  Popple  and  BarraU,  5  *  ^^'       .  '/ 

«WP;)  .      \ 

The  court  has  authoril^  not  only  to  decide  the  questions  asked,  but 
also  to  make  an  order  which  will  be  just,  as  the  natural  consequence  of 
the  decision  {Be  Hargreaves  and  Thompson,  32  Oh.  Div.  457). 

Under  this  section  the  court  has  dealt  with  the  following  (among  other)  Question  in 
questions  in  respect  of  requisitions  and  objections,  viz.,  whether  a  requi-  '^'P^t  pf 
sition  as  to  the  completeness  of  the  abstract  should  be  answered  {Be  Ford  '^"^"O^ 
ajid  Hill,  10  Ch.  Div.  365) ;  whether  a  vendor's  refusal  to  answer  a  requi-  «rt«^ 
sition  was  unreasonable  {Be  Olenton  and  Saunders,  53  L.  T.  434);  or 
whether  succession  duty  was  payable  {Be  Cooper  and  Allen,  4  Oh.  D.  802 ; 
Be  Warner,  17  Oh.  D.  711);  whether  a  purchaser  was  entitled  to  have  a 
deed  stamped  {Whiting  to  Loomes,  17  On.  Div.  10);  whether  the  vendor 
was  bound  to  apply  for  the  discharge  of  incumbrances  under  sect.  5  of  the 
Conv.  Act,  1881  {&.  N.  B.  Co.  y.  Sanderson,  25  Oh.  D.  788);  whether  a 
purchaser  was  entitled  to  evidence  that  a  debenture  charge  had  not 
attached  {Be  Home  and  Hdlard,  29  Oh.  D.  736),  or  that  a  power  of  sale 
had  arisen  {Be  Irish,  &c.  Society  and  CKee/e,  7  L.  E.  Ir.  136) ;  what 
was  sufficient  evidence  that  covenants  had  been  performed  {Binger  to 
Thompson,  45  L.  T.  580),  or  that  a  vendor  had  a  right  to  conve^r  (Be 
Harman  and  Uxbridge  it.,  49  L.  T.  130),  or  that  no  common  rignts 
existed  {Be  Bridge  and  Macrae,  30  W.  E.  539);  who  should  pay  for 
registry  searches  {Be  Murray  and  Heggarty,  15  L.  E.  Ir.  510),  or  lor  pro- 
duction of  documents  (Willett  v.  Araenti,  60  L.  T.  735);  whether  an  estate 
tail  had  been  barred  (Jle  Dudson,  8  Gh.  D.  628) ;  whether  there  was  a  pre- 
sumption of  enfranchisement  of  copyholds  {lie  Lidiard,  42  Oh.  D.  254); 
what  fine  was  payable  on  a  sale  of  copyholds  under  the  S.  L.  A.  1882  {Be 
Naylor  and  Spendla,  34  Oh.  D.  217) ;  whether  a  post-nuptial  settlement 
was  valid  {Be  Foster  and  Lister,  36  L.  T.  582) ;  whether  mortgages  passed 
under  a  devise  {Be  Packman  and  Moss,  1  Oh.  D.  214) ;  questions  on  the 
construction  of  wills  {Be  Coleman  and  Jarrom,  4  Oh.  D.  165 ;  Be  White 
and  Hindle,  7  Oh.  D.  201;  Be  Hutchinson  and  Tenant,  8  Oh.  D.  540; 
Be  Sturge  and  G.  W.  B.  Co.,  19  Oh.  D.  444);  whether  tiie  receipt  of  a  married 
woman  for  a  legacy  discharged  the  property  {Be  Coward  and  Adam,  20 
Eq.  179) ;  whether  trustees  had  been  properly  appointed  {Be  Walker  and 
Hughes,  24  Oh.  D.  698;  Be  Glenny  and  HarUey,  25  Oh.  D.  611 ;  Be  Coates 
to  Parsons,  34  Oh.  D.  370) ;  whether  a  lease  had  been  properly  granted 
{HaUett  to  Martin,  24  Oh.  JD.  624) ;  whether  a  power  of  s^e  and  exchange 
authorized  a  partition  {Be  Frith  and  Osborne,  3  Oh.  D.  618) ;  whether  a 
power  of  sale  under  a  local  act  was  exerdseable  (Be  St,  Saviour^s,  31 
Oh.  D.  412) ;  whether  the  trustee  of  a  bankrupt  could  exercise  a  power  of 
appointment  {Nichols  to  Nixey,  29  Oh.  D.  1005);  questions  under  the 
S.  L.  A.  1882  {Be  Ea/rU  and  Webster,  24  Oh.  D.  144 ;  Be  Hale  and  Smyth, 
66  L.  T.  151),  or  under  the  Oonv.  Act,  1881  {Be  Higgins  and  Percival,  59 
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S7  k  88  Yiet.  L.  T.  213) ;  whether  the  ooncurrenoe  was  neoeesary  of  the  Oharity  Com- 
e.  78,  1.  9.  missioners  {Be  Royal  Society  and  Thompson,  17  C3i.  D.  407 ;  Finnis  to  Forles, 
24  Ch.  D.  591),  or  of  the  husband  of  a  married  woman  {Be  Tkomp9on  and 
Curzon,  29  Ch.  D.  177),  or  of  cestui  one  trusts  (Be  Cooke,  4  Ch.  D,  464j; 
whether  a  good  title  could  be  made  by  the  following  persons : — an  heir 
(Be  Morion  and  Ilalhtt,  15  Ch.  Div.  143) ;  a  devisee  {Osborne  to  Bawlett,  13 
Ch.  D.  774);  an  executor  {Be  Tanqueray-Willaume,  20  Ch.  Div.  465;  Be 
Whistler,  35  Ch.  D.  561);  an  administrator  {Be  Clay  and  Tetley,  16  Ch. 
Div.  3 ;  Be  Adams  and  Kensington,  27  Ch.  D.  394) ;  trustees  {Be  Wright 
and  Marshall,  28  Ch.  D.  93 ;  Patten  to  Edmonton,  48  L.  T.  870 ;  Be  Arbib 
and  Class,  1891,  1  Ch.  601);  a  compounding  debtor  {Be  KearUy  and 
Clayton,  7  Ch.  D.  615) ;  the  survivor  of  two  trustees  of  a  bankrupt  {Be 
Waddell,  2  Ch.  D.  172),  or  of  two  liquidators  of  a  company  {Be  Metro- 
politan Bank  and  Jones,  ih,  p.  366) ;  whether  the  joint  receipt  of  different 
mortgagees  was  a  good  receipt  (i?€  Parker  and  Beech,  56  L.  T.  95);  whether 
trustees  could  be  required  to  receive  money  personally  {Be  Bellamy ,  24 
Ch.  D.  387 ;  Be  Flower,  2,1  Ch.  D.  592). 
Claim  for  ^  The  court  has  also  decided  claims  for  compensation;  e,g,,  whether 

oompenflation.  compensation  was  payable  before  completion  (Aspinalls  to  Powell,  60 
L.  T.  595 ;  Be  Htrhalt  and  Chaytor,  57  L.  J.  Ch.  421 ;  Be  Orange  and 
Wright,  52  L.  T.  606),  or  after  completion  {Be  Turner  and  Skdton,  13 
Ch.  D.  130).  As  to  reference  to  chambers,  see  AspinaJls  to  PowtU  (00 
L.  T.  595). 
Other  qnes-  The  court  has  also  decided  other  questions;  e,g,,  what  should  be  the 
tioDs.  form  of  conveyance  {Be  Piggott  and  G,  W.  B,  Co,,  18  Ch.  D.  146);  whether 

particular  covenants  should  be  inserted  {Be  Agg-Cfardner,  25  Cn.  D.  600; 
Be  Moncton  and  Gilzean,  27  Ch.  D.  555 ;  Be  Gray  and  Metropolitan  B, 
Co,,  44  L.  T.  567;  Be  Sawyer  and  Baring,  51  L.  T.  356;  Be  Mordy  and 
{  !^  "     '■  \        i    <?oiy?naw,  ih,  721  ;  Be  Lander  and  Batilev,  1892.  W.  N.  119);  who  had  the 
V     ij^    ^        .  i     ,^*     right  to  deeds  {Be  Doherty,  15  L.  R.  Ir.  2477;  whether  the  purchaser  was 
^ru/C  /'  ^^''^'l     ]  <'j"^    entitled  to  a  rent- charge  as  an  indemnity  against  rent  {lb,);  whether  a 
LOuw(   \i  >      ■iA^v,.^    purchaser  was  entitled  to  damages  for  non-repair  paid  to  the  vendor  by  a 
f^  ^\r  f>rvv<  ^.'.."../M  >!  former  tenant  {Be  Edie  and  Brown,  58  L.  T.  307). 

A.  ^4ij*4-it  iii/^tn-iu*,.  tLwW.  The  court  has  also  decided  whether  a  right  of  way  was  included  in  the 
\\  Vc  mcHiCJ  f  lU  kLn.i>     ooiitract  (Be  Lavery  and  Kirk,  33  S.  J.  1 27) ;  whether  a  purchaser  was  bound 

e-    /-   .i  i^N^  *'^   1-/^  ^y  *  condition  of  sale  alleged  to  be  misleading  {Be  Marsh  and  Granville, 
»wur.  iyo)^uvr^..   24Ch.Div.  11;  Be  Sandhcfch  and  Edmondson,  IS91,  I  Ch,  99);  towhata 

condition  as  to  misdescription  applied  {Be  Bey f  us  and  Masters,  39  Ch.  Div. 
110);  whether  under  the  conditions  the  vendor  had  the  right  to  rescind 
{Be  Jackson  and  Oakshott,  14  Ch.  D.  851 ;  G.  N,  B,  Co,  v.  Sanderson,  25 
Ch.  D.  788 ;  MonvtonY,  Gilzean,  27  Ch.  D.  555 ;  Be  Dames  and  Wood,  29  Ch. 
D.  626 ;  Be  Jackson  and  Woodhum,  37  Ch.  D.  44 ;  Be  Arbib  and  Class,  1891, 
1  Ch.  601 ) ;  whether  the  purchaser  had  the  right  to  show  the  title  to  be  de- 
fective {Be  Davys  and  Saitrin,  17  L.  R.  Ir.  334),  or  to  repudiate  the  contract 
{Be  Gloag  and  Miller,  23  Ch.  D.  320) ;  what  price  was  payable  under  the 
contract  {Be  Popple  and  Barratt,  25  W.  R.  248) ;  whether  any,  and  what, 
interest  was  payable  (i?c  Piggott  and  G,  W,  B,  Co,,  18  Ch.  U,  146;  Biley 
to  StreatfiM,  34  Ch.  D.  386 ;  Be  Golds  and  Norton,  52  L.  T.  321);  and  the 
court  has  ordered  the  return  of  interest  paid  under  protest  {Be  Young  and 
Haraton,  31  Ch.  Div.  168). 
Return  of  The  section  provides  that  the  judge  shaU  make  such  order  as  to  btm 

deposit.  shall  appear  just,  and  accordingly  the  court  has  upon  a  purchaser's 

summons  ordered  a  return  of  the  deposit  with  interest  {Be  Cosh  and  Metro^ 
politan  District  B,  Co.,  13  Ch.  D.  607 ;  Be  Hargreaves  and  Thompson,  32 
Ch.  Div.  454;  Be  Smith  and  StoU,  48  L.  T.  512;  see,  however.  Be  Davis 
and  Cavey,  40  Ch.  D.  608,  where  a  return  was  claimed  on  the  ground  of 
Costs  of  in-      fraud) ;   and  has,  in  addition,  ordered  payment  by  the  vendor  of  the 
vestigating       purchaser's  costs  of  investigatiDg  the  tiUe  {Be  Higgins  and  Hitchman^  21 
title.  Ch.  D.  95 ;  Be  Ehsworth  and  Tidy,  42  Ch.  Div.  53 ;  Be  Bryant  and  Bam^ 

ingham,  44  Ch.  Div.  218) ;  and  such  costs  may  be  charged  on  the  vendor's 
interest  on  the  property  {Be  Yielding  and  Weatbrook,  31  Ch.  D.  344).  An 
order  to  the  like  efieot  has  been  made  on  a  vendor's  summons  {Be  Higgins 
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omd  Percivaly  59  L.  T.  213) ;  and  see  the  conditional  order  for  return  of  87  ft  88  Yiot. 
deposit  in  Re  Betffua  and  Master,  Z^  Ch.  D.  112.  o.  78,  8.  9. 

A  question  as  to  a  voluntary  gift,  whicli  was  held  not  to  be  within  the  

act,  was  yet  determined  under  it,  counsel  admitting  a  contract  for  a 
nominal  consideration  {Re  Salisbury ^  23  W.  E.  824). 

The  order  on  the  summons  may  direct  a  reference  to  chambers  as  to  the  Beferanoe  to 
form  of  the  conveyance  {Re  Moncton  and  Oilzean,  27  Ch.  D.  564),  or  as  to  ohambera. 
the  amount  of  compensation  {Aspinalls  to  Powell^  60  L.  T.  595). 

In  actions  for  spnecific  performance  the  general  role  is  that  the  parties  to  Parties, 
the  contract,  or  their  representatives,  are  the  necessary  and  sufficient  parties 
to  the  action  f Fry,  3rd  ed.  73,  83).  On  a  summons  under  tMs  section  the 
only  persons  oetween  whom  the  court  can  decide  anything  are,  it  has 
been  said,  the  vendor  and  the  purchaser  (^e  Naylor  and  Spendla^  34  Ch. 
Div.  220),  but  other  parties  (e.  g,,  a  lord  of  the  manor)  may  come  in  and  be 
bound  {lb, )  The  court  may  direct  other  parties  to  be  served,  see  Re  Tippett 
and  Newbvuldy  37  Ch.  Div.  446 ;  a  case  m  which  the  summons  was  sub- 
sequently by  amendment  made  an  originating  summons  on  a  question  of 
construction.  No  decision  will  bind  any  party  not  before  the  court,  f.  g., 
the  Crown  in  respect  of  duty  {Re  Cooper  and  Allen,  4  Ch.  D.  827) ;  nor  will 
it  prevent  subsequent  litigation  against  the  same  purchaser  in  respect  of 
the  same  title  {Osborne  to  SowUU,  13  Ch.  D.  781). 

A  summons  may  be  adjourned  into  court  without  discussion  {Re  Jackson  Hearing  of 
and  Woodbum,  37  Ch.  V.  47 ;  see,  however,  Re  Coleman  and  Jarrom,  smnmoiiB. 
4  Ch.  D.  168),  or  for  further  argument.    An  adjournment  may  be  ordered  .    . 

either  at  the  request  of  one  of  the  parties  (^e  Warner,  17  Ch.  D.  712),  or  at 
the  discretion  of  the  judge  {Re  Cooper  and  Allen,  4  Ch.  D.  805);  and  the 
adjournment  may  be  on  part  only  of  the  summons  {Re  Tippett  and 
Newboutdy  37  Ch,  D.t445).  The  judgment  may  be  given  in  comi  if  the 
purchaser  desires  it  {Re  Coleman  and  Jarrom,  4  Ch.  D.  1 68). 

For  the  practice  as  to  appeals  from  orders  made  in  chambers  under  Appeals, 
this  act,  see  Annual  Practice,  note  to  sect.  50  of  Jud.  Act,  1873.  The  time 
within  which  an  appeal  can  be  brought  is  twenty-one  days  {Re  Blyth  and 
Yowng,  13  Ch.  D.  416;^€  Ricketts  and  Avent,  1890,  W.  N.  16).  As  to 
the  time  from  which  this  period  is  calculated,  see  B.  S.  C.  Ord.  58,  r.  15. 
'When  an  order  dismissing  an  application  contains  a  declaration  as  such, 
or  as  an  expression  of  opmion  so  as  to  bind  the  rights  of  the  parties,  it  is 
not  a  simple  refusal  of  the  application  within  that  rule  {Re  Clay  and 
TeOey,  16  Ch.  Div.  3). 

As  a  general  rule  the  costs  will  follow  the  event  {Re  Davis  and  Cavey,  Costs. 
40  Ch.  D.  609 ;  Re  Starr-Bowkett  Society  and  Sibun,  42  Ch.  D.  386  ; 
Re  Johnson  and  tuetin,  30  Ch.  Div.  49).  If  the  question  submitted  is 
whether  a  good  title  can  be  made,  and  the  title,  even  though  not  one  which  a 
conveyancer  would  recommend  a  purchaser  to  accept,  is  yet  held  good, 
the  purchaser  should  pay  the  costs  {Osborne  to  Rowlett,  13  Ch.  D.  798). 
But  no  order  was  made  as  to  costs  where  the  difficulty  arose  from  con- 
flicting decisions  {Osborne  to  Rowlett,  13  Ch.  D.  774),  nor  where  there  was 
a  fair  point  for  discussion  {Re  Coward  and  Adams,  20  £q.  179;  Re  Cosh 
and  Metropolitan  R,  Co,,  13  Ch.  D.  613;  Finch  v.  Jvkes,  1877,  W.  N.  211 ; 
see  Re  G.  N.  R.  Co.  and  Sanderson,  25  Ch.  D.  788).  Costs  given  against 
the  vendor  may  be  charged  on  his  interest  in  the  property  {Re  Yielding  and 
Westbrook,  31  Ch.  D.  345 ;  Re  Higgins  and  Percival,  59  L.  T.  214). 

Where  a  respondent  has  not  complied  with  an  order  made  under  this  Enforoement 
section,  a  further  application  should  be  made  in  chambers  to  enforce  the  of  order, 
order  {Thompson  y,  ninger,  44  L.  T.  507);  where  Bacon,  V.-C,  dismissed 
a  subsequent  action  for  specific  performance  on  the  ground  that  this  had 
not  been  done. 

10.  This  act  shall  not  apply  to  Scotland,  and  may  be  oited 
as  the  Vendor  and  Purchaser  Act,  1874. 
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CONYETANOINQ  AND   LAW  OF  PROPERTY  ACT, 

1881. 

44  &  45  ViCTOEiiE,  CAP.  41. 

An  Act  for  simplifying  and  improving  the  practice  of  Con- 
veyancing ;  and  for  vesting  in  TriisteeSy  Mortgagees^ 
and  others  various  powers  commonly  conferred  by 
provisions  inserted  in  Settlements^  Mortgages^  WillSj 
and  other  Instruments ;  and  for  amending  in  various 
particulars  the  Law  of  Property ;  and  for  other 
purposes.  [22nd  August,  1881.] 

Be  it  enacted  as  follows : 

I. — Pbeliminaky. 

1. — (1.)  This  act  may  be  cited  as  the  Conveyanolng  and  Law 
of  Propert;^  Act,  1881. 

(2.)  This  act  shall  commence  and  take  effect  from  and  imme- 
diately after  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-one. 

(3.)  This  act  does  not  extend  to  Scotland. 

2.  In  this  act — 

(i.)  Property,  unless  a  contrary  intention  appears,  includes 
real  and  personal  property,  and  any  estate  or  interest  in  any 
property,  real  or  personal,  and  any  debt,  and  any  thing  ia 
action,  and  any  other  right  or  interest : 

(ii.)  Land,  unless  a  contrary  intention  appears,  includes  land 
of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided 
share  in  land: 

(iii.)  In  relation  to  land,  iiicome  includes  rents  and  profits, 
and  possession  includes  receipt  of  income  : 

(iv.)  Manor  includes  lordsnip,  and  reputed  manor  or  lordship : 

(v.)  Conveyance,  unless  a  contrary  intention  appears,  includes 
assignment,  appointment,  lease,  settlement,  and  otner  assurance, 
and  covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  property,  or  on  any  other  dealmg 
with  or  for  any  property;  and  convey,  unless  a  contrary 
intention  appears,  nas  a  meaning  corresponding  with  that  of 
conveyance : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for 
securing  money  or  money's  worth ;  and  mortgage  money  means 
money,  or  money's  wortii,  secured  by  a  mortgage ;  and  mort- 
gagor includes  any  person  from  time  to  time  deriving  title 
under  the  original  mortgagor  (a),  or  entitled  to  redeem  a  mort- 
gage, according  to  his  ei^te,  interest,  or  right,  in  the  mort- 
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gaged  property ;  and  mortgagee  inoludes  any  person  from  time  44  a  45  Viot. 
to  time  deriving  title  under  the  original  mortgagee ;  and  mort-    °-  ^^*  '•  ^' 
gagee  in  possesaion  is,  for  the  purposes  of  this  act,  a  mortgagee 
who,  in  right  of  the  mortgage,  has  entered  into  and  is  in 
possession  of  the  mortgaged  property  : 

(vii.)  Incumbrance  inoludes  a  mortgage  in  fee,  or  for  a  less 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge 
of  a  portion,  annuity,  or  other  capital  or  annual  sum;  and 
incumbrancer  has  a  meaning  corresponding  with  that  of  incum- 
brance, and  includes  every  person  entitled  to  the  benefit  of  an 
incumbrance,  or  to  require  payment  or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears,  includes 
a  lessee  or  mortgagee,  and  an  intending  purchaser,  lessee,  or 
mortgagee,  or  other  person,  who,  for  valuable  consideration, 
takes  or  deab  for  any  property;  and  purchase,  unless  a  con- 
trary intention  appears,  has  a  meaning  corresponding  with  that 
of  purchaser ;  but  sale  means  only  a  sale  properly  so  called : 

(ix.)  Bent  includes  yearly  or  other  rent,  toU,  duty,  royalty, 
or  other  reservation,  by  the  acre,  the  ton,  or  otherwise ;  and  fine 
includes  premium  or  fore-gift,  and  any  payment,  consideration, 
or  benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(z.)  Building  purposes  include  the  erecting  and  the  improving 
of,  and  the  adding  to,  and  the  repairing  of  buildings ;  and  a 
building  lease  is  a  lease  for  building  purposes  or  purposes 
connected  therewith : 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes,  that  is, 
the  searching  for,  winning,  working,  getting,  making  merchant- 
able, carrying  away,  or  difi^sin^  of  mines  and  minerals,  or 
purposes  connected  therewith,  and  includes  a  grant  or  licence 
for  mining  purposes : 

(xii.)   will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  wOl,  indosure  award,  and 
Act  of  Parliament : 

(xiv.)  Securities  include  stocks,  funds,  and  shares : 

(xv.)  Bankruptoy  includes  liquidation  by  arrangement,  and 
any  other  act  or  proceeding  in  law  having,  under  any  act  for  the 
time  being  in  force,  effects  or  results  similar  to  those  of  bank- 
ruptoy ;  and  bankrupt  has  a  meaning  corresponding  with  that 
of  bankruptoy . 

(xvi.)  Writing  includes  print;  and  words  referring  to  any 
instrument,  copy,  extract,  abstract,  or  other  document  include 
an^  such  instrument,  copy,  extract,  abstract,  or  other  document 
being  in  writing  or  in  print,  or  partiy  in  writing  and  partly  in 
print: 

(xvii.)  Person  includes  a  corporation : 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as 
the  court. 

(a)  E.g.y  a  second  mortgagee  {Teevan  v.  Smith,  20  Gh.  Div.  730). 
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n. — Sales  and  other  Transactions. 
Contracts  for  Sale. 

**  \?*  ^*o*'       ^' — (^0  ^oder  a  contract  to  sell  and  assign  a  term  of  years 
^'     *  '•   •     derived  out  of  a  leasehold  interest  in  land,  the  intended  assign 

^plication     shall  not  have  the  right  to  call  for  the  title  to  the  leasehdd 

^lit^of    reversion  (J). 

Bale  to  all  (2.)  Where  land  of  copyhold  or  customary  tenure  has  heen 

purchases.  converted  into  freehold  by  enfranchisement,  then,  imder  a 
contract  to  sell  and  convey  the  freehold,  the  purchaser  shall  not 
have  the  right  to  call  for  the  title  to  make  the  enfranchise- 
ment (r). 

(3.)  A  purchaser  of  any  property  shall  not  require  the 
production,  or  any  abstract  or  copy,  of  any  deed,  will,  or  other 
document,  dated  or  made  before  the  time  prescribed  by  law,  or 
stipulated,  for  commencement  of  the  title,  even  though  the  same 
creates  a  power  subsequently  exercised .  by  an  instrument 
abstracted  in  the  abstract  furnished  to  the  purchaser ;  nor  shall 
he  require  any  information,  or  make  any  requisition,  objection, 
or  inquiry,  with  respect  to  any  such  deed,  will,  or  document,  or 
the  title  prior  to  that  time,  notwithstanding  that  any  such  deed, 
will,  or  other  docxmient,  or  that  prior  title,  is  recited,  covenanted 
to  be  produced,  or  noticed;  and  he  shall  assume,  unless  the 
contrary  appears,  that  the  recitals,  contained  in  the  abstracted 
instruments,  of  any  deed,  will,  or  other  document,  forming  part 
of  that  prior  title,  are  correct,  and  give  all  the  material  contents 
of  the  deed,  will,  or  other  document  so  recited,  and  that  every 
document  so  recited  was  duly  executed  by  all  necessary  parties, 
*  and  perfected,  if  and  as  required,  by  fine,  recovery,  acknowledg- 

ment, inrohnent,  or  otherwise  {d). 

(4.)  Where  land  sold  is  held  by  lease  (not  including  under- 
lease), the  purchaser  shall  assume,  unless  the  contrary  appears, 
that  the  lease  was  duly  granted;  and,  on  production  of  the 
receipt  for  the  last  payment  due  for  rent  under  the  lease  before 
the  date  of  actual  completion  of  the  purchase,  he  shall  assume, 
unless  the  contrary  appears,  that  all  the  covenants  and  pro- 
visions of  the  lease  have  been  duly  performed  and  observed  up 
to  the  date  of  actual  completion  jof  the  purchase  (c). 

(5.)  Where  land  sold  is  held  by  under-lease,  the  purchaser 
shall  assume,  imless  the  contrary  appears,  that  the  under-lease 
and  every  superior  lease  were  duly  granted ;  and,  on  production 
of  the  receipt  for  the  last  payment  due  for  rent  under  the  under- 
lease before  the  date  of  actual  completion  of  the  purchase,  he 
shall  assume,  unless  the  contrary  appears,  that  all  the  covenants 
and  provisions  of  the  under-lease  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the  purchase, 
and  fiuiher  that  all  rent  due  under  every  superior  lease,  and  all 
the  covenants  and  provisions  of  every  superior  lease,  have  been 
paid  and  duly  performed  and  observed  up  to  that  date  (/). 
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(6.)  On  a  sale  of  any  property,  the  expenses  of  the  prodaotion  44  ft  45  Yiet. 
and  inspection  of  all  Acts  of  Parliament,  inolosnre  awards,  °'  ^^'  '•  ^' 
records,  proceedings  of  courts,  court  rolls,  deeds,  wills,  probates, 
letters  of  administration,  and  other  documents,  not  in  the 
vendor's  possession,  and  the  expenses  of  all  journeys  incidental 
to  such  production  or  inspection,  and  the  expenses  of  searching 
for,  procuring,  making,  verifying,  and  producing  all  certificates, 
declarations,  evidences,  and  information  not  m  the  vendor's 
possession,  and  all  attested,  stamped,  office,  or  other  copies  or 
abstracts  of,  or  extracts  from,  any  Acts  of  Parliament  or  other 
documents  aforesaid,  not  in  the  vendor's  possession,  if  any  such 
production,  inspection,  journey,  search,  procuring,  making,  or 
verifying  is  required  by  a  purchaser,  either  for  verification  of  the 
abstract,  or  for  any  other  purpose,  shall  be  borne  by  the 
purchaser  who  requires  the  same ;  and  where  the  vendor  retains 
possession  of  any  document,  the  expenses  of  making  any  copy 
thereof,  attested,  or  unattested,  whicn  a  purchaser  requires  to  be 
delivered  to  him,  shall  be  borne  by  that  purchaser  {g). 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or 
more  lots,  hold  wholly  or  partly  under  the  same  title,  shall  not 
have  a  right  to  more  than  one  abstract  of  the  common  title, 
except  at  his  own  expense. 

(8.)  This  section  applies  only  to  titles  and  purchasers  on  sales 
properly  so  called,  notwithstanding  any  interpretation  in  this 
act. 

(9.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  contract  of  sale,  and  shall  have 
effect  subject  to  the  terms  of  the  contract  and  to  the  provisions 
therein  contained. 

(10.)  This  section  applies  only  to  sales  made  after  the  com- 
mencement of  this  act. 

(11.)  Nothing  in  this  section  shall  be  construed  as  binding  a 
purchaser  to  complete  his  purchase  in  any  case  where,  on  a  con- 
tract made  independently  of  this  section,  and  containing  stipula- 
tions similar  to  the  provisions  of  this  section,  or  any  of  them, 
specific  performance  of  the  contract  would  not  be  enforced 
against  him  by  the  court. 

(6)  See,  in  conneotion  with  this  section,  V.  &  P.  Act,  1874,  s.  2,  rule  1 
{ante,  p.  566),  and  sect.  13  {^post,  p.  586). 

(c)  On  an  enfranchisement,  it  was'  said  that  the  copyholder  is  not 
entitled  to  an  acknowledgment  of  the  right  to  production  of  l^e  documents 
of  title  of  the  manor  {Re  Agg -Gardner,  25  Oh.  D.  600). 

{d)  This  sub-section  was  not  intended  to  repeal  the  doctrines  or  qualify 


predude  a  purchasei 
prior  to  the  stipulated  commencement  of  title,  and  which  was  known  to 
the  vendor,  from  refusing  to  complete  {8.  C,  16  Q.  B.  Div.  778) ;  and  see 
WaddellY.  Wclfe  (L.  B.  9  Q.  B.  515);  SmUhY.  Rohinsm  (13  Oh.  D.  148). 
(e)  This  sub-section  applies  only  to  a  payment  of  money,  and  not  to  a 
rent  of  a  peppercorn,  or  m  kind  {Re  Moody  and  Yates,  3C  Oh.  Div.  344). 
As  to  the  effect  of  breaches  after  contract  and  before  completion,  see 
Lawrie  v.  Lee$  (14  Oh«  Div.  249 ;  7  App.  Oas.  19). 
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44  ^  46  Viet.  (/)  The  production  of  a  receipt  signed  by  the  ground  landlord  is  not 
«.'41,  I.  8/     Bumcient  within  this  sub-section  (Jte  Siggina  and  Fercivai,  59  L.  T.  213). 

(g)  This  sub-section  does  not  interfere  with  the  duty  of  the  vendor  to 

furnish  a  proper  abstract  of  title,  and  only  deals  wim  the  expenses  of 
requisitions  made  on  the  footing  of  such  an  abstract  {Be  Johnson  and 
Tuftin,  30  Ch.  Div.  42).  Where  there  is  a  covenant  to  finish,  to  the 
satisfaction  of  a  surveyor,  a  house  contracted  to  be  sold,  the  surveyor's 
certificate  forms  part  of  the  vendor's  title,  and  must  be  procured  at  his 
expense  {Be  Moody  and  Yatea,  30  Ch.  Div.  344^.  But  when  a  proper 
abstract  has  been  delivered,  this  sub-section  apphes  to  the  production  of 
all  documents  properly  comprised  therein  {Be  Khaworth  and  Tidy,  42  Ch. 
D.  34).  The  purchaser  bore  the  cost  of  production  of  deeds  in  me  hands 
of  a  mortgagee  {Be  Willett  and  Argenti,  60  L.  T.  735) ;  and  the  cost  of 
statutory  dedarations  made  by  the  vendor  {Be  Edwards  and  Budkin,  58 
L.  T.  789).  It  has  been  held  in  Ireland  that  m  the  absence  of  stipulation 
the  vendor  bears  the  cost  of  registry  searches  (^e  Murray  and  Heggarty, 
15  L.  E.  Ir.  510). 

Completion  of      4. — (1.)  Where  at  the  death  of  any  person  there  is  subsisting 
d^Sr^  ^^  *  contract  enforceable  against  his  heir  or  devisee,  for  the  sale 
^   *  of  the  fee  simple  or  other  freehold  interest,  descendible  to  lus 

heirs  general,  in  any  land,  his  personal  representatives  shall,  by 
virtue  of  this  act,  have  power  to  convey  the  land'  for  all  the 
estate  and  interest  vested  in  him  at  his  death,  in  any  manner 
proper  for  giving  effect  to  the  contract. 

(2.)  A  conveyance  made  under  this  section  shall  not  affect 
the  beneficial  rights  of  any  person  claiming  under  any  testa- 
mentary disposition  or  as  hour  or  next  of  ^n  of  a  testator  or 
intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the  com- 
menoementofthiaaotfA). 

{h)  See  sect.  30,  poBt,  p.  600,  and  the  cases  quoted  under  sect  2  of  the 
Trustee  Act,  1850  (anU,  p.  499). 


Discharge  of  Licumbrances  on  Sale. 

Provision  by  6. — (1.)  Where  land  subject  to  any  incxmibrance,  whether 
^^^'w'  "^"  i^™^i^tely  payable  or  not,  is  sold  by  the  court,  or  out  of  court, 
a™  Bale  freed  *^^  court  may,  if  it  thinks  fit,  on  the  application  of  any  party 
therefrom.  to  the  sale,  direct  or  allow  payment  into  court,  in  case  of  an 
annual  sum  charged  on  the  land,  or  of  a  capital  sum  charged  on 
a  determinable  interest  in  the  land,  of  such  amount  as,  when 
invested  in  government  securities,  the  court  considers  will  be 
sufGLoient,  by  means  of  the  dividends  thereof,  to  keep  down  or 
otherwise  provide  for  that  charge,  and  in  any  other  case  of 
capital  money  charged  on  the  land,  of  the  amount  sufficient  to 
meet  the  incxmibranoe  and  any  interest  due  thereon;  but  in 
either  case  there  shall  also  be  paid  into  court  such  additional 
amount  as  the  court  considers  win  be  sufficient  to  meet  the  con- 
tingency of  further  costs,  expenses,  and  interest,  and  any  other 
contingency,  except  depreciation  of  investments,  not  exceeding 
one-tenth  part  of  the  original  amount  to  be  paid  in,  imless  the 
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court  for  speoial  reason  thinks  fit  to  require  a  larger  ^ditional  **  \^  v^®*- 

J  Oa    ^U|     Urn     Ol 

amount.  ^         -: ! 

(2.)  Thereupon,  the  court  may,  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  incumbrancer,  as  the  court 
thinks  fit,  declare  the  land  to  be  freed  from  the  incumbrance, 
and  make  any  order  for  conveyance,  or  vesting  order,  proper  for 
giving  effect  to  the  sale,  and  give  directions  for  the  retention 
and  investment  of  the  money  in  court. 

(3.)  After  notice  served  on  the  persons  interested  in  or  entitled 
to  the  money  or  fund  in  court,  the  court  may  direct  parent  or 
transfer  thereof  to  the  persons  entitled  to  receive  or  give  a  dis- 
charge for  the  same,  and  generaUy  may  give  directions  re- 
specting the  application  or  distribution  of  the  capital  or  income 
thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the  com- 
mencement of  this  act,  and  to  sales  thereafter  made  (t). 

(t)  The  court  Las  refused  to  compel  a  vendor  to  free  land  from  a  rent- 
charge  under  this  section  where  this  would  be  a  great  hardship  {Be  G,  N, 
a.  Co,  and  Sanderson,  25  Oh.  D.  788).  It  is  doubtnd  if  this  section  applies 
to  statutory  rent-charges  {ib.\  On  a  sale  by  a  mortgagor  part  of  the 
purchase-money  was  paid  into  court  under  this  section,  and  the  property 
vested  in  the  purchaser  {Mil/ord  Haven  Co.  y.  MowaU,  28  Oh.  D.  402).  An 
order  was  made  under  this  section  where  the  land  was  charged  with 
legacies  (Archdale  v.  Anderson,  21  L.  B.  Ir.  527).  For  form  of  order  on 
sale  by  the  court,  see  Dickin  v.  Dickin  (30  W.  B.  887) ;  Patching  v.  BuU 
(46  L.  T.  227;  30  W.  B.  244). 

General  Words. 

6. — (1.)  A  convevance  of  land  shall  be  deemed  to  include  and  General  words 
shall  by  virtue  of  tnis  act  operate  to  convey,  with  the  land,  all  "*  oonvey- 
buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences,  buSSnm^or ' 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights,  manor, 
and  advantages  whatsoever,  appertaming  or  reputed  to  appertain 
to  the  land,  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
thereon,  shall  be  deemed  to  include  and  shall  by  virtue  of  tiiis 
act  operate  to  convey,  with  the  land,  houses,  or  other  buildings, 
all  outhouses,  erections,  fixtures,  cellars,  areas,  courts,  courtyards, 
cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights,  water- 
courses, liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or 
appiu*tenant  to,  the  land,  houses,  or  other  buildings  conveyed, 
or  any  of  them,  or  any  part  thereof  {k). 

(3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  6y  virtue  of  this  act  operate  to  convey,  with  the  manor, 
all  pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 

s.  F  p 
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**  ^5*  ^l?**  <iuame8,  fanes,  trees,  woods,  underwoods,  ooppioes,  and  the 
-  ••  ^^» '-  ^  ground  and  soil  thereof,  fishings,  fisheries,  f owlings,  oourts  leet, 
courts  baron,  and  other  oourts,  view  of  frankpledge  and  all  that 
to  view  of  frankpledge  doth  belong,  mills,  mulctures,  oostoms, 
tolls,  duties,  reliefs,  heriots,  fines,  sums  of  money,  amerciaments, 
waifs,  estrays,  chief-rents,  quit-rents,  rentsoharge,  rents  seek, 
rents  of  assize,  fee  farm  rents,  services,  royalties,  jurisdictions, 
franchises,  liberties,  privileges,  easements,  profits,  advantages, 
rights,  emoluments,  and  hereditaments  whatsoever,  to  the  manor 
appertaining  or  reputed  to  appertain,  or  at  the  time  of  convey- 
ance demised,  occupied,  or  enjoyed  with  the  same,  or  reputed  or 
known  as  part,  parcel,  or  member  thereof  (/). 

(4.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 

(5.)  This  section  shall  not  be  construed  as  giving  to  any 
person  a  better  title  to  any  property,  right,  or  thing  in  this 
section  mentioned  than  the  title  which  the  conveyance  gives  to 
him  to  the  land  or  manor  expressed  to  be  conveyed,  or  as  con- 
veying to  him  any  property,  right,  or  thing  in  this  section 
mentioned,  further  or  otherwise  thw  as  the  same  could  have 
•  been  conveyed  to  him  by  the  conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  act. 

{k)  An  easement  will  not  be  "  enjoyed  "  within  this  section  when  there 
could  be  no  expectation  of  its  continuance  {Birmingham  Banking  Co* 
V.  Rosa^  38  Ch.  Div.  307).  And  semhUy  the  operation  of  the  section  might 
be  excluded  by  the  express  mention  of  **  appurtenances  "  (/6.  p.  306 ;  see 
Beddington  v.  Atlee,  35  Ch.  D.  331). 

{I)  Sub- sects.  1 — 3  only  apply  to  conveyances  since  the  act.  As  to  the 
construction  of  similar  words  in  conveyances  before  iiie  act,  see  the  cases 
quoted  ante,  p.  59.  See  also  the  cases  as  to  implied  grants  of  easements, 
quoted  ante,  pp.  59,  73,  93. 

CovenafUs  for  Title, 

Covenants  for  7. — (1.)  In  a  conveyance  there  shall,  in  the  several  cases  in 
impii^^^*  this  section  mentioned,  be  deemed  to  be  included,  and  there 
shall  in  those  several  cases,  by  virtue  of  this  act,  be  implied,  a 
covenant  to  the  effect  in  this  section  stated,  by  the  person  or  by 
each  person  who  conveys,  as  far  as  regards  the  subject-matter 
or  share  of  subject-matter  expressed  to  be  conveyed  by  him, 
with  the  person,  if  one,  to  whom  the  conveyance  is  metde,  or 
with  the  persons  jointly,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons,  if 
more  than  one,  to  whom  the  conveyance  is  made  as  tenants  in^ 
common,  that  is  to  say : 
On  convey-  /^  \  j^^  ^  conveyance  for  valuable  consideration,  other  than  a 

ance  for  valno        ^.''iii.n''.  ii  v  j 

by  beneficial    mortgage,  the  following  covenant  by  a  person  who  conveys  and 

owner.  is  expressed  to  convey  as  beneficial  owner  (namely^ : 

The  right  to        That,  notwithstanding  anything  by  the  person  wno  so  conveys 

convey. 
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or  any  one  throngh  whom  he  derives  title,  otherwise  than  **  A46  Viot. 
by  purohaBe  for  value,  made,  done,  executed,  or  omitted,  ^'  » "•  - . 
or  knowingly  suffered,  the  person  who  so  conveys,  has, 
with  the  oonourrenoe  of  every  other  person,  if  any,  convey- 
ing by  his  direction,  full  power  to  convey  the  subject- 
matter  expressed  to  be  conveyed,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which,  it  is  expressed  to  be  conveyed, 
and  that,  notwithstanding  anything  as  aforesaid,  that  Quiet  enjoy- 
subject-matter  shall  remain  to  and  be  quietly  entered  upon,  ™®^*- 
received,  and  held,  occupied,  enjoyed,  and  taken,  by  the 
person  to  whom  the  conveyance  is  expressed  to  be  made, 
and  any  person  deriving  title  under  mm,  and  the  benefit 
thereof  shall  be  received  and  taken  accordingly,  without 
any  lawful  interruption  or  disturbance  by  the  pei^on  who 
so  conveys  or  any  person  conveying  by  his  direction,  or 
rightfully  claiming  or  to  claim  by,  through,  under,  or  in 
trust  for  the  person  who  so  conveys,  or  any  person  convey- 
ing by  his  direction,  or  by,  through,  or  under  any  one  not 
being  a  person  claiming  in  respect  of  an  estate  or  interest 
subject  whereto  the  conveyance  is  expressly  made,  through 
whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value ;  and  that,  freed  and  discharged  Freedom  from 
from,  or  otherwise  by  the  person  who  so  conveys  sufficiently  "loumbrance. 
indemnified  against,  aU  such  estates,  incumbrances,  claims, 
and  demands  other  than  those  subject  to  which  the  convey- 
ance is  expressly  made,  as  either  before  or  after  the  date  of 
the  conveyance  have  been  or  shall  be  made,  occasioned,  or 
suffered  by  that  person  or  by  an v  person  conveying  by  his 
direction,  or  by  any  person  rightfully  claiming  by,  through, 
under,  or  in  trust  for  the  person  who  so  conveys,  or  by, 
through,  or  under  any  person  conveying  by  his  direction, 
or  by,  through,  or  under  any  one  through  whom  the  person 
who  80  oonveys  derives  title,  otherwise  than  hy  purchase 
for  value;  and  further,  that  the  person  who  so  conveys.  Further 
and  any  person  conveying  by  his  direction,  and  every  other  ass^a^ce- 
person  having  or  rightf  imy  claiming  any  estate  or  interest 
m  the  subject-matter  of  conveyance,  other  than  an  estate 
or  interest  subject  whereto  the  conveyance  is  expressly 
made,  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  or  by,  through,  or  under  any  person  conveying 
by  his  du*ection,  or  by,  through,  or  under  any  one  through 
whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value,  will,  from  time  to  time  and  at 
all  times  after  the  date  of  the  conveyance,  on  the  request 
and  at  the  cost  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title  under 
him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of 
the  conveyance  to  the  person  to  whom  the  conveyance  is 
made,  and  to  those  deriving  title  under  him,  subject  as,  if 
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On  convey- 
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"beneficifd 
owner. 
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lease. 
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by  benefid^ 
owner. 

Bight  to 
convey. 

Qniet  enjoy- 
ment. 


Freedom  from 
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BO  ezpreeaedy  and  in  the  manner  in  which  the  oonveyanoe 
is  ezpreesed  to  he  made,  as  hy  him  or  them  or  any  of  them 
shall  be  reasonably  required : 
(in  whioh  oovenant  a  purohase  for  valae  shall  not  be  deemed  to 
inclade  a  conveyance  m  consideration  of  marriage) : 

(B.)  In  a  conveyance  of  leasehold  property  for  valuable 
consideration,  other  than  a  mortgage,  the  following  further 
oovenant  by  a  person  who  conveys  and  is  expressed  to  convey 
as  beneficial  owner  (namely) : 

That,  notwithstandinfi^  anything  by  the  person  who  so  conveys, 
or  any  one  througn  whom  he  derives  title  otherwise  than 
by  purohase  for  value,  made,  done,  executed,  or  omitted, 
or  loiowingly  suffered,  the  lease  or  grant  creating  the  term 
or  estate  for  which  the  land  is  conveyed  is,  at  the  time  of 
conveyance,  a  good,  valid,  and  effectual  lease  or  grant  of 
the  property  conveyed,  and  is  in  full  force,  unforfeited, 
unsurrendered,  and  in  nowise  become  void  or  voidable,  and 
that,  notwithstanding  anything  as  aforesaid,  all  the  rents 
reserved  by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the  part  of 
the  lessee  or  grantee  and  the  persons  deriving  title  under 
him  to  be  paid,  observed,  and  performed,  have  been  paid, 
observed,  and  performed  up  to  the  time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  m  consideration  of  marriage) : 

(C.)  In  a  conveyance  by  way  of  mortgage,  the  following 
covenant  by  a  person  who  conveys  and  is  expressed  to  convey 
as  beneficial  owner  (namely) : 

That  the  person  who  so  conveys,  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,  full 
power  to  convey  the  subject-matter  expressed  to  be  con- 
veyed by  him,  subject  as,  if  so  expressed,  and  in  the  manner 
in  which  it  is  expressed  to  be  conveyed ;  and  also  that,  if 
default  is  made  in  payment  of  the  money  intended  to  be 
secured  by  the  conveyance,  or  any  interest  thereon,  or  any 
part  of  that  money  or  interest,  contrary  to  any  provision  in 
the  conveyance,  it  shall  be  lawful  for  the  person  to  whom 
the  conveyance  is  expressed  to  be  metde,  and  the  persons 
deriving  title  under  him,  to  enter  into  and  upon,  or  receive, 
and  henceforth  quietly  hold,  occupy,  and  enjoy  or  take  and 
have,  the  subject-matter  expressed  to  be  conveyed,  or  any 
part  thereof,  without  any  lawful  interruption  or  disturb- 
ance by  the  person  who  so  conveys,  or  any  person  convey- 
ing by  his  direction,  or  any  other  person  not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject  wnereto 
the  conveyance  is  expressly  made ;  and  that,  fi^ed  and  dis- 
charged CTom,  or  otherwise  by  the  person  who  so  conveys 
suiBciently  indemnified  against,  all  estates,  incumbrances, 
claims,  and  demands  whatever,  other  than  those  subject 
whereto  the  conveyance  is  expressly  made ;  and  further, 
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that  the  person  who  so  conveys  and  eveir  person  conveying  44  ft  46  Viot. 
by  his  direction,  and  every  person  derivmg  title  under  any  ^-  ^^»  "•  '^' 
of  them,  and  every  other  person  having  or  rightfully  claim- 
ing any  estate  or  interest  in  the  subject-matter  of  convey- 
ance, or  any  part  thereof,  other  than  an  estate  or  interest 
subject  whereto  the  conveyance  is  expressly  made,  will  from 
time  to  time  and  at  all  times,  on  the  request  of  any  person 
to  whom  the  conveyance  is  expressed  to  be  made,  or  of  any 
person  deriving  title  under  him,  but,  as  long  as  any  right 
of  redemption  exists  under  the  conveyance,  at  the  cost  of 
the  person  so  conveying,  or  of  those  deriving  title  under 
him,  and  afterwards  at  the  cost  of  the  person  making  the 
request,  execute  and  do  all  such  lawrul  assurances  and 
things  for  further  or  more  perfectly  assuring  the  subject- 
matter  of  conveyance  and  every  part  thereof  to  the  person 
to  whom  the  conveyance  is  made,  and  to  those  deriving 
title  under  him,  subject  as,  if  so  expressed,  and  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  metde, 
as  bv  him  or  them  or  any  of  them  shall  be  reasonably 
required: 

(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  pro-  On  mortgage 
perky,  the  following  further  covenant  by  a  person  who  conveys  ^  ten^dal* 
and  is  expressed  to  convey  as  beneficial  owner  (namely) :  owner. 

That  the  lease  or  grant  creating  the  term  or  estate  for  which  Validity  of 
the  land  is  held  is,  at  the  time  of  conveyance,  a  good,  valid,  ^®®*®* 
and  effectual  lease  or  grant  of  the  land  conveyed  and  is  in 
full  force,  unforfeited,  and  imsurrendered  and  in  nowise 
become  void  or  voidable,  and  that  all  the  rents  reserved  by, 
and  all  the  covenants,  conditions,  and  agreements  contained 
in,  the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed,  and 
performed  up  to  the  time  of  conveyance ;  and  also  that  the  Payment  of 
person  so  conveying,  or  the  persons  derivinjr  title  under  J®^*  ^^  P®5" 

f .  .|i     1     ^^  li     ^        ^  '^  °      •  ii_     formance  of 

mm,  wul  at  all  tmies,  as  long  as  any  money  remams  on  the  oovenants. 
security  of  the  conveyance,  pay,  observe,  and  perform,  or 
cause  to  be  paid,  observed,  and  performed  all  the  rents 
reserved  by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the  part  of 
the  lessee  or  grantee  and  tiie  persons  deriving  title  under 
him  to  be  paid,  observed,  and  performed,  and  wiU  keep  the 
person  to  whom  the  conveyance  is  made,  and  those  deriving 
title  under  him,  indemnified  against  all  actions,  proceed- 
ings, costs,  charges,  damages,  claims  and  demands,  if  any, 
to  be  incurred  or  sustained  by  him  or  them  by  reason  of 
the  non-payment  of  such  rent  or  the  non-observance  or 
non-performance  of  such  covenants,  conditions,  and  agree- 
ments, or  any  of  them : 

(E.)  In  a  conveyance  by  way  of  settlement,  the  following  On  settle- 
ment. 


682 


Conveyancing  Act^  1881; 


44  ft  46  Yiet 
c.  41,  I.  7. 

For  further 
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anoe  by 
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Against  in- 
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ooveaant  by  a  person  who  oonvejs  and  is  exprefised  to  oonrey  as 
settlor  (namely) : 

That  the  person  so  conveying,  and  every  person  deriving  title 
under  him  by  deed  or  act  or  operation  of  law  in  his  lifetime 
subsequent  to  that  conveyance,  or  by  testamentary  disposi* 
tion  or  devolution  in  law,  on  his  death,  will,  from  time  to 
time,  and  at  all  times,  after  the  date  of  that  conveyance,  at 
the  request  and  cost  of  any  person  deriving  title  there- 
under, execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assurine  the  subject-matter 
of  the  conveyance  to  the  persons  to  Mmom  the  conveyance 
is  made  and  those  deriving  title  under  them,  subject  as,  if  so 
expressed,  and  in  the  manner  in  which  the  conveyance  is 
expressed  to  be  made,  as  by  them  or  any  of  them  shall  be 
reasonably  required : 
(F.)  In  any  conveyance,  the  following  covenant  by  every 
person  who  conveys  and  is  expressed  to  convey  as  trustee  or 
mortgagee,  or  as  personal  representative  of  a  deceased  person,  or 
as  committee  of  a  lunatic  so  found  by  inquisition,  or  under  an 
order  of  the  court,  which  covenant  shall  be  deemed  to  extend  to 
every  such  person's  own  acts  only  (namely) : 

That  the  person  so  conveying  has  not  executed  or  done,  or 

knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or 

thing,  whereby  or  by  means  whe^of  the  ^ect-matter  of 

the  conveyance,  or  any  part  thereof,  is  or  may  be  impeached, 

charfi^ed,  affected,  or  incumbered  in  title,  estate,  or  otnerwise, 

or  whereby  or  by  means  whereof  the  person  who  so  conveys 

is  in  anywise  hindered  from  conveying  the  subject-matter 

of  the  conveyance,  or  any  part  thereof,  in  the  manner  in 

which  it  is  expressed  to  be  conveyed. 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by  direction 

of  a  person  expressed  to  £rect  as  beneficial  owner  anower  person 

conveys,  then,  within  this  section,  the  person  giving  the  direction, 

whether  he  conveys  and  is  expressed  to  convey  as  beneficial 

owner  or  not,  shall  be  deemed  to  convey  and  to  be  expressed  to 

convey  as  beneficial  owner  the  subject-matter  so  conveyed  by 

his  direction;   and  a  covenant  on  his  part  shall  be  implied 

accordingly. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  and  the  husband  also  conveys  and  is  expressed 
to  convey  as  beneficial  owner,  then,  within  this  section,  the  wife 
shall  be  deemed  to  convey  and  to  be  expressed  to  convey  by 
direction  of  the  husband,  as  beneficial  owner ;  and,  in  addition 
to  the  covenant  implied  on  the  part  of  the  wife,  there  shall  also 
be  implied,  first,  a  covenant  on  the  part  of  the  husband  as  the 
person  giving  that  direction,  and  secondly,  a  covenant  on  the 
part  of  the  husband  in  the  same  terms  as  the  covenant  implied 
on  the  part  of  the  wife. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not  ex- 
pressed to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee, 
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or  as  mortgagee^  or  as  perBonal  representative  of  a  deceased  ^^^^^^ 
person,  or  as  committee  of  a  lanatic  so  found  by  inquisition,  or     ^*     *  *'  ' 
under  an  order  of  the  court,  or  by  direction  of  a  person  as  bene- 
ficial owner,  no  covenant  on  the  part  of  the  person  conveying 
shall  be,  by  virtue  of  this  section,  implied  in  me  conveyance. 

(5.)  In  this  section  a  conveyance  includes  a  deed  conferring 
the  right  to  admittance  to  copyhold  or  customary  land,  but  does 
not  include  a  demise  by  way  of  lease  at  a  rent,  or  any  customary 
assurance,  other  than  a  deed,  conferring  the  right  to  admittance 
to  copyhold  or  customary  land. 

(6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
annexed  and  incident  to,  and  shall  go  with,  the  estate  or  interest 
of  the  implied  covenantee,  and  shall  be  capable  of  being  enforced 
by  eveiy  person  in  whom  that  estate  or  interest  is,  for  the  whole 
or  any  part  thereof,  from  time  to  time  vested. 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  ex- 
tended by  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 
may  be,  operate  in  the  like  manner,  and  with  all  the  like  ind- 
dents,  effects,  and  consequences,  as  if  such  variations  or  exten- 
sions were  directed  in  this  section  to  be  implied. 

(8.)  This  section  applies  only  to  conveyances  made  after  the 
oommencement  of  this  act  {m), 

(m)  It  has  been  said  that  the  covenants  included  by  Tirtae  of  IMs 
section  are  express,  not  implied,  covenants  {L.  N,  &  W,  B,  Co,  v.  Boulton^ 
62  L.  T.  398).  On  a  sale  of  the  freehold,  sub-leases  by  a  tenant  of  the 
vendor,  who  had  surrendered  his  lease  previous  to  the  sale,  were  not 
breaches  of  the  covenants  (A.)  {David  v.  aabin,  1892,  W.  N.  115). 

The  contribution  to  the  expense  of  paving  a  new  street  is  not  a  charge 
on  the  land,  and  therefoi^  not  an  incumbrance  within  this  section  {Egg  v. 
BJayney,  21  Q.  B.  D.  107).  The  words  ''  beneficial  owner "  in  a  bill  of 
sale  introduce  the  covenants  in  clause  C,  and  make  the  bill  void  under 
the  Bills  of  Sale  Act,  1882,  s.  9  {Ex  j>.  Stanford,  Be  Barber,  17  Q.  B.  D. 
259). 

Execution  of  Purcfiase  Deed. 

8. — (1.)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  Bights  of 
require  that  the  conveyance  to  him  be  executed  in  his  presence,  ^'^^^^^'"^  " 
or  in  that  of  his  solicitor,  as  such ;  but  shall  be  entitled  to  have, 
at  his  own  cost,  the  execution  of  the  conveyance  attested  by 
some  person  appointed  by  him,  who  may,  if  he  thinks  fit;  be  his 
solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the  oom- 
mencement of  this  act  (ft). 

(n)  See  Vinty  v.  Chaplin,  2  De  G.  &  J.  468;  220  Bellamy  and  Metropolitan 
Board,  24  Gh.  Div.  398. 

Production  and  Safe  Custody  of  Tith  Deeds. 

9. — (1.)  Where  a  person  retains  possession  of  documents,  and  Aoknowledyi^ 
gives  to  another  an  acknowledgment  in  writing  of  the  right  of  ^^^j^^ 
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** *** ^•*«  that  other  to  production  of  those  documents,  and  to  delivery  oi 

— ! — *  oopies  thereof  (in  this  section  called  an  acknowledgment),  that 

and  under-      acknowledgment  shall  have  effect  as  in  this  section  provided. 

cJatofy^Jf"**      (2.)  An  acknowledgment  shall  bind  the  documents  to  which  it 

dooumento.      relates  in  the  possession  or  under  the  control  of  the  person  who 

retains  them,  and  in  the  possession  or  under  the  control  of  every 

other  person  having  possession  or  control  thereof  from  time  to 

time,  but  shall  bina  each  individual  possessor  or  person  as  long 

only  as  he  has  possession  or  control  thereof ;  and  every  person 

so  having  possession  or  control  from  time  to  time  shall  be  bound 

specifically  to  perform  the  obligations  imposed  under  this  section 

by  an  acbiowledgment,  unless  provented  from  so  doing  by  fire 

or  other  inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section  by  an  acknow- 
ledgment are  to  be  performed  from  time  to  time  at  the  request 
in  writing  of  the  person  to  whom  an  acknowledgment  is  given, 
or  of  any  person,  not  being  a  lessee  at  a  ront,  having  or  dauning 
any  estate,  interost,  or  right  through  or  under  that  person,  or 
otherwise  becoming  through  or  under  that  person  interosted  in 
or  affected  by  the  terms  oi  any  document  to  which  the  acknow- 
ledgment relates. 

(4.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are — 

(L)  An  obligation  to  produce  the  documents  or  any  of  them  at 
all  roasonable  times  for  the  purpose  of  ineqpeotion,  and 
of  comparison  with  abstracts  or  copies  thereof,  by  the 
)rson  entitled  to  request  production  or  by  any  one  by 
dm  authorized  in  writing ;  and 
(ii.)  An  obligation  to  produce  uie  documents  or  any  of  them 
at  any  trial,  hearing,  or  examination  in  any  court,  or 
in  the  execution  of  any  conmiission,  or  elsewhere  in 
the  United  Kingdom,  on  any  occasion  on  which  pro- 
duction may  properly  be  required,  for  proving  or 
supporting  the  title  or  claim  of  the  person  entitled  to 
request  production,  or  for  any  other  purpose  relative  to 
that  title  or  claim ;  and 
(iii.)  An  obligation  to  deliver  to  the  person  entitled  to  request 
the  same  true  copies  or  extracts,  attested  or  unattested, 
of  or  from  the  documents  or  any  of  them. 
(5.)  All  costs  and  expenses  of  or  incidental  to  the  specifio 
performance  of  any  obligation  imposed  under  this  section  oy  an 
acknowledgment  shall  be  paid  by  the  person  requesting  per- 
formance. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to 
damages  for  loss  or  destruction  of,  or  injuiy  to,  the  documents 
to  which  it  relates,  from  whatever  cause  arising. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an 
acknowledgment  may  apply  to  the  court  for  an  order  directing 
the  production  of  the  documents  to  which  it  relates,  or  any  of 
them,  or  the  delivery  of  copies  of  or  extracts  from  tiiose  docu- 
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ments  or  any  of  them  to  him,  or  some  person  on  his  behalf ;  and  4Ak46Yict. 
the  court  may,  if  it  thinks  fit,  order  production,  or  production     c»4l»  '-g- 
and  delivery,  accordingly,  and  may  give  directions  respecting 
the  time,  place,  terms,  and  mode  of  production  or  delivery,  and 
may  make  such  order  as  it  thinks  fit  respecting  the  costs  of  the 
application,  or  any  other  matter  connected  with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  act  satisfy 
any  liability  to  give  a  covenant  for  production  and  delivery  of 
copies  of  or  extracts  from  documents. 

(9.)  Where  a  person  retains  possession  of  documents  and  gives 
to  another  an  undertaking  in  writing  for  safe  custody  thereof, 
that  undertaking  shall  impose  on  the  person  giving  it,  and  on 
every  person  having  possession  or  control  of  the  documents  from 
time  to  time,  but  on  each  individual  possessor  or  person  as  long 
only  as  he  has  possession  or  control  thereof,  an  obligation  to 
keep  the  documents  safe,  whole,  uncancelled,  and  undefaced, 
unless  prevented  from  so  doing  by  fire  or  other  inevitable 
accident. 

(10.)  Any  person  clauning  to  be  entitled  to  the  benefit  of 
sucn  an  undertaking  may  apply  to  the  court  to  assess  damages 
for  any  loss,  destruction  of,  or  injury  to  the  documents  or  any  of 
them,  and  the  court  may,  if  it  thinks  fit,  direct  an  inquiry 
r68pe;>ting  the  amount  of  damages,  and  oider  payment  thereof 
by  the  person  Uable,  and  may  make  such  order  as  it  thinks  fit 
respecting  the  costs  of  the  application,  or  any  other  matter 
oonnected  with  the  application. 

(11.)  An  undertaMng  for  safe  custody  of  documents  shall  by 
virtue  of  this  act  satisfy  any  liability  to  give  a  covenant  for  safe 
custody  of  documents. 

(12.)  The  rights  conferred  bv  an  acknowledgment  or  an 
undertaking  under  this  section  shall  be  in  addition  to  all  such 
other  rights  relative  to  the  production,  or  inspection,  or  the 
obtaining  of  copies  of  documents  as  are  not,  by  virtue  of  this 
act,  satimed  by  the  giving  of  the  acknowledgment  or  under- 
taking, and  shall  have  effect  subject  to  the  terms  of  the  acknow- 
ledgment or  undertaking,  and  to  any  provisions  therein 
contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  acknowledgment  or  under- 
taking. 

(14.)  This  section  applies  only  to  an  acknowledgment  or 
undertaking  given,  or  a  Lability  respecting  documents  incurred, 
after  the  commencement  of  this  act. 


m. — ^Leases. 

10. — (1.)  Eent  reserved  by  a  lease,  and  the  benefit  of  every  Kent  and 
covenant  or  provision  therein  contained,  having  reference  to  the  l>e<aefit  of 
subject-matter  thereof,  and  on  the  lessees  part  to  be  observed  or  J^JI^^te 
performed,  and  every  condition  of  re-entiy  and  other  condition  to  nm  with 

reyenioii* 
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^^^yux,  therein  oontamed,  fihall  be  annexed  and  incident  io  and  ahall  go 
€.  41,  ■.  10.  yf^^  j^Q  reversionary  estate  in  the  land,  or  in  any  part  there^ 
immediately  expectant  on  the  term  granted  by  the  lease,  not- 
withstanding severance  of  that  reversionary  estate,  and  shall  be 
capable  of  being  recovered,  received,  enforced,  and  taken  advan- 
tage of  by  the  person  from  time  to  time  entiUed,  subject  to  the 
term,  to  the  income  of  the  whole  or  any  part,  as  the  case  may 
require,  of  the  land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  act  ip). 

(o)  Where  a  lease  is  granted  by  the  mortgagor  under  sect.  18  {po$t^ 
p.  590),  the  mortgagee,  on  giving  notice,  has  under  this  section  the  benefit 
of  the  lessee's  covenants  {Municipal  Socitty  v.  Smithy  22  Q.  B.  D.  70). 
The  effect  on  conditions  generally  of  a  severance  of  the  reversion  now  de- 
pends on  sects.  10  and  12  of  the  present  act.  For  the  old  law  as  to  con- 
ditions of  re-entry  where  the  reversion  was  severed,  see  22  &  23  Vict 
c.  35,  s.  3,  and  note,  anUy  p.  545. 


Obligation 
of  leason 
ooyenants 
to  run  with 
leyersion. 


Apportion" 
ment  of  con- 
ditions on 
seyeranoe,  &c. 


On  sab- 
demise,  title 
to  leasehold 


11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if  and  as 
far  as  the  lessor  has  power  to  bind  the  reversionary  estate 
immediately  expectant  on  the  term  granted  by  the  lease,  be 
annexed  and  incident  to  and  shall  go  with  that  reversionary 
estate,  or  the  several  parts  thereof,  notwithstanding  severance  of 
that  reversionary  estate,  and  may  be  taken  advantasfe  of  and 
enforced  by  the  person  in  whom  Ihe  term  is  from  time  to  time 
vested  by  conveyance,  devolution  in  law,  or  otherwise ;  and,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  person  from  time 
to  time  entitled  to  that  reversionary  estate,  the  obligation  afore- 
said may  be  taken  advantage  of  and  enforced  against  any 
person  so  entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  act. 

12. — (1.)  Notwithstanding  the  severance  by  conveyance, 
surrender,  or  otherwise,  of  the  reversionary  estate  in  any  land 
comprised  in  a  lease,  and  notwithstanding  the  avoidance  or  cesser 
in  any  other  manner  of  the  term  granted  by  a  lease  as  to  part 
only  of  the  land  comprised  therein,  every  condition  or  right  of 
re-entry,  and  every  other  condition,  contained  in  the  lease,  shall 
be  apportioned,  and  shall  remain  annexed  to  the  severed  parts 
of  the  reversionary  estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  term  whereon  each  severed  part  is  reversionary,  or 
the  term  in  any  land  which  has  not  been  surrendered,  or  as  to 
which  the  term  has  not  been  avoided  or  has  not  otherwise 
ceased,  in  like  manner  as  if  the  land  comprised  in  each  severed 
part,  or  the  land  as  to  which  the  term  remains  subsisting,  as  the 
case  may  be,  had  alone  originally  been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  com- 
mencement of  this  act. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  term  of  years 
to  be  derived  out  of  a  leasehold  interest,  with  a  leasehold 
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reversion,  the  intended  lessee  shall  not  have  the  right  to  call  for  **  i,**^**' 
the  title  to  that  reversion.  ^-  ^^'  ''  ^^' 

.    (2.)  This  section  applies  only  if  and  as  far  as  a  oontrary  reyenion 
intention  is  not  expressed  in  the  contract,  and  shall  have  effect  ^^^^^i^ 
subject  to  the  terms  of  the   contract  and  to  the  provisions 
therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the 
commencement  of  this  act  (p). 

(p)  This  section  does  not  absolve  an  intending  lessor  &om  the  duty  of 
teliing  his  intended  lessee  of  any  defect  of  title  {Cresawell  y.  Davidson^  56 
Ij.  T.  812).  See  in  connection  with  this  section  Y.  &  P.  Act,  1874,  s.  2, 
T.  1  (ante,  p.  566),  sect.  3,  sub-sect.  1  of  the  present  act,  anUy  p.  574,  and 
sect.  4  of  Conv.  Act,  1882,  posty  p.  629. 


Forfeiture. 

14. — (1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  Restrictionfl 
or  stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  con-  ^  *°d  ^^ 
dition  in  the  lease,  shall  not  be  enforceable,  by  action  or  other-  f|§J^*of^'' 
wise,  unless  and  until  the  lessor  serves  on  the  lessee  a  notice  leases, 
specifying  the  particular  breach  complained  of,  and,   if  the 
breach  is  capable  of  remedy,  requiring  the  lessee  to  remedy  the 
breach,  and,  in  any  case,  requiring  the  lessee  to  make  compensa- 
tion in  money  for  the  breach,  and  the  lessee  fails,  within  a 
reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in  money,  to 
the  satisfaction  of  the  lessor,  for  the  breach  (q). 

(2.)  Where  a  lessor  is  prooeediuff,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in 
the  lessor's  action,  if  any,  or  in  anv  action  brought  by  himself, 
apply  to  the  court  for  relief ;  and  tne  court  may  grant  or  refuse 
relief,  as  the  court,  having  regard  to  the  proceedings  and 
conduct  of  the  parties  under  the  foregoing  provisions  of  this 
section,  and  to  aU  the  other  circumstances,  thinks  fit ;  and  in 
case  of  relief  may  grant  it  on  such  terms,  if  any,  as  to  costs, 
expenses,  damages,  compensation,  penalty,  or  otherwise,  in- 
cluding the  granting  of  an  injunction  to  restrain  any  like 
breach  in  the  future,  as  the  court,  in  the  circumstances  of  each 
case,  thinks  fit  (r). 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an 
original  or  derivative  under-lease,  also  a  grant  at  a  fee-farm 
rent,  or  securing  a  rent  by  condition ;  and  a  lessee  includes  an 
original  or  derivative  under-lessee,  and  the  heirs,  executors, 
administrators,  and  assigns  of  a  lessee,  also  a  grantee  under  ^'  < 

such  a  grant  as  aforesaid,  his  heirs  and  assigns ;  and  a  lessor 
includes  an  original  or  derivative  under-lessor,  and  the  heirs, 
executors,  administrators,  and  assigns  of  a  lessor,  also  a  grantor 
OS  aforesaid,  and  his  heirs  and  assigns  (s). 

(4.)  This  section  applies  although  the  proviso  or  stipulation 
under  which  the  right  of   re-entry  or  forfeiture  accrues  is 
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44  ft  45  Hot.  inflerted  in  the  lease  in  pursuanoe  of  the  directions  of  any  act  of 


I 


parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  oon- 
tinue  as  long  only  as  the  lessee  abstains  from  committing  a 
breach  of  covenant  shall  be  and  take  effect  as  a  lease  to  continue 
for  any  longer  term  for  which  it  could  subsist,  but  determinable 
by  a  proviso  for  re-entry  on  such  a  breach. 
J6.)  This  section  does  not  extend — 

j.)  To  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of 
the  land  leased  {t) ;  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee  (m),  or  on  the  taking  in 
execution  of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines,  or  oflier  things, 
or  to  enter  or  inspect  the    mine  or  the  workings 
thereof. 
(7.)    The  enactments  described  in  Part  I.   of  the  second 
schedule  to  this  act  are  hereby  repealed. 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry 
or  forfeiture  or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

{q)  In  the  case  of  an  agreement  to  grant  a  lease  subject  to  usual  cove- 
nants, the  proviso  for  re-entry  in  the  lease  should  only  extend  to  the 
non-payment  of  rent  {Hodgkinson  v.  Crowe y  10  Ch.  622) ;  and  this  section 
has  made  no  difference  {Be  Anderton  and  MilneTy  45  Ch.  D.  476). 

Sab-seot.  (I).  This  section  does  not  take  away  the  lessor's  risht  of  re-entry,  but 
merely  affords  the  lessee  a  locus  pcenitentice{Cre88weUy,  Davidson^  56  L.  T. 
811).  It  has  been  said  that  a  notice  under  this  section  is  a  condition 
precedent  to  the  bringing  of  an  action  [North  London  Co,  v.  Jcuxrues,  49 
t.  T.  659 ;  32  W.  R.  283 ;  see,  however,  Scoit  v.  Brown,  61  L.  T.  746). 
The  form  of  the  notice  should  comply  with  the  particulars  mentioned  in 
sub-sect,  {i)  {North  London  Co.  v.  Jacques y  aup,;  see  Jacques  v.  HarH' 
son,  12  Q.  B.  D.  136 ;  Greenfield  v.  Hanson,  30  S.  J.  650 ;  Cronin  v. 
Bogers,  1  Cab.  &  Ell.  348).  In  a  case  where  compensation  is  not  desired, 
it  is  not  necessary  that  the  notice  should  reo^uire  compensation  {Lock  v. 
Pearce,  1 892,  2  Ch.  328).  The  compensation,  is,  it  seems,  to  be  measured 
by  the  same  rule  as  damages  in  an  action  for  breach  {Skinners*  Co.  v. 
Knight,  1891,  2  Q.  £.  545).  The  question  what  is  a  reasonable  time  must 
go  to  a  jury  {lb.).  As  to  the  lessor  recovering  the  cost  of  employing  a 
solicitor  and  surveyor,  &c.,  see  Conv.  Act,  1892,  s.  2,  sub-s.  (1),  post, 
p.  632. 
As  to  service  of  the  notice,  see  Cronin  v.  Borers,  sup, 

8ab*8eot.  (2).  (r)  Sub-sect.  (2)  extends  to  breaches  committed  before  the  Act  {QuiUer 
V.  Mapleson,  9  Q.  B.  D.  672).  It  does  not  apply  to  cases  where  the  land- 
lord lias  ah^ady  entered  {11.  675 ;  Bogers  v.  Bice,  1892,  2  Ch.  170;  Lock 
V.  Pearce,  1892,  2  Ch.  328),  except  where  he  entered  without  serving  a 
proper  notice  {Jacques  v.  Harrison,  12  Q.  B.  D.  136,  165 ;  ScoU  v.  Brown, 
51  Ij.  T.  746).  Sub-sect.  (2)  gives  jurisdiction  to  refuse  relief  under 
sub-sect.  (1)  {ScoU  v.  Brown  51  L.  T.  746;  see  BuUledge  v.  Whelan,  10 
L.  B.  Ir.  263).  As  to  its  application  to  a  breach  of  covenant  by  a  previous 
holder  of  an  under-lessee  s  interest,  see  Fleetwood  v.  Hull  (23  Q.  B.  D. 
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35).    And  as  to  the  terms  on  which  relief  will  be  granted,  see  QuilUr  44  ft  45  Viet 
V.  Mapleson  (9  Q.  B.  D.  672) ;   North  London  Land  Co.  v.  Jacques  (49    «•  41,  ■.  14. 

L.  T.  659;  32  W.  E.  283);  Bond  v.  Freke  (1884,  W.  N.  47);  Mitchison  ~ 

V.  Thomson  (1  Cab.  &  Ell.  72). 

The  leasee's  application  under  sub-sect.  (2)  may  be  by  originating 
summons  (sect.  69,  post,  p.  620 ;  Rogers  v.  Rke,  1892,  2  Ch.  170). 

(«)  Enforceable  agreements  for  leases  or  under-leases  are  within  this  Sub-sect.  (3). 
section  (Oony.  Act,  1892,  s.  5,  post,  p.  634).    See  before  that  act  Swaine  y. 
Ayres  (21  Q.  B.  D.  289) ;  Ayling  v.  Mercer  (1885.  W.  N.  166) ;  Strong  v. 
Stringer  (61 L.  T.  470).     But  not  a  tenanci^  at  will  {Coatsworth  y.  Johnson^ 
55  L.  J.  Q.  B.  220).    The  word  '*  lessee  "  includes  an  assig^nee  of  a  lease 

iCronin  y.  Rogers,  1  Cab.  &  Ell.  348).    As  to  the  protection  of  under- 
essees,  see  Cony.  Act,  1892,  s.  4,  post,  p.  634 ;  and  before  that  act,  CresS' 
well  y.  Davidson  (56  L.  T.  811) ;  Burt  y.  Oray  (1891,  2  Q.  B.  98). 

{t)  See  Barrow  y.  Isaacs  f  1891,  1  Q.  B.  417).    As  to  exacting  a  fine  for  Sub-sect.  (6). 
a  licence  to  assign  where  a  lease  contains  a  coyenant  of  this  nature,  see 
Oony.  Act,  1892,  s.  3,  post,  p.  634. 

(m)  See  Ex  p.  Gould,  Re  Walker  (13  Q.  B.  D.  454 ;  Cony.  Act,  1892, 
8.  2,  sub-ss.  2  and  3,  post,  p.  633). 


IV. — ^MOETG  AG  ES. 

15. — (] .)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  Obligation  on 
by  virtue  of  this  act,  haye  power  to  require  the  mortgagee,  mor^fagee  to 
instead  of  re-oonveying,  and  on  the  terms  on  which  he  would  i^J^J^  of 
be  bound  to  re-convey,  to  assign  the  mortgage  debt  and  convey  oonyeying.' 
the  mortgaged  property  to  any  third  person,  as  the  mortgagor 
directs;  and  the  mortgagee  shall,  by  virtue  of  this  act,  be 
bound  to  assign  and  convey  accordingly. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

(3.)  This  section  applies  to  mortgages  made  either  before  or 
after  the  commencement  of  this  act,  and  shall  have  effect  not- 
withstanding any  stipulation  to  the  contrary  {v). 


re- 


(y)  Where  tbere  were  first  and  second  mortgages,  it  was  held,  under 
tmis  section,  that  the  mortgagor  could  not  require  the  first  mortgagee  to 
asfii^,  without  the  consent  of  the  second  mortgagee  (Teevan  y.  Smith,  20 
Ch.  I>iy.  124).  After  this  decision,  the  12th  section  oi  the  Cony.  Act,  1882 
{post,  p.  632],  was  passed. 

The  word  *'  terms  "  in  this  section  does  not  refer  merely  to  the  amount 
of  principal,  interest,  and  costs,  but  includes  any  other  term,  such  as  a 
trust.  ^  a  mortgagor  who  is  a  trustee  cannot  claim  a  simple  transfer 
(Alderson  y.  Elgey,  26  Ch.  D.  667).  As  to  who  are  entitled  to  redeem,  see 
Fisher  on  Mortgages,  956. 

16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  sub-  Power  for 
sists,  shs^,  by  virtue  of  this  act,  be  entitled  from  time  to  time,  ™^^^  *** 
at  reasonalile  times,  on  his  request,  and  at  his  own  cost,  and  on  ^§^     ^ 
payment  of  the  mortgagee's  costs  and  expenses  in  this  behalf^ 
to  inspect  and  make  copies  or  abstracts  of  or  extracts  from  the 
documents  of  title  relating  to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after  the 
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**  *  *•  ▼^J*-  oommenoemGnt  of  this  act,  and  shall  have  effect  notwithstanding 
^'     '  '•         any  stipulation  to  the  oontraiy  (tc). 

{w)  A  director  of  a  mortgagor  company  was  refused  inspection  of  a  subsi- 
diary mortgage  deed  {Burn  v.  London  dt  S.  Wales  Co.,  1890,  W.  N.  209). 


ReBtriotion 
on  oonsoli- 
dation  of 
mortgages. 


Leasing 
powers  of 
mortgagor 
and  of  mort< 
gageein 
posaeesion. 


17. — (1.)  A  mortgagor  seeking  to  redeem  any  one  mortgage, 
shall,  hy  virtue  of  this  act,  be  entitled  to  do  so,  without  paying 
any  money  due  under  any  separate  mortgage  made  by  him,  or 
by  any  person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commencement  of  mis  act  (x), 

(x)  The  costs  of  foreclosing  two  mortgages  cannot,  in*  cases  to  which 
this  section  applies,  be  consolidated  any  more  than  the  mortgagee  them- 
selves, but  must  be  apportioned  between  the  two  estates  jDe  Caux  v. 
Skipper y  31  Ch.  Diy.  63d).  As  to  the  application  of  the  section,  see  Bird 
V.  Wenn  (33  Ch.  D.  217). 

Leases, 

18. — (1.)  A  mortgagor  of  land  while  in  possession  shall,  as 
against  every  incumorancer,  have,  by  virtue  of  this  act,  power 
to  make  from  time  to  time  any  such  lease  of  the  mortgaged 
land,  or  any  part  thereof,  as  is  in  this  section  described  and 
authorized. 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  against 
all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor, 
have,  by  virtue  of  this  act,  power  to  make  from  time  to  time  any 
such  lease  as  aforesaid. 

(3.)  The  leases  which  this  section  authorizes  are — 
(i).  An  agricultural  or  occupation  lease  for  any  term  not  ex- 
ceeding twenty-one  years ;  and 

(ii.)  A  building  lease  for  any  term  not  exceeding  ninety-nine 
years. 

(4.)  Every  person  making  a  lease  under  this  section  may 
execute  and  do  all  assurances  and  things  necessary  or  proper  in 
that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  efiect  in  possession 
not  later  than  twelve  months  after  its  date. 

(6.)  Every  such  lease  shall  reserve  the  best  rent  that  can 
reasonably  be  obtained,  regard  being  had  to  the  circumstances 
of  the  case,  but  without  any  i&ne  being  taken. 

(7.)  Every  such  lease  shall  cont«dn  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent 
not  being  paid  within  a  time  therein  specified  not  exceeding 
thirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by 
the  lessee  and  delivered  to  the  lessor,  of  which  execution  and 
delivery  the  execution  of  the  lease  by  the  lessor  shall,  in  favour 
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of  tile  lessee  and  all  persons  deriTuur  title  under  him,  be  sufficient  **  *  4«  Tiot. 

eTidenoe.  ...        '• "' '' "' 

(9.)  Every  such  building  lease  shall  be  made  in  consideration 
of  the  lessee,  or  some  person  by  whose  direction  the  lease  is 
granted,  having  erected,  or  agreeing  to  erect  within  not  more 
m&n  five  years  from  the  date  of  the  lease,  buildings,  new  or 
additional,  or  having  improved  or  repaired  buildings,  or  a^eeing 
to  improve  or  repair  buildings  within  that  time,  or  naving 
executed,  or  agreeing  to  execute,  within  that  time,  on  the  land 
leased,  an  improvement  for  or  in  connexion  with  building 
purposes. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a 
nominal  or  other  rent  less  than  the  rent  ultimately  payable,  may 
be  made  payable  for  the  first  five  years,  or  any  less  part  of  the 
term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within  one^ 
month  after  making  the  lease,  deliver  to  the  mortgagee,  or, 
where  there  are  more  than  one,  to  the  mortgagee  first  in  priority, 
a  counterpart  of  the  lease  duly  executed  by  the  lessee ;  but  the 
lessee  shall  not  be  concerned  to  see  that  this  provision  is  complied 
with. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this  section 
may  be  enforced  by  or  against  every  person  on  whom  the  lease 
if  granted  would  be  binding. 

.  (13.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  by  the  mortgagor  and  mortgagee  in  the 
mortgage  deed,  or  otherwise  in  writing,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage  deed  or  of  any  such  writing 
and  to  the  provisions  therein  contained. 

(14.)  Nothing  in  this  act  shall  prevent  the  mortgage  deed 
from  reserving  to  or  conferring  on  the  mortgagor  or  the  mort- 
gagee, or  both,  any  further  or  other  powers  of  leasing  or  having 
reference  to  leasing ;  and  any  further  or  other  powers  so  reserved 
or  conferred  shall  be  exerciseable,  as  far  as  may  be,  as  if  they 
were  conferred  by  this  act,  and  with  aU  the  like  incidents,  effects, 
and  consequences,  imless  a  contrary  intention  is  expressed  in  the 
mortgage  deed. 

(15.)  Nothing  in  this  act  shall  be  construed  to  enable  a 
mortgagor  or  mortgagee  to  make  a  lease  for  any  longer  term  or 
on  any  other  conditions  than  such  as  could  have  been  granted  or 
imposed  by  the  mortgagor,  with  the  concurrence  of  all  the 
incumbrancers,  if  this  act  had  not  been  passed. 

(16.)  This  section  applies  only  in  case  of  a  mortgage  made 
after  the  commencement  of  this  act ;  but  the  provisions  thereof, 
or  any  of  them,  may,  by  agreement  in  writing  made  after  the 
commencement  of  this  act,  between  mortgagor  and  mortgagee, 
be  applied  to  a  mortgage  made  before  the  commencement  of 
this  act,  so,  nevertheless,  that  any  such  agreement  shall  not- 
prejudiciaUy  affect  any  right  or  interest  of  any  mortgagee  not> 
joining  in  or  adopting  the  agreement. 
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?  41**  ^*'       ^^'^•^  ^^®  provisions  of  this  section  refemng  to  a  lease  shall 
— '  '    *    be  construed  to  extend  and  apply,  as  far  as  ciroomstanoes 

admit,  to  any  letting,  and  to  an  agreement,  whether  in  writing 

or  not,  for  leasing  or  letting  (y). 

{y)  A  lease  by  a  mortgagor  under  this  section  has  the  same  effect  as  if 
the  mortgagees  had  joined  {Wilson  v.  Queen's  Club,  1891,  3  Gh.  525). 

Where  an  agreement  for  a  mortgage  which  was  dated  before  tne  act 
stipulated  for  all  clauses  usual  in  mortgages,  the  mortgagee  was  not 
entitled  to  a  clause  excluding  sect.  18,  sub-sect.  (1)  (Be  Nugent  and  RiUy, 
49  L.  T.  132). 

Sah;  Insurance;  Receiver;  Timber. 

Powers  in-  19. — (1.)  A  mortgagee,  where  the  mortgage  is  made  by  deed, 

2J2^^  shall,  by  virtue  of  fliis  act,  have  the  folE)wing  powers,  to  the 
interest  of  like  extent  as  if  they  had  been  in  terms  oonierred  by  the 
mortgagee,      mortgage  deed,  but  not  further  (namely) : 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to 
sell,  or  to  concur  with  any  other  person  in  selling,  the 
mortgaged  property,  or  any  part  thereof,  either  subject 
to  prior  charges,  or  not,  and  either  together  or  in  lots, 
by  public  auction  or  by  private  contract,  subject  to  such 
conditions  respecting  title,  or  evidence  of  title,  or  other 
matter,  as  he  (the  mortgagee)  thinks  fit,  with  power 
to  vary  any  contract  for  sale,  and  to  buy  in  at  an 
auction,  or  to  rescind  any  contract  for  sale,  and  to  re- 
sell, without  being  answerable  for  any  loss  occasioned 
thereby  (s) ;  and 
(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage 
deed,  to  insure  and  keep  insured  against  loss  or 
damage  by  fire  any  building,  or  any  effects  or  pro- 

d;j  of  an  insurable  nature,  whether  a£Sxed  to  the 
hold  or  not,  being  or  forming  part  of  the  mort- 
gaged property,  and  the  premiums  paid  for  any  such 
insurance  shall  be  a  charge  on  the  mortgaged  proDorfy, 
in  addition  to  the  mortgage   money,  and  witn  the 
same  priority,  and  with  interest  at  the  same  rate,  as 
the  mortgage  money ;  and 
(iii.)  A  power,  when  the  mortgage  money  has  become  due, 
to  appoint  a  receiver  of  the  income  of  the  mortgaged 
property,  or  of  any  part  thereof  {a) ;  and 
(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut 
and  sell  timber  and  other  trees  ripe  for  cutting,  and 
not  planted  or  left  standins;  for  shelter  or  ornament, 
or  to  contract  for  any  sucn  cutting  and  sale,  to  be 
completed  within  any  time   not    exceeding    twelve 
months  from  the  makmg  of  the  contract. 
(2.)  The  provisions  of  this  act  relating  to  the  foregoing 
powers,  comprised  either  in  this  section,  or  in  any  subsequent 
section  regulating  the  exercise  of  those  powers,  may  be  varied 
or  extended  by  the  mortgage  deed,  and,  as  so  varied  or  extended, 
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sbally  as  far  as  may  be,  operate  in  the  like  maimer  and  with  all  ^  *  ^  vi®** 
the  like  inoidents,  effects,  and  oonsequenoes,  as  if  such  variations    ^'     *  '* 
or  extensions  were  contained  in  this  act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and  shall  have 
effect  subject  to  the  terms  of  the  mortgage  deed  and  to  the 
provisions  therein  contained. 

(4.)  This  section  applies  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  act. 

(z)  An  equitable  mortgagee  selling  under  this  section  can  onl;^  sell  his 
interest  under  the  mortgi^  {Re  Hodson  and  Howe,  35  Ch.  Div.  668). 
This  section  does  not  give  power  to  sell  fixtures  ^&rt  from  the  freehold 
(Be  Yates,  Batchddor  v.  Tate»,  38  Oh.  Div.  \12\  The  power  of  sale  given 
by  this  section  is  not  incorporated  in  a  bill  oi  sale  in  tiie  statutory  form 
{Ualuert  v.  Thomas,  19  Q.  a,  Div.  204) ;  nor  does  it  apply  in  the  case  of 
debentures  of  a  joint-stock  company  (Blaker  v.  Herts  (%.,  41  Ch.  D.  399). 

(a)  When  a  foreclosure  action  is  pending,  it  is  desirable  that  the  appoint- 
ment of  a  receiver  shoidd  be  made,  not  by  the  mortgagee  but  by  the  court 
{TilleU  V.  Nixon,  25  Oh.  D.  238). 

SO.  A  mortgagee  shall  not  exercise  the  power  of  sale  conferred  BeguUtion  of 
by  this  act  unkss  and  untQ—  exerdseof 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  Po^««^»^- 
been  served  on  the  mortgagor  or  one  of  several  mort- 
gagors, and  default  has  been  made  in  payment  of  the 
mortgage  money,  or  of  part  thereof,  for  three  months 
after  such  service  (b) ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in 
the  mortgage  deed  or  in  this  act,  and  on  the  part  of 
the  mortgagor,  or  of  some  person  concurring  in  making 
the  mortgage,  to  be  observed  or  performed,  other  than 
and  besides  a  covenant  for  payment  of  the  mortgage 
money  or  interest  thereon.  - 

(h)  A  notice  imder  sub-sect.  1  does  not  prevent  a  sale  under  sub- 
sects.  2  and  3,  as  soon  as  the  conditions  of  those  sub-sections  are  fulfilled 
{Farrar  v.  Farrars,  Limited,  40  Oh.  D.  395).  As  to  notices,  see  sect.  67, 
post,  p.  619. 

A  notice  under  sub-sect.  1,  given  by  a  mortgagee  holding  several 
mortgages  executed  by  the  same  mortgagor,  who  hias  excluded  sect.  17  of 
this  act,  does  not  aSect  the  mortgagee's  right  to  consolidate  (Qriffith  v. 
P(yund,  45  Oh.  D.  553). 

SI. — (1.)  A  mortgagee  exercising  the  power  of  sale  conferred  Oonveyanoe, 
by  this  act  shall  have  power,  by  deed,  to  convey  the  property  r«>oipt,  &c. 
sold,  for  such  estate  and  interest  therein  as  is  the  subject  of  the  ^^      ' 
mortgage,  freed  from  all  estates,  interests,  and  rights  to  which 
the  mortgage  has  priority,  but  subject  to  all  estates,  interests, 
and  rights  which  have  priority  to  the  mortgage  ;  except  that,  in 
the  case  of  copyhold  or  customary  land,  the  legal  right  to  admit- 
tance shall  not  pass  by  a  deed  under  this  section,  unless  the  deed 

8.  Q  Q 
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^  ti^Ti?^'  ^  Buffioient  otherwise  by  law,  or  is  suffieient  by  coatom,  in  that 

-!l^1J^- .  behalf  (c). 

(2.)  Where  a  oonveyanoe  is  made  in  profefised  exercdfle  of  the 
power  of  sale  oonferred  by  this  act,  the  title  of  the  purohaser 
shall  not  be  impeachable  on  the  ground  that  no  case  had  azisen 
to  authorize  the  sale,  or  that  due  notice  was  not  given,  or  that 
the  power  was  otherwise  improperly  or  irregularly  exercised; 
but  any  person  damnified  by  an  unauthorized,  or  improper,  or 
irregular  exercise  of  the  power  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power  {dV 

(3.)  The  money  which  is  received  by  tne  mortgagee,  arising 
from  the  sale,  after  discharge  of  prior  incumbrances  to  which  the 
sale  is  not  made  subject,  if  any,  or  after  payment  into  court 
under  this  act  of  a  sum  to  meet  any  prior  incumbrance,  shall  be 
held  by  him  in  trust  to  be  applied  by  him,  first,  in  payment  of 
all  costs,  charges,  and  expenses,  properly  incurred  oy  him,  as 
incident  to  the  sale  or  any  attempted  sale,  or  otherwise ;  and 
secondly,  in  discharge  of  the  mortgage  money,  interest,  and 
costs,  and  other  money,  if  any,  due  under  the  mortgage ;  and 
the  residue  of  the  money  so  received  shall  be  paid  to  the  persoD 
entitled  to  the  mortgaged  property,  or  authorized  to  give  receipts 
for  the  proceeds  of  the  sale  thereof. 

(4.)  The  power  of  sale  conferred  by  this  act  may  be  exercised 
by  any  person  for  the  time  being  entitled  to  receive  and  give  a 
discharge  for  the  mortgage  money. 

(5.)  The  power  of  sale  oonferred  by  this  act  shaU  not  affect 
the  right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or  assigns, 
shall  not  be  answerable  for  any  involuntary  loss  happening  in  or 
about  the  exercise  or  execution  of  the  power  of  sale  conferred  by 
this  act  or  of  any  trust  connected  therewith. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this  act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  same 
may  demand  and  recover  from  any  person,  other  than  a  person 
having  in  the  mortgaged  property  an  estate,  interest,  or  right  in 
priority  to  the  mortgage,  cdl  the  deeds  and  documents  relating  to 
the  property,  or  to  the  title  thereto,  which  a  purchaser  under  the 
power  of  sale  would  be  entitled  to  demand  and  recover  from 
him. 

(c)  This  section  does  not  enable  an  eqtdtable  mortgagee  to  oonyey  the 
legal  estate  {Re  Hodson  and  Howey  35  Ch.  Biv.  668). 

{d)  The  fact  that  notice  had  not  been  given  by  the  mortgagee  under 
sect.  20  (i.)  was  hold  not  to  affect  a  purchaser  {Re  Thompeon  ana  HoUy  44 
Ch.  D.  492 ;  see  Re  Tritton,  1891,  W.  N.  194). 

Mortgagee's        22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a 
receipts,  ^-    gufgcient  discharge  for  any  money  arising  under  the  power  of 
0  argee,    o.    ^^^  conferred  by  this  act,  or  for  any  money  or  securities  com- 
prised in  his  mortgage,  or  arising  thereunder;  and  a  person 
paying  or  transf emng  the  same  to  the  mortgagee  shall  not  be 
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oonoemed  to  inquire  whether  any  money  remamB  due  under  the  **  *  4«  Tiot 
mortgage. 

(2.)  Money  receiyed  by  a  mortgagee  under  his  mortgage  or 
from  the  proceeds  of  seourities  oomprised  in  his  mortgage  shall 
be  applied  in  like  manner  as  in  this  act  directed  respecting 
money  received  by  him  arising  from  a  sale  under  the  power  of 
sale  conferred  by  this  act;  but  with  this  variation,  that  the 
costs,  charges,  and  expenses  payable  shall  include  the  costs, 
oharges,  and  expenses  properly  incurred  of  recovering  and 
receiving  the  money  or  securities,  and  of  conversion  of  secu- 
rities into  money,  instead  of  those  incident  to  sale. 

83. — (1.)  The  amount  of  an  insurance  effected  by  a  mort-  Amount  and 
eagee  against  loss  or  damage  by  fire  under  the  power  in  that  oJ^^nranmoe 
behalf  conferred  by  this  act  shall  not  exceed  the  amount  speci-  money. 
fied  in  the  mortgage  deed,  or,  if  no  amount  is  therein  specified, 
then  shall  not  exceed  two  third  parts  of  the  amount  that  would 
be  required,  in  case  of  total  destruction,  to  restore  the  property 
insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred  by 
this  act,  be  effected  by  a  mortgagee  in  any  of  the  following 
oases  (namely) : 

(i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that 
no  insurance  is  required  : 

(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the 
mortgagor  in  accordance  with  the  mortgage  deed : 

(iii.)  Where  the  mortgage  deed  contains  no  stipulation 
respecting  insurance,  and  an  insurance  is  xept  up 
by  or  on  behalf  of  tiie  mortgagor,  to  the  amount  in 
which  the  mortgagee  is  by  tnis  act  authorised  to  in- 
sure. 

(3.)  All  money  received  on  an  insurance  effected  under  the 
morl^gage  deed  or  under  this  act  shall,  if  the  mortgagee  so 
requires,  be  applied  by  the  mortgagor  in  making  good  me  loss 
or  dam^e  in  respect  of  which  the  money  is  received. 

(4.)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law,  or  by  special  contract,  a  mortgagee  may  require 
that  all  money  received  on  an  insurance  be  applied  in  or  towards 
discharge  of  tiie  money  due  under  his  mortgage. 

S4. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under  Appointment, 
the  power  in  that  behalf  conferred  by  this  act  shall  not  appoint  po'^e™*  remu- 

x'l   "LI        "L  j_!xi   J   k.  •      xi_  j»  neration,  and 

a  receiver  imtil  he  has  become  entitled  to  exercise  the  power  of  duties  of 
sale  conferred  by  this  act,  but  may  then,  by  writing  under  his  reoeiyer. 
hand,  appoint  such  person  as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  mort- 
gagor; and  the  mortgagor  shall  be  solely  responsible  for  the 
receiver's  acts  or  defaults,  unless  the  mortgage  deed  otherwise 
provides. 

(3.)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver,  by 
action,  distress,  or  otherwise,  in  the  name  either  of  the  mort- 

qq2 
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^  41^^^'  9^^^  ^  ^^  ^'^  mortgagee^  to  the  fall  extent  of  the  estate  or 
^'     '*'        mtereet  which  the  mortgagor  could  dispose  of,  and  to  give 
effectual  receipts,  accordingly,  for  the  same(«). 

(4.)  A  person  pajine  money  to  the  receiver  shall  not  be  con- 
cerned to  inquire  whetner  any  case  has  happened  to  authorize 
the  receiver  to  act. 

(5.)  The  receiver  may  be  removed,  and  a  new  receiver  may 
be  appointed,  from  time  to  time  by  the  mortgagee  by  writiDg 
under  nis  hand. 

(6.)  The  receiver  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  aU 
costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  com- 
mission at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate  as  the  court  thinks 
fit  to  allow,  on  application  made  by  nim  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
gagee, insure  and  keep  insured  against  loss  or  damage  by  fire, 
out  of  the  money  received  by  mm,  any  building,  effects,  or 
property  comprised  in  the  mortgage,  whether  affixed  to  the 
freehold  or  not,  being  of  an  insureible  nature. 

(8.)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and 
the  interest  on  all  principal  sums,  having  priority  to 
the  mortgage  in  right  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
fire,  life,  or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this  act,  and  the 
cost  of  executing  necessary  or  proper  repairs  directed 
in  writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of 
any  principal  money  due  under  the  mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have 
been  entitled  to  receive  the  income  of  the  mortgaged  property, 
or  who  is  otherwise  entitled  to  that  property. 

(f )  A  mortgagor  will  be  restrained  from  dLstrainiiig  for  rent  after  a  re- 
ceiver has  been  appointed,  even  if  such  receiver  has  been  negligent  {Bayly 
V.  Went,  51  L.  T.  764).  As  to  appointments  by  the  court  when  this  power 
could  be  exercised,  see  TilleU  v.  Niccon  (25  Ch.  D.  238). 


Action  respecting  Mortgage. 

Sal«o*  26. — (1.)  Any  person  entitled  to  redeem  mortgaged  property 

propw^^      may  have  a  judgment  or  order  for  sale  instead  of  for  redemption 
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in  an  action  brought  by  him  either  for  redemption  alone,  or  for  44  *  45  Vict 
sale  alone,  or  for  sale  or  redemption,  in  the  alternative.  c.  41,  ■.  £5. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  af:tion  for 
or  for  sale,  or  for  the  raising  and  payment  in  any  manner  of  ^^los^rei 
mortgage  money,  the  court,  on  the  request  of  the  mortgagee,  or 
of  any  person  interested  either  in  the  mortgage  money  or  in  the 
right  of  redemption,  and,  notwithstanding  me  dissent  of  any 
other  person,  and  notwithstanding  that  the  mortgagee  or  any 
person  so  interested  does  not  appear  in  the  action,  and  without 
allowing  any  time  for  redemption  or  for  payment  of  any  mort- 
gage money,  may,  if  it  thinks  fit,  direct  a  sale  of  the  mortgaged 
property,  on  such  terms  as  it  thinks  fit,  including,  if  it  thinks 
fit,  the  deposit  in  court  of  a  reasonable  sum  fixed  by  the  court,  to 
meet  the  expenses  of  sale  and  to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested  in  the 
right  of  redemption  and  seekmg  a  sale,  the  court  may,  on  the 
application  of  any  defendant,  direct  the  plaintiff  to  give  such 
security  for  costs  as  the  court  thinks  fit,  and  may  give  the  con- 
duct of  the  sale  to  an^  defendant,  and  may  give  such  directions 
as  it  thinks  fit  respectmg  the  costs  of  the  defendants  or  any  of 
them. 

(4.)  In  any  case  within  this  section  the  court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of 
incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either  before  or 
after  the  commencement  of  this  act. 

(6.)  The  enactment  described  in  Part  11.   of   the  second  l6&l6Viot. 
schedule  to  this  act  is  hereby  repealed.  °-  ^*  ■•  *^' 

(7.)  This  section  does  not  extend  to  Ireland  (/). 

(/)  The  powers  given  by  sub-sects.  1  and  2  are  distinct  ( WooUey  v. 
Colman,  21  Ch.  D.  173).  It  has  been  said  that  the  order  for  sale  under 
sub-sect.  1  is  a  matter  of  right  {Clarke  y.  Pannell,  29  S.  J.  147).  The 
discretion  referred  to  in  sub-aect.  2  must  be  exercised  judicially  {MercJuint 
Banking  Co.  y.  Londouy  &c, ,  55  L.  J.  Ch.  479).  Where  a  mortgagee's  notice  Sale  atreqnest 
to  pay  off  had  expired  and  his  power  of  sale  was  exerciseable,  and  the  of  mortgagor, 
mortgagor  commenced  an  action  for  sale  or  redemption,  an  order  for  sale 
was  made  on  the  application  of  the  mortga^r,  such  sale  to  be  conducted 
by  himself  out  of  court,  and  to  take  place  withm  three  months  {Brewer  v. 
Square,  1892,  2Ch.  111).  Ijia  foreclosure  action  a  sale  was  ordered  at  Of  mortgagee, 
the  request  of  the  mortgagor  upon  his  depositing  1501.  in  court  to  meet 
expenses  of  sale  {Weston  y.  Davidson,  1882,  W.  N.  28),  A  sale  has  been 
ordered  under  sub-sect.  2,  at  the  request  of  an  equitable  mortgagee  by 
simple  deposit  {Oldham  y.  Stringer,  61 L.  T.  896;  33  W.  R.  251),  and  of  a 
second  mortgagee  {Saul  y.  Pattinaon,  64  L.  T.  670  ;  65  L.  J.  Ch.  831).  A 
sale  may  be  ordered  of  so  much  only  as  wiU  satisfy  the  plaintiffs  claim 
{Wade  y.  Wilson,  22  Ch.  D.  236).  At  the  request  of  the  mort^gee,  orders 
lor  sale  haye  been  made  without  allowing  tmie  for  redemption  ( Wade  y. 
Wilson,  sup. ;  Oldham  y.  Stringer,  «tip^ ;  but  such  time  will  usually  be 
giyen  {Chreen  v.  Biggs,  62  L.  T.  680).  Tnree  months  haye  been  giyen  \lh., 
Jones  y.  Harris,  65  L.  T.  884).  Ten  days  where  the  security  was  clearly 
insufficient  {Charlewood  y.  Hammer,  28  S.  J.  710;  see  Williams  v.  Owen, 
27  8.  J.  256). 

The  sale  may  be  ordered  out  of  court,  a  reserye  price  being  fixed  and  Sale  ont  of 
the  pnrohase-money  being  paid  into  Court  {Union  Bank  y.  Ingram,  20  court. 
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Conduct  of 
Bale. 


44  ft  46  Tiot.  Ch.  D.  463 ;  IVoolley  v.  Colman,  21  Ch.  D.  169 ;  Davies  v.  WrigJU,  32  CL 
c.  41,  1.  25.  B.  220;  see  E.  S.  C.  Ord.  51,  r.  la).  But  a  sale  out  of  oourt  can  only  be 
ordered  when  aU  parties  interested  are  before  the  court  or  bound  by  the 
order  (R.  S.  C.  Ord.  61,  r.  laj ;  e.i/.,  a  second  mortgagee  {Breioery.  Square, 
1892,  2  Ch.  114].  As  te  wnenasaleis  **altogedier  out  of  court,"  see 
Cumberland  Banking  Co,  y.  Mart/port  Co.  (1892,  1  Ch.  92). 

The  conduct  of  the  sale  has  been  given  to  the  mortgagor  {Woolley  y. 
Colman^  sup, ;  Dames  v.  Wright^  aup, :  Brewer  v.  Square^  »up,  ;  see  Christy 
V.  Van  Tramp,  1886,  W.  N.  111).  Where  the  mortgagor  requests  a  sale 
he  should  give  security  for  costs  where  the  conduct  is  to  be  bv  the  mort- 
gagee {Davies  v.  Wright,  32  Ch.  D.  220 ;  see  Weston  v.  Davidson,  1882, 
W.  N.  28) ;  and  the  mortgagor  has  been  ordered  to  give  security  where 
he  has  the  conduct  himself  {Woolley  v.  Colman,  21  Ch.  D.  169 ;  Brexoer 
V.  Square,  1892,  2  Ch.  Ill ;  out  see  Davies  v.  Wright,  sup,).  When  the 
mortgagee  requests  the  sale  and  the  conduct  is  given  to  the  mortgagor, 
the  mortgagor  need  not  give  security  {Davies  v.  Wright,  sup,). 

A  sale  may  be  ordered  on  an  interlocutory  application  {WooJJey  v. 
Colman,  21  Ch.  D.  173);  or  upon  motion  for  judgment  {Wade  v.  Wilson, 
22  Ch.  D.  235) ;  or  at  any  time  before  a  foreclosure  decree  has  become 
absolute  ( Union  Bank  v.  Ingram,  20  Ch.  D.  463):  as  when  application 
for  final  order  is  made  {Weston  v.  Davidson,  1882,  W.  N.  28). 

Sale  refused.  A  sale  has  been  refused  when  in  an  action  for  foreclosure  alone  it  was 
asked  for  in  the  absence  of  the  mortgagor,  and  without  notice  to  him 
{South  Western  Bank  v.  Turner,  47  L.  T.  433  ;  31  W.  R.  113) ;  also  when 
asked  by  a  second  mortgagee  in  a  case  where  the  value  was  clearly  in- 
sufficient for  the  first  mortgage  {Merchant  Banking  Co.  v.  London,  ^., 
65  L.  J.,  Ch.  479) ;  also  when  the  order  asked  for  woidd  necessarily  in- 
clude property  not  subject  to  the  mortgage  {Gibbs  v.  Hayden,  47  L.  T. 
184 ;  30  W.  B.  725).  This  section  does  not  enable  the  court,  at  the  instance 
of  debenture  holders,  to  order  a  sale  of  an  undertaking  of  a  public 
character  {Blaker  v.  Herts,  Ac.  Co,,  41  Ch.  D.  406). 


At  what  time 
sale  win  be 
ordered. 


Form  of 
statutory 
mortgage  in 
schedule. 


V. — Statutoky  Mortgage. 

26. — (1.)  A  mortgage  of  freehold'  or  leasehold  land  may  be 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
mortgage,  being  in  the  form  given  in  Part  I.  of  the  third 
schedule  to  this  act,  with  such  variations  and  additions,  if  any, 
as  ciroumstances  may  require,  and  the  provisions  of  this  section 
shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there  shall  by 
virtue  of  this  act  be  implied,  in  the  mortgage  deed — 

First,  a  covenant  with  the  mortgagee  by  the  person  expressed 
therein  to  convey  as  mortgagor  to  the  effect  following  (namely) : 
That  the  mortgagor  will,  on  the  stated  day,  pay  to  the 
mortgagee  the  stated  mortgage  money,  with  interest  thereon 
in  the  meantime,  at  the  stated  rate,  and  will  thereafter,  if 
and  as  long  as  the  mortgage  money  or  any  part  thereof 
remains  unpaid,  pay  to  the  mortgagee  interest  thereon,  or 
on  the  unpaid  part  thereof,  at  tne  stated  rate,  by  equal 
half-yearly  payments,  the  first  thereof  to  be  made  at  the 
end  of  six  cidendar  months  from  the  day  stated  for  pay- 
ment of  the  mortgage  money : 
Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  Uie  mortgagor,  on  the  stated  day,  pays  to  the  mort- 

gagee  the  stated  mortgage  money,  with  interest  thereon  in 
le  meantime,  at  the  s^ted  rate,  the  mortgagee  at  any 


e  in 
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time  thereafter,  at  the  request  and  cost  of  the  mortgagor,  44*45^et. 

shall  re-oonvey  the  mortgaged  property  to  the  mortgagor,  ^ *  *' 

or  as  he  shall  direot. 
27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be  made  Forms  of 
by  a  deed  expressed  to  be  made  by  way  of  statutory  transfer  of  ^^^^  ^ 
mortgage,  bemg  in  such  one  of  the  three  forms  (A.)  and  (B.)  mortg^e 
and  (G.)  given  in  Part  II.  of  the  third  schedule  to  this  act  as  schedule. 
may  be  appropriate  to  the  case,  with  such  yariations  and 
additions,  if  any,  as  circumstances  may  require,  and  the  pro- 
visions of  this  section  shall  apply  thereto. 

(2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the 
benefit  of  the  mortgage  is  expressed  to  be  transferred,  who, 
with  his  executors,  administrators,  and  assigns,  is  hereafter  in 
this  section  designated  the  transferee,  the  right  to  demand,  sue 
for,  recover,  and  give  receipts  for  the  mortgage  money,  or  the 
unpaid  part  thereof,  and  the  interest  then  due,  if  any,  and 
thenceforth  to  become  due  thereon,  and  the  benefit  of  all 
securities  for  the  same,  and  the  benefit  of  and  the  right  to  sue 
on  aU  covenants  with  the  mortgagee,  and  the  right  to  exercise 
all  j>owers  of  the  mortgagee : 

(li.)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  transferee, 
subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there 
shall  also  be  deemed  to  be  included,  and  there  shall  by  virtue  of 
this  act  be  implied  therein,  a  covenant  with  the  trsmsf eree  by 
the  person  expressed  to  join  therein  as  covenantor  to  the  effect 
following  (namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by  the 

mortgage  deed  fixed  for  payment  of  interest,  pay  to  the 

transferee  the  stated  mortgage  money,  or  so  much  thereof 

as  then  remains  unpaid,  with  interest  thereon,  or  on  the 

unpaid  part  thereof,  in  the  meantime,  at  the  rate  stated  in 

the  mortgage  deed;   and  will  thereafter,  as  long  as  the 

mortgage  money,  or  any  part  thereof,  remains  unpaid,  pay 

to  the  transferee  interest  on  that  sum,  or  the  unpaid  part 

thereof,  at  the  same  rate,  on  the  successive  days  by  the 

mortgage  deed  fixed  for  payment  of  interest. 

(4.)  If  the  deed  of  transfer  is  made  in  the  form  (C),  it  shall, 

by  virtue  of  this  act,  operate  not  only  as  a  statutory  transfer  of 

mortage,  but  also  as  a  statutory  mortgage,  and  the  provisions 

of  this  section  shall  have  effect  in  relation  thereto,  accordingly ; 

but  it  shall  not  be  liable  to  any  increased  stamp  duty  by  reason 

only  of  it  being  designated  a  mortgage. 

28.  In  a  deed  of  statutory  mortgage,  or  of  statutory  transfer  implied 
of  mortgage,  where  more  persons  than  one  are  expressed  to  covenants 
convey  as  mortgagors,  or  to  join  as  covenantors,  the  implied  J^^^^ 
covenant  on  their  pdrt  shall  be  deemed  to  be  a  joint  and  several 
covenant  by  them;  and  where  there  are  more  mortgagees  or 
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4*  *  **  ▼^^^  more  transferees  than  one,  the  implied  oovenant  with  them  shall 
°'  '  *'  be  deemed  to  be  a  covenant  with  them  jointly,  nnless  the  amount 
seoured  is  expressed  to  be  secured  to  them  in  shares  or  distinct 
sums,  in  which  latter  case  the  implied  covenant  with  them  shall 
be  deemed  to  be  a  covenant  with  each  severally  in  respect  of  the 
share  or  distinct  sum  secured  to  him. 

29.  A  re-conveyance  of  a  statutory  mortgage  may  be  made 
by  a  deed  expressed  to  be  made  by  way  of  statutory  re- 
conveyance of  mortgage,  being  in  the  form  given  in  Part  IlL  of 
the  third  schedule  to  this  act,  with  such  variations  and  additions, 
if  any,  as  circumstances  may  require. 


Form  of  re- 
conTeysnoe 
of  statutory 
mortf^ge  in 
schedule. 


Devolution 
of  trust  and 
mortgage 
estates  on 
death. 


37  &  38  Vict. 
c.  78. 

38  &  39  Vict, 
c.  87. 


VI.  Trust  and  Mortgage  Estates  on  Death. 

30. — (1.)  Where  an  estate  or  interest  of  inheritance,  or 
limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust, 
or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall,  on 
his  death,  notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives  or  repre- 
sentative from  time  to  time,  in  like  manner  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him ;  and  accordingly  all  the 
like  powers,  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the 
personal  representatives  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  personal 
representatives  or  representative  from  time  to  time,  with  all  the 
like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and,  for  the  purposes  of  this  section,  the  personal  repre- 
sentatives, for  the  time  being,  of  the  deceased,  shall  be  deemed 
in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts 
and  powers. 

(2.)  Section  four  of  the  Vendor  and  Purchaser  Act,  1874,  and 
section  forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby 
repealed. 

(3.)  This  section,  including  the  repeals  therein,  applies  only 
in  cases  of  death  after  the  commencement  of  this  act  \g), 

{g)  The  wording  of  this  section  raises  some  difficulty  as  to  where  the 
legal  estate  is  when  there  is  no  personal  representative  {Re  Pilling,  26 
Gh.  D.  432) ;  see  the  form  of  vesting  order  now  usually  adopted  under 
the  Trustee  Acts,  ante,  p.  523.  Copyholds  were  held  to  be  within  the 
section  {Re  Hughes,  1884,  W.  N.  63;  see,  however.  Be  Mills,  40  Oh.  Div.  18), 
but  Uiey  have  now  been  excluded  (50  &  51  Yict.  c.  73,  s.  45).  This  section 
does  not  enable  a  personal  representative  to  execute  a  trust  for  sale  where 
before  the  act  the  heir  could  not  have  done  so  {Be  Ingleby,  13  L.  B.  Ir,  326). 


Appointmenfc 
of  new  tms* 
tees,  vesting 
of  trust  pro- 
perty, &o. 


Yll.  Trustees  and  Executobs, 

31. — (1.)  Where  a  trustee,  either  original  or  substituted,  and 
whether  appointed  by  a  court  or  otherwise,  is  dead,  or  remains 
out  of  the  United  i^ngdom  for  more  than  twelve  months,  or 
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desires  to  be  disoharged  from  the  trusts  or  powers  reposed  in  or  **  *  **  ^^^* 

conferred  on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is  in-  *  *' 

capable  of  acting  therein,  then  the  person  or  persons  nominated 

for  this  purpose  by  the  instrument,  if  any,  creating  the  trust,  or 

it  there  is  no  such  person,  or  no  such  person  able  and  willing  to 

act,  then  the  surviving  or  continuing  trustees  or  trustee  for  the 

time  being,  or  the  personal  representatives  of  the  last  surviving 

or  continuing  trustee,  may,  by  writing,  appoint  another  person 

or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of  the 

trustee  dead,  remaining  out  of  the  United  Kingdom,  desiring  to 

be  discharged,  refusing  or  being  unfit,  or  being  incapable,  as 

aforesaid. 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be 
obligatoiy  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees,  where  more  than  two  trustees  were 
originally  appointed  ;  but,  except  where  only  one  trustee  was 
originally  appointed,  a  trustee  shall  not  be  discharged  under 
this  section  from  his  trust  unless  there  will  be  at  least  two 
trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or 
thing  requisite  for  vesting  the  trust  property,  or  any  part 
thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(5.)  Eveiy  new  trustee  so  appointed,  as  well  before  as  after 
all  the  trust  property  becomes  by  law,  or  by  assurance,  or  other- 
wise, vested  in  him,  shall  have  the  same  powers,  authorities,  and 
discretions,  and  may  in  all  respects  act,  as  if  he  had  been  ori- 
ginally appointed  a  trustee  by  the  instrument,  if  any,  creating 
me  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who  is 
dead  include  the  case  of  a  person  nominated  trustee  in  a  will 
but  dying  before  the  testator ;  and  those  relative  to  a  continuing 
trustee  include  a  refusing  or  retiring  trustee,  if  willing  to  act 
in  the  execution  of  the  provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  efiPect  subject  to  the  terms  of  that  instru- 
ment and  to  any  provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  act  (A). 

(A)  This  section  applies  to  trustees  for  the  purposes  of  the  S.  L.  Acts 
(8.  Lj.  Act,  1890,  s.  17,  posty  p.  724) ;  and  also  to  trustees  of  land  held  for 
religious  or  educational  purposes  (Trustees  Appointment  Act,  1890,  s.  3 ; 
see  Ee  Coatee  to  Parsons y  34  Oh.  D.  370).  Where  an  appointment  can  be 
made  under  this  section,  ap]^cation  should  not  be  made  under  the  Trustee 
Act,  1850  (Be  Gibbonsy  46  Ij.  T.  766 ;  30  W,  E,  287 ;  Be  HigginbcUomy 
1892,  W.  K.  121.  See  Be  SouXby,  21  W.  B.  266;  Be  Jackson,  16  W.  E. 
672 ;  Be  ShaftOy  29  Oh.  D.  247). 
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44  ft  45  Yiet 
e.  41,  f .  81. 

VacandeB. 


Who  can  ap- 
point. 


Nnmber  of 
troBtees. 


Contrary 
intention. 


Where  a  trustee  had  resided  for  twelve  months  abroad,  a  new  tnutee 
was  appointed  under  this  section  {Re  Walker  and  Hughes^  24  Cli.  D.  698). 
It  seems  that  a  trustee  who  disclaims,  refuses  to  act  within  this  section 
(D*Adhemar  y.  Bertranrf^  35  Beay.  19),  although  he  has  no  legal  estate  in 
liim  {Be  Birchall,  Birchall  y.  Ashton,  1889,  W.  N.  31).  A  new  trustee 
cannot  be  appointed  under  this  section,  in  place  of  an  infant  (Be  Ttdla^ 
tire  J  1885,  W.  N.  191).  When  the  trustees  named  in  tiie  will  of  a  testator 
aU  die  before  him,  qu,  whether  ^notwithstanding  sub-sect.  6)  new  trustees 
can  be  appointed  under  this  section  {Be  Amblery  59  L.  T.  210 ;  the  case  of 
a  sole  trustee,  Be  Orde,  24  Ch.  Diy.  271 ;  Be  Lighthody,  62  L.  T.  40;  38 
W.  B.  452).  As  to  a  trustee  becoming  insane  during  the  life  of  a  testator, 
see  Newton  y.  Newton ,  noticed  in  L.  T.  Jour.,  yol.  55,  p.  56. 

Where  a  deed  executed  before  this  act  declared  that  certain  persons 
should  haye  **  power  to  appoint  new  trustees,"  they  were  held  to  be  "  per- 
sons nominated  for  this  purpose"  within  this  section  {Be  Walker  and  ffugke*, 
24  Ch.  D.  698).  Where  the  person  nominated  for  the  purpose  of  appointing 
is  a  lunatic  an  appointment  can  be  made  under  this  section  by  tke  con- 
tinuing trustees  {Be  Blake,  1887,  W.  N.  173).  Where  the  persons  nomi- 
nated cannot  agree,  the  personal  represeutatiye  of  the  last  surviying  trus- 
tee can  appoint  {Be  Sheppard,  1888,  W.  N.  234^.  A  surviying  trustee  who 
IB  about  to  retire  can  under  sub-sect.  6  appomt  {Be  Coatee  to  Parsons,  34 
Ch.  D.  370).  But  where  the  suryiying  trustee  is  abroad  and  will  not  ap» 
point,  application  must  be  made  to  the  court  {Be  Clift,  27  S.  J.  199).  So 
where  he  is  iocapable  {Be  Lemann,  22  Ch.  D.  633).  A  deceased  sole  trus- 
tee is  a  **  last  suryiying  or  continuing  trustee,"  and  his  executor  can  ap- 
point {Be  Shnfto,  29  Ch.  D.  247).  The  personal  represeutatiye  is  not  bound 
to  appoint  under  this  section  {Be  Knighty  26  Ch.  D.  82). 

A  judgment  for  the  execution  of  the  trusts  of  an  instrument  will  not  pre- 
yent  the  donee  from  exercising  his  power  of  appointing  under  this  section 
{Be  Oadd,  Eastwood  y.  Clark,  23  Ch.  D.  134 ;  Be  HaU,  Hall  y.  HaU,  51 
L.  T.  901 ) ;  but  his  nominee  must  be  approyed  by  the  oourt  {Id. ;  Be 
Norrie,  Allen  y.  Norris,  27  Ch.  D.  333).  Where  there  is  no  suok  judg- 
ment, the  donee  might  possibly  appoint  a  person  whom  the  court  would 
not  have  sanctioned  {Be  Norris,  27  Ch.  D.  341);  but  he  cannot  appoint 
himself  {Be  Skeate,  Skeate  y.  Evans,  42  Ch.  D.  522). 

The  power  in  this  section  to  increase  the  number  of  trustees  only  applies 
where  a  vacancy  is  being  filled  {Be  Oregson,  34  Ch.  D.  209)ptbnt.  ai«n< 
where  there  is  no  vacancy  the  court  ean  increase  the  numbear,  either  under 
the  Trustee  Act,  1850  (^M.  or  under  its  general  jurisdiction  {D*Adhemar  v. 
Berirand,  35  Beav.  19).  The  appointment  of  a  sin^e  trustee  under  sect.  27 
of  23  &  24  Vict.  c.  145  was  held  valid  {West  of.  England  Bank  v.  Murch, 
23  Ch.  D.  138). 

As  to  whether  a  coiporation  can  be  appointed  a  new  trustee  under  this, 
see  sect.  2,  sub-sect,  (xvii.);  Billing  v.  Brogden,  1888, -W.  N.  238;  Law 
Ouarantee  Society  v.  Bank  of  England,  24  Q.  B.  D.  406.  As  to  appointing 
a  separate  set  of  trustees  of  property  held  on  separate  trusts,  see  Conv. 
Act,  1882,  s.  5  {post,  p.  630),  and  Cony.  Act,  1892,  s.  6  {post,  p.  634). 

An  appointment  made  under  this  section  will  be  free  from  any  limita- 
tion to  wnich  a  power  in  the  trust  instrument  ia  subject  {Cecil  v.  Langdon, 
28  Ch.  Div.  1 ;  Be  Lloyd,  57  L.  J.  Ch.  246). 

Where  the  instrument  of  trust  contains  an  express  power  of  appointing 
new  trustees  which  either  is  subject  to  restrictions,  or  is  incomplete,  this 
does  not  amount  to  a  contrary  intention  within  sub-sect.  7,  so  as  to  pre- 
vent the  statutory  power  from  applying  free  from  the  restrictions,  or  in 
cases  not  mentioned  in  the  express  power  {Be  Lloyd,  57  L.  J.  Ch.  246 ; 
Cecil  v.  Langdon,  28  Ch.  Div.  1 ;  Be  Coates  to  Parsons,  34  Ch.  D.  370;  see 
the  argument  in  Be  Jackson,  16  W.  B.  572). 


Hetirement 
of  tmstee. 


32. — (1.)  Where  there  are  more  than  two  trustees,  if  one 
of  them  Dj  deed  declares  that  he  is  desirous  of  being  discharged 
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from  the  trust,  and  if  his  oo-tmstees  and  such  other  person,  if  ^  *  ^  ▼^«*« 
any,  as  is  empowered  to  appoint  trustees,  by  deed  consent  to  °'  '  *'  ' 
the  discharge  of  the  trustee,  and  to  the  vesting  in  the  co-trustees 
alone  of  the  trust  property,  then  the  trustee  desirous  of  being 
discharged  shall  be  deemed  to  have  retired  from  the  trust,  and 
shall,  by  the  deed,  be  discharged  therefrom  under  this  act,  with« 
out  any  new  trustee  being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
propcorty  in  the  continuing  trustees  alone  shall  be  executed  or 
done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  act. 

33. — (1.)  Every  trustee  appointed  by  the  Court  of  Chancery,  Powers  of 
or  by  the  Chancery  Division  of  the  court,  or  by  any  other  court  ^5^  Sted^ 
of  competent  jurisdiction,  shall,  as  well  before  as  after  the  trust  coiSj. 
property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  have  the  same  powers,  authorities,  and  discretions,  and 
may  in  all  respects  act,  as  if  he  had  been  originally  appointed  a 
trustee  by  the  instrument,  if  any,  creating  the  trust. 

(2.)  This  section  applies  to  appointments  made  either  before 
or  after  the  commencement  of  this  act. 

34. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  Veeting  of 
to  perform  any  trust  contains  a  declaration  by  the  appointor  to  *""*  property 
the  effect  that  any  estate  or  interest  in  any  land  subject  to  the  oontinuing 
trust,  or  in  any  chattel  so  subject,  or  the  right  to  recover  and  tnutees. 
receive  any  debt  or  other  thing  in  action  so  subject,  shall  vest 
in  the  persons  who  by  virtue  of  the  deed  become  and  are  the 
trustees  for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
interest,  or  right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged 
under  this  act  contcdns  such  a  declaration  as  is  in  this  section 
mentioned  by  the  retiring  and  continuing  trustees,  and  by  the 
other  person,  if  any,  empowered  to  appoint  trustees,  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate 
to  vest  in  the  continuing  trustees  alone,  as  joint  tenants,  and  for 
the  purposes  of  the  trust,  the  estate,  interest,  or  right  to  which 
the  declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest 
in  copyhold  or  customary  land,  or  to  land  conveyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  such 
share,  stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  prescribed  by  or 
under  act  of  parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry, 
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44  ft  4ft  Ylrt.  the  poraon  or  persons  making  the  declaration  shall  be  deemed 
e.  41, 1.  »4.    ^^  conveying  party  or  parties,  and  the  conveyance  shall  he 
deemed  to  be  made  by  him  or  them  under  a  power  conferred  by 
this  act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the 

commencement  of  this  act. 

Power  for  35. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of  property 

J3fjr.^b,  ^  vested  in  trustees,  they  may  seU  or  concur  with  any  otiier 

auction,  fto.     person  in  selling  all  or  any  part  of  the  property,  either  subject 

to  prior  charges  or  not,  and  either  together  or  in  lote,  by  ^ubHo 

auction  or  by  private  contract,  subject  to  any  such  conditions 

respeotine  title  or  evidence  of  title,  or  other  matter,  as  the 

trustees  think  fit,  with  power  to  vary  any  contract  for  sale,  and 

to  buy  in  at  any  auction,  or  to  rescind  any  contract  for  sale,  and 

to  re-sell,  without  being  answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expres^^^  in  the  instrument  creating  the  trust  or 
power,  and  shall  have  effect  subject  to  the  terms  of  that  instra- 
ment  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created  by 
an  instrument  coming  into  operation  after  the  commencement  of 
this  act  (t). 

(t)  In  tbe  case  of  instruments  coming  into  operation  before  the  com- 
mencement of  this  act,  but  executed  after  28th  Auc^ust,  1860,  see  23  &  24 
Yict.  c.  145,  86.  1,  2.  The  rules  whidi,  apart  &om  statute,  apply  to 
trustees  concurring  with  other  persons  in  selluig,  are  laid  down  by  c/ewf/, 
M.fi.,  in  He  Cooper  and  Allen  (4  Ch.  D.  814). 


Trustees 
receipts. 


Power  for 
ezeoutors 
and  trustees 
to  compound, 
&c. 


36. —  (1.)  The  receipt  in  writing  of  any  trustees  or  trustee  for 
any  money,  securities,  or  other  personal  property  or  effects 
payable,  transferable,  or  deliverable  to  them  or  him  under  any 
tnist  or  power  shall  be  a  sufficient  discharge  for  the  same,  and 
shall  effectually  exonerate  the  person  paying,  transferring,  or 
delivering  the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  01  this  act. 

37. — (1.)  An  executor  may  pay  or  allow  any  debt  or  claim  on 
any  evidence  that  he  thinks  sufficient. 

(2.)  An  executor,  or  two  or  more  trustees  acting  together,  or 
a  sole  acting  trustee  where,  by  the  instrument,  if  any,  creating 
the  trust,  a  sole  trustee  is  authorized  to  execute  the  trusts  and 
powers  thereof,  may,  if  and  as  he  or  they  think  fit,  accept 
any  composition,  or  any  security,  real  or  personal,  for  any  debt, 
or  for  any  property,  real  or  personal,  claimed,  and  may  allow 
any  time  for  payment  of  any  debt,  and  may  compromise,  com- 
pound, abandon,  submit  to  arbitration,  or  otherwise  settle  any 
debt,  account,  claim,  or  thing  whatever  relating  to  the  testator's 
estate  or  to  the  trust,  and  for  any  of  those  purposes  may  enter 
into,  give,  executid,  and  do  such  agreements,  instruments  of 
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oomposition  or  arrangement,  releases,  and  other  things  as  to  him  ^  41  i.  37^ 
or  them  seem  expedient,  without  being  responsible  for  any  loss  —  -^  — 
oooasioned  by  any  act  or  thing  so  done  by  him  or  them  in  good 
faith. 

(3.)  As  regards  trustees,  this  section  applies  only  if  and  as  far 
as  81  oontrary  intention  is  not  expressed  in  the  instrument,  if 
any,  creating  the  trust,  and  shall  have  effect  subject  to  the  terms 
of  that  instrument  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  to  executorships  and  trusts  consti- 
tuted or  created  either  before  or  after  the  conmiencement  of  this 
act  {k). 


{k)  This  section  (the  effect  of  which  may  be  **  revolutionary,"  Re  OwenSj 
r  li.  T.  64),  has  been  substituted  for  sect.  30  of  23  &  24  Yict.  c.  145.    The 
^  mentioned  section  (which  was  not  confined'  to  mere  money  claims, 
Varren,  Weadon  v.  Beading,  51  L.  T.  561 ;  63  L.  J.  Oh.  1016),  justified 


47 

last 

lie  Warren, 

a  compromise  by  an  executrix  with  the  testator's  surviving  partner  and 

his  creditors  as  to  the  sale  of  partnership  real  estate  ( West  of  England 

Bank  v.  Murch,  23  Oh.  D.  138). 


38. — (1.)  Where  a  power  or  trust  is  given  to  or  vested  in  two  Powers  to 
or  more  executors  or  trustees  jointly,  then,  unless  the  contrary  ^^^  ®'  ™^™ 

J    .      i -I       .      . i    '£  A-         i.1-  executors  or 

IS  expressed  m  the  mstrument,  if  any,  creating  the  power  or  trustees, 
trust,  the  same  may  be  exercised  or  performed  by  the  survivor 
or  survivors  of  them  for  the  time  being. 

(2.)  This  section  applies  only  to  executorships  and  trusts  con- 
stituted after  or  created  by  instruments  coming  into  operation 
after  the  commencement  of  this  act. 


Ylll.  Married  Women. 

39. — (1.)  Notwithstanding  that  a  married  woman  is  restrained  ^^^'J[°5.  ^ 
from  anticipation,   the  court  may,  if  it  thinks  fit,  where  it  interest  of" 
appears  to  the  court  to  be  for  her  benefit,  by  judgment  or  order,  married 
with  her  consent,  bind  her  interest  in  any  property.  woman. 

(2.)  This  section  applies  only  te  judgments  or  orders  made 
after  the  commencement  of  this  act  (/). 

(1)  This  section  does  not  ^ve  the  court  power  to  remove  restraint 
generally,  but  only  to  make  binding  any  particular  disposition  made  by 
a  married  woman  if  the  court  thinks  it  is  for  her  benent  {Be  Warren,  49 
L.  T.  696 ;  52  L.  J.  Ch.  928).  A  strong  case  must  be  made  before  the 
jurisdiction  will  be  exercised  (Be  Little,  Harrison  v.  Harrison,  40  Ch.  Div. 
424).  As  to  considering  the  oenefit  of  the  husband  and  children,  see  Be 
Wood,  Wood  V.  Kimber  ^9  S.  J.  183).  The  court  requires  to  be  satisfied 
that  the  application  is  m  accordance  with  the  married  woman*  s  free  will 
CBe  Currey,  Gibson  v.  Way,  66  L.  T.  80 ;  Musgrave  v.  Sandeman,  48  L.  T. 
215) ;  but  will  not  always  require  a  separate  examination  {Harris  v. 
Harford,  1888,  W.  N.  190 ;  bqq  Hodaes  v.  Hodges,  20  Ch.  D.  755). 

Orders  have  been  made  binding  the  property  of  married  women  in  the  Orders  made, 
following  cases: — ^Where  a  married  woman  was  harassed  by  creditors 
{Hodges  v.  Hodges,  20  Ch.  D.  749 ;  Be  Little,  Be  Harrison,  36  Ch.  D.  701 ; 
Be  C:s  Settlement,  56  L.  T.  299 ;  56  L.  J.  Ch.  656).  To  pay  the  debts  of 
a  married  woman,  the  balance  of  the  capital  being  invested  in  an  annuity 
for  her  life  {Latliam  v.  Latham,  1889,  W.  N.  171).  To  enable  leaseholds 
to  be  sold  {Be  Tippet  and  NewbotUd,  37  Ch.  D.  444).     To  carry  into  effect 
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a  sale  under  the  SetUed  Estates  Act,  1877  {Be  Landfidd,  Landfidd  v.  Land- 
fieldy  46  L.  T.  227  ;  30  W.  E,  377 ;  see  Be  Segrave,  17  L.  E.  Ir.  373);  or 
a  scheme  for  partition  and  re-setdement  {Be  Currey,  Oibaon  v.  TTay,  56 
L.  T.  80) ;  or  aih  exchange  for  the  purpose  of  quieting  the  title  {Be  Currey, 
Oiheon  v.  WaVj  32  Ch.  n,  365).  To  enable  a  profitable  investment  to  be 
continued,  wnich  otherwise  would  have  been  unauthoiised  {Be  Wright, 
15  L.  B.  Ir.  331).  To  enable  money  to  be  raised  for  emigration  {Be  FUiod, 
1 1 L.  H.  Ir.  355).  With  a  view  to  a  mortgage  {Ex  p^  Ihompson,  1884,  W.  N. 
28).  To  enable  a  married  woman  to  carry  out  a  compromise  {Sedgvddc 
V.  ThomaSy  48  L.  T.  100;  Musgrave  v.  Sandeman^  id,  215;  Tamplin  v. 
Miller,  30  W.  R.  422  ;  Harris  v.  Har/urd,  1888,  W.  N.  190}.  To  enable 
income  to  be  applied  in  paying  premiums  on  policies  on  tiie  husband's 
life  and  interest  on  mortgages  {Be  Milntr,  1891,  3  Ch.  547).  The  restraint 
was  released  on  terms  in  Be  a  Marriage  Settltmeiit  (30  S.  J.  702). 

An  application  under  this  section  has  been  refused  where  the  order 
might  have  caused  a  forfeiture  (Be  Jordan^  Kino  v.  Picard,  64  L.  T.  127 ; 
55  L.  J.  Ch.  330) ;  also  where  it  was  asked  to  enable  a  married  woman 
to  obtain  a  personal  benefit  by  releasing  a  power  of  appointment  {Be  LitUe, 
Harrison  v.  Harrison,  40  Ch.  Diy.  480).  See  also  Be  Warren  (49  L.  T. 
696 ;  52  L.  J.  Ch.  928). 

The  application  under  the  section  should,  in  general,  be  made  by  sum- 
mons not  by  petition  {Be  Lillwall,  30  W.  &.  243 ;  Latham  y.  Latham, 
1889,  W.  N.  171).  But  orders  have  been  made  at  the  trial  of  an  action 
{Sedgvnck  y.  Thomas,  48  L.  T.  100) ;  on  a  petition  to  sanction  the  com- 
promise of  an  action  {Harris  v.  Hnr/ord,  1888,  W.  N.  190) ;  on  a  petition 
imder  the  Settled  Estates  Act,  1877,  to  confirm  a  sale;  in  which  case 
it  was  held  unnecessary  to  entitle  the  petition  in  the  matter  of  the  Cody. 
Act,  1881  {Be  Landfield,  Landfield  v.  Landjleld,  46  L.  T.  227) ;  on  a  sum- 
mons under  the  Vendor  and  Purchaser  Act,  1874  {Be  Tippet  a7id  Newbould, 
37  Ch.  D.  444). 

Service  on  the  trustees  of  the  settlement  has  been  dispensed  with  {Be 
LiUle,  Be  Harrison,  36  Ch.  Div.  701). 

Notwithstanding  a  restraint  on  anticipation  the  court  may  charge  costs 
on  a  fund  preserved  (23  &  24  Yict.  c.  127,  s.  2S;  Be  Keane,  Lumley  v. 
Desborough,  12  Eq.  115) ;  and  may  impound  a  married  woman's  interest  to 
indemnify  trustees  (Trustee  Act,  1888,  sect.  6). 

40. — (1.)  A  married  woman,  whether  an  infant  or  not,  shall 
by  virtue  of  this  aot  have  power,  as  if  she  were  unmarried  and 
of  full  age,  bj  deed,  to  appoint  an  attorney  on  her  behalf  for 
the  purpose  of  executing  any  deed  or  doing  any  other  act  which 
she  might  herself  execute  or  do ;  and  the  provisions  of  this  aot 
relating  to  instruments  creating  powers  of  attorney  shall  apply 
thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  act  {m), 

(m)  Under  this  section  a  married  woman  can  appoint  an  attorney  to  re- 
ceive her  income,  even  if  she  is  restrained  from  anticipation  (Stewart  v. 
Fletcher,  38  Ch.  D.  627).  For  the  law  before  the  act,  see  Oulds  v.  San- 
som  (3  Taunt,  261) ;  Oraham  v.  Jackson  (6  a  B.  811) ;  Kenrick  v.  Wood  (9 
Eq.  377).  As  to  powers  of  attorney  generally,  see  sects.  46—48  {post, 
p.  611),  and  sects.  8  and  9  of  Conv.  Act,  1882  {post,  p.  630). 


IX. — ^Infants. 

B^M  and  41^  Where  a  person  in  his  own  right  seised  of  or  entitled  to 

behalf^         luid  f or  an  estate  in  fee  simple,  or  for  any  leasehold  interest  at 

infant  owner* 
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a  renty  is  aH  infanty  the  land  shall  be  deemed  to  be  a  settled  ^  *  ^  ^^* 
estate  mthin  the  Settled  Estates  Act,  1877  (n).  °'  ^' ''  ^^' 

(«)  Land  was  held  to  be  settled  estate  under  this  section  where  the  *®J^*^  ^*^' 
interest  ol  the  infant  was  determinable  on  death  under  twenty-one  °*  ^^* 
(LtddeU  Y.  Lidddl,  31  W.  E.  238 ;  62  L.  J.  Ch.  207 ;  see  ^  Sparrow, 
1892,  1  Ch.  412  ;  see  S.  L.  Act,  1882,  s.  59,  post), 

42. — (1.)  If  and  as  long  as  any  person  who  would  but  for  this  Management 
section  be  beneficially  entitled  to  tiie  possession  of  any  land  is  ^^^^^ 
an  infant,  and  being  a  woman  is  also  unmarried,  the  trustees  application 
appointed  for  this  purpose  by  the  settlement,  if  any,  or  if  there  of  income 
are  none  so  appointed,  then  the  persons,  if  any,  who  are  for  the  ^^"jfty. 
time  being  under  the  settlement  trustees  with  power  of  sale  of 
the  settled  land,  or  of  part  thereof,  or  with  power  of  consent  to 
or  approval  of  tiie  exercise  of  such  a  power  of  sale,  or  if  there 
are  none,  then  any  persons  appointed  as  trustees  for  this  purpose 
by  the  court,  on  the  application  of  a  guardian  or  next  friend  of 
the  infant,  may  enter  into  and  continue  in  possession  of  the 
land ;  and  in  every  such  case  the  subsequent  provisions  of  this 
section  shall  apply. 

(2.)  The  trustees  shall  manage  or  superintend  the  manage- 
ment of  the  land,  with  full  power  to  fell  timber  or  cut  under- 
wood from  time  to  time  in  the  usual  course  for  sale,  or  for 
repairs  or  otherwise,  and  to  erect,  pull  down,  rebuild,  and 
repair  houses,  and  other  buildings  and  erections,  and  to  continue 
the  working  of  mines,  minerals,  and  quarries  which  have  usucdly 
been  worked,  and  to  drain  or  otherwise  improve  the  land  or  any 
part  thereof,  and  to  insure  against  loss  by  fire,  and  to  make 
allowances  to  and  arrangements  with  tenants  and  others,  and  to 
determine  tenancies,  and  to  accept  surrenders  of  leases  and 
tenancies,  and  generally  to  deal  with  the  land  in  a  proper  and 
due  course  of  management ;  but  so  that,  where  the  infant  is 
impeachable  for  waste,  the  trustees  shall  not  commit  waste,  and 
shall  cut  timber  on  the  same  terms  only,  and  subject  to  the  same 
restrictions,  on  and  subject  to  which  the  infant  could,  if  of  full 
age,  cut  the  same. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the  income 
of  the  land,  including  the  produce  of  the  sale  of  timber  and 
imderwood,  pay  the  expenses  incurred  in  the  management,  or 
in  the  exercise  of  any  power  conferred  by  this  section,  or  other- 
wise in  relation  to  the  land,  and  all  outgoings  not  payable  by 
any  tenant  or  other  person,  and  shall  keep  down  any  annual 
sum,  and  the  interest  of  any  principal  sum,  charged  on  the  land. 

(4.)  The  trustees  may  apply  at  discretion  any  income  which, 
in  the  exercise  of  such  discretion,  they  deem  proper,  according 
to  the  infant's  age,  for  his  or  her  maintenance,  education,  or 
benefit,  or  pay  thereout  any  money  to  the  infant's  parent  or 
guardian,  to  be  applied  for  the  same  purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of 
the  land  in  investment  on  securities  on  which  they  are  by  the 
settlement,  if  any,  or  by  law,  authorized  to  invest  trust  money, 
with  power  to  vary  investments;  and  shaU  aocumulate  the 
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44  ft  4ft  Viet  inoome  of  the  mvestments  ao  made  in  the  way  of  o(»npoTmd 
c.  41, 1. 4>.  interest,  by  from  time  to  time  similarly  investing  snch  income 
and  the  resulting  inoome  of  investments ;  and  shall  stand  pos- 
sessed of  the  aooumnlated  fnnd  arising  from  inoome  of  the 
land  and  from  inyestmenta  of  inoome  on  the  trusts  following 
(namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in 

trust  for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant, 
then  in  trust  for  her  separate  use,  independently  of 
her  husband,  and  so  that  ner  receipt  after  she  mairies, 
and  though  still  an  infant,  shall  be  a  good  discharge ; 
but, 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  having  been  married,  then,  where  the  infant 
was,  under  a  settlement,  tenant  for  Ufe,  or  by  purchase 
tenant  in  tcdl  or  tail  male  or  tcdl  female,  on  the  trusts, 
if  any,  declared  of   the  accumulated  fund  by  that 
settlement ;  but  where  no  such  trusts  are  declared,  or 
the  infant  has  taken  the  land  from  which  the  accu- 
mulated fund  is  derived  by  descent,  and  not  by  pur- 
chase, or  the  infant  is  tenant  for  an  estate  in  fee 
simple,  absolute  or  determinable,  then  in  trust  for  the 
infant's  personal  representatives,  as  part  of  the  infant's 
personal  estate ; 
but  the  accumulations,  or  any  part  thereof,  may  at  any  time  be 
appUed  aa  if  the  B«a>^  were  i£oome  arising  in  the  th^  cunent 
year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an  undivided 
share  of  land,  the  powers  of  this  section  relative  to  the  land 
may  be  exercised  jointly  with  persons  entitled  to  possession  of, 
or  having  power  to  act  in  relation  to,  the  other  undivided  share 
or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein  contained. 
(8.)  This  section  applies  only  where  that  instrument  comes 
into  operation  after  the  commencement  of  this  act  (nn). 

{nn)  It  was  said  that  sub-sects.  2  and  3  seemed  to  exdude  any  power 
to  pay  expenses  of  management  out  of  corpus  {Be  Jackaon,  Jctckwm  y. 
Talbot,  21  Ch.  D.  787 ;  where  costs  of  repairs  were  raised  by  mortgage  of 
an  infant's  estate). 


Applioation 
bytroBteeB 
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48. — (1.)  Where  any  property  is  held  by  trustees  in  trust  for 
an  infant,  either  for  life,  or  for  any  greater  interest,  and  whether 
absolutely,  or  contingently  on  his  attaining  the  age  of  twenty- 
one  years,  or  on  the  occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may,  at  their  sole  discretion,  pay  to  the 
infant  s  parent  or  suardmn,  if  any,  or  otherwise  apply  for  or 
towards  the  infant  s  maintenance,  education,  or  benefit,  tho 
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income  of  that  property,  or  any  part  thereof,  whether  there  is  ^  J  **  ▼i®*- 
any  other  fund  applicable  to  the  same  purpose,  or  any  person    ^'     '  *'     ' 
bonnd  by  law  to  provide  for  tiie  infant  s  maintenance  or  edu- 
cation, or  not  (o). 

(2.)  The  tnistees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law,  autho- 
rized to  invest  trust  money,  and  shall  hold  those  accumulations 
for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to 
the  property  from  which  the  same  arise;  but  so  that  the  trustees 
may  at  any  time,  if  they  think  fit,  apply  those  accumulations,  or 
any  part  thereof,  as  if  the  same  were  income  arising  in  the  then 
current  year  (p). 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expreeeed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein  con- 
tained (e^). 

(4.)  This  section  applies  whether  that  instrument  comes  into 
operation  before  or  after  the  commencement  of  this  act. 

(o)  This  section  only  applies  where  the  infant  will  become  entitled  on 
or  before  attaining  twenty-one  {Et  Judkin^  25  Ch.  D.  743) ;  and  only 
authorizes  the  application  for  maintenanoe  of  income  to  which,  inde- 
pendently of  the  act,  the  infant  would  be  entitled  (^e  Dickson,  Hill  v. 
Chant,  29  Ch.  Div.  331).  Where  there  is  a  direction  to  set  apart  the 
legacy,  the  infant  would  be  so  entitled  to  the  income,  and  it  may  be  ap- 

flied  under  this  section  {Re  Medlock,  Baffle  y.  Medlock,  54  L.  T.  828 ;  55 
i.  J.  Oh.  738).  Where  residue  is  bequeathed  to  an  infant,  the  executor, 
on  the  residue  being  ascertained,  is  a  trustee  within  this  section  {Re  Smithy 
Henderson^Roe  v.  Sitchine^  42  Ch.  D.  302).  Where  the  ^ft  was  to  all  the 
children  of  A.  who  should  attain  twenty-one,  this  section  did  not  apply 
{Re  Jeffery,  Burt  v.  Arnold,  1891,  1  Oh.  671 ;  see,  however,  Re  Burton, 
Bankf  v.  Heaven,  1892,  2  Oh.  38);  and  it  would  seem  not  to  apply  where 
the  gift  is  absolute  in  the  first  place,  but  there  is  a  gift  over  on  the  infant 
not  attaining  twenty-one  {Be  Buckley,  22  Oh.  D.  583,  decided  on  23  &  24 
Vict.  c.  146,  s.  26). 

( j7)  Where  th&  infant  was  tenant  for  life,  income  accumulated  during 
minority  belonged  to  her  absolutely  on  attaining  twenty-one  {Be  WelU, 
Wells  V.  Wells,  43  Oh.  D.  281).  Past  accumulations  may  be  applied  for 
past  maintenance  {Be  Pitts,  Collins  y.  Pitts,  1884,  W.  N.  225,  242). 

{q)  This  sub-section  formed  one  of  the  pounds  of  the  decision  in  Be 
Dickson  {sup,)  A  direction  to  accumulate  income  and  pay  it  to  legatees 
when  shares  oecome  payable  is  not  an  expression  of  contrary  intention 
{Be  Thatcher,  26  Ch.  D.  427).  See,  in  general,  as  to  the  cases  in  which 
the  court  will  direct  paymentis  for  maintenance  notwithstanding  directions 
to  accumulate,  Be  Allan,  Havelock  v.  Havelock{ll  Oh.  D.  807);  Be  Collins, 
GoUins  V.  CoUins,  (32  Oh.  D.  229) ;  Be  Al/ord,  Hunt  v.  Parry  {id.  383). 


X, — Bentcharges  and  otheu  Annttal  Sums. 

44. — (1.)  Where  a  person  is  entitled  to  receive  out  of  any  Remedies  for 
land,  or  out  of  the  income  of  any  land,  any  annual  sum,  payable  aMuSTuma 
half-yearly  or  otherwise,  whether  charged  on  the  land  or  on  the  charged  on 

S,  R  R  ^^^' 
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**  41**  ^^^  inoome  of  the  land,  aad  whether  by  way  of  rentoharge  or  other- 

.1 '  wise,  not  being  rent  incident  to  a  reversion,  then,  subjeot  and 

without  prejudice  to  all  estates,  interests,  and  rights  haying 
priority  to  the  annual  sum,  the  person  entitled  to  receive  the 
same  shall  have  such  remedies  for  recovering  and  oompelling 
payment  of  the  same  as  are  described  in  this  section,  as  far  as 
those  remedies  might  have  been  conferred  by  the  instrument 
under  which  the  annual  sum  arises,  but  not  further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is 
unpaid  for  twenty-one  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  the  person  entitled  to  receive 
the  annual  sum  may  enter  into  and  distrain  on  the  land  charged 
or  any  part  thereof,  and  dispose  according  to  law  of  any  distiefis 
found,  to  the  intent  that  thereby  or  otherwise  the  annual  sum 
and  all  arrears  thereof,  and  all  costs  and  expenses  occasioned  by 
non-payment  thereof ,  W  te  fuUv  paid. 

(3.^  If  at  any  time  the  annual  sum  or  any  part  thereof  is 
unpaid  for  forty  days  next  after  the  time  appointed  for  any 
payment  in  respect  thereof,  then,  although  no  le^al  demand  has 
been  made  for  payment  thereof,  the  person  entitled  to  receive 
the  annual  sum  may  enter  into  possession  of  and  hold  the  laud 
charged  or  any  part  thereof,  and  take  the  inoome  thereof,  until 
thereby  or  otherwise  the  annual  sum  and  all  arrears  thereof  due 
at  the  time  of  his  entry,  or  afterwards  becoming  due  during 
his  continuance  in  possession,  and  all  costs  and  expenses  occa- 
sioned by  non-payment  of  the  annual  sum,  are  fully  paid; 
and  such  possession  when  taken  shall  be  without  impeachment 
of  waste. 

(4.)  In  the  like  case  the  person  entitled  to  the  annual  char^, 
whether  taking  possession  or  not,  may  also  by  deed  demise  tne 
land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term  of 
years,  with  or  without  impeachment  of  waste,  on  trust,  by 
mortgage,  or  sale,  or  demise,  for  all  or  any  part  of  the  term,  of 
the  land  charged,  or  of  any  part  thereof,  or  by  receipt  of  the 
income  thereoi,  or  by  all  or  any  of  those  means,  or  by  any  other 
reasonable  means,  to  raise  and  pay  the  annual  sum  and  all 
arrears  thereof  due  or  to  become  due,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  or  incurred  in 
compelling  or  obtaining  payment  thereof,  or  otherwise  relating 
thereto,  including  the  costs  of  the  preparation  and  execution  of 
the  deed  of  demise,  and  the  costs  of  the  execution  of  the  trusts 
of  that  deed ;  and  the  surplus,  if  any,  of  the  money  raised,  or  of 
the  income  received,  under  the  trusts  of  that  deed  shall  be  paid 
to  the  person  for  the  time  being  entitled  to  the  land  therein 
comprised  in  reversion  immediately  expectant  on  the  term 
thereby  created. 

(6.)  This  section  applies  only  ii  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the 
annual  sum  arises,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument  and  to  the  provisions  therein  contained. 
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(6.)  This  section  applies  only  where  that  instrument  oomes  44  *  46  Tict 
into  operation  aifter  the  oommenoement  of  this  act  (r).  e.  41,  i.  44. 

(r)  This  section  has  heen  extended  to  the  rentoharges  created  under  the 
Copyhold  Act,  1887  (60  &  61  Vict.  c.  73,  s.  16),  but  an  owner  of  such  a 
rentoharge  can  still  pursue  his  other  remedies,  t,g,,  by  action  {Searle  y. 
Co(^,  43  Ch.  Diy.  633). 

46. — (1.)  Where  there  is  a  qnitrent,  chief-rent,  rentcharge,  Redemption 
cor  other  annual  sum  issuing  out  of  land  (in  this  section  referred  of  quints 
to  as  the  rent),  the  Oopvhold  Commissioners  shall  at  any  time,  ^^jp^tuS 
on  the  requisition  of  the  owner  of  the  land,  or  of  any  person  charges, 
interested  therein,  certify  the  amount  of  money  in  consideration 
whereof  the  rent  may  be  redeemed. 

(2.)  Where  the  person  entitled  to  the  rent  is  absolutely 
entitled  thereto  in  fee  simple  in  possession,  or  is  empowered  to 
dispose  thereof  absolutely,  or  to  give  an  absolute  discharge  for 
the  capital  value  thereof,  the  owner  of  the  land,  or  any  person 
interested  therein,  may,  after  serving  one  month's  notice  on  the 
person  entitled  to  the  rent,  pay  or  tender  to  that  person  the 
amount  certified  by  the  commissioners. 

(3.)  On  proof  to  the  commissioners  that  payment  or  tender 
has  been  so  made,  they  shall  certify  that  the  rent  is  redeemed 
under  this  act ;  and  that  certificate  shcdl  be  final  and  conclusive, 
and  the  land  shall  be  thereby  absolutely  freed  and  discharged 
from  the  rent. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing ; 
and  every  o«rtificate  under  this  section  shall  be  in  writing,  sealed 
with  the  seal  of  the  commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rentoharge,  or  to  a 
rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  under 
a  grant  or  Uoenoe  for  buildin.  purposes,  or  to  an/^  or  pay- 
ment  issuing  out  of  land  not  bemg  perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  or  created  after, 
the  commencement  of  this  act. 

(7.)  This  section  does  not  extend  to  Ireland  (s), 

(«)  The  Board  of  Agriculture  has  now  taken  the  place  of  the  Copyhold 
Commissioners  (45  &  46  Vict.  c.  38,  s.  48 ;  62  &  53  Vict.  c.  30).  As  to  the 
meaning  of  "quitrent,"  "chief-rent,"  and  *' rentcharge,"  see  ante,  pp. 
105,  106. 

XI. — ^POWBKS  OF  AtTORNBY. 

46. — (1.)  The  donee  of  a  power  of  attorney  may,  if  he  thinks  Execution 
fit,  execute  or  do  any  assurance,  instrument,  or  thing  in  and  ^dOT  power 
with  his  own  name  and  simature  and  his  own  seal,  where  seal-  ^  *    "®^' 
ing  is  required,  by  the  authority  of  the  donor  of  the  power ;  and 
eveiT  assurance,  instrument,  and  thing  so  executed  and  done 
shali  be  as  effectual  in  law,  to  all  intents,  as  if  it  had  been 
executed  or  done  by  the  donee  of  the  power  in  the  name  and 
with  the  signature  and  seal  of  the  donor  thereof. 

R  R  2 
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^  41**  ^4?*  .    ^^'^  ■'^^  section  applies  to  powers  of  attorney  created  by 
^'    '*'    '   instnunents  executed  either  before  or  after  the  oommenoement 
of  this  act  (t). 

(t)  Sects.  46  to  48  should  be  read  in  connection  with  sects.  B  and  9  of 
the  Cony.  Act,  1B82,  post,  p.  630. 
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47. — (1.)  Any  person  making  or  doing  any  payment  or  act, 
in  good  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be 
liable  in  respect  of  the  payment  or  act  by  reason  tiiat  before  the 

i)ayment  or  act  the  donor  of  the  power  had  died  or  become 
unatic,  of  imsound  mind,  or  bankrupt,  or  had  revoked  the 
power,  if  the  fact  of  death,  lunacy,  imsoundness  of  mind,  bank* 
ruptcy,  or  revocation  was  not  at  the  time  of  the  payment  or  act 
known  to  the  person  making  or  doing  the  same. 

(2.)  But  tms  section  shall  not  affect  any  right  against  the 
payee  of  any  person  interested  in  any  money  so  paid ;  and  that 
person  shall  have  the  like  remedy  against  the  payee  as  he  would 
nave  had  against  the  payer  if  the  payment  had  not  been  made 
by  him. 

(3.)  This  section  applies  only  to  payments  and  acts  made  and 
done  after  the  commencement  of  this  act  {u). 

(u)  This  section  extends  to  all  persons  the  protection  which  was  given  to 
trustees  and  executors  by  22  &  23  Yict.  c.  35,  s.  26  {ante,  p.  660),  where 
see  note. 
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48. — (1.)  An  instrument  creating  a  power  of  attorney,  its 
execution  being  verified  by  affidavit,  statutory  declaration,  or 
other  sufficient  evidence,  may,  with  the  affidavit  or  declaration, 
if  any,  be  deposited  in  the  Central  Office  of  the  Supreme  Court 
of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept, 
and  any  person  may  search  that  file,  and  inspect  every  instru- 
ment so  deposited,  and  an  office  copy  thereof  shall  be  delivered 
out  to  him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented 
at  the  office,  and  may  be  stamped  or  marked  as  an  office  copy, 
and  when  so  stamped  or  marked  shall  become  and  be  an  bffice 
copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall  with- 
out further  proof  be  sufficient  evidence  of  the  contents  of  the 
instrument  and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  Gheneral  rules  may  be  made  for  purposes  of  this  section, 
regulating  the  practice  of  the  Central  Office,  and  prescnbinff, 
with  the  concurrence  of  the  commissioners  of  her  Majesty  s 
Treasury,  the  fees  to  be  taken  therein. 

(6.)  This  section  applies  to  instruments  creating  powers  of 
attorney  executed  either  before  or  after  the  commencement  of 
this  act(t7). 

(v)  See  Bule  6  relating  to  this  section  {poet,  p.  635). 
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XTT. — CoNSTRucnoK  and  Epfect  of  Deeds  and  other        44  a  4ft  rut. 

Instruments.  e.  41,  i.  49. 

49. — (1.)  It  is  hereby  declared  that  the  use  of  the  word  grant  Use  of  wozd 
is  not  necessary  in  oider  to  convey  tenements  or  hereditaments,  ^^^^' 
corporeal  or  incorporeal.  eoeaaary. 

(2.)  This  section  applies  to  conveyances  made  before  or  after 
the  commencement  of  this  act. 

60. — (1.)  Freehold  land,  or  a  thing  in  action,  may  be  conveyed  Conveyaiioe 
by  a  person  to  himself  jointly  with  another  person,  by  the  like  ^^^^^^ 
means  by  which  it  might  be  conveyed  by  him  to  another  ^o.         * 
person ;  and  may,  in  like  manner,  be  conveyed  by  a  husband  to 
Ids  wife,  and  by  a  wife  to  her  husband,  alone  or  jointly  with 
another  person. 

(2.)  This  section  applies  only  to  conveyances  mcuie  after  the 
commencement  of  this  act  (w). 

{w)  According  to  the  old  common  law,  a  person  could  not  convey  or 
assign  real  or  personal  estate  to  Tn'mafllf  and  another.  As  regards  rree- 
holds,  this  inoonyenience  was  avoided  by  means  of  the  Statute  of  Uses 
(See  WiUiams*  Eeal  Property,  p.  198,  14th  ed.)  Sect.  21  of  22  &  23 
Vict.  c.  35  {ante,  p,  549),  gave  power  to  a  person  to  assign  to  himself  and 
another  '*  personal  property  now  by  law  assignable  including  chattels 
real."  The  power  did  not  include  choses  in  action  which  were  not  then 
assignable  (Williams'  Personal  Property,  p.  4,  12th  ed.)  A  similar 
power  has  now  been  extended  to  freeholds  and  things  in  action  by  the 
above  section. 

As  to  M.  W.  P.  Act,  1882,  ante,  p.  325. 

61. — (1.)  In  a  deed  it  shall  he  sufficient,  in  the  limitation  of  Words  of 
an  estate  in  fee  simple,  to  use  the  words  in  fee  simple,  without  hn^tation 
the  word  heirs ;  and  in  the  limitation  of  an  estate  in  tail,  to  use  tail, 
the  words  in  tail  without  the  words  heirs  of  the  hody ;  and  in 
the  limitation  of  an  estate  in  tail  male  or  in  tail  female,  to  use 
the  words  in  tail  male,  or  in  tail  female,  as  the  case  requires, 
without  the  words  heirs  male  of  the  hody,  or  heirs  female  of  the 
body. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement  of  this  act. 

52. — (1.)  A  person  to  whom  any  power,  whether  coupled  with  Powers 
an  interest  or  not,  is  given  may  by  deed  release,  or  contract  not  ^^^^ 
to  exercise,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commencement 
of  this  act(^). 

{x)  Before  this  act  powers  simply  collateral  could  not  be  released,  but 
powers  appendant  or  in  gross  nudtit  be  (See  ante,  p.  296 ;  Farwell  on 
Powers,  10  et  6eq,;  Be  Baddiffe,  Raddiffe  v.  Bewts,  1892,  1  Ch.  231). 
Any  power  may  now  be  released  under  the  above  section,  and  may  be 
disclamied  under  sect.  6  of  the  Cony.  Act,  1882,  'post,  p.  630.  The  power 
to  release,  however,  does  not  apply  to  powers  given  by  the  S.  L.  Act, 
1882  (S.  L.  Act,  1882,  sect.  '60,  pott,  p.  706).  Nor  does  it  apply  to  a  power 
coupled  with  a  duty  {Be  Eyre,  Eyre  v.  Eyre,  49  L.  T.  259 ;  see  8avl 
V,  FaUinwn,  64  L.  T.  670 ;  65  L.  J;  Ch.  831). 
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^  *  ^  Viot.       As  to  the  release  of  a  power  of   appointiiig  among  ohildrexi  or 
.c.  41, 1.  5>.    issue,   see  Cunynghame  v.  Thurlow  (1   B.  &   IC.   436,  n.);    Smith  v. 

Iloubhn  (26  Beav.   482);   Corner  v.  Swan  (T.  &  B.   430);   Be  Lttde, 

Harrison  v.  Harrison  (40  Ch.  D.  418).  In  a  case  since  the  Conv.  Act, 
1881,  where  a  father  released  a  power  of  appointment,  in  default  of 
the  exercise  of  which  his  children  took  equally,  he  was  held  ahso- 
lutely  entitled  to  the  share  of  a  deceased  child  {Shirley  v.  Fisher, 
47  L.  T.  109).  In  a  similar  case  the  release  was  held  Yalid  hj 
the  0.  A.  and  the  father  was  held  entitled,  on  surrendering  his 
life  interest,  to  have  the  child's  share  transferred  to  him  {Be  Baadiffe, 
Baddiffe  v.  Bewea,  1892,  1  Ch.  227). 

63. — (1.)  A  deed  expressed  to  be  supplemental  to  a  previous 
deed,  or  directed  to  be  recul  as  an  annex  thereto,  shall,  as  far  as 
may  be,  be  read  and  have  effect  as  if  the  deed  so  expressed  or 
directed  were  made  by  way  of  indorsement  on  the  previous  deed, 
or  contained  a  full  recital  thereof. 

(2.)  This  section  applies  to  deeds  executed  either  before  or 
after  the  commencement  of  this  act. 

64. — (1.)  A  receipt  for  consideration  money  or  securities  in 
the  body  of  a  deed  snail  be  a  sufficient  discharge  for  the  same  to 
the  person  paying  or  delivering  the  same,  without  any  further 
receipt  for  the  same  being  indorsed  on  the  deed. 

(2.)  This  section  appUes  only  to  deeds  executed  after  the 
commencement  of  this  act. 

66. — (1.)  A  receipt  for  consideration  money  or  other  con- 
sideration in  the  body  of  a  deed  or  indorsed  thereon  shall  in 
favour  of  a  subsequent  purchaser,  not  having  notice  that  the 
money  or  other  consideration  thereby  acknowledged  to  be 
received  was  not  in  fact  paid  or  given,  wholly  or  in  part,  be 
sufficient  evidence  of  the  payment  or  giving  of  the  whole  amount 
thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  act  (y). 

{y)  A  mortgagor  who  had  executed  a  deed  containing  a  receipt  for  the 
full  amount  named  therein  could  only  redeem  from  a  transferee  without 
notice,  on  payment  of  the  full  amount,  though  a  less  sum  was  really  due 
on  the  mortgage  {Saunders  v.  Kenty  1885,  W .  N.  147  ;  see  BickerUm  T. 
Walker,  31  Oh.  D.  151 ;  Gordon  v.  James,  30  Ch.  Div.  249). 

Eeceiptin  66. — (1.)  Where  a  solicitor  produces  a  deed,  having  in  the 

^dorrod  body  thereof  or  indorsed  thereon  a  receipt  for  consideration 

authority  for  money  or  other  consideration,  the  deed  being  executed,  or  the 
payment  to  indorsed  receipt  being  signed,  by  the  person  entitled  to  give  a 
solicitor.  receipt  for  that  consideration,  the  deed  shall  be  sufficient  autho- 
rity to  the  person  liable  to  pay  or  give  the  same  for  his  paying 
or  giving  the  same  to  the  solicitor,  vnthout  the  solicitor  pro- 
ducing any  separate  or  other  direction  or  authority  in  that 
behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

{2)  This  section  applies  only  in  oases  where  consideration  is 
to  be  paid  or  given  after  the  commencement  of  this  act  (2). 

(z)  This  section,  which  had  been  held  not  to  extend  to  the  case  of 
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iroBtees  Belling  {Be  Bellamy  and  Metropolitan  Board,  24  Oh.  Diy.  387),    44  ft  46  ^ot. 
has  now  heen  extended  to  them  (Trufltee  Act,  1888,  s.  2).    The  solicitor    e.  41,  b.  66. 
producing  the  deed  must  be  a  solicitor  acting  for  the  payee  (Day  v.  Wool- 
ttnch  Society,  40  Ch.  Div.  491 ;   see  Gordon  v.  James,  30  Ch.  Div.  256). 
The  fact  of  a  deed  being  in  the  office  of  a  solicitor  is  not  equivalent  to 
its  production  {Day  v.  noolwich  Society,  sup,) 

67.  Deeds  in  the  f  onn  of  and  using  the  expressions  in  the  SaffioieDory 
forms  given  in  the  fourth  schedule  to  this  act,  or  in  the  like  ^J^i^ "* 
form  or  using  expressions  to  the  like  effect,  shall,  as  regards  Schedule, 
form  and  expression  in  relation  to  the  provisions  of  this  act,  be 
sufficient. 

68.  (1.)  A  covenant  relating  to  land  of  inheritance,  or  de-  OoTenants  to 
volving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be  bind  heirs,  &c. 
made  with  the  covenantee,  his  heirs  and  assigns,  and  shall  have 

effect  as  if  heirs  and  assigns  were  expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators,  and 
assigns,  and  shall  have  effect  as  if  executors,  administrators,  and 
assigns  were  expressed. 

(a.)  This  section  applies  only  to  covenants  made  after  the 
commencement  of  this  act. 

69.  (1.)  A  covenant,  and  a  contract  under  seal,  and  a  bond  CoTenanta  to 
or  obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  ^^^^ 
shall  operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as        ' 

the  executors  and  administrators  and  personal  estate,  of  the 
person  making  the  same,  as  if  heirs  were  expressed. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  tiie  covenant,  contract,  bond,  or 
obligation,  and  shall  have  effect  subject  to  the  terms  of  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond, 
or  obligation  made  or  implied  after  the  commencement  of  this 
act. 

60.  (1.)  A  covenant,  and  a  contract  imder  seal,  and  a  bond  Effect  of 
or  obligation  imder  seal,  made  with  two  or  more  jointly,  to  pay  ?<>ve^^»^*  ^*^ 

".  ,  '  .,  *'ji"^i*'j     two  or  more 

money  or  to  make  a  conveyance,  or  to  do  any  other  act,  to  jointly. 
them  or  for  their  benefit,  shall  be  deemed  to  include,  and  shall, 
by  virtue  of  this  act,  imply,  an  obligation  to  do  the  act  to,  or 
for  the  benefit  of,  the  survivor  or  survivors  of  them,  and  to,  or 
for  the  benefit  of,  any  other  person  to  whom  the  right  to  sue  on 
the  covenant,  contract,  bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  covenant,  contract,  bond,  or 
obligation,  and    eJiall    have  effect  subject  to  the    covenant, 
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44  ft  46  Viet,  oontraot,  bond,  or  obliffation,  and  to  the  proyisions  therein 
'-  ^>  ■'  ^'    contained. 

(4.)  This  section  applies  only  to  a  oovenant,  oontraot,  bond^ 
or  obligation  made  or  implied  after  the  commenoement  of  tins 
act. 
Effect  of  ad-  gi.  (1.)  "Where  in  a  mortgage,  or  an  obligation  for  payment 
aoeounTiaT  ^^  nioney,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation, 
the  sum,  or  any  part  of  the  sum,  advanced  or  owing  is  expressed 
to  be  advanced  by  or  owing  to  more  persons  than  one  out  of 
money,  or  as  money,  belonging  to  them  on  a  joint  account,  or  a 
mortgage,  or  such  an  obligation,  or  such  a  transfer  is  made  to 
more  persons  than  one,  jointly,  and  not  in  shares,  the  mortgage 
money,  or  other  money,  or  money's  worth  for  the  time  being 
due  to  those  persons  on  the  mortgage  or  obligation,  shall  be 
deemed  to  be  and  remain  money  or  money's  worth  belonging  to 
those  persons  on  a  joint  account^  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the  survi- 
vors  or  last  survivor  of  them,  or  of  tne  personal  representatiYes 
of  the  last  survivor,  shall  be  a  complete  discharge  for  all  money 
or  money's  worth  for  the  time  being  due,  notwithstandiag  any 
notice  to  the  payer  of  a  severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  mortgage,  or  obligation,  or 
transfer,  and  shall  have  effect  subject  to  the  terms  of  the  mort- 
gage, or  obligation,  or  transfer,  and  to  the  provisions  Iherein 
contained. 

(3.)  This  section  applies  only  to  a  mortga^,  or  obligation,  or 
transfer  made  after  the  commencement  of  this  act  (a). 

(a)  The  old  joint  aocount  clause  was  usually  inserted  in  the  case  of  tros- 
tees  investing  on  mortgages,  and  as  between  the  trustees  and  a  purchaser 
from  them,  or  the  moitgagor,  the  court  refused  to  go  behind  the  clause 
{Re  Harman  &  Uxhridge  B,  Co.,  24  Ch.  D.  726).  As  between  the  mort- 
gagees inter  se,  the  court  has  gone  behind  the  clause,  and  on  the  evidence 
nem  the  mortgagees  to  be  tenants  in  common  {Re  Jackson,  Smith  v. 
Sibthorpe,  34  Oh.  JD.  732). 

Grantoof  62. — (1.)  A  conveyance  of   freehold  land  to  the  use  that 

easemente,  &o.  qj^j  person  may  have,  for  an  estate  or  interest  not  exceeding  in 
y  wayo  use.  ^^jp^^^j^j^  ^]^q  q^^q  conveyed  in  the  land,  any  easement,  right, 
liberty,  or  privilege  in,  or  over,  or  with  respect  to  that  land,  or 
any  part  thereof,  shall  operate  to  vest  in  possession  in  ihat 
person  that  easement,  right,  liberty,  or  nrivilege,  for  the  estate 
or  interest  expressed  to  be  limited  to  mm ;  and  he,  and  the 
persons  deriving  title  under  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 

commencement  of  this  act. 

Provision  for       63. — (1.)  Every  conveyance  shall,  by  virtue  of  this  act,  be 

all  the  estate,  ejBPectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 

demand  which  the  conveying  parties  respectively  have  in,  to,  or 

on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or 
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which  they  reepeotively  have  power  to  convey  in,  to,  or  on  the  **  *  ^  ^^^ 
flame.  ! 

(2.)  Thifl  flection  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro- 
visions therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  act. 

64.  In  the  construction  of  a  covenant  or  proviso,  or  other  Consfcrudaoa 
provision,  implied  in  a  deed    by  virtue  of   this  act,  words  *^^^^^!? 
importing  the  singular  or  plural  number,  or  the  masculine 
gender,  i^all  be  read  as  also  importing  the  plural  or  singular 
number,  or  as  extending  to  females,  as  the  case  may  require. 


XIII. — ^LoNG  Terms. 

66. — (1.)  Where  a  residue  unexpired  of  not  less  than  two  Enlargement 
hundred  years  of  a  term,  which,  as  originally  created,  was  for  f^^^^^^j^ 
not  less  than  three  hundred  years,  is  subsisting  in  land,  whether  f^  ample, 
being  the  whole  land  origiaally  comprised  in  the  term,  or  part 
only  thereof,  without  any  trust  or  right  of  redemption  affecting 
the  term  in  favour  of  the  freeholder,  or  other  person  entitled  in 
reversion  expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money  value, 
incident  to  the  reversion,  or  having  had  a  rent,  not  being  merely 
a  peppercorn  rent  or  other  rent  having  no  money  value,  origin- 
ally so  incident,  which  subsequently  has  been  released,  or  has 
become  barred  by  lapse  of  time,  or  has  in  any  other  way  ceased 
to  be  payable,  then  tne  term  may  be  enlarged  into  a  fee  simple 
in  the  manner,  and  subject  to  the  restrictions,  in  this  section 
provided. 

f2.)  Each  of  the  following  persons  (namely^  : 
[L)  Any  person  beneficially  entitled  in  right  of  the  term, 
whether  subject  to  any  incumbrance  or  not,  to  posses* 
sion  of  any  land  comprised  in  the  term ;  but,  in  case 
of  a  manned  woman,  with  the  oonoui^enoe  of  her 
husband,  unless  she  is  entitled  for  her  separate  use, 
whether  with  restraint  on  anticipation  or  not,  and 
then  without  his  concurrence ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in 
nght  of  the  term,  or  having  the  term  vested  in  him  in 
trust  for  sale,  whether  subject  to  any  incumbrance 
or  not ; 
(iii.)  Any  person  in  whom,  as  personsd  representative  of  any 
deceased  person,  the  term  is  vested,  whether  subject  to 
any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitied,  or  in 
which  he  is  interested,  in  right  of  the  term,  in  any  such  character 
as  aforesaid,  have  power  by  deed  to  declare  to  the  effect  that, 
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44  ft  46  ^t  oontraot,  bond,  or  obligation,  and  to  tlie  proyisionfi  thereiiL 
^'^>''^'    contained. 

(4.)  This  section  applies  only  to  a  covenanty  oontraot,  bond^ 
or  obligation  made  or  implied  after  the  commencement  of  this 
act. 
Eflfeot  of  ad-  gi.  (1.)  Where  in  a  mortgage,  or  an  obligation  for  payment 
aowanT  ftc?  ^^  nioney ,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation, 
the  sum,  or  any  part  of  the  sum,  advanced  or  owing  is  expressed 
to  be  advanced  by  or  owing  to  more  persons  than  one  out  of 
money,  or  as  money,  belonging  to  them  on  a  joint  account,  or  a 
mortgage,  or  such  an  obligation,  or  such  a  transfer  is  made  to 
more  persons  than  one,  jointly,  and  not  in  shares,  the  mortgage 
money,  or  other  money,  or  money's  worth  for  the  time  being 
due  to  those  persons  on  the  mortgage  or  obligation,  shall  be 
deemed  to  be  and  remain  money  or  money's  worth  belonging  to 
those  persons  on  a  joint  account,  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the  survi- 
vors or  last  survivor  of  them,  or  of  tne  personal  representatives 
of  the  last  survivor,  shall  be  a  complete  discharge  for  all  money 
or  money's  worth  for  the  time  being  due,  notwithstanding  any 
notice  to  the  payer  of  a  severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contraiy  in- 
tention is  not  expressed  in  the  mortgage,  or  obligation,  or 
transfer,  and  shall  have  effect  subject  to  the  terms  of  the  mort- 
gage, or  obligation,  or  transfer,  and  to  the  provisions  therein 
contained. 

(3.)  This  section  applies  only  to  a  mortga^,  or  obligation,  or 
transfer  made  after  the  commencement  of  this  act  (a). 

(a)  The  old  joint  account  clause  was  usually  inserted  in  the  case  of  trus- 
tees investing  on  mortgages,  and  as  between  the  trustees  and  a  purchaser 
from  them,  or  the  mortgagor,  the  court  refused  to  go  behind  tne  clause 
{Re  Harman  <k  Uxhridge  B,  Co.,  24  Ch.  D.  726).  As  between  the  mort- 
gagees inter  se,  the  court  has  gone  behind  the  clause,  and  on  the  evidence 
held  the  mortgagees  to  be  tenants  in  common  {Re  Jcukwm,  8mUh  v. 
Sihthorpe,  34  Ch.  D.  732). 

Grantoof  62. — (1.)  A  Conveyance  of   freehold  land  to  the  use  that 

easemente,  &o.  ^^j  person  may  have,  for  an  estate  or  interest  not  exceeding  in 
y  wayo  use.  ^^jp^^j^j^  ^j^^  estate  conveyed  in  the  land,  any  easement,  right, 
liberty,  or  privilege  in,  or  over,  or  with  respect  to  that  land,  or 
any  part  thereof,  shall  operate  to  vest  in  possession  in  tiiat 
person  that  easement,  right,  liberty,  or  nrivilege,  for  the  estate 
or  interest  expressed  to  be  limited  to  nim ;  and  he,  and  the 
persons  deriving  title  imder  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 

commencement  of  this  act. 

Provision  for       63. — (1.)  Every  conveyance  shall,  by  virtue  of  this  act,  be 

aU  the  estate,  ejBPectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 

demand  which  the  conveying  parties  respectively  have  in,  to,  or 

on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or 
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which  they  respectively  have  power  to  convey  in,  to,  or  on  the  **  *  ^  ^Jj** 
same.  ! 

(2.)  Thifl  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have 
effect  subject  to  the  terms  of  the  conveyance  and  to  the  pro* 
visions  therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  act. 

64.  In  the  construction  of  a  covenant  or  proviso,  or  other  Conafcnictioa 
provision,  implied  in  a  deed    by  virtue  of   this  act,  words  ^^^^^^ 
importing  the  singular  or  plural  number,  or  the  masculine 
gender,  shall  be  read  as  also  importing  the  plural  or  singular 
number,  or  as  extending  to  females,  as  the  case  may  require. 


XIII. — ^LoNG  Terms. 

66. — (1.)  Where  a  residue  unexpired  of  not  less  than  two  Enlai^rement 
hundred  years  of  a  term,  which,  as  originally  created,  was  for  ^  "^!^  ^^^ 
not  less  than  three  hundred  years,  is  subsisting  in  land,  whether  f^  omple!^ 
being  the  whole  land  origimdly  comprised  in  the  term,  or  part 
only  thereof,  without  any  trust  or  right  of  redemption  affecting 
the  term  in  favour  of  the  freeholder,  or  other  person  entitled  in 
reversion  expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money  value, 
incident  to  the  reversion,  or  having  had  a  rent,  not  being  merely 
a  peppercorn  rent  or  other  rent  having  no  money  value,  origin- 
ally so  incident,  which  subsequently  has  been  released,  or  has 
become  barred  by  lapse  of  time,  or  has  in  any  other  way  ceased 
to  be  payable,  then  the  term  may  be  enlarged  into  a  fee  simple 
in  the  manner,  and  subject  to  the  restrictions,  in  this  section 
provided. 

(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of  the  term, 
whether  subject  to  any  incumbrance  or  not,  to  posses- 
sion of  any  knd  comprised  in  the  term;  but,  in  case 
of  a  married  woman,  with  the  concurrence  of  her 
husband,  unless  she  is  entitled  for  her  separate  use, 
whether  with  restraint  on  anticipation  or  not,  and 
then  without  his  concurrence ; 
(ii.)  An^  person  being  in  receipt  of  income  as  trustee,  in 
right  of  the  term,  or  having  the  term  vested  in  him  in 
ti^t  for  sale,  whether  subject  to  any  incumbrance 
or  not ; 
(iii.)  Any  person  in  whom,  as  personal  representative  of  any 
deceased  person,  the  term  is  vested,  whether  subject  to 
any  incumbrance  or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitied,  or  in 
which  he  is  interested,  in  right  of  the  term,  in  any  such  character 
as  aforesaid,  have  power  by  deed  to  declare  to  the  effect  that. 
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^  4i**g^2j^  ^^  *"^d  ^^'^  ^"^  execution  of  the  deed,  the  term  shall  he 
^J '  enlarged  into  a  fee  simple. 

(3.)  Thereupon,  hy  virtue  of  the  deed  and  of  this  act,  the 
term  shall  become  and  be  enlarged  accordingly,  and  the  person 
in  whom  the  term  was  previously  vested  shaU  acquire  and  have 
in  the  land  a  fee  simple  instead  of  the  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlargement 
shall  be  subject  to  all  the  same  trusts,  powers,  executory  limita- 
tions over,  rights,  and  equities,  and  to  all  the  same  covenants 
and  provisions  relating  to  user  and  enjoyment,  and  to  all  the 
same  obligations  of  every  kind,  as  the  term  would  have  been 
subject  to  if  it  had  not  been  so  enlarged. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a  term  has 
been  settled  in  trust  by  reference  to  other  land,  being  freehold 
land,  so  as  to  go  along  with  that  other  land  as  far  as  the  law 
permits,  and,  at  the  time  of  enlargement,  the  ultimate  beneficial 
interest  in  the  term,  whether  subject  to  any  subsisting  particular 
estate  or  not,  has  not  become  absolutely  and  indefeasibly  vested 
in  any  person,  then  the  estate  in  fee  simple  acquired  as  afore- 
said shall,  without  prejudice  to  any  conveyance  for  value 
previously  made  by  a  person  having  a  contingent  or  defeasible 
mterest  in  the  term,  be  liable  to  be,  and  shall  be,  conveyed  and 
settled  in  like  manner  as  the  other  land,  bein^  freehold  land, 
aforesaid,  and  imtil  so  conveyed  and  settled  shall  devolve  bene- 
ficially as  if  it  had  been  so  conveyed  and  settled. 

(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether  the 
term  was  originally  created  without  impeachment  of  waste  or 
not,  include  me  fee  simple  in  all  mines  and  minerals  which  at 
the  time  of  enlargement  have  not  been  severed  in  right,  or  in 
fact,  or  have  not  been  severed  or  reserved  by  an  indosare  act  or 
award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid 
subsisting  at  or  after  the  conmiencement  of  this  act  (i). 

(h)  A  rent  of  three  shillings  has  been  held  to  be  a  rent  '*  having  money 
aiue"  {Re  Smith  and  SUM  (29  Ch.  D.  1009,  n.),  but  not  a  rent  of  one 
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silver  penny  {Re  Chapman  and  Hobhs,  29  Ch.  D.  1007).    As  to  the  tenns 
to  which  the  section  applies,  see  Conv.  Act,  1882,  s.  11  {poet,  p.  632). 


Proteotion  of 
solicitor  and 
trustees 
adopting  act. 


XIV. — ^Adoption  of  Act. 

66. — (1.)  It  is  hereby  declared  that  the  powers  given  by  this 
act  to  any  person,  and  the  covenants,  provisions,  stipulations, 
and  words  which  under  this  act  are  to  be  deemed  included  or 
implied  in  any  instrument,  or  are  by  this  act  made  applicable  to 
any  contract  for  sale  or  other  transaction,  are  and  shall  be 
deemed  in  law  proper  powers,  covenants,  provisions,  stipulations, 
and  words,  to  be  given  by  or  to  be  contained  in  any  such  instru- 
ment, or  to  be  adopted  in  connexion  with,  or  applied  to,  any 
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fluoli  contract  or  transaction ;  and  a  solicitor  shall  not  be  deemed  **  *  *•  ^^ 

guilty  of  neglect  or  breach  of  duty,  or  become  in  any  way  liable,  ^ lUl L 

By  reason  oi  his  omitting,  in  good  faith,  in  any  such  instru- 
ment, or  in  connexion  with  any  such  contract  or  transaction,  to 
xiegatiye  the  giving,  inclusion,  implication,  or  application  of  any 
of  those  powers,  covenants,  provisions,  stipulations,  or  words,  or 
to  insert  or  apply  any  others  in  place  thereof,  in  any  case  where 
the  provisions  of  this  act  would  allow  of  his  doing  so. 

(2.)  But  nothing  in  this  act  shall  be  taken  to  imply  that  the 
insertion  in  any  such  instnmient,  or  the  adoption  in  connexion 
^th,  or  the  cmplication  to,  any  contract  or  transaction,  of  any 
farther  or  other  powers,  covenants,  provisions,  stipulations,  or 
^words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors,  or 
other  persons  in  a  fiduciary  position,  those  persons  shall  also  be 
protected  in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor,  they 
shall  also  be  protected  in  like  manner. 


XV. — Miscellaneous. 

67. — (1.)  Any  notice  required  or  authorized  by  this  act  to  be  Eegulations 
served  shall  be  in  writing.  rejecting 

(2.)  Any  notice  required  or  authorized  by  this  act  to  be 
served  on  a  lessee  or  mortgagor  shall  be  sufficient,  although  only 
addressed  to  the  lessee  or  mortgagor  by  that  designation,  with- 
out his  name,  or  generally  to  the  persons  interested,  without  any 
name,  and  notwithstanding  that  any  person  to  be  affected  by  the 
notice  is  absent,  under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this  act  to  be  served 
shall  be  sufficiently  served  if  it  is  left  at  the  last-known  place 
of  abode  or  business  in  the  United  Kingdom  of  the  lessee, 
lessor,  mortgagee,  mortgagor,  or  other  person  to  be  served,  or, 
in  case  of  a  notice  required  or  authorized  to  be  served  on  a 
lessee  or  mortgagor,  is  affixed  or  left  for  him  on  the  land  or 
any  house  or  building  comprised  in  the  lease  or  mortgage,  or, 
in  case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine. 

(4.)  Any  notice  required  or  authorized  by  this  act  to  be  served 
shfidl  also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  regis- 
tered letter  addressed  to  the  lessee,  lessor,  mortgagee,  mortgagor, 
or  other  person  to  be  served,  by  name,  at  the  aforesaid  place  of 
abode  or  business,  office,  or  counting-house,  and  if  that  letter  is 
not  returned  through  the  post-office  undelivered  ;  and  that  ser- 
vice shall  be  deemed  to  be  made  at  the  time  at  which  the  regis- 
tered letter  would  in  the  ordinary  course  be  delivered. 

(5.^  This  section  does  not  apply  to  notices  served  in  proceed- 
ings m  the  court. 
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***«Vij*-       68.  The  act  described  in  Part  11.  of  the  first  schedule  to  this 
c.  41, 1.  w.    ^^  gj^jjj^  ^y  virtue  of  this  act,  have  the  short  title  of  the  Statu- 

Short  title  of    tory  Declarations  Act,  1835,  and  may  be  cited  by  that  short  title 

^  %2  ^^'  *'  ^  ^^^  declaration  made  for  any  purpose  under  or  by  virtue  of 

that  act,  or  in  any  other  document,  or  in  any  act  of  parliament. 


XVI. — Court  ;  Procedure  ;  Orders. 

Begaktions         69. — (1.)  All  matters  within  the  jurisdiction  of  the  court 
wOTiraSf       Tinder  this  act  shall,  subject  to  the  acts  regulating  the  court,  be 
mto  court  and  assigned  to  the  Chancery  Division  of  the  court, 
applioationfl.        (2.)  Payment  of  money  into  court  shall  effectually  exonerate 
therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  court  shall,  except  where  it  is 
otherwise  expressed,  be  by  summons  at  chambers  (c). 

(4.)  On  an  application  by  a  purchaser  notice  shall  be  served 
in  the  first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be  served  in 
the  first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  court  thinks  fit. 

(7,)  The  court  shall  have  full  power  and  discretion  to  make 
sucn  order  as  it  thinks  fit  respecting  the  costs,  charges,  or  ex- 
penses of  all  or  any  of  the  parties  to  any  application. 

(8.)  General  rules  for  purposes  of  this  act  shall  be  deemed 
39  &  40  Yiot.  rules  of  court  within  section  seventeen  of  the  Appellate  Juris- 
0.  69,  B.  17.      diction  Act,  1876,  and  may  be  made  accordingly. 

(9.)  The  powers  of  the  court  may,  as  regards  land  in  the 
County  Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of 
Chancery  of  the  County  Palatine ;  and  rules  for  regulating  pro- 
ceedings in  that  court  shall  be  from  time  to  time  made  by  the 
chancellor  of  the  Duchy  of  Lancaster,  with  the  advice  and  con- 
sent of  a  judge  of  the  High  Court  acting  in  the  Chaucery 
Division,  and  of  the  vice-chancellor  of  the  County  Palatine  (d), 

(10.)  General  rules,  and  rules  of  the  Court  of  Chancery  of  the 
County  Palatine,  under  this  act  may  be  made  at  any  time  after 
the  passing  of  tins  act,  to  take  effect  on  or  after  the  commence- 
of  this  act. 

f  c)  See  He  Lillwalh  1882,  W.  N.  6 ;  30  W.  E.  243. 
\d)  Under  52  &  53  Yict.  c.  47,  s.  10,  the  powers  of  the  court  may  be 
exercised  by  the  Palatine  Court  of  Durham. 

Orders  of  70. — (1.)  An  order  of  the  court  imder  any  statutory  or  other 

TOurt  con-       jurisdiction  shall  not  as  against  a  purchaser,  be  invaUdated  on 
™*^®*  the  ground  of  want  of  jurisdiction,  or  of  want  of  any  con- 

currence, consent,  notice,  or  service,  whether  the  purchaser  has 
notice  of  any  such  want  or  not. 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease, 
sale,  or  other  act  under  the  authority  of  the  court,  and  purporting 


Repeals. — Ireland.  ^21 

to  be  in  pursuanoe  of  the  Settled  Estates  Act,  1877,  notwith-  ^  l^J!jl^^ 
standing  the  exception  in  section  forty  of  that  act,  or  to  be  in  — — !_! — L 
pnrsnanoe  of  any  former  act  repealed  by  that  act,  notwithstand-  40  &  4i  Vict. 
Lg  any  exception  in  such  fonnVact.  «•  '»•  '•  *»• 

(3.)  This  section  applies  to  all  orders  made  before  or  after  the 
oommencement  of  this  act,  except  any  order  which  has  before 
the  oommencement  of  this  act  been  set  aside  or  determined  to  be 
invalid  on  any  ground,  and  except  any  order  as  regeurds  which 
an  action  or  proceeding  is  at  the  commencement  of  this  act 
pending  for  having  it  set  aside  or  determined  to  be  invalid  {e). 

(e)  An  order  will  be  conclusive  even  where  the  blot  appears  on  the  face 
of  it  {Be  Hall  Dare,  21  Oh.  D.  41). 


XVJJL. — Repeals. 

71. — (1.)  The  enactments  described  in  Fart  III.  of  the  second  Bepeal  of 
flobednle  to  this  act  are  hereby  repealed.  Sat*n?**f"^ 

(2.)  The  repeal  by  this  act  of  any  enactment  shall  not  affect  Second 
tbe  validity  or  invalidity,  or  any  operation,  effect,  or  consequence,  Schedule ; 
of  any  instrument  executed  or  made,  or  of  anything  done  or  ^^°^  ^^ 
Buffexed,  before  the  commencement  of  this  act,  or  any  action,      ™^ 
prooeeding,  or  thing  then  pending  or  uncompleted ;  and  every 
suoli  action,  proceeding,  and  thin^  may  be  carried  on  and  com- 
pleted as  if  there  had  been  no  sudi  repeal  in  this  act ;  but  this 
provision  shall  not  be  construed  as  qualifying  the  provision  of 
this  act  relating  to  section  forty  of  the  SetUed  Estates  Act,  1877, 
or  any  former  act  repealed  by  that  act  (/). 

(/)  Where  a  mortga^  was  made  prior  to  1882,  the  mortgagee  can  still 
exercise  the  powers  given  by  23  &  24  Vict.  c.  145  (^e  Solomon  and 
Meagher,  40  Oh.  D.  508). 


XVIII. — Ireland. 

72. — (1.)  In  the  application  of  this  act  to  Ireland  the  fore*  ModiBcations 
going  provisions  shall  be  modified  as  in  this  section  provided.       respecting 

(2.)  The  court  shall  be  Her  Majesty's  High  Court  of  Justice  ^'®^^* 
in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  court  shall, 
subject  to  the  acts  regulating  that  court,  be  assigned  to  tibe 
Chancery  Division  of  that  court ;  but  general  rules  under  this 
act  may  direct  that  any  of  those  matters  be  assigned  to  the  land 
judges  of  that  Division. 

(I.)  The  proper  oflSce  of  the  Supreme  Court  of  Judicature  in 
Ireland  shall  be  substituted  for  the  central  office  of  the  Supreme 
Court  of  Judicature. 

(5.)  G-eneral  rules  for  purposes  of  this  act  for  Ireland  shall 
be  deemed  rules  of  court  within  the  Supreme  Court  of  Judicature  40  &  41  Vict. 

o.  67,  B.  69. 
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**  41**  ^^  ^^  (Ireland),  1877,  and  may  be  made  aoooidingly,  at  any  time 
^'  '  "'  after  the  pasaing  of  this  act,  to  take  effect  on  or  after  the  oom- 
menoement  of  tms  act. 
Doatti  0*  Uffe  73.— (1.)  Section  five  of  flie  Vendor  and  Purchaser  Act,  1874, 
teuatromteB-  j^  hereby  repealed  from  and  after  the  commencement  of  this  act, 
37  ft  88  Viot.  ^  regards  cases  of  death  thereafter  happening ;  and  section  seven 
0.  78.  '   of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby  repealed  as 

£rom  the  date  at  which  it  came  into  operation. 
(2.)  This  section  extends  to  Ireland  only. 


SCHEDULES. 

THE  FIBST  SCHEDULE. 

AOTS  APFECfTED. 

PABT  I.  {g), 

1  &  2  Yict.  0.  110. — An  act  for  aboHshing  arrest  on  mesne  process  in 

ciyil  actions,  except  in  certain  cases ;  for  extending  the  remedies  of 
creditors  against  tne  property  of  debtors ;  &nd  for  amending  the  laws 
for  the  relief  of  insolvent  del&tors  in  England. 

2  &  3  Yict.  0.  11. — ^An  act  for  the  better  protection  of  purchasers  against 

judCTQients,  crown  debts,  lis  pendens,  and  fiats  in  bankniptcy. 
18  &  19  Vict.  c.  15. — An  act  for  the  better  protection  of  purchasers  a^pinst 
judgments,  crown  debts,  cases  of  lis  pendens,  and  life  annuities  or 
rentcharges. 

22  &  23  Yict.  c.  35. — An  act  to  further  amend  the  law  of  property  and  to 

relieve  trustees. 

23  &  24  Yict.  c.  38. — An  act  to  further  amend  the  law  of  property. 

23  &  24  Yict.  c.  115. — ^An  act  to  simplify  and  amend  the  practice  as  to  the 
entry  of  satisfaction  on  crown  debts  and  on  judgments. 

27  &  28  Yict.  c.  112. — An  act  to  amend  the  law  relating  to  future  judg- 

ments, statutes,  and  recognizances. 

28  &  29  Yict.  c.  104.--The  Crown  Suits,  &c.  Act,  1865. 

31  &  32  Yict.  c.  54.— The  Judgments  Extension  Act,  1868. 


Pabt  n.  (A). 

5  &  6  Will.  4,  c.  62. — ^An  act  to  repeal  an  act  of  the  present  session  of 
parliament,  intituled  '^An  act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  various  departments  of  the 
State,  and  to  substitute  declarations  in  lieu  thereof ;  and  for  the  more 
entire  suppression  of  voluntary  and  extra-judicial  oaths  and  affi- 
davits; ''  and  to  make  other  provisions  for  the  abolition  of  unnecessary 


oaths. 


%\ 


See  Oonv.  Act,  1882,  sect.  2  (1),  post,  p.  627. 
A)  See  Oonv.  Act,  1881,  sect.  68,  umU,  p.  620. 
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THE  SECOND  SCHEDULE. 

BSPBALS. 

A  description  or  citatioii  of  a  portion  of  an  act  is  indnsiye  of  the  words, 
section,  or  other  part,  first  or  last  mentioned,  or  otherwise  referred  to  as 
forming  the  b^;iiming,  or  as  forming  the  end,  of  the  portion  comprised 
in  the  description  or  citation. 


22  &  23  Yict.  c.  3d 
in  part 


23  ft  24  Yict.  c.  126... 
in  part 


16  ft  16  Yict.  c.  86 
in  part. 


8&9Yictcll9    ... 

23  ft  24  Yict.  0.145... 
iapart. 


Pabt  I.  (t). 

An  act  to  further  amend  the 
law  of  property  and 

leHeye  trustees  

Sections  four  to  nine. 


iie^ 
toji 


in  part;  namely, — 


The  Common  Law  Proce-  )  •    ^^ .  ^^^^i„ 
dure  Act.  1860  j  in  part;  namely,- 

Section  two. 

pam  n.  {k). 

An  act  to  amend  the  prac-  \ 
tice  and  course  of  pro-  f  .    ^  . .  ^«^^i„ 
ceedingin  the  High  C^urtpP*^'  namely.- 

of  Chancery    / 

Section  forty-eight. 

Pabt  m.  (Q. 

An  act  to  facilitate  the  con- 
veyance of  real  property. 


'in part;  namely, — 


it)  See  sect 
fcj  isee  secv' 


An  act  to  giye  to  trustees," 
mortgagees,   and    others 
certain  powers  now  com- 
monly inserted  in  settie- 
ments,    mortgages,    and 

wills 

Parts  n.  and  m.  (sections  eleven  to  thirty). 

{I)  See  sect.  71  (1),  anU,  p.  621. 


.  14  (7),  ante,  p.  588. 
J.  25  (6),  ante,  p.  597. 


44445  ^et 
e.41. 


THE  THIED  SCHEDULE. 

Statutoey  Mobtoage. 

Paet  I.  (m). 
Deed  of  Statutory  Mortgage. 

This  Indentuee  made  by  way  of  statutory  mortgage  the  day 

of  1882  between  A,  of  [&€,]  of  the  one  part  and  J?,  of  t&cJ]  of  the 

other  part  WITNESSETH  that  in  consideration  of  the  sum  of  £  now 

paid  to  ^.  by  JIf.  of  which  sum  A,  hereby  acknowledges  the  receipt  A,  as 
mortgagor  and  as  beneficial  owner  hereby  conveys  to  M,  All  that  l&c,'} 
To  hold  to  and  to  the  use  of  M,  in  fee  smiple  for  securing  payment  on 
the  day  of  1883  of  the  principal  sum  of  £  as  the  mortgage 

money  with  interest  thereon  at  the  rate  of  lfour'\  per  centum  per  annum. 

Li  witness  &c. 

\*  Variaiione  in  this  and  subsequent  fomM  to  he  made,  if  required,  for 
leasehold  land,  or  otJier  matter. 

(m)  See  sect.  26  (1),  anie,  p.  598. 
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e.41.  PABTn.(n). 

(A.) 
Deed  of  Statutory  Transfer,  Mopigagor  not  joining. 

This  Inbextube  made  by  way  of  statutory  transfer  of  mortgage 
the  day  of  1883  between  M,  of  [^cJ]  of  the  one  part  and  T,  of 

[dhc,']  of  the  other  part  supplemental  to  an  indenture  mf^e  by  way  of 
statutory  mortgage  dated  the  day  of  1882  and  made  between 

[(dtc]  'WITNESSETH  that  in  consideration  of  the  sum  of  £  now  paid  to 

M,  by  T.  being  the  aggregate  amount  of  £  mortgage  money  and 

£  interest  due  in  respect  of  the  said  mortgage  of  which  sum  Jf. 

hereby  acknowledges  the  receipt  M,  as  mortgagee  neieby  conyeyB  and 
transfers  to  T.  the  benefit  of  the  said  mortgage. 

In  witness  &c. 

(B.) 
Deed  of  Statutory  Transfer,  a  Covenantor  joining. 

This  Indentubb  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  A,  of  [cfi^c.l  of  the  first  part  B,  of  [<^.] 

of  the  second  part  and  C  of  [cCrc]  of  the  tnird  part  supplemental  to  an 
indenture  made  by  way  of  stetutory  mortgage  dated  the  day  of 
1882  and  made  between  [(£:c.]  WITNESSETH  that  in  consideration  of  the 
sum  of  £  -  now  paid  toA.hjC,  being  the  mortgage  money  due  in 
respect  of  the  said  mortgage  no  interest  being  now  aue  and  payable 
thereon  of  which  sum  A,  hereby  acknowledges  the  receipt  A.  as  mortgagee 
with  the  concurrence  of  B,  who  joins  herein  as  covenantor  hereby  conyeys 
and  transfers  to  C,  the  benefit  of  the  said  mortgage. 

In  witness  &c. 

(C.) 
statutory  Transfer  and  Statutory  Mortgage  comhined. 

This  Indentube  made  by  way  of  statutory  transfer  of  mortgaffe  and 
statutory  mortgage  the  day  of  1883  between  A»  of  [dbcJ]  of 

the  first  part  B,  of  [<firc.]  of  the  second  part  and  C.  of  [(i^c]  of  the  third  part 
supplementel  to  an  indenture  made  by  way  of  statutory  mortgage  dated 
the  day  of  1882  and  made  between  [<£;c.]    'Whereas  uie  prin- 

cipal sum  of  £  only  remains  due  in  respect  of  the  said  mortgage  as 

the  mortgage  money  and  no  interest  is  now  due  and  payable  mereon 
And  whebeas  B,  is  seised  in  fee  simple  of  the  land  comprised  in  ttxe  said 
mortgage  subject  to  that  mortgage  Now  this  Indentube  wttnesseth 
that  m  consideration  of  the  sum  of  £  now  paid  to  A,  hy  Cot  which 

sum  A,  hereby  acknowledges  the  receipt  and  B.  hereby  acknowledges  the 
payment  and  receipt  as  {foresaid*  ul.  as  mortgagee  hereby  conyeys  and 
transfers  to  C.  the  oenefit  of  the  said  mori^ge  And  this  Indentube 
ALSO  WITNESSETH  that  for  the  same  consideration  A»  as  mortgagee  and 
according  to  his  estate  and  by  direction  of  B,  hereby  conyeys  and  B,  as 
beneficial  owner  hereby  conyeys  and  confirms  to  C,  All  that  [cfec]  To 
hold  to  and  to  the  use  of  C,  in  fee  simple  for  securing  payment  on  the 
day  of  1882  off  the  sum  of  £  as  the  mortgage  money  with  in- 

terest thereon  at  the  rate  of  If  our"]  per  centum  per  annum. 

In  witness  &c. 

lOr,  in  ease  of  further  advance,  after  aforesaid  at  *  insert  and  also  in 
consideration  of  the  further  sum  of  £  now  paid  by  C»  to  B,  of  which 

sum  B,  hereby  acknowledges  the  receipt,  and  after  oiat'\  insert  the  sums 
of  £  and  £  mining  together] 

*^*  Variations  to  he  made,  as  required,  in  ease  of  the  deed  heing  made  hy 
indorsement  or  in  respect  of  any  other  thing. 

(n)  See  sect.  27  (1),  ante,  p.  509. 
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pabt  in.  (o)  **  *  ^/*'*' 

^  '  «  0.41. 

Deed  of  Statutory  He-conveyance  of  Mortgage*  

This  Indentxtbjb  made  by  way  of  statutory  re-conyeyance  of  mortage 
the  day  of  18d4  between  C.  of  [<fec.]  of  the  one  part  and  B.  of 

[etc.]  of  the  other  part  supplemental  to  an  indenture  made  by  way  of 
statutory  transfer  of  mortgage  dated  the  day  of  1883  and 

made  between  [i;c.]  WITNESSETH  that  in  consideration  of  all  principal 
money  and  interest  due  under  that  indenture  haying  been  paid  of  which 
niincipal  and  interest  C,  hereby  acknowledges  the  receipt  CC  as  mortgagee 
hereby  conyeys  to  B.  all  tiie  lands  and  hereditaments  now  yested  in  C. 
under  the  said  indenture  To  hold  to  and  to  the  use  of  B,  in  fee  simple 
discharged  from  all  principal  mone^  and  interest  secured  by  and  from  all 
claims  and  demands  under  the  said  indenture. 

In  witness  &c. 

•<i*  Variations  as  noted  above, 

(o)  See  sect,  29,  ante,  p.  600. 


THE  FOUETH  SCHEDULE  {p). 
Shost  Fobms  of  Deeds. 

I,— 'Mortgage, 

This  Indektube  ov  Moetgaoe  made  the  day  of  1882 

between  A.  of  [(fee]  of  the  one  part  and  B.  of  [<fec.]  and  C,  of  [<fec.]  of  the 
other  part  Witnesseth  that  in  consideration  of  the  sum  of  £  paid 

to  ^.  Dy  J?,  and  C.  out  of  money  belonging  to  them  on  a  joint  account  of 
which  sum  A,  hereby  acknowledges  the  receipt  A,  hereby  coyenants  with 
B,  and  G.  to  pay  to  them  on  the         day  of  1882  the  sum  of  £ 

with  interest  thereon  in  the  meantime  at  the  rate  of  [/our]  per  centum 
per  anTiTiTTi  and  also  as  long  after  that  day  as  any  principal  money  remains 
due  under  this  mortgage  to  pay  to  B,  and  0,  interest  thereon  at  the  same 
rate  by  equal  half-yearly  payments  on  the  day  of  and  the 

day  of  And  this  Indenture  also  witnesseth  that  for  the 

same  consideration  A,  as  beneficial  owner  hereby  conyeys  to  B.  and  O, 
All  that  [(fee]  To  hold  to  and  to  the  use  of  B,  and  C7.  in  fee  simple 
subject  to  the  proyiso  for  redemption  following  (namely)  that  if  -4.  or  any 
person  claiming  under  him  shall  on  the  day  of  1882  pay  to  B, 

and  C.  the  sum  of  £  and  interest  thereon  at  the  rate  aforesaid  then 

B,  and  O,  or  the  persons  claiming  under  them  will  at  the  request  and  cost 
of  ^.  or  the  persons  claiming  under  him  re-conyey  the  premises  to  ul.  or 
the  persons  claiming  tinder  him  And  A,  hereby  coyenants  with  B,  as 
follows  r^c  add  covenant  as  to  fire  insurance  or  other  special  covenant 
retmired]. 

In  witness,  &c. 

n. — Further  Charge, 

This  Indent ube  made  the  day  of  18     between  \the  same 

parties  as  the  foregoing  Tnortgage']  and  supplemental  to  an  indenture  of 
niortgaffe  dated  the  day  of  18    and  made  between  the  same 

parties  for  securing  the  sum  of  £  and  interest  at  \^fowr]  per  centum 

per  annum  on  property  at  [(fee]  Witnesseth  that  in  consideration  of 
the  further  sum  of  £  paid  \o  A.hjB,  and  C,  out  of  money  belonging 
to  them  on  a  ioint  account  {add  receipt  and  covenant  as  in  the  foregoing 
nortgage"]  and  further  that  aU  the  property  comprised  in  the  before- 
mentioned  indenture  of  mortgage  shall  stand  chared  with  the  jpayment 
to.  B,  and  C,  of  the  sum  of  £  and  tiie  interest  thereon  hereinbefore 

coyenanted  to  be  paid  as  well  as  the  sum  of  £  and  interest  secured 

by  the  same  indenture. 

In  witness,  &c. 

8.  S  S 
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44  ft  46  Yiet.  m. — Conveyance  an  Sale, 

0  41 

! ! This  Inbentitrb  made  the  day  of  1883  between  ul.  of  r<fx.l 

of  the  first  part  B,  of  l<^^  and  (7.  of  yhc.^  of  the  second  part  and  M.  of 
Tdtc,']  of  the  third  part  Whereas  by  an  indenture  dated  idbcJ]  and  made 
Between  [<i&c.]  the  lands  hereini^fter  mentioned  were  conyeyed  by  ^.  to  ^. 
and  C.  in  fee  simple  by  way  of  mortgage  for  securing  £  and  intOTesfc 

and  by  a  supplemental  indenture  dated  [c£rc.]  and  m^Le  between  the  same 
parties  those  lands  were  charged  by  A,  with  t^e  payment  to  B,  and  C.  of 
the  further  sum  of  £  and  interest  thereon    Am)  wiiereas  a  prin- 

cipal sum  of  £  remains  due  imder  the  two  before-mentioned  inden- 

tures but  all  interest  thereon  has  been  paid  as  B,  and  C,  hereby  acknowledge 
Now  THIS  I^^ENTiTRE  WITNESSETH  tiiat  in  consideration  of  the  sum  of 
£  paid  by  the  direction  of  A,  to  B,  and  C.  and  of  the  sum  of  £ 

r'd  to  ^.  those  two  sums  making  together  the  total  sum  of  £  paid 

M,  for  the  purchase  of  the  fee  simple  of  the  lands  hereinafter  mentioned 
ol  which  sum  of  £  B.  and  C  hereby  acknowledge  the  receipt  and  of 

which  total  sum  of  £  A.  hereby  acknowledges  the  payment  and 

receipt  in  manner  before-mentioned  B,  and  (7.  as  mortgagees  and  by  the 
direction  of  ^.  as  beneficial  owner  hereby  conyey  and  A,  as  benefidal 
owner  hereby  conyeys  and  confirms  to  M,  All  that  [tkc.']  To  hold  to  and 
to  the  use  of  M,  in  fee  simple  dischar^;ed  £rom  all  money  secured  by  and 
from  all  claims  imder  the  before-mentioned  indentures  ^Add  if  required ^ 
And  A,  hereby  acknowledges  the  right  of  if.  to  production  of  the  docu- 
ments of  title  mentioned  in  the  Scheaule  hereto  and  to  deliyery  of  copies 
thereof  and  hereby  undertakes  for  the  safe  custody  thereof.] 
In  witness,  &c. 

[The  Schedule  aboye  referred  to. 

To  contain  liet  o/documenU  retained  hy  A."] 

rV. — Marriage  Settlement, 

This  Indentttbe  made  the  day  of  1882  between  John  M, 

of  [<kc,']  of  the  first  part  Jane  S,  of  [^c.]  of  the  second  part  and  X.  of  [&c,] 
and  Y,  of  [c£:c.]  of  the  third  part  WITNESSETH  that  m  consideration  of 
the  intended  marriage  between  John  M,  and  Jane  S.  John  M.  as  settlor 
hereby  conyeys  to  X,  and  Y.  All  that  [&cJ]  To  hold  to  X,  and  Y,  in  fee 
simple  to  the  use  of  John  M,  in  fee  simple  until  the  marriage 
and  after  the  marriage  to  the  use  of  John  M»  during  his  life  without 
impeachment  of  waste  with  remainder  after  his  death  to  the  use 
that  Jane  8,  if  she  suryiyes  him  may  receiye  during  the  rest  of  her 
life  a  yearly  jointure  rentcharge  of  £  to  commence  from  his 

death  and  to  be  paid  by  equal  half-yearly  payments  the  first  thereof 
to  be  made  at  the  end  of  six  calendar  months  m>m  his  death  if  she  is  then 
Hying  or  if  not  a  proportional  part  to  be  paid  at  her  death  and  subject  to 
the  before-mentioned  rentcharge  to  the  use  of  X,  and  Y,  for  a  term  of  fiye 
hundred  years  without  impeachment  of  waste  on  the  trusts  hereinafter 
declared  and  subject  thereto  to  the  use  of  the  first  and  other  sons  of 
Jolin  M.  and  Jane  S,  successiyely  according  to  seniority  in  tail  male  with 
remainder  [insert  here,  if  thought  deeirahle,  to  the  use  of  the  same  first  and 
other  sons  successiyely  according  to  seniority  in  tail  with  remainder]  to 
the  use  of  all  tJie  daughters  of  John  M,  and  Jane  S»  in  equal  shares  as 
tenants  in  common  in  tail  with  cross  remainders  between  them  in  tail  with 
remainder  to  the  use  of  John  M»  in  fee  mmple  [Insert  trusis  of  term  of 
500  years  for  raising  portions;  also,  if  required,  power  to  charge  jointure  and 
portions  on  a  future  marriage;  aUo  powers  of  sale,  exchange,  and  parHtion, 
and  other  powers  and  provisions,  if  and  as  destredJ] 

In  witness,  &c 

(p)  See  sect.  57,  anJte,  p.  615. 
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CONVETANdNa  ACT.  1882.  ^l^L^ 

45  &  46  VicrroRLfi,  cap.  39. 

An  Act  for  fiirther  improving  the  Practice  of  Conveyancing; 
and  for  other  purposes.  [10th  August  1882.] 

Bb  it  enacted  as  follows : 

Preliminary. 

1. — (1.)  This  act  may  be  cited  as  the  Convejanomg  Act,  Short  titles; 
1882;  and  the  Conveyancing  and  Law  of  Property  Act,  1881  ^^^^" 
(in  this  act  referred  to  as  the  Conveyancing  Act  of  1881)  and  extent; 
this  act  may  be  cited  together  as  the  Conveyancing  Acts,  1881,  interpreta- 
1882.  *^*>^- 

(2.)  This  act,  except  where  it  is  otherwise  expressed,  shall  J*^*  ^^      ** 
commence  and  take  effect  from  and  immediately  after  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  eighty- 
two,  which  time  is  in  this  act  referred  to  as  the  commencement 
of  this  act. 

(3.^  This  act  does  not  extend  to  Scotland. 
(4.)  In  this  act  and  in  the  schedule  thereto — 
(i.)  Property  includes  real  and  personal  property,  and  any 
debt,  and  any  thing  in  action,  and  any  other  right  or 
interest  in  the  nature  of  property,  whether  in  posses- 
sion or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or  other  person,  who, 
for  valuable  consideration,  t&es  or  deals  for  property, 
and  purchase  has  a  meaning  corresponding  with  that 
of  purchaser; 
(iii.)  The  act  of  the  session  of  the  third  and  fourth  years  of  3  &  4  Will.  4, 
King  William  the  Fourth  (chapter  seventy-four)  "  for  ^-  ^^• 
the  abolition  of  fines  and  recoveries,  and  for  the  sub- 
stitution   of    more  simple  modes  of    assurance"   is 
referred  to  as  the  Fines  and  Eecoveries  Act ;  and  the 
act  of  the  session  of  the  fourth  and  fifth  years  of  King  4  &  6  Will.  4, 
William  the  Fourth  (chapter  ninety-two)  "  for  the  ®*  ^^* 
abolition  of  fines  and  recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  assurance  in  Ireland  "  is 
referred  to  as  the  Fines  and  Becoveries  (Ireland)  Act. 


Seardies. 

2. — (1.)  Where  any  person  requires,  for  purposes  of  this  Offidal 
section,  search  to  be  made  in  the  Central  Office  of  the  Supreme  ^^**^^®^^ 
Court  of  Judicature  for  entries  of  judgments,  deeds,  or  other  fioatosof ^" 
matters  or  documents,  whereof  entries  are  required  or  allowed  to  searohea  for 
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**  **®^«*-  be  made  in  that  office  by  any  act  described  in  Part  I.  of  the  first 
°'     '  '*  •     schedule  to  the  Conveyancing  Act  of  1881  (a),  or  by  any  other 
jadgments,      act,  he  may  deliver  in  the  office  a  requisition  in  that  behalf, 
crown  debts,    referring  to  this  Section. 

(2.)  Thereupon  the  proper  officer  shall  diligently  make  the 
search  required,  and  shall  make  and  file  in  the  office  a  certificate 
setting  forth  the  result  thereof;  and  office  copies  of  that 
certificate  shall  be  issued  on  requisition,  and  an  office  copy  shall 
be  evidence  of  the  certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or 
documents,  whereof  entries  are  required  or  allowed  as  aforesaid, 
the  certificate,  according  to  the  tenour  thereof,  shall  be  oondn- 
sive,  affirmatively  or  negatively,  as  the  case  may  be. 

(4.)  EveiT  requisition  under  this  section  shcdl  be  in  writing, 
signed  by  tne  person  making  the  same,  specifying  the  name 
against  which  he  desires  search  to  be  made,  or  in  relation  to 
much  he  requires  an  office  copy  certificate  of  result  of  search, 
and  other  sufficient  particulars ;  and  the  person  making  any  sach 
requisition  shall  not  be  entitled  to  a  search,  or  an  office  copy 
certificate,  tmtil  he  has  satisfied  the  proper  officer  that  the  same 
is  required  for  the  purposes  of  this  section. 

(5.)  General  rules  shall  be  made  for  purposes  of  this  section, 
prescribing  forms  and  contents  of  requisitions  and  certificates, 
and  regulating  the  practice  of  the  office,  and  prescribing,  with 
the  concurrence  of  the  Commissioners  of  her  Majesty's  Treasury, 
the  fees  to  be  tfiken  therein ;  which  rules  shall  be  deemed  Bules 
39  k  40  Vict,   of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction 
44^  46  Vict    ^^^'  1876,  as  altered  by  section  nineteen  of  the  Supreme  Court 
o.  68.  '   of  Judicature  Act,  1881,  and  may  be  made,  at  any  time  after 

the  passing  of  this  act,  to  t€ike  effect  on  or  after  the  commence- 
ment of  tms  act  (d). 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the  office 
commits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion,  or 
is  wilfully  negligent,  in  the  making  of  or  otherwise  in  relation 
to  any  certificate  or  office  copy  under  this  section,  he  shall  be 
guilty  of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  rule  made  thereunder 
shall  take  away,  abridge,  or  prejudicially  affect  any  right  which 
any  person  may  have  independently  of  this  section  to  make  any 
searcn  in  the  office  ;  and  every  such  search  may  be  made  as  u 
this  section  or  any  such  rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate  of  result 
of  search  under  this  section,  he  shall  not  be  answerable  in  respect 
of  any  loss  that  may  arise  from  error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
agents,  or  other  persons  in  a  fiduciary  position,  those  persons 
also  shall  not  be  so  answerable. 

(^10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  memner. 
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:    (11.)  Nothing  in  this  section  applies  to  deeds  inrolled  under  ^  \^^^^ 

the  Pines  and  fieeoveries  Act,  or  under  any  other  act,  or  under  _!: *  '* 

any  statutory  rule.  3  &  4  Will.  4, 

(12.)  This  section  does  not  extend  to  Ireland.  ^'  '*• 


s 


See  anU,  p.  622. 

See  rules,  poiAy  p.  635. 


Notice, 
3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected  by  KeBtiiotaon  on 
notice  of  any  instrument,  fact,  or  thing  unless —  Soti^/  ^^ 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come  to 
his  knowledge  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by 
him;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the 
knowledge  of  his  counsel,  as  such,  or  of  his  solicitor,  or 
other  a^ent,  as  such,  or  would  have  come  to  the  know- 
ledge  01  his  solicitor,  or  other  agent,  as  such,  if  such 
inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  the  solicitor  or  other 
agent. 
(2.)  This  section  shall  not  exempt  a  purchaser  from  any 
liability  mider,  or  any  obligation  to  perform  or  observe,  any 
covenant,  condition,  provision,  or  resliiction  contained  in  any 
instrument  under  which  his  title  is  derived,  mediately  or  imme- 
diately ;  and  such  liability  or  obligation  may  be  enforced  in 
the  same  manner  and  to  the  same  extent  as  if  this  section  had 
not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this 
section  be  affected  by  notice  in  any  case  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  act ;  save  that,  where  an  action 
is  pending  at  the  commencement  of  this  act,  the  rights  of  the 
parties  shall  not  be  affected  by  this  section  (c). 

(c)  In  a  case  where  this  section  was  mucli  discussed,  the  same  soKcitor 
acted  for  mortgagor  and  mortgagee.  The  court  refused  to  impute  to  the 
mortgagee  notice  either  of  facts  known  to  the  mort^gor,  or  of  facts  which 
had  come  to  the  knowledge  of  the  solicitor  when  acting  in  previous  transac- 
tions for  other  mortgagees  of  the  same  property  (Re  Cottsina,  31  Oh.  D.  671). 
The  inquiry  which  ought  reasonably  to  be  made  oy  an  intending  mortgagee 
is,  to  investigate  the  title:  Gainaborough  y.  Wdtcombe  Co,,  53  L.  T.  116; 
where  a  mortgagee  was  held  entitled  as  a  purchaser  for  y alue  without  notice, 
on  the  ground  tnat  an  inyestigation  womd  haye  disclosed  no  flaw. 

Leases, 

4. — (1.)  Where  a  lease  is  made  under  a  power  contained  in  a  Contract  for 
settlement,  will,  act  of  parliament,  or  other  instrument,  any  ^^^^l  P*^ 
preliminary  contract  for  or  relating  to  tiie  lease  shall  not,  for  the  lease. 
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**  *  *®  ^^'  purpose  of  the  deduction  of  title  to  an  intended  assign,  f  onn  part 

_! '  of  the  title,  or  evidenoe  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before  or  after 
the  oommenoement  of  this  aot  {d), 

(d)  Soe  V.  &  P.  Act,  1874,  sect.  2,  rule  1,  ante,  p.  566 ;  Cony.  Act,  1881, 
sect.  13,  ante,  p.  686;  S.  L.  Act,  1881,  s.  31  (4),jpo0<,  p.  696. 

Separate  Trustees, 

^^"^*^*  6, — (1.)  On  an  appointment  of  new  trustees,  a  separate  set  of 
BetT^r*  trustees  may  be  appointed  for  any  part  of  the  trust  property  held 
trustees.  on  trusts  distinot  irom  those  relating  to  any  other  part  or  parts 

of  the  trust  property;  or,  if  only  one  trustee  was  originally 

appointed,  then  one  separate  trustee  may  be  so  appointed  for  the 

first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after 

the  commencement  of  this  act  (e). 

(f)  See  Cony.  Act,  1892,  sect.  6,  post,  p.  634 ;  SavUey.  Couper  (36  CL  D. 
620) ;  Rt  Mose*  Trusts  (37  Ch.  D.  613) ;  Re  Paine  (28  Ch.  D.  726) ;  and  the 
cases  quoted  ante,  p.  621.  The  trusts  must  be  permanently  distinct  {Re 
Hetherington,  34  Ch.  D.  211). 


Disdaimer  of 
power  by 
trostees. 


Effect  of 
power  of 
attorney,  for 
value,  made 
absolntel 
iirerocab: 


)le. 


Pawers, 

6. — (1.)  A  person  to  whom  any  power,  whether  ooupled  with 
an  interest  or  not,  is  given,  may,  by  deed,  disclaim  the  power ; 
and,  after  disclaimer,  shall  not  be  capable  of  exercising  or  join- 
ing in  the  exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exercised  by  the 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of  the 
persons  to  whom  the  power  is  given,  unless  the  contrary  is 
expressed  in  the  instrument  creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commencement 
of  this  act  (/). 

(/)  See  Cony.  Act,  1881,  sect.  62,  and  note,  ante,  p.  613 ;  and  as  regards 
release  of  powers  by  married  women  see  note,  ante,  p.  296.  A  renuncia- 
tion of  executorship  was  held  to  be  a  disclauner  of  a  x>ower  of  sale  (Re 
Fisher  and  HasUU,  13  L.  B.  Ir.  646).  The  power  giyen  by  the  SetUed 
Luid  Acts  cannot  be  disclaimed  (S.  L.  Aot,  1882,  s.  60,  posit,  p.  706). 

[Sect.  7,  ref  eiring  to  acknowledgments  by  married  women,  is 
inserted  ante^  p.  306.] 

Powers  of  Attorney, 

8. — (1.)  If  a  power  of  attorney,  given  for  valuable  considera- 
tion, is  in  the  instrument  creating  the  power  expressed  to  be 
irrevocable,  then,  in  favour  of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by 
anything  done  by  the  donor  of  the  power  without  the  concur- 
rence of  the  donee  of  the  power,  or  by  the  death,  marriage, 
lunacy,  unsoimdness  of  mind,  or  bankruptcy  of  the  donor  of  me 
power;  and 
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(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  **  ^f^/s*' 

pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done  — \ ' 

Dy  the  donor  of  the  power  without  the  oonourrenoe  of  the 
donee  of  the  power,  or  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the  power,  had  not 
been  done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall 
at  any  time  be  prejudicially  affected  by  notice  of  anything  done 
by  the  donor  of  the  power,  without  the  concurrence  of  the  donee 
of  the  power,  or  of  the  death,  marriage,  lunacy,  unsoundness  of 
mind,  or  baiJmiptcy  of  the  donor  of  me  power. 

(2.)  This  section  applies  only  to  powers  of  attorney  created 
by  injBtruments  executed  after  the  commencement  of  tins  act. 

9. — (1.)  If  a  power  of  attorney,  whether  given  for  valuable  Effect  of 
consideration  or  not,  is  in  the  instroment  creating  the  power  P£J^^  ^  ^ 
expressed  to  be  irrevocable  for  a  fixed  time  therein  specified,  not  value^OT  not, 
exceedinfi^  one  year  from  the  date  of  the  instrument,  then,  in  made  iire« 
favour  of  a  purchaser, —  &S^t^' 

(i.)  The  power  shall  not  be  revoked,  for  and  during  that 
fixed  time,  either  by  anythinfi^  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power,  or  by  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power ;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as  valid  as  if  any- 
thing done  by  the  donor  of  the  power  without  the  concurrence 
of  me  donee  of  the  power,  or  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the  power, 
had  not  been  done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser,  shall 
at  any  time  be  prejudicially  affected  by  notice  either  during  or 
after  that  fixed  time  of  anything  done  by  the  donor  of  the 
power  during  that  fixed  time,  wilxout  the  oonourrenoe  of  the 
donee  of  the  power,  or  of  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the  power  within 
that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of  attorney  created 
by  instruments  executed  after  the  commencement  of  this  act. 

Executory  Limitations. 

10. — (1.)  Where  there  is  a  person  entitled  to  land  for  an  Restriction 
estate  in  fee,  or  for  a  term  of  yeara  absolute  or  determinable  on  ^^^^^^ 
life,  or  for  term  of  life,  with  an  executory  limitation  over  on  ^^' 

default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  at 
any  specified  period  or  time  or  not,  that  executory  limitation 
shall  be  or  become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the  age  of 
twenty-one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 
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**  M*^  ^0*'   .    ^^'^  '^^^  section  applies  only  where  the  exeoutoiy  limitation 
^'    **'    '    is  contained  in  an  instrument  coming  into  operation  after  the 
commencement  of  this  act. 


Amendment 
of  enaotmont 
respecting 
long  tennB. 


Lang  Terms. 

11.  Section  sixty-five  of  the  Conyeyanouig  Act  of  1881  (ff) 
shall  apply  to  and  include,  and  shall  be  deemed  to  have  always 
applied  to  and  included,  every  such  term  as  in.  that  section 
mentioned,  whether  having  as  the  immediate  reversion  thereon 
the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for  condition 

broken;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  term, 
itself  incapable  of  being  enlarged  into  a  fee  simple. 

{g)  Ante,  p.  617. 


BeoonTaj- 

anoeon 

mortgage. 


Mortgages, 

12.  The  right  of  the  mort&^eigor,  xmder  section  fifteen  of  the 
Conveyancing  Act  of  1881  (A),  to  require  a  mortgagee,  instead  of 
re-conveying,  to  assign  the  mortgafi^e  debt  aad  convey  the  mort- 
gaged properly  to  a  third  person,  shall  belong  to  and  be  capable 
orbeing  enforced  by  each  incumbnmoer,  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance ;  but  a  requisition 
of  an  incumbrancer  shall  prevail  over  a  requisition  of  the  mort- 
gagor, and,  as  between  incumbrancers,  a  requisition  of  a  prior 
mcumbrancer  shall  prevail  over  a  requisition  of  a  subsequent 
incumbrancer. 


{h)  Ante,  p.  589. 


Saving. 


Bestrioiion  on  13.  The  repeal  by  this  act  of  any  enactment  shall  not  affect 
repeals  in  this  ^^j  right  accrued  or  obligation  incurred  thereunder  before  the 
commencement  of  this  act ;  nor  shall  the  same  affect  the  validity 
or  invalidity,  or  any  operation,  effect,  or  consequence,  of  any 
instrument  executed  or  made,  or  of  anything  done  or  suffered, 
before  the  commencement  of  this  act ;  nor  shall  the  same  affect 
any  action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be  carried  on 
and  completed  as  if  there  had  been  no  such  repeal  in  this  act. 
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56*66^«t. 

CONYBTANCINQ  AND  LAW  OF  PEOPERTT  AOT,    -Illi?lli:- 

1892. 

65  &  66  VicroRLffi,  cap.  13. 

An  Act  to  amend  the  Conveyancing  and  Law  of  Property 
Act,  1881.  [20th  June,  1892.] 

Be  it  enacted  hj  the  Queen's  most  Excellent  Majesty,  by  and 
i¥ith  the  advioe  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and 
by  authority  of  the  same,  as  lollows : 

Preliminary, 

1. — (1.)  This  act  may  be  cited  as  the  Conveyancing  and  Law  ^  extent, 
of  Property  Act,  1892,  and  the  Conveyancing  and  Law  of  44  &  45  viot. 
Property  Act,  1881,  and  the  Conveyancing  Act,  1882,  and  this  0. 41. 
act  shall  be  read  together  and  may  be  cited  together  as  the  ^5  &  46  Viot. 
Conveyancing  Acts,  1881,  1882,  and  1892.  ^-  ^• 

(2.)  This  act  does  not  extend  to  Scotland. 

Leases^  Under-leases^  Forfeiture. 

2. — (1.)  A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to  Costs  of 
him  from  a  lessee,  and  in  addition  to  damages  (if  any)  all  J^f'^  "l^ 
reasonable  costs  and  expenses  properly  incurred  by  the  lessor  in  oa^^°banS- 
the  employment  of  a  solicitor  and  surveyor  or  valuer,  or  other-  raptoy  or 
wise,  in  reference  to  any  breach  giving  rise  to  a  right  of  re-entry  execution. 
or  forfeiture  which,  at  the  recjuest  of  the  lessee,  is  waived  by 
the  lessor  by  writing  imder  his  hand,  or  from  which  the  lessee 
is  relieved,  under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  or  of  this  act. 

(2J  Sub-section  six  of  section  fourteen  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (a),  is  to  apply  to  a  condition  for 
forfeiture  on  bankruptcy  of  the  lessee,  or  on  taking  in  execution 
of  the  lessee's  interest  only  after  the  expiration  of  one  year 
from  the  date  of  the  bankruptcy,  or  taking  in  execution,  and 
provided  the  lessee's  interest  be  not  sold  within  such  one  year, 
out  in  case  the  lessee's  interest  be  sold  within  such  one  year, 
sub-section  six  shall  cease  to  be  applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply  to  any 
lease  of — 

(a.)  A^cultural  or  pastoral  land : 

f  6.)  Mmes  or  minerals : 

[c,)  A  house  used  or  intended  to  be  used  as  a  public-house  or 
beershop : 

{d,)  A  house  let  as  a  dwelling-house,  with  the  use  of  any 
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M«E56yiet. 
e.  18,  f.  fL 


No  fine  to  be 
exacted  for 
lioenoeto 
aangn. 


Power  of 
court  to  pro* 
teot  nnder- 
leeseeeon 
forfeiture  of 
superior 
leasee. 


' ; 


JL 


^     irL*«^^ 


Extension  of 
definitions 
of  "lease," 
"under- 
lease," and 
"under- 
lessee." 


fomiture,  books,  works  of  art,  or  other  ohattels  not 
being  in  the  nature  of  fixtures : 
(e,)  Any  property  with  respect  to  which  the  personal  qualifi- 
cations of  the  tenant  are  of  importance  for  the  presea^ 
vation  of  the  value  or  character  of  the  property,  or  on 
the  ground  of  neifi;hbourhood  to  the  lessor,  or  to  any 
person  holding  under  him. 

(a)  Ante,  p.  588. 

• 

3.  In  aU  leases  containing  a  covenant,  condition,  or  agree- 
ment against  assigning,  underletting,  or  parting  with  ihe 
possession,  or  disposing  of  the  land  or  property  leased  without 
licence  or  consent,  such  covenant,  condition,  or  agreement  shall, 
unless  the  lease  contains  an  expressed  provision  to  the  contraxy, 
be  deemed  to  be  subject  to  a  proviso  to  the  effect  that  no  fine  or 
sum  of  money  in  the  nature  of  a  fine  shall  be  payable  for  or  in 
respect  of  such  licence  or  consent;  but  this  proviso  shall  not 
preclude  the  right  to  require  the  payment  of  a  reasonable  sum 
m  respect  of  any  legal  or  other  expense  incurred  in  relation  to 
such  licence  or  consent. 

4.  Where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any  covenant, 
proviso,  or  stipulation  in  a  lease,  the  court  may,  on  application 
by  any  person  claiming  as  under-lessee  any  estate  or  interest  in 
the  property  comprised  in  the  lease  or  any  part  thereof  either  in 
the  lessor's  action  (if  any)  or  in  any  action  brought  by  such 
person  for  that  purpose,  make  an  order  vesting  for  the  whole 
term  of  the  lease  or  any  less  term  the  property  comprised  in  the 
lease  or  any  part  thereof  in  any  person  entitled  as  under-lessee 
to  any  estate  or  interest  in  such  property  upon  such  conditions, 
as  to  execution  of  any  deed  or  other  document,  payment  of  rent, 
costs,  expenses,  damages,  compensation,  giving  security,  or 
otherwise,  as  the  court  in  the  circumstances  of  each  case  shall 
think  fit,  but  in  no  case  shall  any  such  under-lessee  be  entitled 
to  require  a  lease  to  be  granted  to  him  for  any  longer  tenn  than 
he  had  imder  his  origined  sub-lease. 

6.  In  section  fourteen  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  as  amended  by  this  act,  and  in  this  act, 
'*  lease  "  shall  also  include  an  agreement  for  a  lease  where  the 
lessee  has  become  entitled  to  have  his  lease  granted,  and  '^  under- 
lease "  shall  also  include  an  agreement  for  an  under-lease  where 
the  under-lessee  has  become  entitled  to  have  his  under-lease 
granted,  and  in  this  act  '* under-lessee"  shall  include  any  person 
deriving  title  under  or  from  an  under-lessee  (6). 

{b)  See  Oonv.  Act,  sect.  14  (3),  anUt  P>  ^^*^» 


Trustees. 

Trustee  may        6.  A  Separate  set  of  trustees  or  a  separate  trustee  may  be 
be  appointed   appointed  under  flie  fifth  section  of  the  Oonveyanoing  Aot^ 
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1882,  of  a  part  only  of  the  trust  property,  notwithstanding  that  W  <e  SGYiet. 
no  -nj&w  trustees  or  trustee  are  to  be  appointed  of  other  parts  of     •■  ^^»  *■  ^' 
the  trust  property,  and  any  existing  trustee  may  be  appointed  parts  of  pro- 
or   remain  one  of  such  separate  set  of  trustees ;  and  every  p«rty  though 
appointment  abeady  made  of  a  separate  set  of  trustees  shall  be  j^^J^^^e 
valid  notwithstanding  that  there  was  no  retiring  trustee  of  other  appointed  of 
parts  of   the  trust  property,  and  that  no  new  trustees  were  other  parts. 
appointed  of  such  other  parts  thereof  (o). 

(c)  See  the  oases  quoted  anie^  p.  630. 


BTJLES  TTNPBB  Section  2  op  the  Ck)wvBYAKOiNa  Aor,  1882  (d). 

1.  Svery  requisition  for  an  o£Blcial  search  shall  state  the  name  and 
address  of  the  person  reqmring  the  search  to  be  made.  Every  requisition 
and  oertificate  shall  be  filed  in  the  office  where  the  search  was  made. 

2.  iEvery  person  requiring  an  official  search  to  be  made  pursuant  to 
aeotion  2  of  the  Conveyancmg  Act,  1882,  shall  deliver  to  tne  officer  a 
declaration  according  to  the  Forms  I.  and  II.  in  the  Appendix,  purporting 
to  be  signed  by  the  person  requiring  the  search  to  oe  made,  or  by  a 
solicitor,  which  declaration  may  be  accepted  by  the  officer  as  sufficient 
evidence  that  the  search  is  required  for  the  purposes  of  the  said  section. 
The  declaration  may  be  made  in  the  requisition,  or  in  a  separate  docu- 
ment. 

3.  Requisitions  for  searches  under  section  2  of  the  Oonveyancing  Act, 
1882,  shall  be  in  the  Forms  m.  to  YI.  in  the  Appendix,  and  the  certifi- 
cates of  the  results  of  such  searches  shall  be  in  the  Forms  Yli.  to  X., 
with  such  modifications  as  the  circumstances  may  require. 

4.  Where  a  oertificate  setting  forth  the  result  of  a  search  in  any  name 
has  been  issued,  and  it  is  desired  that  the  search  be  continued  m  that 
name,  to  a  date  not  more  than  one  calendar  month  subsequent  to  the  date 
of  the  certificate,  a  requisition  in  writing  in  the  Form  XI.  in  the  Appen- 
dix may  be  left  with  tbe  proper  officer,  who  shall  cause  the  search  to  be 
continued,  and  the  result  of  the  continued  search  shall  be  endorsed  on 
the  original  certificate  and  upon  any  office  copy  thereof  which  may  have 
been  issued,  if  produced  to  tne  officer  for  that  purpose.  The  endorsement 
shall  be  in  the  Form  XII.  in  the  Appendix  with  such  modifications  as 
circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee  be  entitled  to 
have  a  copy  of  the  whole  or  any  part  of  any  deed  or  document  enrolled  in 
the  Enrolment  Department  of  the  Central  Office. 

(<Q  Ante,  p.  627. 


BULE  T7in)ER  THE  OoNVBYANCiNa  AND  Law  OP  Propebty  Acjt,  1881  (e). 

6.  An  alphabetical  index  of  the  names  of  the  ^^rantors  of  all  powers  of 
attorney  filed  under  section  48  of  the  Conveyancmg  and  Law  of  Property 
Act,  1881,  shall  be  prepared  and  kept  by  the  proper  officer,  and  any 
person  may  search  the  mdex  upon  payment  of  the  prescribed  fee.  No 
person  shaJl  take  copies  of  or  extracts  from  any  power  of  attorney  or 
other  document  filed  under  that  section  and  produced  for  his  inspection. 
All  copies  or  extracts  which  may  be  required  shall  be  made  by  the  office. 

(e)  Ante,  p.  612. 

(Signed)        Sblbornb,  0.  Nath.  Lindlby,  L.J. 

OOLBBIDGE,  L.C.J.       H.  MaNISTY,  J, 

G.  Jessel,  M.B.         Edw.  Fby,  J. 
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Vonui. 


APPENDIX. 

FOBH  L— DEGLABATIOK  by  SePA&JLTE  iNSTBUlOOn^  AS  TO  FUBPOSBS 

ofSearoh. 

Supreme  Court  of  Judicature.    Central  Office. 

To  the  Clerk  of  Enrolments*  or  The  Begistrar  of 
Boyal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 

I  declare  that  the  search  (or  searches)  in  the  name  (or  names)  of 
required  to  be  made  by  the  requisition  for  search,  dated  the  is  {or 

are)  required  for  the  pniposes  of  a  sale  {or  mortgage,  or  lease,  or  as  the 
case  may  be),  by  A.  B.  to  C.  D. 

Signature,  address,  and  description* 

Dated 


FOBM  n.— DeCLAHATIOK  as  to  PiTBPOSBS  of  SEASCH  OONTADrXD  IN 

THE  BeQUISITION. 

I  declare  that  the  above-mentioned  search  is  required  for  the  purposes 
of  a  sale  {or  mortgage,  or  lease,  oraathe  ccue  may  he),  by  A.  B.  to  C.  D. 


FoBM  m. — ^Reqihsition  fob  Seaboh  in  the  Enbolment  Office, 

UNDEB  the  CoNVEYANCINa  ACfT,  1882,  8.  2. 

Supreme  Court  of  Judicature.    Central  Office. 

Bequisition  for  Search. 

To  the  Clerk  of  Enrolments,  Boyal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conyeyancin^  Act,  1882,  search  for  deeds 
and  other  documents  enrolled  during  the  period  from  18     to 

18     both  inclusive,  in  the  following  name  {or  names). 


BuniAme. 


Christian  Name  or 
Names. 


Usaal  or  last  known 
Flaee  of  Abode. 


Title,  Trade,  or 
Ftofession. 


{Add  declaraiion,  Form  IL) 

{State  if  an  office  oopy  of  the  certificate  is  denred,  and  tvheiher  U  is  to  be 
Bent  by  post  or  called  for,) 

Signature,  address,  and  description  of  person  requiring  the  search 
Dated 


Forms. 
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FoBM  r7. — ^BsQuiamoir  fob  Sbaboh  in  thb  Bills  of  Salb  Depabt- 

ICENT,  TTITDBB  THE  Ck>NyBYANCIKO  ACT,  1882,  8.  2. 

Sapieme  Court  of  Jndicataie.    Central  Office. 

Bequifiitioii  for  Search. 
To  the  Begistrar  of  BULb  of  Sale,  Boyal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 

PoTsoant  to  section  2  of  the  Conyeyancing  Act,  1882,  search  for  instm- 

ments  registered  or  re-registeared  as  bills  of  sale  during  the  period  from 

18      to  18      both  indusiye  in  the  fouowing  name  {or 


GbriatuaNi 
Ni 


or 


Uraal  or  laat  known 
Flaee  of  Abode. 


TttlA,  T^ade,  or 


{Add  dedaraHon,  Form  IL) 

{State  if  an  office  copy  of  the  eertijieaie  i$  deiirtd,  and  whether  it  is  to  he 
tent  by  poet  or  caUedfor,) 

Signature,  address,  and  description  of  person  requiring  the  search. 
Dated 


FoBM  y . — EsQUisinoir  fob  Sbabch  in  thb  Bboistby  of  Csbtificiatbs 

OF  AGKNTOWLEDGlCEirTS  OF  DEEDS  BY  MaBRIBT)  WoMEN  XTNDEB  THB 

CoirvEYABGDra  Aor,  1882,  s.  2. 

Supreme  Court  of  Judicature.    Central  Office. 

Requisition  for  Search. 

To  the  Begistrar  of  Certificates  of  Acknowledgments  of  Deeds  by 
Harried  Women,  Boyal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conveyancinff  Act,  1882  search  for  certi- 
ficates of  Acknowledgments  of  Deeds  by  Married  Women  during  the 
period  from  18     to  18     both  indusiye,  according  to  the 

particulaiB  mentioned  in  the  schedule  hereto. 

The  Schedule. 


Name 
or  Names  of 
Wife  and 
Huabaiid. 


Dateof  Oerti- 

flcateif  the 

Searefa  relates 

to  A  partUmlar 

OertBloate. 


Dateof  Deed, 

if  the  Search 

relateBtoa 

partknilar  Deed. 


Ooaatr,  Fuiah,  or 

Place  m  which  the 

FMperi^  ia  aitaatet  or 

other  deaeription  of 

the  I^vpiaty. 


{Add  declaration f  Form  IL) 

{State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it  is  to  he 
sent  hy  post  or  called  for,) 

Signature,  address,  and  description  of  person  requiring  the  search. 
Dated 
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FoBH  YI.— Bequisition  fob  Seabch  in  ths  Bboibtbt  of  Judgmshts 

uin>BB  THE  Ck>irYETA2roma  Aor,  1882,  a.  2. 

Supreme  Court  of  Judicature.    Central  Office. 

Bequiflitioii  for  Search. 
To  the  Begistrar  of  Judgments,  Bojal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for  judg- 
ments, revivals,  decrees,  orders,  rules,  and  lis  pendens,  and  for  judgments 
at  the  suit  of  the  Crown,  statutes,  reco^;nizances,  Crown  bonds,  inquisitions, 
and  sucoeptances  of  office  for  the  penod  from  18     to  18     , 

both  inclusive  and  for  executions  for  the  period  from  the  29th  July  1864 
{or  aa  the  case  may  require)  to  the  18    ,  both  inclusive,  and  for 

annuities  for  the  period  from  the  26th  April  1855  {or  aa  the  case  may  require) 
to  the  18    ,  both  inclusive,  in  the  following  name  {or  names). 


Buxiuune. 

Namee. 

UsqaI  or  last  known 
FUoe  of  Abode. 

Title,  Tirade,  or 
ProfMBJon 

- 

{Add  declaration f  Form  II,) 

{State  if  an  office  copy  of  t?ie  certificate  is  desired,  and  whether  it  is  to  he 
sent  by  post  or  called  for,) 

Signature,  address,  and  description  of  person  requiring  the  search. 
Dated 


FoBM  Vn. — Cebtificate  of  Skaeoh  by  Ekbolme^tt  Defabtmbnt 

UNDEB  THE  CONVEYANCINQ  ACT,  1882,  S.  2. 

Supreme  Court  of  Judicature.    Central  Office,  Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conveyancing 

Act,  1882. 

In  the  matter  of  A.  B.  and  C.  D. 

This  is  to  certify  that  a  search  has  been  dilifi;ently  made  in  the  Enrol- 
ment Office  for  deeds  and  other  documents  in  me  name  {or  names)  of 
for  the  period  from  to  ,  both  inclusive,  and  that  no  deed  or 

other  document  has  been  enrolled  in  the  said  offioe  in  that  name  {or  in  any 
one  or  more  of  those  names)  during  the  period  aforesaid. 

or  and  that  except  the  described  in  the  schedule  hereto  no  deed  or 

document  has  been  enrolled  in  that  name  {or  in  any  one  or  more  of  those 
names)  during  the  period  aforesaid. 

The  Schedule. 
Dated 


Forms. 
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FOBaC  Ylii. — OKBTIFIGA.TB  OP  SSABCH  BY  THB  EBQIBTRAB  OF  BlLLS  OF 

SaLB  XTNBSB  the  GONYBYAKGINa  ACT,  1882. 

SnpTeme  Court  of  Jndicatore.    Central  Office,  Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyeyancing 

Act,  1882. 

In  the  matter  of  A.  B.  and  C.  D. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Begister 
of  Bills  of  Sale  in  the  name  {or  names)  of  for  the  period  from 

18      to  18      both  inclusive,  and  that  no  instrument  has  been 

registered  or  re-registered  as  a  bill  of  sale  in  that  name  {or  in  any  one  or 
more  of  those  names)  during  that  period. 

&r,  and  that  except  the  described  in  the  schedule  hereto,  no  instru- 

ment has  been  registered  or  re-registered  as  a  bill  of  sale  in  that  name 
{or  in  any  one  or  more  of  those  names)  during  the  period  aforesaid. 


Yofms. 


Dated 


The  Schedule. 


FoBM  IX. — Certificate  of  Seabch  by  Beoistrab  of  Certificates 
OF  Acknowledgments  of  Deeds  by  Married  Women  under  the 
Conyeyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature.    Central  Office. 

Begistry  of  Certificates  of  Acknowledgments  of  Deeds  by  Married 

Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyeyancing 

Act,  1882. 

In  the  matter  of  A.  B.  and  C.  D. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of 
the  Begistrar  of  Certificates  of  Acknowledgments  of  Deeds  by  Married 
Women  in  the  name  {or  names)  of  for  tne  period  from  to 

18    ,  both  inclusive,  for  a  certificate  dated  the  or  for  certificates  of 

acknowledgment  of  a  deed  dated  the 

or  for  certificates  of  acknowledgments  of  deeds  relating  to  {fill  in  the 
description  of  the  property  from  the  Bequisition) 

and  that  no  such  certificate  has  been  filed  in  that  name  {or  in  any  one  or 
more  of  those  names)  during  the  period  aforesaid. 

or  and  that  except  the  certificate  {or  certificates)  described  in  the  Schedule 
hereto,  no  such  certificate  has  been  filed  in  that  name  {or  in  any  one  or 
more  of  those  names)  during  tiie  period  aforesaid. 


SonMunB. 


Cbiutian  Names 

of  Wife  and 

Husband. 


Date  of 
Oeitiflcate. 


Date  of 
Deed. 


Coontj,  Parish,  or  Place  in 

which  Property  situated, 

or  other  description  of  the 

I^perty. 


Dated 


day  of 


188    . 


wo  Sules  under  Conveyancing  Acts. 

Vorma. 
■"  FoBM  X. — Certificate  op  Seabch  by  Eegistrab  op  Jxtdgicbnts  uhdeb 

CONYEYANGINa  ACT,  1882,  8.  2. 

Supreme  Court  of  Judicature.    Central  Office. 

The  Begifltry  of  Judgments. 

Certificate  of  Search  pursuant  to  Section  2  of  the  Conyeyancing 

Act,  1882. 

In  the  matter  of  A.  B.  and  C.  D. 

This  is  to  certify  that  a  search  has  been  diligently  made  in  the  Office  of 
the  Ee^trar  of  Judgments  for  judgments,  revivals,  decrees,  orders, 
rules,  lis  pendens,  judgments  at  the  suit  of  the  Crown,  StatuteSy  recog- 
nizances. Crown  bon£,  inquisitions,  and  acceptances  of  office,  for  the 
period  from  18     to  18     ,  both  inclusive,  and  for  executions 

for  the  period  from  18     to  18     ,  both  inclusive,  and  for 

annuities  for  the  period  from  to  18    ,  both  inclusive,  in  the 

name  [or  names)  of  _  and  that  no  judgment,  revival,  decree,  order, 

rule,  lis  pendens,  judgment  at  the  suit  of  the  Crown,  statute,  recog- 
nizance. Crown  bond,  inquisition,  acceptance  of  office,  execution,  or 
annuity  has  been  registered  or  re-registered  in  that  name  [or  in  any  one 
or  more  of  those  names)  during  the  respective  periods  covered  by  the 
aforesaid  searches. 

or  and  that  except  the  mentioned  in  the  Schedule  hereto,  no  judg- 

ment, revival,  decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  Statute,  recognizance.  Crown  bond,  inquisition,  acceptance  of 
office,  execution,  or  annuity  has  been  registered  or  re-registered  in  that 
name  [or  in  any  one  or  more  of  those  names)  during  the  refipectiye 
periods  covered  by  the  aforesaid  search. 

The  Schedule. 
Dated  the  day  of  188    . 


Form  XI.  —  Ebquisition  for  Contdtuation  op  Seaboh  ttkdee  the 

CONTBYANCINO  ACT,  1882. 

Supreme  Court  of  Judicature.    Central  Office. 

Bequisition  for  continuation  of  Search. 

To  the  Clerk  of  Enrolments  or  The  Begistrar  of 
Boyal  Courts  of  Justice,  London,  W.C. 

In  the  matter  of  A.  B.  and  C.  D. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  continue  the 
search  for  [  ],  made  pursuant  to  the  requisition  dated  the 

day  of  18      ,  in  the  name  [or  names)  of  ,  from  the 

day  of  to  the  day  of  18    ,  both  inclusive. 

Signature,  address,  and  description  of  person  requiring  the  seaidi. 

Dated 


FOBH  Xn. — CbETIPIOATE  op  KESTJLT   op   COKTIWUED   SeABOH   XT2n>EB 
THE  CONVEYANOma  ACT,  1882,  S.  2,  TO  BE  END0B8BD  ON  ObIGDTAL 

Certipigate. 

This  is  to  certify  that  the  search  [or  seaiches)  mentioned  in  the  within 
written  certificate  has  [or  have)  been  diligently  continued  to  the  day 


Fees. 
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of  ,  18      ,  and  that  up  to  and  induding  that  date  [exc^t  the 

mentioned  in  the  Bchednle  hereto  {ihue  words  to  he  omitted  where 
nothing  is  /oundy]^  no  deed  or  other  document  has  been  enrolled,  or  no 
instrument  has  been  registered,  or  re-registered,  as  a  bill  of  sale,  or  no 
certificate  has  been  filed,  or  no  judgment,  reviyal,  decree,  order,  rule,  lis 
pendens,  jud^ent  at  the  suit  of  tibie  Crown,  statute,  recognizance.  Crown 
Dond,  inquisition,  acceptance  of  office,  execution  or  annuity,  has  been 
registered  or  re-re^iistered  in  i^e  within-mentioned  name  {or  in  any  one 
or  more  of  the  withm-mentioned  names). 
Dated 


Forms 


FEES  under  Sect  48  of  the  Conveyancing  and  Law  of  Pfvperii/ 

Act,  1881. 


£ 
0 


s. 
2 


d. 
0 


-026 


On  depositing  a  power  of  attorney       -        •        -        -        - 

On  an  application  to  search  for  a  power  of  attorney  so  de- 
posited, and  inspectine  the  same,  and  the  affidavit  or  other 
documents  deposited  uierewith,  for  each  hour  or  part  of  an 
hour,  not  exceeding  on  one  day  109.  .        .        - 

If  an  office  copy  is  required,  and  it  exceeds  2s.  6c2.,  the  fee 
for  search  ana  inspection  is  to  be  allowed. 

Copies  of  powers  of  attorney  and  oilier  documents  so  de- 
posited presented  at  the  office  and  stamped  or  marked  as 
office  copies  to  be  charged  for  as  office  copies. 

2.  The  following  fees,  by  the  order  as  to  Court  Fees  dated  the  6th 
August,  1880,  directed  to  be  inserted  in  the  schedule  to  the  order  as  to 
Court  Fees  made  on  the  28th  October,  1875,  are  hereby  repealed : — 


Searches  and  Inspections, 

Lower  Higher 

Soale.  Settle. 

For  an  official  certificate  of  the  result  of  a  search    £  s.  d,    £  s.  d, 

in  one  name  in  any  register  or  index  under  the 

custody  of  the  clerk  of  inrolments,  the  registrar 

of  bills  of  sale,  the  registrar  of  certificates  of 

acknowledgments  of  deeds  by  married  women, 

or  the  registzto'  of  judgments  -  --  -050050 
For  every  additional  name,  if  included  in  same 

certificate         -        -        -        -        -        -        -020020 

For  a  duplicate  copy  of  certificate,  if  not  more  than 

three  folios       -        -        -        -        -        -        -010010 

For  every  additional  folio     -        --        -        -006006 

For  a  continuation  search  if  made  within  fourteen 

davs  of  date  of  official  certificate  (the  result  to  be 

indorsed  on  such  certificate)      -        -        -        -010010 

3.  Instead  of  the  fees  so  repealed,  the  following  fees  shall  henceforth  be 
chargeable  in  respect  of  the  matters  hereinafter  mentioned  (viz.) : — 


Searches  and  Inspections, 

For  an  official  certificate  of  the  result  of  a  search  in  one  £  s,  d, 
name  in  any  register  or  index  under  the  custody  of  the 
clerk  of  inrolmente,  the  registrar  of  bills  of  sale,  the  regis- 
trar of  certificates  of  acknowledgments  of  deeds  by  married 
women,  or  the  registrar  of  judgmento,  if  not  more  than 
five  folios       -        -        - 060 


S. 


T  T 
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Fees.  £  «.  tf. 

— For  every  additional  folio  -        -        -        -        -        --006 

For  every  additional  name,  if  included  in  the  same  certifi- 
cate       -        -        -        - 020 

For  an  office  copy  of  the  certificate  of  search,  if  not  more 
than  three  folios     -        -        -        -        -        -        -        -010 

For  every  additional  folio   -        -        -        -        -        -        -006 

For  a  continuation  search,  if  made  within  one  calendar  month 
of  date  of  official  certificate  (the  result  to  be  endorsed  on 
such  certificate)       -        -        -        -        -        -        -        -010 

4.  This  order  shall  come  into  operation  on  the  1st  January  1883. 

(Signed)  (Signed) 

Charles  C.  Cotes.  Sslbobne,  C. 

Hebbebt  J.  Gladstone.         Coleridoe,  L.CJ. 
(Lords  of  the  Treasury.)        G.  Jessel,  M.B. 

Nath.  Lindlet,  L.  J. 
H.  MAiasTY,  J. 
Edw.  Fry,  J. 


(    643    ) 


SETTLED  ESTATES  ACT,  1877. 

40  &  41  ViCTOELE,  CAP.  18. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Leases 
and  Sales  of  Settled  Estates. 

[28tli  June,  1877.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  40  ft  41  Viet, 
relating  to  leases  and  sales  of  settled  estates :  e>  18,  ■.  1. 

Be  it  enacted  as  follows : 

1.  This  act  may  be  cited  for  all  purposes  as  ^^  The  Settled  Short  title. 
Estates  Act,  1877  "(a). 

(a)  This  act  is  a  re-enactment  with  amendments  of  the  Leases  and  Sales 
of  Settled  Estates  Act,  1856  (19  &  20  Yict.  c.  120),  and  the  four  amending 
acts  (21  &  22  Vict.  c.  77;  27  &  28  Vict.  c.  45;  37  &  38  Vict.  c.  33;  and 
39  &  40  Vict.  c.  dOV  aU  which  are  repealed  by  this  act.  Such  of  the  cases 
decided  under  the  last-mentioned  acts  as  are  applicable  to  the  present  act 
are  given  in  the  notes. 

2.  The  word  "  settlement "  as  used  in  this  act  shall  signify  interpreta- 
any  act  of  parliament,  deed,  agreement,  copy  of  court  roll,  will,  tion  of 

or  other  instrument,  or  any  number  of  such  instruments,  under  a^d  "  ^^ 
or  by  virtue  of  which  any  hereditaments  of  any  tenure  or  any  ©states." 
estates  or  interests  in  any  such  hereditaments  stand  limited  to 
or  in  trust  for  any  persons  by  way  of  succession,  including 
any  such  instruments  affecting  the  estates  of  any  one  or  more 
of  such  persons  exclusively  {h\ 

The  term  ''  settled  estates  as  used  in  this  act  shall  signify 
all  hereditaments  of  any  tenure,  and  all  estates  or  interests  in 
any  such  hereditaments,  which  are  the  subject  of  a  settlement  {c) ; 
and  for  the  purposes  of  this  act  a  tenant-in-tail  after  possibility 
of  issue  extinct  shall  be  deemed  to  be  a  tenant  for  life. 

All  estates  or  interests  in  remainder  or  reversion  not  disposed 
of  by  the  settlement,  and  reverting  to  a  settlor  or  descending  to 
the  heir  of  a  testator,  shall  be  deemed  to  be  estates  coming  to 
such  settlor  or  heir  under  or  by  virtue  of  the  settlement. 

In  determining  what  are  settled  estates  within  the  meaning  of 
this  act,  the  court  shall  be  governed  by  the  state  of  facts,  and  by 
the  trusts  or  limitations  of  the  settlement  at  the  time  of  the  said 
i^ettlement  taking  effect. 

{J>)  This  section  re-enacts  the  provisions  of  19  &  20  Vict.  c.  120,  s.  1 ; 
21  &  22  Vict  c.  77,  s.  1 ;  and  27  &  28  Vict.  c.  45,  s.  3. 

A  will  and  a  sub-settlement  were  held  together  to  constitute  a 
"settlement"  {Re  Dendy,  4  Ch.  D.  879). 

T^  2 
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Settled  £8tates  Act,  1877. 


40  A;  41  Viet, 
e.  18, 1.  8. 

Cases  under 
old  act. 


Gases  imder 
the  sect. 


Interpreta* 
tionof  ''the 
court." 


Power  to 
authorize 
leases  of 
settled 
estates. 


Accraer  was  held  sucoeasion  within  the  Act  of  1856  {Be  Owtimin^  3 
Giff.  620 ;  see,  however,  Re  Bardin,  7  W.  E.  711 ;  6  Jur.  N.  8.  1378). 

(c)  The  followiiig  were  held  to  be  settled  estates  within  the  Act  of 
1856: — ^Land  limiteid  to  a  person  for  life  with  reoiainder  subject  to  a 

Sower  of  appointment  to  his  heir  (Beioley  y.  Carter,  4  Oh.  230);  land 
eyised  in  trust  for  several  in  fee,  suoject  to  the  payment  of  one  moiety 
of  the  income  to  B.  for  life  {Be  Shepheard,  8  E^.  571);  land  devised  in 
trust  for  A.  on  a  contingentrr,  with  a  gift  over  in  default  ^Be  Home,  29 
L.  T.  830 ;  see  Be  Bardin,  7  W.  B.  711 ;  and  as  to  an  estate  in  fee  with  an 
executory  devise  over,  the  construction  being  doubtful,  see  Be  WilUavu 
20  W.  B.  967) ;  land  limited  on  trust  for  A.  for  life,  and  on  her  death  on 
trust  for  sale  {Be  Morgan,  9  Eq.  578 ;  Carlyon  v.  TruscoU,  20  Eq.  348} ; 
land  devised  in  trust  for  sale,  the  proceeds  to  go  in  succession  (^  Laing,  1 
Eq.  416;  Be  Greene,  10  Jur.  N.  S.  1098;  Coim  v.  ColleU,  2  Eq.  203;  Be 
Chamberlain,  23  W.  E.  852 ;  Be  Morgan,  49  L.  J.  Ch.  577  ;  Dixi^Y.  Dixie, 
1881,  W.  N.  49).  Where  an  undivided  share  of  an  estate  was  settled  it 
was  held  that  the  whole  must  be  considered  a  settled  estate  {Be  SJiepheard, 
8  Eq.  571 ;  aee  Be  Goodwin,  3  Gtiff.  620).  As  to  copyholds,  see  Be  Adair 
(16  Eo,  124). 

Under  sect.  41  of  the  Conv.  Act,  1881  {anU,  p.  606),  land  vested  in  an 
infant  in  fee  or  for  a  leasehold  interest  at  a  rent  is  a  settled  estate  within 
this  act.  Land  was  held  a  settled  estate  under  this  section,  where  the  in- 
terest of  the  infant  was  determinable  on  death  under  twenty-one  {LiddeU 
V.  LiddeU,  31  W.  E.  238 ;  see  i?c  Sparrow,  1892,  I  Ch.  412). 

3.  The  expression  *'  the  court "  in  this  act  shall,  so  far  as 
relates  to  estates  in  England,  mean  the  High  Court  of  Justice, 
and  all  causes  and  matters  in  respect  of  such  estates  commenced 
or  continued  under  this  act  shall,  subject  to  the  provisions  of  the 
Judicature  Acts,  be  assigned  to  the  Chancery  Division  of  the 
High  Court  of  Justice  m  like  manner  as  if  such  causes  and 
matters  had  arisen  under  an  act  of  parliament  by  which,  prior 
to  the  passing  of  the  Judicature  Acts,  exclusive  jurisdiction  in 
respect  to  such  causes  and  matters  had  been  given  to  the  Court 
of  Chancery,  or  to  any  judges  or  judge  thereof  respectively. 

The  expression  ^^  the  comt "  in  this  act  shall,  so  far  as  relates 
to  estates  in  Ireland,  means  the  Court  of  Chancery  in  Ireland. 

4.  It  shall  be  lawful  for  the  court,  if  it  shall  deem  it  proper 
and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
entitled  under  the  settlement,  and  subject  to  the  provisions  and 
restrictions  in  this  act  contained,  to  authorize  leases  of  any 
settled  estates,  or  of  any  righto  or  privileges  over  or  affecting 
any  settled  estates,  for  any  purpose  whatsoever,  whether  in- 
volving waste  or  not,  provided  the  following  conditions  be 
observed  (d) : 

First.  Every  such  lease  shall  be  made  to  take  effect  in  posses- 
sion at  or  within  one  year  next  after  the  making  thereof , 
and  shall  be  for  a  term  of  years  not  exceeding  for  an  agri- 
cultural or  occupation  lease,  so  far  as  relates  to  estates  in 
England  twenty-one  years,  or  so  far  as  relates  to  estates  in 
Iremnd  thirty-five  years,  and  for  a  mining  lease  or  a  lease 
of  water  mills,  way  leaves,  water  leaves,  or  other  rights  or 
easements  forty  years,  and  for  a  repairing  lease  sixty  years, 
and  for  a  building  lease  ninety-nine  years:  Provided 
always,  that  any  such  lease  (except  an  agricultural  lease) 
may  be  for  such  term  of  years  as  the  court  shall  direct, 


Leases.  ^^ 

where  the  court  shall  be  satisfied  that  it  is  the  usual  custom  ^^jj^^^*" 
of  the  district  and  beneficial  to  the  inheritance  to  grant  — \ — LJ — 
such  a  lease  for  a  longer  term  than  the  term  hereinbefore 
specified  in  that  behalf  {e) : 

Secondly.  On  every  such  lease  shall  be  reserved  the  best  rent 
or  reservation  in  the  nature  of  rent,  either  uniform  or  not, 
that  can  be  reasonably  obtained,  to  be  made  payable  half- 
yearly  or  oftener  without  taking  any  fine  or  other  benefit 
in  the  nature  of  a  fine :  Provided  always,  that  in  the  case 
of  a  mining  leajse,  a  repairing  lease,  or  a  building  lease  a 
peppercorn  rent  or  any  smaller  rent  than  the  rent  to  be 
ultimately  made  payable  may,  if  the  Court  shall  think  fit 
so  to  direct,  be  made  payable  during  all  or  any  part  of  the 
first  five  years  of  the  term  of  the  lease  (/) : 

Thirdly.  Where  the  lease  is  of  any  earth,  coal,  stone,  or 
mineral,  a  certain  portion  of  the  whole  rent  or  payment 
reserved  shall  be  from  time  to  time  set  aside  and  invested 
as  hereinafter  mentioned,  namely,  when  and  so  long  as  the 
person  for  the  time  being  entitled  to  the  receipt  of  such 
rent  is  a  person  who  by  reason  of  his  estate  or  by  virtue  of 
any  deckuration  in  the  settlement  is  entitled  to  work  such 
earth,  coal,  stone,  or  mineral  for  his  own  benefit,  one  fourth 
part  of  such  rent,  and  otherwise  three  fourth  parts  thereof ; 
and  in  every  such  lease  sufficient  provision  shall  be  made  to 
ensure  such  application  of  the  aforesaid  portion  of  the  rent 
by  the  appointment  of  trustees  or  otherwise  as  the  court 
shall  deem  expedient  {g) : 

Fourthly.  No  such  lease  shall  authorize  the  felling  of  any 
trees  except  so  far  as  shall  be  necessary  for  the  purpose  of 
clearing  the  ground  for  any  buildings,  excavations,  or  other 
works  authorized  by  the  lease : 

Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee 
shaU  execute  a  counterpart  thereof,  and  every  such  lease 
shall  contain  a  condition  for  re-entry  on  non-payment  of 
the  rent  for  a  period  of  twenty-eight  days  after  it  becomes 
due,  or  for  some  less  period  to  be  specified  in  that  behalf. 

{d)  This  section  substantiaUy  re-enacts  19  &  20  Yict.  c.  120,  b.  2,  and  21 
&  22  Yict.  c.  77,  88.  2  and  4.  By  this  section,  however,  the  term  for  Irish 
agricultural  leases  is  extended  nom  twenty-one  to  thirty-five  years,  and 
leases  at  a  small  rent  for  the  first  five  years  are  allowed. 

This  section  does  not  give  a  general  power,  which  must  be  exercise- 
able  at  the  instance  of  some  one,  but  a  modified  power,  subject  to  the  re- 
strictions of  the  act  as  to  who  can  petition,  &c.  (Taylor  v.  Taylor y  1  Gh. 
D.  432).  It  requires  the  court  to  have  regai^  to  the  interests  of  all  parties 
[Vine  V.  BdUigh,  24 Ch.  D.  241). 

(e)  On  a  surrender  and  new  grant  under  sect.  7  {jpost,  p.  646),  an  un- 
expired underlease  does  not  prevent  the  new  lease  takmg '  *  effect  in  posses- 
sion" {Re  Ford,  8  Eq.  309).  A  lease  with  a  covenant  to  grant  a  new  lease 
at  the  end  of  the  term  will  not  be  sanctioned  {He  Farndl,  33  Ch.  D.  599).  A 
mining  lease  may  include  any  land  necessary  for  working  the  minerals 
(Be  Bevely,  11  W.  £.  744 ;  He  Wallace,  1869,  W.  N.  66).  Building  leases 
have  been  authorized  for  600  years  (i2e  Cross,  27  Beav.  692) ;  or  for  999 
years  {Be  Carr,  9  W.  B.  776). 

(/)  In  estimating  the  ''best  rent,"  the  valu^  of  a  surrendered  lease 
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40  ft  41  Vict   may  be  taken  into  account  {Re  Bawlins,  1  Eq.  286}.    Where  a  building 
c.  18,  ■.  4.     agreement  provided  that  part  of  the  land  was  to  oe  let  at  a  pepperoom 

rent,  the  court  considered  fiiat  this  act  could  not  safdy  be  resorted  to  for 

granting  the  leases  {Ciist  v.  Middletony  3  D.  P.  &  J.  33). 

{g)  On  the  separate  devolution  of  the  surfaoe  and  the  minerals,  the  rent 

set  aside  will  pass  with  the  surface  {Re  Scarth,  10  Oh.  D.  499). 
Leases  of  Leases  of  infemts*  land  may  be  granted  (1)  under  this  act  (see  sect.  41 

infanta*  land,   of  the  Conv.  Act,  1881,  ante,  p.  606) ;  or  (2)  under  S.  L.  Act,  1882,  ss.  59, 

60,  postf  p.  711 ;  or  (3)  under  1  Will.  4,  c.  65 ;  as  to  which,  see  Seton, 

742,  4th  ed. ;  Re  Letch  ford  (2  Oh.  D.  719);  Re  OHffiths  (29  Oh.  D.  248); 

E.  S.  0.  Ord.  55,  r.  2  (9). 
Foim  of  For  forms  of  orders  under  this  section,  see  Seton,  1485  ei  ieq,,  4th  ed. 

Older.  And  see  Re  Boyd  (I.  £.  8  Eq.  56),  for  form  of  order  sanctioning  mining 

lease  of  infant's  land. 
Oompare  with  the  provisions  of  sectionB  4 — 15  of  the  present  act,  the 

powers  of  a  tenant  for  life  under  sections  6—17  of  the  S.  L.  Act,  1882, 

poatf  p.  6S0  et  8eq» 

Leas^may  6.  Subject  and  in  addition  to  the  conditions  hereinbefore 
iroedaT  mentioned,  every  such  lease  shall  contain  such  covenants,  con- 

coTenants.       ditions,  and  stipulations  as  the  court  shall  deem  expedient  with 
reference  to  the  special  circumstances  of  the  demise  {h). 

{h)  The  court  wiU  not  under  this  section  sanction  a  covenant  in  a  lease 
to  grant  a  new  leaae  at  the  end  of  the  term  {Re  Famdly  33  Oh.  D.  599). 
See  the  S.  E.  Act  Orders,  No.  25  {jpo$i,  p.  668),  and  Seton,  1491,  1492, 
4th  ed. 

Parts  of  6.  The  power  to  authorize  leases  conferred  by  this  act  shall 

settled  estates  extend  to  authorize  leases  either  of  the  whole  or  any  parts  of 
lea^.  ^^^  settled  estates,  and  may  be  exercised  from  time  to  time. 

Leanes  may  ^'  -^^7  leases,  whether  granted  in  pursuance  of  this  act  or 
be  aurren-  otherwise,  may  be  surrendered  either  lor  the  purpose  of  obtain- 
^®^^5^^  ing  a  renewal  of  the  same  or  not,  and  the  power  to  authorize 
renew    .         leases  conferred  by  this  act  shall  extend  to  authorize  new  leases 

of  the  whole  or  any  part  of  the  hereditaments  comprised  in  any 

surrendered  lease  (t). 

(t)  This  section  is  a  substantial  re-enactment  of  the  provisions  of  19  &  20 

Vict.  c.  120,  s.  5,  and  21  &  22  Vict.  c.  77,  s.  5.    See  Re  Ford  (8  Eq.  309) ; 

Re  Rawlins  (1  Eq.  286). 

T,         .  For  forms  of  order,  see  Seton,  1492,  4th  ed. 

Power  to  *  ' 

authorize 

leasee  to  8.  The  power  to  authorize  leases  conferred  by  this  act  shall 

pr^minary  ©xteud  to  authorize  preliminary  contracts  to  grant  any  such 

contracts.  leases,  and  any  of  the  terms  of  such  contracts  may  be  varied  in 

Powers  of  the  leases. 

leasing  to  in-       9.  j^  the  powcrs  to  authorize  and  to  grant  leases  contained 

to\on£^of^"  in  this  act  shall  be  deemed  to  indude  respectively  powers  to 

settled  authorize  the  lords  of  settled  manors  and  powers  to  the  lords 

manors  to  of  Settled  manors  to  give  licences  to  their  copyhold  or  customary 

to^heiT"^*^  tenants  to  grant  leases  of  lands  held  by  them  of  such  manors 

copyhold  or  to  the  same  extent  and  for  the  same  purposes  as  leases  may  be 

t^*^  te*t^  authorized  or  granted  of  freehold  hereditaments  under  this  act. 
grant  leases.        ^®-  The  power  to  authorize  leases  conferred  by  this  act  may 

Mode  in  ^®  exercised  by  the  court  either  by  approving  of  particular  leases 

which  leases  or  by  ordering  that  powe^  of  leasing,  in  conformity  with  the 
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Eiovisions  of  this  act,  ahall  be  vested  in  trustees  in  manner  ^fg^^.^iJ** 
ereinafter  mentioned.  — — — — i- 

11.  When  application  is  made  to  the  court  either  to  approve  may  be 
of  a  particular  lease  or  to  vest  any  powers  of  learing  in  trustees,  a^t'^o'^ed. 
the  court  shall  require  the  applicant  to  produce  such  evidence  ^^^J^ 
as  it  shall  deem  sufficient  to  enable  it  to  ascertain  the  nature,  produced  on 
value,  and  circumstances  of   the  estate,   and  the  terms  and  an  applioa- 
conditions  on  which  leases  thereof  ought  to  be  autiiorized.  rize  1m««^*^' 

12.  When  a  particular  lease  or  contract  for  a  lease  has  been  ^^^^ 
approved  by  the  court,  the  court  shall  direct  what  person  or  per-  pro^*of  a 
sons  shall  execute  the  same  as  lessor ;  and  the  lease  or  contract  lease,  oomt 
executed  by  such  person  or  persons  shall  take  effect  in  all  respects  J^^j^^he^** 
as  if  he  or  they  was  or  were  at  the  time  of  the  execution  thereof  lessor, 
absolutely  entitled  to  the  whole  estate  or  interest  which  is  bound 

by  the  settlement,  and  had  immediately  afterwards  settled  the 
same  according  to  the  settlement,  and  so  as  to  operate  (if  neces- 
sary) by  way  of  revocation  and  appointment  of  tne  use  or  other- 
wise, as  the  court  shall  direct  {k). 

{k)  Under  this  section  the  oourt  has  directed  the  tenant  for  life  to  exe- 
cute the  lease  {Re  FameU,  33  Ch.  D.  599). 
For  form  of  order,  see  Seton,  1491,  4th  ed. 

13.  Where  the  court  shall  deem  it  expedient  that  any  general  Powers  of 
powers  of  leasing  any  settled  estates  conformably  to  this  act  {^^^^^ 
should  be  vested  in  trustees,  it  may  by  order  vest  any  such  trustees. 
power  accordingly  either  in  the  existing  trustees  of  the  settle- 
ment or  in  any  other  persons,  and  such  powers,  when  exercised 

by  such  trustees,  shall  take  effect  in  all  respects  as  if  the  power 
so  vested  in  them  had  been  originally  contained  in  the  settle- 
ment, and  so  as  to  operate  (if  necessary)  by  way  of  revocation 
and  appointment  of  the  use  or  otherwise,  as  the  court  shall 
direct ;  and  in  every  such  case  the  court,  if  it  shall  think  fit, 
may  impose  any  conditions  as  to  consents  or  otherwise  on  the 
exercise  of  such  power,  and  the  court  may  also  authorize  the 
insertion  of  provisions  for  the  appointment  of  new  trustees 
from  time  to  time  for  the  purpose  of  exercising  such  powers  of 
leasing  as  aforesaid  (/). 

(1)  This  section  is  a  re-enactment  in  similar  terms  of  19  &  20  Yict.  c.  120, 
s.  10,  the  dedsions  under  which  are  accordingly  applicable  to  the  present 
section. 

It  has  been  said  that  it  is  intended  that  the  persons  in  whom  the  court 
vests  leasingpowers  shall  be  the  persons  making  the  application  ( Vine  y. 
Raleigh f  24  Ch.  P.  241^.  General  powers  haye  been  yested  to  grant  the 
following  leases :  building  leases,  ror  600  years  {Re  Cross,  27  Beay.  592), 
6r  for  999  yeai^s  {Re  HoyU,  12  W.  B.  1124 ;  Re  EUioU,  1979,  W.  N.  135) ; 
mining  leases  {Ue  Doming,  14  W.  E.  125;  Folsan  y.  Bheard,  5  Ch.  Diy. 
19 ;  Re  Oreen,  10  Jur.  N.  S.  1098),  together  with  way-leayes  {Re  Wallace, 
1869,  W.-  N.  66) ;  leases  in  accordance  with  a  model  settled  m  chambers 
{Re  Hemingway,  7  W.  E.  279,  see  /fe  Chambers,  28  Beay.  653 ;  A,  G.  y. 
Christchurch,  3  Giff.  514 ;  Re  Jersey,  9  W.  E.  609).  A  general  power  was 
refused  where  some  of  the  remaindermen  opposed  {Re  HfUchin$<m,  14  W. 
E.473). 
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40  A;  41  l^t.  Where  a  power  of  leasing  in  the  settlement  was  subject  to  a  consent, 
e.  18,  s.  18.  the  court  refused  to  vest  a  power  under  this  section  except  subject  to  the 
same  consent  {Be  Hurle,  2  H.  &  M.  196).  (General  powers  vested  under 
this  section  in  two  sets  of  trustees  over  two  different  properties  will  not 
authori^^  a  joint  mining  lease  at  a  sinffle  undivided  rent  {FoUtm  v.  Sheardt 
6  Ch.  Div.  19).  Where  an  order  has  oeen  made  under  this  section,  pro- 
ceedings imder  it  must  be  staved  before  leases  can  be  granted  under  the 
8.  L.  Act,  1882  {Be  Pode^  50  L.  T.  585). 
For  form  of  order,  see  Seton,  1487,  1490,  4th  ed. 


Conditions 
that  leases 
be  settled  by 
the  oomt 
not  to  be  in- 
serted in 
orders  made 
under  this 
act. 


14.  Provided  always,  that  in  orders  under  ihis  act  for  vesting 
any  powers  of  leasing  in  any  trustees  or  other  persons,  no  con- 
ditions shall  be  inserted  requiring  that  the  leases  thereby  autho- 
rized should  be  submitted  to  or  be  settled  by  the  court  or  a 
judge  thereof  or  be  made  oonformable  with  a  model  lease 
deposited  in  the  judge's  chambers,  save  only  in  any  ease  in 
which  the  parties  applying  for  the  order  may  desire  to  have  any 
such  condition  inserted,  or  in  which  it  shall  appear  to  the  court 
that  there  is  some  special  reason  rendering  the  insertion  of  such 
a  condition  necessary  or  expedient  (m). 

(m)  For  a  case  where  the  lease  was  ordered  to  be  settled  in  chambers,  see 
Be  Famell  (33  Ch.  D.  599).  See  also  the  cases  quoted  xmder  sect.  13 
{ante). 


Gondiiions  15.  Provided  also,  that  in  all  cases  of  orders  (whether  imder 

^^^^"'"  this  act  or  under  the  corresponding  enactment  of  the  acts  hereby 
be  stradk^oat.  repealed)  in  which  any  such  condition  as  last  aforesaid  shall 
have  been  inserted,  it  eliall  be  lawful  for  any  party  interested  to 
apply  to  the  court  to  alter  and  amend  such  order  by  striking 
out  such  condition,  and  the  court  shall  have  full  power  to  alter 
the  same  accordingly,  and  the  order  so  altered  shall  have  the 
same  validity  as  if  it  had  originally  been  made  in  its  altered 
state ;  but  nothing  herein  contained  shall  make  it  obligatory  on 
the  court  to  act  imder  this  provision  in  any  case  in  wmoh  from 
the  evidence  which  was  beiore  it  when  the  order  sought  to  be 
altered  was  made,  or  from  any  other  evidence,  it  shall  appear  to 
the  court  that  there  is  any  special  reason  why  in  the  case  ia 
question  such  a  condition  is  necessary  or  expedient  (n). 

(n)  This  section  corresponds  to  27  &  28  Yict.  c.  45,  s.  2  (See  Be  Hoyle,  12 
W.  E.  1124;  Be  Doming,  14  W.  E.  125;  Be  Buaeell,  22  W.  B.  399;  Bt 
Biley,  30  W.  E.  78). 

For  form  of  order,  see  Seton,  1492,  4th  ed. 


Court  may 
anthorize 
sales  of 
settled 
estates  and 
of  timber. 


16.  It  shall  be  lawful  for  the  court,  if  it  shall  deem  it  proper 
and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
entitled  under  the  settlement,  and  subject  to  the  provijsions  and 
restrictions  in  this  act  contained,  from  time  to  time  to  authorize 
a  sale  of  the  whole  or  any  parts  of  any  settled  estates  or  of  any 
timber  (not  being  ornamental  timber)  growing  on  any  settled 
estates,  and  every  such  sale  shall  be  conducted  and  confirmed 
in  the  same  manner  as  by  the  rules  and  practice  of  the  court  for 
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the  time  being  is  or  shall  be  required  in  the  sale  of  lands  sold  ^  J^  41  ▼!•*• 
under  a  decree  of  the  court  (o).  _J '  * 

(o)  This  section  is  a  substantial  re-enactment  of  19  &  20  Yict.  c.  120, 
8.  11,  the  decisions  under  which  appear  to  be  applicable. 

The  existence  of  a  i>ower  of  sale  in  the  settlement  will  jiot  preyent  an 
order  authorizing  a  sale  under  this  section  (Sect.  38,  post,  p.  608 ;  Re 
Thompson,  Johns.  418) ;  but  in  such  case  a  sale  will  omy  be  authorized 
subject  to  any  consents  limiting  the  power  {Re  Hurle,  2  H.  &  M.  196).  A 
sale  has  been  authorized  under  this  section  notwithstanding  the  opposition 
of  a  oontinc;ent  remainderman  [Re  Spurway,  10  Ch.  D.  2^ ;  see  further  as  to 
consents  of  persons  interested,  sects.  24 — 29,  poet,  p.  652,  and  notes).  The 
court  refused  to  authorize  a  sale  to  the  tenant  for  life  without  inquiry 

iRe  Hilton,  1866,  W.  N.  107),  or  to  give  trustees  a  general  power  of  sale 
Re  Peacock,  15  W.  E.  100 ;  see  ^  EllioU,  1879,  W.  N.  135) ;  but  where  the 
settlement  gave  a  general  power  after  the  death  of  a  tenant  for  life,  a 
general  power  was  given  by  the  court  durine  his  life  {Re  Andrews,  38 
L.  T.  877 ;  26  W.  B.  811).  A  sale  may  be  ordered  with  an  indefeasible 
title  (25  &  26  Yict.  c.  53,  s.  49).  The  minerals  under  the  land  may  be 
excepted  from  a  sale  (Sect.  19,  2>08t),  or  the  minerals  may  be  sold  apart 
from  the  surface  {Re  Mallin,  9  W.  E.  588  ;  Re  Gray,  1875,  W.  N.  106 ;  Re 
Law,  7  Jur.  N.  S.  511).  And  in  the  latter  case  way  leaves  may  be  granted, 
and  a  rent  reserved  in  respect  of  surface  damage  {Re  Milward,  6  Eq.  248). 
Where  part  of  the  property  sold  was  copyhold,  it  was  ordered  to  be  en- 
franchised, and  the  whole  sold  as  freehold  {Re  Adair,  16  Eq.  124).  Pro- 
perty not  subject  to  settlement  should  not  be  included  in  an  order  under 
this  section  {Re  Thompson,  Johns.  418);  but  may  be  if  the  owner  consents 
{Orey  v.  Jenkins,  26  loeav.  356 ;  see  Re  Spurway,  10  Ch.  D.  230 ;  Re  Good- 
win, 3  QiS.  620).  As  to  the  effect  of  an  order  for  sale  dealing  with  such 
property,  see  note  to  sect.  40  {post,  p.  658);  Re  Shepheard  (8  Eq.  571). 
The  consideration  for  a  sale  of  leaseholds  under  this  section  maybe  a  rent- 
charge  during  the  remainder  of  the  term  sold  {Re  Grove,  1888,  W.  N.  47). 
And  under  sect.  18  {post),  the  consideration  for  a  building  sale  may  be  a 
fee  farm  rent  (See  Re  Carr,  9  W.  E.  776).  In  Re  Evre  (4  K.  &  J.  268),  it 
was  said  that  the  convevance  must  be  settled  by  the  judge  whether  the 
parties  differed  or  not ;  out  in  a  later  case  this  was  only  required  when  the 
parties  differed  {Re  Sheffield,  1876,  W.  N.  152).  As  to  a  sale  out  of  court, 
see  E.  S.  G.  Ord.  51,  r.  la;  the  note  to  sect.  9  of  the  Partition  Act, 
1868  {post,  p.  744) ;  and  the  note  ante,  p.  598.  It  seems  that  an  order 
under  this  section  will  prevent  a  sale  under  the  S.  L.  Act,  1882,  until  the 
proceedings  are  stayed  {Re  Barrs-Haden,  49  L.  T.  645;  32  W.  E.  194; 
see  Re  Pocle,  50  L.  T.  585). 

For  forms  of  orders,  see  Seton,  1496 — 1501,  4th  ed.  The  order  for  sale 
may  be  varied  by  inserting  the  name  of  a  new  trustee  {Scott  v.  Heisch,  1875, 
W.N.  211). 

Compare  with  the  provisions  of  sects.  16 — ^22  of  the  present  act,  the 
powers  of  a  tenant  for  life  under  sects.  3,  4,  16  and  17  of  the  S.  L.  Act, 
1882,  post,  p.  677  et  seq. 

l^Sect.  17  is  now  repealed  by  sect.  64  of  the  8.  L.  Act,  1882,  but 
somewhat  similar  provisions  are  contained  in  sect.  36  0/  the  8.  L. 
Act,  19t9>2y  post,  p.  697,  where  see  note.'] 

18.  When  any  laud  is  sold  for  building  purposes  it  shall  be  Consideration 
lawful  for  the  oourt,  if  it  shall  see  fit,  to  allow  the  whole  or  any  ^^  Jf^-i?*^^ 
part  of  the  consideration  to  be  a  rent  issuing  out  of  such  land,  ^'  be  a  fee- 
whioh  may  be  seoured  and  settled  in  suoh  manner  as  the  oourt  faim  rent. 
shall  approve  (j>), 

(p)  A  grant  at  a  fee-farm  rent  was  authorized  {Re  Carr,  9  W.  B.  776), 
but  a  generalpower  to  trustees  to  make  such  grants  was  refused  {Re 
EUiott,  1879,  W.  N.  135). 
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^  18*^  ^1?*       ^*'  ^^  ^^^  ^^  ^^  ImmSl^  any  earth,  coal,  stone,  or  mineral 

'     *  '     '    may  be  excepted,  and  any  rights  or  privileges  may  be  leserved, 

MineralB,  &c.  and  the  purchaser  may  be  required  to  enter  into  any  oovenants 

™*L5®x!^     or  submit  to  any  restrictions  which  the  court  may  deem  ad- 

oeptea  irom         •     v  i     /  \  •' 

ifeg.  visable(i7). 

{q)  For  form  of  order  excepting  minerals,  see  Seton,  1498, 4th  ed.  And 
see  me  special  covenant  into  which  a  purchaser  was  required  to  enter  {fit 
Mallin,  9  W.  E.  688). 

Court  may  20.  It  shall  be  lawful  for  the  court,  if  it  shall  deem  it  proper 

dodi(^n  of    *"^^  consistent  with  a  due  regard  for  the  interests  of  all  parties 

any  part  of      entitled  under  the  settlement,  and  subject  to  the  provisions  and 

settled  estates  restrictions  in  this  act  contained,  from  time  to  time  to  direct 

j^^^jj'^'       that  any  part  of  any  settled  estates  be  laid  out  for  streets,  roads, 

other  works,    paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or 

watercourses,  either  to  be  dedicated  to  the  public  or  not ;  and  the 

court  may  direct  that  the  parts  so  laid  out  shall  remain  vested  in 

the  trustees  of  the  settlement,  or  be  conveyed  to  or  vested  in  any 

other  trustees  upon  such    trusts  for  securing  the  continued 

appropriation  thereof  to  the  purposes  aforesaid  in  all  respects, 

and  with  such  provisions  for  the  appointment  of  new  trustees 

when  required,  as  by  the  court  shall  be  deemed  advisable  (r). 

(r)  This  section  is  a  substantial  re-enactment  of  19  &  20  Yict.  c.  120, 
s.  14,  the  decisions  under  which  appear  to  be  applicable. 

The  object  of  this  and  the  following  section  is  the  development  of  land 
as  a  building  estate,  and  the  court  cannot  sanction  drainage  for  agricul- 
tural purposes  (^e  PoyndeVy  Dickson -Foynder  v.  Cook^  46  L.  T.  403).  The 
court  will  not  direct  roads  to  be  made  except  where  they  are  beneficial  to 
the  property  in  its  actual  state,  or  will  be  in  a  state  immediately  contem- 
plated {Be  Hurley  2  H.  &  M.  196).  The  oourt  has  authorized  leases  on 
the  terms  of  the  lessees  making  roads  {Be  Chamberdy  28  fieav.  653).  The 
court  will  not  require  plans  to  be  laid  before  it  in  every  case  {lU  Ear- 
ffreaves,  15  W.  R.  54). 

For  forms  of  orders,  see  Seton,  1506 — 1508,  4th  ed. 

As  to  laying  21.  Where  any  part  of  any  settled  estates  is  directed  to  be 
out  and  j^^j^  q^|.  £qj.  g^^j^  purposes  as  aforesaid,  the  court  may  direct  that 

makinir  and  i       j        i    *        i  u  •*  ii_ 

executing  and  ^T^J  ^nch  streets,  roads,  paths,  squares,  gardens,  or  other  open 
maintaining  spaces,  sewers,  drains,  or  watercourses,  including  all  necessary  or 
"nd^other*^*  proper  fences,  pavings,  connexions,  and  other  works  incidental 
works,  and  thereto  respectively,  be  made  and  executed,  and  that  all  or  any 
expenses  part  of  the  expenses  in  relation  to  such  laying  out  and  making 
thereof.  ^^^  execution  be  raised  and  paid  by  means  of  a  sale  or  mortgage 

of  or  charge  upon  all  or  any  part  of  the  settled  estates,  or  be 
raised  and  paid  out  of  the  rents  and  profits  of  the  settled  estates 
or  any  part  thereof,  or  out  of  any  moneys  or  investments  repre- 
senting moneys  liable  to  be  laid  out  in  the  purchase  of  herecuta- 
ments  to  be  settled  in  the  same  manner  as  the  settled  estates,  or 
out  of  the  income  of  such  moneys  or  investments,  or  out  of  any 
accumulations  of  rents,  profits,  or  income ;  and  the  oourt  may 
also  give  such  directions  as  it  may  deem  advisable  for  any  repair 
or  maintenance  of  any  such  streets,  roads,  paths,  squares,  gardens, 
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^r  other  open  spaoes,  sewers,  drains,  or  wateroourses,  or  other  ^  ig*^,^^?*' 
works,  out  of  any  such  rents,  profits,  income,  or  aooumulations  — ! — — — L 
during  such  period  or  periods  of  time  as  to  the  court  shall  seem 
advisable. 

22.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore  How  sales 
mentioned  the  court  may  direct  what  person  or  persons  shall  ^^^^^^ 
execute  the  deed  of  conveyance ;  and  the  deed  executed  by  such  ^j^  effected 
person  or  persons  shall  take  effect  as  if  the  settlement  had  con-  under  the 
tained  a  power  enabling  such  person  or  persons  to  effect  such  ^®^J^^* 
sale  or  dedication,  and  so  as  to  operate  (if  necessary)  by  way  of 
revocation  and  appointment  of  the  use  or  otherwise,  as  the  court 
shall  direct  (s). 

{«)  The  wording  of  this  section  corresponds  with  19  &  20  Vict.  c.  120, 
8. 15,  the  decisions  under  which  appear  to  be  applicable. 

Where  land  was  sold  and  a  person  appointed  to  convey,  the  legal  estate, 
which  was  outstanding  in  mortgagees  who  were  bound  by  the  order,  passed 
by  the  conveyance  {Eyre  v.  Saunders,  28  L.  J.  Ch.  439).  Where  the  land 
was  vested  in  eleven  persons,  the  court  refused  to  order  one  to  convey  for 
all  (Re  Hole,  1868,  W.  N.  70).  Where  one  of  two  trustees  directed  to 
convey  died  before  completion,  a  new  trustee  was  appointed  and  the  order 
varied  {Scott  v.  Heischy  33  L.  T.  498).  The  effect  of  a  conveyance  under 
this  section  being  the  same  as  a  revocation  of  the  uses  of  the  settlement, 
the  land  is  freed  from  succession  duty  {Re  Warner y  17  Ch.  D.  711). 

For  form  of  order,  see  Seton,  1497,  1498,  1506,  4th  ed. 

23.  Any  person  entitled  to  the  possession  or  to  the  reoeipts  of  Application 
the  rents  and  profits  of  any  settled  estates  for  a  term  of  years  ^J  petition 
determinable  on  his  death,  or  for  an  estate  for  life  or  any  greater  powra^oon- 
estate,  and  also  any  person  entitled  to  the  possession  or  to  the  ferred  by 
receipt   of  the  rents  and  profits  of  any  settled  estates  as  the  ttusfto*- 
assignee  of  any  person  who  but  for  such  assignment  would  be 
entitled  to  such  estates  for  a  term  of  years  determinable  with 
any  life,  or  for  an  estate  for  any  life  or  any  greater  estate,  may 
apply  to  the  court  by  petition  in  a  summary  way  to  exercise  the 
powers  conferred  by  this  act  {t). 

(<)  This  section  corresponds  with  19  &  20  Vict.  c.  120,  s.  16,  with  the 
addition,  however,  of  tne  words  relating  to  an  assignee.  The  decisions 
tinder  the  latter  section  appear  to  be  applicable. 

The  following  have  been  held  proper  persons  to  petition.  A  widow  and 
her  children,  where  she  was  entitled  during  widowhood  with  remainder  to 
her  children  ( Williams  v.  Williams^  9  W.  R.  888) ;  trustees  where  there  was 
no  equitable  tenant  for  life  ( Vine  v.  Raleigh,  24  Ch.  D.  238 ;  see  Re  Smith, 
1878,  W.  N.  196),  but  not  in  such  a  case  a  receiver  (24  Ch.  D.  243). 
Jessel,  M.B.,  considered  that  the  words  of  the  section  did  not  apply  to  a 
tenant  for  life  whose  life  estate  was  subject  to  a  power  of  management  in 
others  ( Taylor  v.  Taylor,  1  Ch.  D.  432 ;  20  Eq.  302 ;  but  see  3  Ch.  Div. 
147).  Orders  have  been  made  on  the  petition  of  a  tenant  for  life  and  the 
trustees  of  prior  terms  {Ex  p,  Puxley,  I.  R.  2  Eq.  237 ;  Re  Harris,  42  L.  T. 
683;  and  see  Re  Smith,  1878,  W.  N.  196;  Re  Williams,  20  W.  R.  967}. 
Where  one  share  was  settled  after  the  petition  had  been  presented, 
the  trustees  of  the  settled  share  were  joined  as  co-petitioners  {Re  Wilkin^ 
^n,  21 W.  R.  637).  It  was  said  by  Jessel,  M.R.,  that  no  person  other  than 
those  described  can  petition  {Taylor  v.  Taylor,  1  Ch.  D.  431 ;  but  see  Re 
Harris,  eup,)    It  seems  that  a  petition  is  necessary  although  an  action  is 
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40  4  41  ^et.  pending  [Harvev  v.  Clark,  25  Beav.  7).  The  assignee  of  a  tenant  for  life 
c.  18,  ■.  88.  can  petition  under  this  act  for  a  sale  [Re  Ebsworth  and  Tidy,  42  Ch.  Diy. 
23).  He  oould  not  sell  under  the  S.  L.  Act,  1882 ;  see  s.  50.  post,  p.  705 J. 
As  to  the  title,  &c.,  of  the  petition,  see  S.  E.  Act  Orders  {poet,  p.  665;; 
He  BuTvley  (23  W.  E.  546).  See  the  rules  adopted  b^  the  Pnu^ce  Maatera 
stated  in  the  Annual  Practice.  See  also  as  to  petitions,  E.  S.  C.  Ord.  52, 
rr.  16,  17. 

With  whose  24.  Subject  to  the  ezoeptions  hereinafter  oontainedy  eyery 
oonaent  saoh  application  to  the  court  must  be  made  with  the  conourrence  or 
StJI^.     cSisent  of  the  following  parties ;  namely, 

Where  there  is  a  tenant-in-tail  under  the  settlement  in  exist- 
ence and  of  full  age,  then  the  parties  to  concur  or  consent 
shall  be  such  tenant-in-tail,  or  if  there  is  more  than  one 
such  tenant-in-tail,  then  the  first  of  such  tenants-in-tail  and 
all  persons  in  existence  having  any  beneficial  estate  or 
interest  under  or  by  virtue  of  the  settlement  prior  to  the 
estate  of  such  tenant-in-tail,  and  all  trustees  having  any 
estate  or  interest  on  behalf  of  any  unborn  child  prior  to  the 
estate  of  such  tenant-in-tail : 
And  in  every  other  case  the  parties  to  concur  or  consent  shall 
be  all  the  persons  in  existence  having  any  beneficial  estate 
or  interest  under  or  by  virtue  of  the  settlement,  and  also  all 
trustees  having  any  estate  or  interest  on  behalf  of  any  un- 
born child  (m). 

(u)  The  reference  to  exceptions  (''  the  exceptions  hereinafter  contained  ") 
in  the  present  section  is  wider  than  the  similar  reference  in  19  &  20  Yict. 
c.  120,  s.  17 ;  but  except  in  this  respect  the  wording  of  the  two  sections  is 
identical.  The  following  cases  were  decided  on  the  older  section.  It  did 
not  apply  to  petitions  dealing  with  purchase-money  (Re  Cleveland,  1  Dr.  & 
Sm.  481 ;  Re  Sexton  Barnes,  10  W.  E.  416).  The  concurrence  was  held 
necessary,  of  remaindermen  {Re  Merry,  15  W.  E.  307) ;  of  persons  inte- 
rested in  a  term  for  raising  portions  (Re  Boughion,  12  W.  E.  34),  or  in  the 
proceeds  of  a  trust  for  sale  after  the  death  of  the  tenant  for  life  {Re  Ives, 
Bailey  y.  Holmes,  3  Ch.  D.  690),  or  interested  contingently  under  a  sub- 
settlement  {Re  Bendy,  4  Ch.  D.  879).  Trustees  could  only  concur  on  behalf 
of  unborn  persons  {Orey  v.  Jenkins,  26  Beav.  351 ;  Eyre  v.  Saunders,  4  Jur. 
N.  S.  830),  not  living  cestuis  que  trusts  {Re  Boughton;  Re  Ives;  Re  Dendy, 
sup,) 

Court  may  25.  Provided  always,  that  where  an  infant  is  tenant-in-tail 

dispense  with  under  the  settlement,  it  shall  be  lawful  for  the  court,  if  it  shall 
^^^S  think  fit,  to  dispense  with  the  concurrence  or  consent  of  the 
certain  person,  if  only  one,  or  all  or  any  of  the  persons,  if  more  than 

estates.  one,  entitled,  whether  beneficially  or  otherwise,  to  any  estate  or 

intcurest  subsequent  to  the  estate  tail  of  such  infant  {v). 

(v)  See  Camden  v.  Murray  (27  S.  J.  652). 

Notice  to  be  26.  Provided  always,  that  where  on  an  application  under  this 
given  to  per-  act  the  concurrence  or  consent  of  any  such  person  as  aforesaid 
B^  who  do    gj^jjj  jjQ^  ^^^Q  ^ggjj  obtained,  notice  shall  be  given  to  such  person 

to  or  oonoiur  in  such  manner  as  the  court  to  which  the  application  shall  be 
in  the  appli-    made  shall  direct,  requiring  him  to  notify  within  a  time  to  be 

cation. 
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specified  in  suoh  notioe  whether  he  assents  to  or  dissents  from  ^  i%^^^' 
saoh  applioation,  or  submits  his  rights  or  interests  so  far  as  they  .J — !_! — L 
may  be  affected  by  such  application  to  be  dealt  with  by  the 
coiurt,  and  every  such  notioe  shall  specify  to  whom  and  in  what 
manner  such,  notification  is  to  be  delivered  or  left.  In  case  no 
notification  shall  be  delivered  or  left  in  accordance  with  the 
notioe  and  within  the  time  thereby  limited,  the  person  to  or  for 
whom  suoh  notice  shall  have  been  given  or  left  shall  be  deemed 
to  haTB  submitted  his  rights  and  interests  to  be  dealt  with  by 
the  oourt  (w), 

{w)  This  section  corresponds  in  substance  with  37  &  38  Yict.  c.  33,  s.  2. 
As  to  the  mode  of  giving  notices  required  by  this  section,  see  S.  E.  Act, 
Ords.  Nos.  4 — 9,  11, 12,  and  22,  poti^  p.  665,  et  eeq.  The  court  has  ordered 
notice  to  be  siyen  to  a  person  of  unsound  mind  {Re  Crabtree,  10  Ch.  201) ; 
to  a  married  woman  resident  out  of  the  jurisdiction  {Be  Rylavy  24  W.  E. 
949) ;  to  an  infirm  person  {Re  Slark,  1875,  W.  N.  224) ;  to  persons  who 
might  be  included  in  a  class  aeterminable  at  a  future  date  {Re  Chamberlain, 
23  W.  H.  852);  and  to  infants  oonting|entiy  entitied  (Re  Bendy ,  4  Ch.  D. 
879) .  Notification  in  writing  of  submission  to  the  court  oy  a  married  woman 
is  sufficient  without  separate  examination  {Re  Stanley y  1889,  W.  N.  164). 

Notioe  as  well  as  consent  may  now  be  dispensed  with  under  sect.  27  of 
the  present  act.  It  has  been  dispensed  with  m  the  case  of  a  child  en  venire 
aa  mere  {Re  Rayner,  1891,  W.  N.  152),  and  annuitants  whose  security  was 
increased  {Re  Harris y  42  L.  T.  583),  and  was  not  required  to  persons  sub- 
sequent to  an  infant  tenant  in  tail  (/2>.)  Before  the  present  act  it  was 
dispensed  with  in  the  case  of  infants  contingently  entitied  {Re  Chamberlain^ 
23  W.  R.  852);  persons  of  unsound  mind  remotely  interested  {Re  Franklin, 
7  W.  B.  45 ;  Re  Turbutt,  2  N.  E.  158).  Leave  to  effect  service  out  of  the 
jurisdiction  of  proceedings  imder  the  act  was  refused  in  Re  Mewbum  (22 
W .  B.  752),  but  granted  in  Re  Rylar  (24  W.  E.  949).  See  S.  E.  Act, 
Ord.  No.  4,  post,  n.  665 ;  Re  Busfield  (32  Ch.  Div.  132). 
For  form  of  order,  see  Seton,  1474,  1475,  4th  ed. 

27.  Provided  also,  that  where  on  an  application  under  this  Court  may 
act  the  concurrence  or  consent  of  any  such  person  as  aforesaid  ^^^"^t; 
shall  not  have  heen  obtained,  and  in  case  such  person  cannot  be  nnder  certain 
found,  or  in  case  it  shall  he  uncertain  whether  he  he  living  or  circum- 
dead,  or  in  case  it  shall  appear  to  the  oourt  that  such  notice  as  b*^<^- 
aforesaid  cannot  be  given  to  such  person  without  expense  dis- 
proportionate to  the  value  of  the  subject-matter  of  the  applica- 
tion, then  and  in  any  such  case  the  court,  if  it  shall  think  fit, 
either  on  the  ground  of  the  rights  or  interests  of  such  person 
being  small  or  remote,  or  being  similar  to  the  rights  or  interests 
of  any  other  person  or  persons,  or  on  any  other  ground,  may  by 
order  dispense  with  notice  to  such  person,  and  such  person  shall 
thereupon  be  deemed  to  have  submitted  his  rights  and  interests 
to  be  dealt  with  by  the  court  {x), 

{x)  See  note  to  sect.  26  {ante), 

28.  An  order  may  be  made  upon  any  application  notwith-  Court  maj 
standing  that  the  concurrence  or  consent  of  any  such  person  as  dispenBe 
aforesaid  shall  not  have  been  obtained  or  shall  have  been  refused,  Ja^i^re^*^*' 
but  the  court  in  considering  the  application  shall  have  regard  to  gard  to  the 
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40  ft  41  Ykt  the  number  of  persons  who  oononr  in  or  consent  to  the  applioa- 
c.  18, 1.  S8.    \^Qj^  gnd  ^Ijq  dissent  therefrom,  or  who  sahmit  or  are  to  be 
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deemed  to  submit  their  rights  or  interests  to  be  dealt  with  hy 
the  court,  and  to  the  estates  or  interests  which  such  persons 
respectively  have  or  claim  to  haye  in  the  estate  as  to  which  such 
application  is  made ;  and  eyerj  order  of  the  court  made  upon 
such  application  shall  have  the  same  effect  as  if  all  such  persons 
had  been  consenting  parties  thereto  (y). 

* 

{y)  This  section  corresponds  with  37  ft  38  Yict.  c.  33,  s.  3. 

The  court  will  not  dispense  with  the  consent  of  persons  equal  in  number 
and  nearly  equal  in  interest  to  the  applicants  {Taylor  y.  Taylor^  1  Ch.  D. 
433 ;  3  Ch.  Diy.  145).  The  consents  of  the  following  persons  haye  been 
dispensed  with :  a  remainderman  whose  estate  was  contingent  on  the  deatii 
of  lour  children  without  issue  {Re  Spurway,  10  Ch.  D.  230 ;  see  Re  ffooke, 
1875,  W.  N.  29) ;  a  married  woman  haying  a  small  share  (Re  Cyndee,  37 
L.  T.  271 ;  Re  Thorj^,  1876,  W.  N.  251 ;  see  Re  Rylar,  24  W.  E.  949);  a 
married  woman  haying  a  contingent  interest  represented  by  trustees  [Re 
Kiimoreyy  26  W.  B.  54) ;  an  infant  remainderman  bom  since  the  presen- 
tation of  the  j)etition  {Re  Lewis^  24  W.  B.  103) ;  a  person  too  infirm  to 
concur  in  wnivasiRe  Stark,  1875,  W.  N.  224) ;  and  also  (in  cases  decided 
before  37  &  38  Vict.  c.  33)  jpersons  only  remotely  interested  {Re  Choi- 
mondely^  1866,  W.  N.  388) ;  ronants  for  life  in  remainder  {Re  ntUchiiuon, 
14  W.  K.  473) ;  and  persons  who  could  not  be  presently  ascertained  {Beioley 
y.  Carter,  4  Ch.  230;  Re  Stnttt,  16  Ea.  629). 

For  form  of  order,  see  Seton,  4th  ea.  1475,  1486. 

29.  Provided  nevertheless,  that  it  shall  be  lawful  for  the 
court,  if  it  shall  think  fit,  to  give  effect  to  any  petition  subject 
to  aud  60  as  not  to  affect  the  rights,  estate,  or  interest  of  any 

Eerson  whose  concurrence  or  consent  has  been  refused,  or  who 
as  not  submitted  or  is  not  deemed  to  have  submitted  his 
rights  or  interests  to  be  dealt  with  by  the  court,  or  whose  rights, 
estate,  or  interest  ought  in  the  opinion  of  the  court  to  be 
excepted  (a). 

(z)  This  section  corresponds  to  19  &  20  Yict.  c.  120,  s.  18,  but  is  consider- 
ably wider.  Under  that  section  the  rights  of  legatees  baying  charges  on 
the  estate  haye  been  left  imaffected  {Re  Legge,  6  W.  B.  20 ;  Re  Parry ^  34 
Beay.  462). 

For  form  of  order,  see  Seton,  1488,  1489,  1499,  4th  ed.. 

30.  Notice  of  any  application  to  the  court  under  this  act  shall 
be  served  on  all  trustees  who  are  seised  or  possessed  of  any  estate 
in  trust  for  any  person  whose  consent  or  concurrence  to  or  in  the 
application  is  hereby  required,  and  on  any  other  parties  who  in 
the  opinion  of  the  court  ought  to  be  so  served,  unless  the  court 
shall  think  fit  to  dispense  with  such  notice  {a). 

(a)  The  wording  of  this  section  corresponds  with  19  &  20  Vict.  c.  120, 
s.  19.     See  as  to  Dotice,  the  note  to  sect.  26  (an^«,  p.  653). 

As  to  notices  under  this  section,  see  S.  £.  Act  Orders,  Nos.  16,  18,  22 
{post,  p.  667,  668).    For  form  of  order,  see  Seton,  1487,  4th  ed. 

31.  Notice  of  any  application  to  the  court  under  this  act 
shall,  if  the  court  shall  so  direct,  but. not  otherwise,  be  inserted 
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in  su<i  newspapers  as  the  oorat  shall  direct,  and  any  person  or  *0  ^^^  ^J*- 

body  corporate,  whether  int«refited  in  the  estate  or  not,  may  _^ * '' 

apply  to  the  court  by  motion  for  leave  to  be  heard  in  opposition  in  newspapers 
to  or  in  support  of  any  application  which  may  be  made  to  the  ^^^ 
oourt  under  this  act;   and  the  court  is  hereby  authorized  to 
permit  such  person  or  corporation  to  appear  and  be  heard  in 
opposition  to  or  support  of  any  such  application,  on  such  terms 
as  to  costs  or  otherwise,  and  in  such  manner,  as  it  shall  think  (b). 

(h)  The  wording  of  this  section  corresponds  with  19  &  20  Vict.  c.  120,  s.  20, 
the  following  words,  however,  bein^  added :  **  if  the  conrt  shall  so  direct, 
but  not  otherwise."  It  has  been  said  that  the  court  will  only  so  direct  in 
exceptional  cases  {Re  ChilcoU,  1877,  W.  N.  259;  see  S.  E.  Act  Orders 
Nos.  la— 21,  p(w«,  p.  667,  Form  13,  jporf,  p.  674 ;  Seton,  1476, 1486,  4th  ed.J 

The  following  cases  were  decided  under  the  former  act.  Substantial 
agreement  between  the  petition  and  the  advertisements  is  sufficient  {Re 
WhiUley*%  Eq.  574  ;  Be  Bicknell,  14  Ea.  467 ;  Be  Snell,  19  W.  R.  1000) ; 
especially  where  all  parties  are  before  the  court  {Be  Hemsletfy  16  Eq.  315). 
'Wnere  the  petition  is  amended,  the  court  did  not  necessarily  direct 
fresh  advertisements  to  be  issued  unless  the  amendment  involved  new 
facts  and  new  parties  ( Be  Bunburt/y  13  W.  R.  370 ;  Ex  parte  Puxley,  I.  R. 
2  Eq.  237).  As  to  dispensing  with  the  repetition  of  advertisements,  see 
further  Be  HorUm  (34  Beav.  386) ;  Be  Corbet  (1866.  W.  N.  318);  Be 
WtUcinson  (9  Eq.  71);  Be  Marshall  (15  Eq.  66);  Be  WilkinBan  (21  W.  R. 
637);  Be  Kentish  Town  Estate  (1  J.  &  H.  230);  Wheeler  v.  Tootel  (16  W.  R. 
273). 

32.  The  court  shall  not  be  at  liberty  to  grant  any  application  No  applica- 
imder  this  act  in  any  case  where  the  applicant,  or  any  party  ^  ™i^^ 
entitled,  has  previously  applied  to  either  House  of  Parliament  be  gnrnted 
for  a  private  act  to  effect  the  same  or  a  similar  object^  and  such  where  a 
application  has  been  rejected  on  its  merits,  or  reported  against  *^^*?r 
by  the  judges  to  whom  the  biU  may  have  been  referred  (c).  Laa  rejected 

(c)  See  S.  E.  Act  Orders,  No.  17  {post,  p.  667).    A  rejection  by  either  ^7  P«ha- 
Honse  wiU  be  presnmed  to  have  been  on  the  merits  if  the  contrary  is  not  ™®^*' 
shown  {Be  Wilson,  1  L.  T.  25). 

33.  The  court  shall  direct  that  some  sufficient  notice  of  any  Notice  of 
exercise  of  any  of  the  powers  conferred  on  it  by  this  act  shall  be  *^®  exercise 
placed  on  the  settlement  or  on  any  copies  thereof,  or  otherwise  ^^v^as^ 
recorded  in  any  way  it  may  think  proper,  in  all  cases  where  it  directed  by- 
shall  appear  to  the  court  to  be  practicable  and  expedient  for  *^®  ^^^^ 
preventing  fraud  or  mistake  (d). 

{d)  See  S.  E.  Act  Orders,  No.  23  {post,  p.  668) ;  Be  Cross  (27  B.  292) : 
Be  Burnley  (1868,  W.  N.  148). 
For  form  of  order,  see  Seton,  1488,  4th  ed. 

34.  All  money  to  be  received  on  any  sale  effected  under  the  Payment  and 
authority  of  this  act,  or  to  be  set  aside  out  of  the  rent  or  pay-  ^^phcation 
ments  reserved  on  any  lease  of  earth,  coal,  stone,  or  minerals  as  Mi^e^S^m 
aforesaid,  may,  if  the  court  shall  think  fit,  be  paid  to  any  sales  otS"* 
trustees  of  whom  it  shall  approve,  or  otherwise  the  same,  so  far  ^^^  <"**  <>* 
as  relates  to  estates  in  England,  shall  be  paid  into  court  ex  parte  ^i^ta'on 
the  applicant  in  the  matter  of  this  act,  and  so  far  as  relates  to  minmg 
estates  in  Ireland,  shall  be  paid  into  the  Bank  of  Ireland  to  the  ^e&fl^* 
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aooonnt  of  the  Aooountant-Geneial  ex  parte  the  applioant  in  the 
matter  of  this  act ;  and  suoh  money  shall  be  applied  as  the 
oonrt  shall  from  time  to  time  direct  to  some  one  or  more  of  the 
following  purposes,  namely, — 

So  far  as  relates  to  estates  in  England  the  purchase  or  re- 
demption of  the  land  tax,  and  so  far  as  relates  to  estates  in 
Ireland  the  purchase  or  redemption  of  rentcharge  in  Ueu  of 
tithes,  crown  rent,  or  quit  rent  {e)\ 
The  discharge  or  redemption  of  an^  incumbrance  affecting 
the  hereditaments  in  respect  of  which  such  money  was  paid, 
or  affecting  any  other  hereditaments  subject  to  the  same 
uses  or  trusts ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the  same 
manner  as  the  hereditaments  in  respect  of  which  the  money 
was  paid ;  or 
The  payment  to  any  person  becoming  absolutely  entitled  (/). 

(e)  The  express  provision  as  to  the  redemption  of  tithe  rentchar^, 
crown  rent,  or  quit  rent  on  Irish  estates  is  new.  But  with  this  exception 
this  section  corresponds  with  19  &  20  Vict.  c.  120,  s.  23,  the  decisions 
under  which  appear  to  be  applicable. 

(/)  A  char^  created  to  pay  a  fine  on  renewal  has  been  dischax^ed  out 
of  money  received  on  a  sale  under  this  act  {Re  Barber,  18  Ch.  f>,  624), 
and  an  assessment  for  paying  a  new  street  {Re  Hilliard,  38  L.  T.  93). 

Where  money  received  on  a  sale  under  this  act  was  laid  out  in  l&nd,  the 
court  required  new  trustees  to  be  api>ointed  to  accept  a  conveyanoe  (jBe 
Sexton  Barnes,  10  W.  B.  416).  Moneys  liable  to  be  laid  out  in  the  purchase 
of  hereditaments,  &c.,  may  be  applied  in  payment  of  the  expenses  of 
laying  out  roads  and  streets  (Sects.  20  &  21,  ante,  p.  650). 

It  has  been  laid  down  in  general  that  under  this  section  money  ma,j  be 
applied  in  erecting  new  buiMings  on  the  settled  land,  whether  in  addition 
to  existing  buUdmgs  or  in  substitution  for  ruinous  buildings  {Drake  v. 
Tre/uHs,  10  Ch.  367 ;  Re  Leigh,  6  Ch.  887 ;  Re  Speer,  3  Uh.  D.  262  ; 
Donaldson  v.  Donaldson,  3  Ch.  D.  743 ;  Vine  v.  RaXeigh,  1891,  2  Ch.  13 ;  as 
to  a  mansion  house  burnt  down,  see  Jesse  v.  Lloyd,  48  L.  T.  656^ ;  but 
cannot  be  applied  in  executing  repairs  or  permanent  improvements  (Drake 
V.  Tre/usis,  sup,;  BrunskiJly.  Caird,  16  Eq.  493;  see,  however,  Re  New- 
man,  9  Ch.  681 ;  Re  Leadhittery  30  W.  E.  678).  Compare  the  order  made 
under  the  original  jurisdiction  of  the  court  in  Conway  v.  Fenton  (40  Ch. 
D.  612),  where  land  and  money  were  settled  on  A.  for  life  with  remainder 
over,  and  part  of  the  money  was  laid  out  in  repairing  buildings  on  the 
land :  as  to  which,  see  also  Re  Household  (27  Ch.  D.  553) ;  Re  Jackson, 
Jackson  v.  Talbot  (21  Oh.  D.  786).  Compare  also  the  effect  of  the 
Thellusson  Act  on  a  trust  for  repairs,  discussed  in  Re  Mason,  Mason  v. 
Mason,  1891,  3  Ch.  467.  Under  this  section  money  will  not  be  applied 
in  repaying  to  the  tenant  for  life  money  expended  by  him  in  new  builoings 
{Re  Leigh,  6  Ch.  887 ;  see  Jesse  v.  Lloyd,  48  L.  T.  656). 

Where  money  received  on  a  sale  under  this  act  had  been  invested  in 
consols  until  it  could  be  applied  under  this  section,  the  court  permitted 
the  consols  to  be  sold  and  the  proceeds  re-invested  under  sect.  21  of  the 
S.  L.  Act,  1882  {Re  Tennant,  40  Ch.  D.  594).  Proceeds  arising  from  lease- 
holds for  lives  sold  under  this  act  (as  to  which  there  was  a  trust  for  renewal 
out  of  rents)  were  invested  in  ordinarv  securities  and  the  income  paid  to 
the  tenant  for  life  {Re  Barber,  18  Ch.  i).  624). 

The  concluding  words  of  the  section  are  similar  to  t}iose  of  sect.  69  of 
the  L.  C.  C.  Act,  1845,  under  which  it  has  been  held  that  trustees  with  a 
power  of  sale  are  **  persons  becoming  absolutely  entitled"  {Re  Hobson,  7 
Ch.  Div.  708 ;  Exp.  Bowman,  1888,  W.  N.  179 ;  but  see  Re  Smith,  40  Ch. 
Div.  391 ;  compare  the  wider  language  of  the  S.  L.  Act,  1882,  s.  21, 
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sub-8.  ix.,  poa,  p.  688).    Money  received  from  sales  under  the  S.  E.  Act,   ^  *  *1  ^^' 
1877,  hw  been  paid  to  truBteea  to  be  held  on  the  trusts  of  the  settlement    c  ig.  ■«  »*» 
(Be  Morgan,  9  £q.  587 ;  Be  Eemsley,  29  L.  T.  173;  see  i2e  Evans,  14  Ch. 
D.  511). 

Before  payment  out  to  a  tenant  in  tail,  a  disentailing  deed  should 
be  executed  {Be  Broadwood,  1  Ch.  D.  438 ;  Be  Beynolds,  3  Ch.  Diy.  61 ; 
contra,  Be  Wood,  20  Eq.  372} ;  and  an  a£Bdayit  of  no  incumbrances  should 
be  made  {ThomhUl  v.  Millbank,  12  W.  E.  523).  Where  the  survivor  of 
a  husbuid  and  wife  was  entitled  absolutely  in  default  of  issue,  and  the 
"wife  was  past  duld-beaiing,  money  was  paid  to  their  joint  account  on  the 
execution  of  a  deed  acknowledged  by  the  wife  {Be  BeU,  37  L.  T.  272 ;  25 
W.  B.  901).  Payment  of  tiie  purchase-money  of  a  lunatic's  land  into 
court  to  the  credit  of  a  lunacy  is  not  aj)ayment  '*  to  a  person  becoming 
absolutely  entitled"  {Be  Barker,  17  Ch.  Div.  241). 

As  to  the  effect  of  this  section  on  conversion,  see  Be  Lloyd  (9  P.  D.  65), 
and  note  to  sect  8  of  the  Partition  Act,  1868,  po$t,  p.  742. 

For  form  of  order  as  to  appointment  of  trustees  to  receive  rents  or 
proceeds  of  sales,  &c.,  see  Seton,  1490,  1496,  1498,  4th  ed. 

36.  The  application  of  the  money  in  manner  aforesaid  may,  Trustees 
if  the  oomt  shall  so  direct,  be  made  by  the  trustees  (if  any)  ^^^^ 
without  any  application  to  tbe  oourt,  or  otherwise  upon  an  order  certain  oases 
of  the  oomt  upon  the  petition  of  the  person  who  would  be  without  ap- 
entitled  to  the  possession  or  the  receipt  of  the  rents  and  profits  ^^^  ^ 
of  the  land  if  tne  money  had  been  inyested  in  the  purchase  of 
land(jr). 

{g)  This  section  corresponds  to  19  ft  20  Yict.  c.  120,  s.  24,  under  which 
the  loUowine  cases  were  decided.  The  court  directed  the  application  of 
money  hy  the  trustees  in  Be  Peacock  (15  W.  B.  100) ;  Be  Hoare  (30  W.  B. 
177).  Petitions  xmder  this  section  are  not  affected  hy  sect.  24,  ante,  p.  652, 
as  to  consents  {Be  Cleveland,  1  Dr.  ft  S.  481),  or  hy  sect.  31,  ante,  p.  654, 
as  to  advertisements  {Be  SexUm  Barnes,  10  W.  B.  416) ;  as  to  service,  see 
Be  Bolton  (19  W.  B.  429). 

For  form  of  order,  see  Seton,  1496,  4th  ed. 

36.  Until  the  money  can  be  applied  as  aforesaid,  the  same  Until  money 
shall  be  inyested  as  tbe  oourt  shall  direct  in  some  or  one  of  the  ^*]^^*P^ 
inyestments  in  which  cash  under  the  control  of  the  court  is  for  Siyeated,  and 
the  time  being  authorised  to  be  inyested,  and  the  interest  and  dividends  to 
dividends  of  such  investments  shall  be  paid  to  the  person  who  ^^^^  ^. 
would  haye  been  entitled  to  the  rents  and  profits  of  the  land  if  ^^  ^^' 
the  money  had  been  invested  in  the  purchase  of  land  (A). 

(A)  The  order  should  specify  the  particular  investment  {Be  Taylor,  28  W. 
B.  594).  The  mode  of  investment  must  he  according  to  the  course  of  the 
court  (Be  Woodcock,  13  Eq.  183;  see  Supreme  Court  Funds  Bules,  1886). 
As  to  what  investments  are  autiiorized  i6r  cash  under  the  control  of  the 
court,  see  B.  8.  G.  Ord.  22,  r.  17.  An  investment  on  mortgage  has  heen 
authorized  {Wally,  Hall,  11  W.  B.  298). 

For  form  of  order  as  to  an  investment,  see  Seton,  1490, 1496, 1500, 4th  ed. 

37.  Where  any  purchase  money  paid  into  oourt  under  the  Oonrtmay 

{>royisions  of  this  act,  shsdl  have  been  paid  in  respect  of  any  ^JS^  of 
ease  for  a  life  or  lives  or  years,  or  for  a  life  or  lives  and  years,  money  in 
or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof,  or  respect  of 
of  any  reversion  dependent  on  any  sudi  lease  or  estate,  it  shall  ^^^^ub  as 
be  lawful  for  the  oourt  on  the  petition  of  any  party  interested  in  may  appear 
8.  u  u  J^*- 
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^  ifi^  ^87^'  ^^  money  to  order  that  the  same  shaQ  be  laid  out,  inyested, 
^'  '  *'  aocmmilated,  and  paid  in  such  manner  as  the  said  court  may 
consider  will  give  to  the  parties  interested  in  such  money  the 
same  benefit  tnerefrom  as  the^  might  lawfully  have  had  £rom 
the  lease,  estate,  or  reversion  m  respect  of  which  such  money 
shall  have  been  paid,  or  as  near  thereto  as  may  be  (<). 

(t)  For  an  order  as  to  the  proceeds  of  leaseholds,  see  Re  WaUh  (7  L.  B. 
Ir.  654). 


Goort  may 
exercise 
powers  re- 
peatedly, but 
may  not  ex- 
erjiae  them 
if  expressly 
negatiYed. 


38.  The  court  shall  be  at  liberty  to  exerdse  any  of  the  poweEEs 
conferred  on  it  by  this  act,  whether  the  oourt  shall  have  already 
exercised  any  of  the  powers  conferred  by  this  act  in  respect  of 
the  same  property  or  not ;  but  no  such  powers  shall  be  exeraised 
if  an  express  declaration  that  they  shall  not  be  exercised  is  con- 
tained in  the  settlement :  Provided  always,  that  the  circumstance 
of  the  settlement  containing  powers  to  effect  similar  purposes 
shall  not  preclude  the  court  from  exercising  any  of  the  powers 
conferred  by  this  act,  if  it  shall  think  that  the  powers  contained 
in  the  settlement  ought  to  be  extended  {j). 

{j)  See  Re  Hurle  (2  H.  &  M.  196) ;  Re  Cleveland  (22  W.  B.  818),  decided 
under  19  &  20  Vict.  c.  120,  s.  26,  which  was  in  somewhat  wider  teims. 


Court  not  to 
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Cofltf. 


38.  Nothing  in  this  act  shall  be  construed  to  empower  the 
court  to  authorize  any  lease,  sale,  or  other  act  beyond  the  ex- 
tent to  which  in  the  opinion  of  the  court  the  same  might  have 
been  authorized  in  and  by  the  settlement  by  the  settlor  or  settlors. 

40.  After  the  completion  of  any  lease  or  sale  or  other  act 
under  the  authority  of  the  court,  and  purporting  to  be  in  pur- 
suance of  this  act,  the  same  shall  not  be  invalidated  on  the 
ground  that  the  court  was  not  hereby  empowered  to  authorize 
the  same,  except  that  no  such  lease,  ssde,  or  other  act  shall  have 
any  effect  against  such  person  as  herein  mentioned  whose  con- 
currence or  consent  ougnt  to  be  obtained,  or  who  ou^ht  to  be 
served  with  notice,  or  in  respect  of  whom  an  order  dispensing 
with  such  service  ought  to  be  obtained  in  the  case  where  sucn 
concurrence  or  consent  has  not  been  obtained  and  such  service 
has  not  been  made  or  dispensed  with  (k). 

{k)  Orders  under  this  section  are  valid  in  favour  of  a  purohaser,  not- 
withstanding any  want  of  jurisdiction,  and  notwithstanding  the  exception 
in  this  section  (Conv.  Act,  1881,  s.  70,  ante,  p.  620) ;  even  if  the  irregu- 
larity appear  on  the  face  of  the  order  {Re  Hall  Dart,  21  Oh.  D.  41 ;  see 
also  Beioley  v.  Carter,  4  Ch.  232  ;  Re  Shepheard,  8  Eq.  671 ;  Re  Clough,  15 
Eq.  284,  decided  under  19  &  20  Vict.  c.  120,  s.  28). 

41.  It  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to 
order  that  all  or  any  costs  or  expenses  of  all  or  any  parties  of 
and  incident  to  any  application  under  this  act  shall  be  a  charge 
on  the  hereditaments  which  are  the  subject  of  the  application, 
or  on  any  other  hereditaments  included  in  the  same  settlement 
and  subject  to  the  same  limitations ;  and  the  court  may  also 
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diieot  that  saoh  costs  and  expensoB  shall  be  raised  by  sale  or  ^fj^^l!^* 
mortgage  of  a  snffident  part  of  such  hereditaments,  or  out  of    ^'    '  *' 
the  r«i&  or  profits  tiiereoi,  such  oosts  and  expenses  to  be  taxed 
as  the  oourt  shall  direct  (/). 

SFor  form  of  order  as  to  costs,  see  Seton,  4th  ed.,  1488,  1401,  1497, 
,  1500,  1506 ;  Re  TunsUxU  (14  L.  T.  352). 

42.  Gheneral  rules  and  orders  of  oourt  for  carrjring  into  effect  I^es  and 
the  purposes  of  this  act,  and  for  regulating  the  times  and  form  ®'^®™- 
and  mode  of  procedure,  and  generally  the  practice  of  the  oourt 

in  respect  of  the  matters  to  which  this  act  relates,  and  for  regu- 
lating the  fees  and  allowances  to  all  officers  and  solicitors  of  the 
court  in  req)ect  to  such  matters,  shall  be  made  so  far  as  relates 
to  proceedings  in  England  b j  any  three  or  more  of  the  follow- 
ing persons,  of  whom  the  Lord  Chancellor  shall  be  one,  namely, 
the  Liord  Ohancellar,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Bolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and  four  other 
judges  of  the  Supreme  Court  of  Judicature  to  be  from  time  to 
time  appointed  for  the  purpose  by  the  Lord  Chancellor  in 
writing  under  his  hand,  such  appointment  to  continue  for  such 
time  as  shall  be  specified  therein,  and  so  fax  as  relates  to  pro- 
ceedings in  beland  by  any  three  or  more  of  the  following 
persons,  of  whom  the  Lord  Chancellor  of  Ireland  shall  be  one, 
namely,  the  Lord  Chancellor  of  Ireland,  the  Lord  Chief  Justice 
of  Ireland,  the  Master  of  the  Bolls  in  Ireland,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron,  and 
four  other  judges  of  the  superior  courts  in  Ireland  to  be  from 
time  to  time  appointed  for  the  purpose  by  the  Lord  Chancellor 
of  Ireland  in  writing  under  his  hand,  sudi  appointment  to  con- 
tinue for  such  time  as  shall  be  specified  therein,  and  such  rules 
and  orders  may  from  time  to  time  be  rescinded  or  altered  by  the 
like  authorities  respectiyely,  and  all  such  rules  and  orders  shall 
take  effect  as  general  orders  of  the  oourt  (m). 

(m)  See  S.  E.  Act  Orders  {pogiy  665  et  ^eq,)    The  part  of  this  section 
relating  to  England  has  been  repealed  (42  &  43  Yict.  c.  78,  s.  29). 

43.  All  general  rules  and  orders  made  as  aforesaid  shall  be  Rules  and 
laid  before  each  House  of  Parliament  within  forty  days  after  f'!^®!^®^^ ^ 
the  making  thereof  if  parliament  is  then  sitting,  or  if  not,  pLliament. 
within  forty  days  after  the  commencement  of  the  then  next 
ensuing  session,  and  if  an  address  is  presented  to  her  Majesty 

by  either  House  of  Parliament  within  me  next  subsequent  forty 
days  on  which  the  said  house  shall  have  sat,  praying  that  any 
such  rule  or  order  may  be  annulled,  her  Majesty  may  thereupon 
by  order  in  council  annul  the  same,  and  the  rule  or  order  so 
umulled  shall  thenceforth  become  void  and  of  no  effect,  but 
without  prejudice  to  the  validity  of  any  proceedings  which  may 
in  the  meantime  have  been  taken  under  the  same. 

uu2 
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44.  The  powers  yested  in  the  High  Court  of  Jufltioe  by  tiiis 
act  may,  so  tar  as  relates  to  estates  within  the  County  Palatine 
of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery  of  the 
said  County  Palatine ;  and  general  rules  and  orders  of  court  for 
the  purposes  aforesaid,  so  far  as  relates  to  proceedings  in  the 
said  court  of  the  said  County  Palatine,  shall  be  made  by  the 
Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster, 
with  the  advice  and  consent  of  any  one  or  more  of  the  persons 
authorized  under  this  act  to  concur  in  the  making  of  general 
rules  and  orders  relating  to  proceedings  in  Engleuid,  and  also 
with  the  adyice  and  consent  of  the  Vice-Chancellor  of  the  said 
County  Palatine  (n). 

(n)  As  to  lands  within  the  County  Palatine  of  Durham,  see  52  &  53  Yict. 
c.  47,  s.  10. 

46.  It  shall  and  may  be  lawful  for  any  person  who  under  the 
provisions  of  this  act  may  make  an  application  to  the  court  of 
Chancery  in  beland  for  the  lease  or  sale  of  a  settled  estate, 
instead  of  making  such  application  to  the  said  Court  of  Chan* 
eery  in  beland  to  apply  to  the  Landed  Estates  Court,  belaud, 
for  the  purpose  of  haying^  the  lease  or  sale  of  such  settled  estate 
under  the  said  last-mentioned  court ;  and  thereupon  it  shall  be 
lawful  for  the  said  Landed  Estates  Court,  belaud,  to  exercise 
all  the  powers  conferred  upon  the  Court  of  Chancery  in  L?eland 
in  relation  to  leases  or  sales  of  such  nature  under  the  provisions 
of  this  act,  save  that  the  judge  in  the  case  of  a  sale  shall  him- 
self  execute  the  conveyance  to  the  purchaser  under  such  sale, 
and  save  that  such  conveyance  shall  have  the  like  operation  and 
effect,  and  confer  such  indefeasible  title  to  the  purdiaser  as  if 
such  sale  had  been  made  and  such  conveyance  had  oeen  executed 
upon  an  application  for  the  sale  of  an  incumbered  estate  under 
the  act  of  the  twenty-first  and  twenty-second  years  of  her 
Majesty,  chapter  seventy-two:  Provided  always,  that  the 
Landed  Estates  Court,  Ireland,  shall  make  such  investigation 
of  the  title  and  circumstances  of  the  said  estates  as  shall  appear 
expedient,  and  also  in  cases  of  sales  as  in  other  cases  preliminary 
to  sales  conducted  in  the  said  Landed  Estates  Court,  Ireland  : 
Provided  also,  that  eveir  decision  and  order  in  the  course  of 
such  proceedings  shall  be  subject  to  appeal  to  the  Court  of 
Appeal  in  Chancery  as  in  other  cases  under  the  said  act  (o). 

(o)  The  Landed  Estates]  Court  jurisdiction  is  now  transferred  to  the 
High  Court  of  Justice  of  Ireland  (40  &  41  Yict.  c.  57,  ss.  4,  7,  36). 

46.  It  shall  be  lawful  for  any  person  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  any  settled  estates  for 
an  estate  for  any  life,  or  for  a  term  of  years  determinable  with 
any  life  or  lives,  or  for  any  greater  estate,  either  in  his  own 
right  or  in  right  of  his  wife,  unless  the  settlement  shall  contain 
an  express  declaration  that  it  shall  not  be  lawful  for  such  person 
to  make  such  demise ;  and  also  for  any  person  entitled  to  the 
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poBsesfiion  or  to  the  receipt  of  the  rents  and  profits  of  any  im-  ^o  a  4i  v^t.  ^ 
settled  estates  as  tenant  by  the  curtesy,  or  in  dower,  or  in  rieht  ^ — L^:^ — L' 
of  a  wife  who  is  seised  in  fee,  without  any  application  to  the 
court,  to  demise  the  same  or  any  part  thereof,  except  the  prin- 
cipal mansion  house  and  the  demesnes  thereof,  and  other  lands 
usually  occupied  therewith,  from  time  to  time,  for  any  term  not 
exceeding  twenty-one  years  so  &r  as  relates  to  estates  in  Eng- 
land, and  thirty-five  years  so  far  as  relates  to  estates  in  Ireland, 
to  take  effect  in  possession  at  or  within  one  year  next  after  the 
making  thereof ;  provided  that  every  such  demise  be  made  by 
deed,  and  the  best  rent  that  can  reasonably  be  obtained  be 
thereby  reserved,  without  any  fine  or  other  benefit  in  the  nature 
of  a  fine,  which  rent  shall  be  incident  to  the  immediate  rever- 
sion; and  provided  that  such  demise  be  not  made  without 
impeachment  of  waste,  and  do  contain  a  covenant  for  payment 
of  the  rent,  and  such  other  usual  and  proper  covenants  as  the 
lessor  shall  think  fit,  and  also  a  condition  of  re-entry  on  non- 
payment of  the  rent  for  a  period  of  twenty-eight  days  after  it 
becomes  due,  or  for  some  less  period  to  be  specified  in  that 
behalf ;  and  provided  a  counterpart  of  every  deed  of  lease  be 
executed  by  tne  lessee  (p). 

(p)  The  above  section  is  somevhat  wider  in  terms  tlian  19  &  20  Yict. 
c.  120,  s.  32.  Under  the  latter  section  it  was  held  that  a  person  entitled  to 
part  of  the  income  of  an  estate  absolutely,  and  to  the  rest  after  payment 
thereout  of  certain  charges  and  expenses,  was  not  **  entitled  to  me  re- 
ceipt of  the  rents  and  profits"  {Taylor  y.  Taylor y  20  Eq.  297).  In  a  case 
under  the  present  section,  it  was  said  that  an  improper  motive  would  not 
invalidate  a  lease,  if  the  terms  of  the  section  were  strictly  complied  with 
{Davies  v.  Davies,  38  Ch.  D.  602).  The  lessor  -has  a  discretion  as  to  what 
are  proper  covenants,  which  cannot  be  controlled  unless  there  be  an  out- 
rafireous  omission  in  this  respect  (/&.)  A  lease  exempting  the  lessee  from 
liability  for  "fair  wear  and  tear  and  damage  by  tempest,''  was  void  as 
**made  without  impeachment  of  waste"  {lb,)  The  appointment  of  a 
receiver  will  prevent  the  grant  of  a  lease  under  this  section,  except  with 
the  leave  of  the  court  ( Vine  v.  Baleigh,  24  Gh.  D.  248).  See,  further,  as 
to  a  tenant  for  life's  power  of  leasing,  S.  L.  Act,  1882,  ss.  6  et  seq, 
(jjosty  p.  680  et  seq,) 

47.  Every  demise  authorized  by  the  last  preceding  section  Against 
shall  be  valid  against  the  person  granting  tne  same,  and  all  7^™^u 
other  persons  entitled  to  estates  subsequent  to  the  estate  of  such  i^^d. 
person,  under  or  by  virtue  of  the  same  settlement  if  the  estates 

be  settled,  and  in  the  case  of  unsettled  estates  against  the  wife 
of  any  husband  granting  such  demise  of  estates  to  which  he  is 
entitled  in  right  of  such  wife,  and  against  all  persons  claiming 
through  or  under  the  wife  or  husband  (as  the  case  may  be)  of 
the  person  granting  the  same. 

48.  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  Evidence  of 
be  deemed  suflBcient  evidence  that  a  counterpart  of  such  lease  ^^^^^ 
has  been  duly  executed  by  the  lessee  as  required  by  this  act.         i^^T'^^ 

49.  All  powers  given  by  this  act,  and  all  applications  to  the  lessee, 
court  under  this  act,  and  consents  to  and  notifications  respecting  ProYision  as 
such  applications,  may  be  executed,  made,  or  given  by,  and  afl  ^  "l*"*'^ 
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^  fft*^  Ti*^'  notices  under  this  act  may  be  given  to  guardians  on  behalf  of 
^'  *  *'  infants,  and  by  or  to  committees  on  behalf  of  lunatics,  and  by 
or  to  trustees  or  assignees  of  the  property  of  bankrupts,  debtcxn 
in  liquidation,  or  insol vents :  Provided  nevertheless,  that  in  the 
cases  of  infant  or  lunatic  tenants-in-tail  no  application  to  the 
court  or  consent  to  or  notification  respecting  any  application  may 
be  made  or  given  by  any  guardian  or  committee  without  the 
special  direction  of  the  court  (9). 

(q)  Under  sect.  36  of  19  &  20  Yict.  c.  120,  which  was  in  similar  teims,  but 
reierred  to  confients  only,  and  not  to  notdfications,  the  following  cases 
were  decided :  That  the  consent  of  the  father  of  an  infant  was  not  suffi- 
cient {Re  Chaddick,  7  W.  E.  334 ;  see^  Salisbury,  2  Ch.  Div.  39),  nor 
the  consent  of  a  testamentary  ^fuardian  {Be  James,  5  Eq.  334) ;  that  an 
infant  petitioner  who  was  a  mamed  woman,  must  be  examined  {Be  Broad- 
wood,  7  Oh.  323 ;  see  now  sect.  52,  post,  p.  663) ;  that  the  court  could  not 
appoint  a  guardian  to  consent  for  a  person  of  unsound  mind  {Be  dough,  15 
£q.  284;  see,  however.  Be  Venner,  6  Eq.  249);  that  the  committee  of  a 
lunatic  must  obtain  leave  before  consenting  {Be  Woodcock,  3  Ch.  229;  see 
E.  S.  G.  Ord.  16,  r.  21 ;  53  Vict.  c.  5,  s.  120). 

As  to  appointing  a  guardian  to  give  consents,  &c.,  under  this  section, 
see  S.  E.  Act  Orders,  Isfos.  5—12  {post,  p.  665  eiseq.)  For  form  of  oider, 
see  Seton,  1474,  1475,  4th  ed. 
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60.  Where  a  married  woman  shall  apply  to  the  court,  or  con- 
sent to  an  application  to  the  court,  under  this  act,  she  shall  first 
be  examined  apart  from  her  husband,  touching  her  knowled^ 
of  the  nature  and  effect  of  the  application,  and  it  shall  be 
ascertained  that  she  freely  desires  to  make  or  consent  to  such 
application ;  and  such  examination  shall  be  made  whether  the 
hereditaments  which  are  the  subject  of  the  application  shall  be 
settled  in  trust  for  the  separate  use  of  such  married  woman 
independently  of  her  husband  or  not;  and  no  clause  or  pro- 
vision  in  any  settlement  restraining  anticipation  shall  prevent 
the  court  from  exercising,  if  it  shall  think  fit,  any  of  the  powers 
fi^ven  by  this  act,  and  no  such  exercise  shall  occasion  any  for- 
feiture, anything  in  the  settlement  contained  to  the  contrary 
notwithstanding  (r). 

(r)  This  section  is  a  re-enactment  in  similar  terms  of  19  &  20  Yict.  c.  120, 
s.  37,  the  decisions  under  which  appear  to  be  applicable. 

The  examination  is  necessary  m  the  case  of  a  married  woman  who  is 
an  infant  {Be  JBroadwood,  7  Oh.  323).  It  waa  required  where  she  was 
entitled  to  a  jointure  charged  on  the  estate  {Be  Turbutt,  2  N.  B.  487) ;  or 
had  out  of  her  separate  estate  purchased  the  interest  of  her  husband, 
who  was  tenant  for  life  (^e  Fowtes,  1887,  W.  N.  208).  But  it  was  dis- 
pensed with  where  the  married  woman's  interest  was  remote,  and  was 
represented  by  trustees  {Be  De  Tahley,  11  W.  E.  936;  Be  Tibbett,  17  W. 
E.  394 ;  Be  Kilmorey,  26  W.  E.  54) ;  where  her  interest  was  small  {Be 
Cundee,  37  L.  T.  271) ;  where  the  court  was  satisfied  that  the  order  would 
be  beneficial,  and  that  tihe  delay  necessary  for  her  examination  would  he 
prejudicial  {EeHalliday,  12  Eq.  199;  Be  Thome,  20  W.  E.  687;  but  seeiJcr 
Johnson,  1869,  W.  N.  87) ;  where  she  was  married  between  the  presenta- 
tion of  the  petition  and  the  hearing  {Be  Marshall,  15  Eq.  66);  where  she 
was  married  after  3l8t  December,  1882  {BiddeU  v.  Errington,  26  Ch.  D. 
220) ;  or,  where  she  was  married  before  that  date,  in  respect  of  property 
acquired  since  that  date  {Be  Harris^  28  Ch.  D.  171) ;  where  she  had  given 
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a  notificatioii  in  writing  tinder  sect.  26  {anU,  p.  652;  Re  Stanley,  1889,    40*  41  Viet. 
W.  N.  164).    In  the  case  of  applications  under  this  act  for  sanction  to  the     c  IS,  ■■  50* 
investment  in  land  of  funds  m  court,  it  seems  that  sect.  32  of  the  S.  L. 
Act,  1882  \posti  p.  696),  does  not  enable  the  examination  to  be  dispensed 
with  {Be  Arabin,  52  L.  T.  728). 

As  to  when  the  examination  may  be  taken,  see  S.  E.  Act  Orders,  No. 
13  (poet,  p.  667 ;  Be  Foster,  1  De  G.  &  J.  386;  Be  Packer,  39  L.  J.  Ch. 
220;  Be  TurbuU,  2  N.  E.  487).  It  was  taken  in  court  at  the  hearing  of 
the  petition  [Be  Taylor,  14  Eq.  557). 

An  affidavit  of  no  settlement  is  not  necessary  on  an  application  under 
this  act,  unless  it  is  for  payment  out  of  money  (Be  Standiah,  25  W.  B.  8). 

61.  The  examination  of  such  married  woman,  when  resident  Esamination 
witliin  the  jurisdiction  of  the  court  to  which  such  application  is  ^omanhow 
made,  shall  be  made  either  by  the  court  or  by  some  solicitor  to  be  made 
duly  appointed  by  the  court  for  that  purpose,  who  shall  certify  J^^^  5f»d- 
under  Ma  hand  that  he  has  examined  her  apart  from  her  Sf  ]S„. 
husband,  and  is  satisfied  that  she  is  aware  of  the  nature  and  tion  of  the 
effect  of  the  intended  application,  and  that  she  freely  desires  to  ^^  ^^ 
make  or  consent  to  the  same.    And  when  the  married  woman  is  ^^^J^ 
resident  out  of  the  jurisdiction  of  the  court  to  which  such  appli-  without  such 
cation  is  made,  her  examination  may  be  made  by  any  person  juriBdiction. 
appointed  for  that  purpose  by  the  coiut,  whether  he  is  or  is  not 

a  solicitor  of  the  court,  and  such  person  shall  certify  under  his 
hand  to  the  effect  hereinbefore  provided  in  respect  of  the  exami- 
nation of  a  married  woman  resident  within  the  jurisdiction. 
And  the  appointment  of  any  such  person  not  being  a  solicitor 
shall  afford  conclusiye  evidence  that  the  married  woman  was  at 
the  time  of  such  examination  resident  out  of  the  jurisdiction  of 
the  court  («). 

(«)  This  section  is  a  re-enactment  in  substantially  similar  terms  of  19  & 
20  Vict.  c.  120,  s.  38,  and  21  &  22  Yict.  c.  77,  s.  6,  the  decisions  under 
which  app^  to  be  applicable. 

The  soucfttor  appointed  must  be  in  actual  practice  in  England  {Be  Noyes, 
6  W.  B.  7 ;  Turner  v.  Turner,  2  De  G.  &  J.  534),  and  not  acting;  for  the 
husband  {Be  Noyee,  9upX  or  any  of  the  parties  to  the  proceedings  {Be 
Brealy,  24  Beav.  220\  ^ut  the  husbaad's  solicitor  may  attest  the  sie;na- 
tores  of  the  married  woman  and  the  commissioner  {Be  Lewis,  24  W.  B. 
103).  A  British  consul  abroad  was  appointed  to  take  the  examination  {Be 
Johnson,  1869,  W.  N.  87).    See  S.  E.  Act  Orders,  No.  14  {post,  p.  667). 

For  form  of  order,  see  Seton,  1476,  1486,  4th  ed. 

62.  Subject  to  such  examination  as  aforesaid,  married  women  As  to  appli- 
mav  make  or  consent  to  any  applications,  whether  they  be  of  ^Jf^^Jf^' 
full  age  or  infants.  married 

63.  Nothing  in  this  act  shall  be  construed  to  create  any  obli-  women, 
gation  on  any  person  to  make  or  oonaent  to  any  appKoation  to  J^^ 
the  court  or  to  exercise  any  power.  nnder  age. 

64.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  No  obligation 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  to  make  or 
profits  of  estates,  althoucrh  his  estate  may  be  charired  or  in-  ^?f  ®t^*  *^J?^' 
Lnbered  either  by  himse^  or  by  the  settloV,  or  otherwise  how-  J^;";*"" 
soever,  to  any  extent ;  but  the  estates  or  interests  of  the  parties  me,  &©.  to'be 
entitled  to  any  such  charge  or  incumbrance  shall  not  be  afiected  deemed  en- 
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by  the  acts  of  the  person  entitled  to  the  poflseeBion  or  to  the 
receipt  of  the  rents  and  profits  as  aforesaid  unless  they  shall 
oonour  therein. 

66.  Provided  always,  that  nothing  in  this  act  shall  authorise 
any  sale  or  lease  beyond  the  term  of  twenty-one  yean  of  any 
settled  estates  in  respect  of  which,  under  the  act  of  the  thirty- 
fourth  and  thirty-fiftn  years  of  King  Henry  the  Eighth,  chapter 
twenty,  ^*  to  embar  feigned  recovery  of  lands  wherein  the  King's 
Majesty  is  in  reversion,"  or  under  any  other  act  of  parliament, 
the  tenants  in  tail  are  restrained  from  barring  or  defeating  their 
estates  tail,  or  where  the  reversion  is  vested  in  the  Grown. 

66.  Nothing  in  this  act  shall  authorize  the  granting  of  a  lease 
of  any  copyhold  or  customary  hereditaments  not  warranted  by 
the  custom  of  the  manor  without  the  consent  of  the  lord,  nor 
otherwise  prejudice  or  affect  the  rights  of  any  lord  of  a  manor. 

67.  This  act  shall,  except  as  hereinafter  provided,  apply  to  all 
matters  existing  at  the  time  of  the  passing  of  this  act,  whether 
proceedings  are  actually  pending  or  not,  and  any  prooeedings  in 
any  such  matter  may  be  continued  or  taken  under  this  act  as  if 
the  matter  originated  under  this  act,  or  may  be  continued  or 
taken  under  the  acts  hereby  repealed,  or  partly  under  this  act 
and  partly  imder  the  said  repealed  acts  as  occasion  may  require: 
Provided  always,  that  the  provisions  in  this  act  contained 
respecting  demises  to  be  made  without  application  to  the  court 
shall  extend  only  to  settlements  made  after  the  first  day  of 
November  one  thousand  eight  himdred  and  fifty-six. 

68.  The  acts  specified  in  the  schedule  to  this  act  are  hereby 
repealed:  Provided  always,  that  this  repeal  shall  not  affect 
anything  done  or  any  proceeding  taken  under  any  enactment 
hereby  repealed. 

69.  Nothing  in  this  act  shall  interfere  with  the  exercise  of 
any  powers  to  authorize  or  grant  leases  conferred  by  any  act  of 
parliament  not  expressly  repealed  by  this  act. 

60.  This  act  shall  not  extend  to  Scotland. 

61.  This  act  shall  commence  on  the  first  day  of  November 
one  thousand  eight  hundred  and  seventy-seven. 


SCHBDULK. 


SMdon  and  Chapter. 


Title  or  Short  Title. 


19&20yiot.o.  120  .. 
21  k  22  Vict.  0.  77   . . 

27  &  28  Viot.  0.  45   . . 
37  &  33  Viot.  0.  33   . . 

39  &  40  Viot.  c.  80   . . 


An  Act  to  facilitate  leases  and  sales  of  Settled  Estates. 
An  Act  to  amend  and  extend  the  Settled  Estates  Act  of 

1866. 
An  Act  to  further  amend  the  Settled  Estates  Aot  of  1856. 
The  Leases  and  Sales  of  Settled  Estates  Amendment  Act, 

1874. 
The  Settled  Estates  Aot,  1876. 
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OEDEES  UNDER  THE  SETTLED  ESTATES  ACT,  1877.  ordew  nndtr 

Settled 

Sitatei  Act, 

1877. 


1.  The  words  <*  settlement,"  ''settled  estates,"  and  ''the  court"  in  these 
orders  shall  have  the  same  interpretation  as  in  the  act. 

The  words  "the  act"  in  these  orders  shall  mean  the  Settled  Estates  Act, 
1877,  "the petition"  shall  mean  a  petition  tmder  theact,  and  "the  judge" 
shall  mean  the  judge  of  the  court  with  whose  name  the  petition  snail  be 
marked,  or  to  whom  the  petition  shall  be  transferred. 

2.  All  petitions,  notices,  affidavits,  and  other  proceedings  under  the 
act  shall  be  entitled  "  In  the  matter  of  the  estates  settied"  [by  the  settior 
or  settlors,  Tm-mmg  one  of  them  and  referring  to  the  instrument  by  which 
the  settlement  shall  haye  been  created,  and  mentioning  the  parish  or 
place  and  county  in  which  the  lands,  messuages,  or  tenements  proposed 
to  be  dealt  witii  are  situate]  "  and  in  the  matter  of  the  Settied  Estates 
Act,  1877,"  and  every  such  petition  shall  be  marked  with  the  words  "  In 
the  High  Court  of  Justice,  Chancery  Division,"  and  with  the  title  of  the 
judge  before  whom  it  is  intended  to  be  heard  (see  Form  No.  1  in  the 
Appendix  hereto).  Upon  the  presentation  of  the  petition,  a  day  shall  be 
appointed  for  hearing  not  less  (xmless  the  jud^  Gives  special  leave^  than 
eight  clear  days  after  such  presentation,  and  m  uie  computation  of  such 
eight  clear  days,  Sundays  and  other  da^rs  on  which  the  offices  are  closed 
shall  not  be  reckoned ;  and  every  petition  shall,  in  the  body  thereof,  or 
in  a  schedule  thereto,  or  by  a  plan  thereto  annexed,  contain  a  detailed 
description  of  the  property  proposed  to  be  dealt  with  by  such  petition 
suffident  to  identify  the  same. 

3.  When  a  petition  has  been  put  into  the  paper  for  hearing,  and  by 
reason  of  the  parties  not  being  ready,  or  for  any  other  cause,  the  judge 
allows  it  to  stand  over  generafiy,  it  may  be  put  mto  the  paper  for  a  sub- 
sequent day,  without  any  amplication  to  the  court  or  ju<^,  on  the  peti- 
tioner or  his  solicitor  applying  for  that  purpose  to  the  secretary  of  the 
Lord  Chancellor  or  Master  of  tiie  Bolls  (as  the  case  may  be),  and  notice 
of  the  appointment  of  such  subsequent  day  shall  be  nven  by  the  peti- 
tioner, or  his  solicitor,  two  clear  days  before  the  day  nxed  to  tiie  other 
parties  entitied  to  ap|>ear  on  such  petition. 

^  4.  The  notice  required  to  be  g|iven  by  the  26th  section  of  the  act  if 
given  before  the  hearing  (or  if  given  after  the  hearing,  and  the  judge 
dudl  not  otherwise  direct^  may,  without  any  other  direction  of  the  court, 
be  given  within  the  jurisoiction  of  the  court,  except  in  tiie  case  of  a  person 
of  unsoimd  mind,  not  so  found  by  inquisition,  by  delivering  to  the  person 
to  be  served  a  notice  (in  the  form  No.  3  in  tiie  Appendix  hereto)  with  such 
variations  as  circumstances  require,  and  the  time  to  be  specified  in  such 
notice  for  the  person  served  to  deliver  or  leave  a  notification  shall — (a)  in 
case  the  person  to  be  served  is  a  guardian  of  an  infant,  be  such  as  shall  be 
directed  Dy  the  judge  in  the  order  appointing  the  guardian,  and  in  case 
the  person  to  be  served  is  a  married  woman,  or  a  committee  of  a  lunatic, 
not  less  than  twenty- eight  dear  days  after  the  service ;  \h)  and  in  other 
cases  not  less  than  fomteen  dear  days  after  the  service.  In  case  the 
person  to  be  served  is  of  unsound  mind,  not  so  found  by  inquisition,  or 
out  of  the  jurisdiction  of  the  court,  or  it  is  desired  to  serve  such  notice  on 
any  person  within  the  jurisdiction  of  the  court  in  any  otiier  manner  than 
above  provided,^  an  application  shall  be  made  at  chambers  ex  parte  by  the 
petitioner  for  directions  as  to  the  manner  in  which  such  notice  shall  be 
given,  and  as  to  the  time  to  be  specified  in  such  notice  within  which  the 
notification  is  to  be  made  by  the  person  served. 

5.  Where  it  is  desired  that  any  guardian  of  an  infant  shall  make  or 
consent  to  any  application  to  the  court  under  tiie  act,  or  make  any  notifi- 
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^^''flni  luAtr  cation  respectine  any  application  to  fhe  oouit,  or  that  notice  may  be 
Sa^!£tA  t     ^^®^  ^  *^y  synSL  guardian  on  behalf  of  an  infant,  the  court  may  appoint 
11177  ^  guardian  to  such  infant  for  the  purposee  of  the  act,  and  an  application 

for  Buch  appointment  may,  after  the  petition  is  presented,  be  made  at 
chambers  by  the  petitioner  by  summons.  And  if  an  in&nt  is  the  peti- 
tioner the  petition  may  be  presented  by  the  in&nt  by  his  next  friend,  and 
after  the  petition  has  been  presented  and  answered,  and  a  ^ardian 
appointed,  the  word  '*  euardian*'  shall  be  substituted  in  the  petition  for 
the  words  '*  next  friend,'*  and  the  name  of  the  guardian  (if  tiie  next  Mend 
and  guardian  shall  not  be  the  same  person)  for  me  name  of  tlie  next  friend. 

6.  In  the  case  of  a  lunatic  or  infant  tenant  in  tail  by  his  committee  or 
guardian  applying  or  consenting  to  an  application,  or  giving  a  notifica- 
tion respecting  an  application,  an  application  may  be  made  at  cham1>«rs 
by  the  petitioner  after  the  petition  is  presented  that  such  committee  or 
guardian  may  be  directed  to  so  apply  or  consent,  or  give  a  notification, 
and  in  the  case  of  an  infant  such  application  may  be  combined  with  the 
application  to  appoint  a  guardian. 

7.  In  cases  where  the  committees  or  guardians  of  lunatic  or  infant 
tenants  in  tail  shall  be  served  with  notice  of  the  application  in  pursuance 
of  the  26th  section  of  the  act,  an  application  may  be  made  at  chambers  by 
the  petitioner,  before  the  expiration  of  the  time  specified  in  such  notioe» 
that  such  committees  or  guardians  may  notify  that  they  either  assent  to 
or  dissent  from  such  application,  or  submit  their  rights  or  interests  so  far 
as  thev  may  be  afFected  by  such  application  to  be  dealt  with  by  the  court. 

8.  Upon  an  application  to  appomt  a  guardian  to  an  infant  for  any  such 
purpose  as  aforesaid,  the  summons  snail  be  served  upon  the  parent, 
testamentary  guardian,  or  guardian  appointed  by  the  Court  of  Chancery 
or  the  Chancery  Division  of  the  High  Court  of  Justice,  of  the  infant,  if 
there  be  any  such  parent  or  guardian,  unless  the  court  or  judge  shall 
dispense  therewith. 

9.  Upon  any  application  that  a  committee  or  guardian  of  a  lunatic  or 
infant  tenant  m  tail  may  be  directed  to  make  or  consent  to  any  application 
on  behalf  of  such  lunatic  or  infant,  or  to  notify  that  the  lunatic  or  infant 
assents  to  or  dissents  from  such  application,  or  submits  Lis  rights  or 
intercNEits  so  far  as  they  are  affected  oy  such  application  to  be  dealt  with 
by  tbe  court,  the  summons  shall  be  served  on  the  committee  of  such 
limatic,  or  the  guardian  appointed  or  proposed  to  be  appointed  of  such 
infant,  for  such  purpose. 

10.  Upon  an  application  to  appoint  a  guardian  of  an  infant  the  follow- 
ing facts  shall  be  proved : — 

1.  The  age  of  the  infant. 

2.  Wbemer  he  has  any  parent,  testamentary  guardian,  or  guardian 

appointed  by  the  Coiirt  of  Chancery  or  uie  Chancery  Division  of 
the  High  Court  of  Justice,  and,  if  so,  whether  such  parent  or 
guardian  has  any  interest  in  the  application,  and  if  he  has  the 
nature  of  such  interest,  and  whether  or  not  adverse  to  the  interest 
of  the  infant. 

3.  Where  and  under  whose  care  the  infant  is  residing,  and  at  whose 

expense  he  is  maintained. 

4.  In  what  way  the  proposed  guardian  is  connected  with  tiie  infant, 

and  why  proposed  and  how  qualified  to  be  appointed. 

5.  That  the  proposed  guardian  has  no  interest  in  the  application,  or  if 

he  has  uie  nature  of  his  interest,  and  that  it  is  not  adverse  to  the 
interest  of  the  infant. 

6.  The  consent  of  the  jg:uardian  to  act. 

11.  Upon  an  application  that  a  committee  of  a  lunatic  tenant  in  tail 
may  be  directed  to  make  or  consent  to  any  application,  or  to  ^ve  any 
notification  respecting  any  application,  the  authority  of  the  judge  or 
judges  entrusted  wi£  the  care  and  commitment  of  the  custody  (d  the 
persons  and  estates  of  lunatics  to  such  committee  to  act  on  behaU  of  the 
lunatic  shall  be  produced,  and  if  it  shall  appear  thereby  that  such  judge 
or  judges  are  of  opinion  that  it  is  proper  ana  consistent  with  a  due  regard 
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for  the  interest  of  the  lunatic  that  the  oommittee  shall  make  or  oonsent  to  Orders  vBdav 
the  application  or  give  any  specific  notification  reepectinff  the  applica-        fettled 
tion,  such  authority  shall,  unless  the  court  or  jud^  shall  wr  any  special  IBetatei  Aetf 
reason  require  further  evidence,  be  suflBdent  evidence  upon  wnicn  the         '^Vtt. 
court  or  jud^  may  direct  the  committee  to  act  in  conformity  with  such 
authority. 

12.  UiK>n  an  application  that  a  guardian  of  an  infant  tenant  in  tail 
may  be  directed  to  make  or  consent  to  any  application  or  to  give  any 
notification  respecting  any  application,  evidence  is  to  be  produced  to 
satisfy  the  judge  that  it  is,  and  the  guardian  is  to  make  an  affidavit  that 
he  beeves  that  it  is,  proper  and  consistont  with  a  due  regard  for  the 
interest  of  such  infant  that  such  direction  shall  be  given. 

13.  The  examination  of  a  married  woman  under  sects.  50  and  51  of  the 
act  maybe  taken  at  any  time  after  the  petition  is  presented  and  answered. 

14.  When  it  is  desired  that  a  married  woman  resident  within  tiie 
jurisdiction  of  the  court  shall  be  examined  otherwise  than  by  the  court,  a 
solicitor  who  is  a  perpetual  commissioner  to  take  acknowledgments  of 
deeds  by  married  women  maybe  appointed  for  that  purpose  by  the  judge 
at  chambers  in  the  Form  No.  7  in  the  Appendix  hereto  without  summons 
or  order,  ui>on  the  request  of  the  petitioner  and  a  certificate  of  the  solicitor 
for  the  petitioner  in  the  Form  No.  7  in  the  Appendix  hereto  that  tiie 
person  to  be  appointed  is  not  a  solicitor  for  the  petitioner,  or  for  any 
jMurty  whose  concurrence  or  consent  to  the  application  is  reauired,  but 
where  an  examination  by  such  solicitor  will  cause  unreasonable  expense, 
delay,  or  inconvenience,  or  where  the  married  woman  is  resident  out  of 
the  jurisdiction  of  the  court,  an  apphcation  by  summons  may  be  made 
ex  parte  by  the  petitioner  at  chambers  to  appoint  a  solicitor  if  such 
woman  is  resident  within  the  jurisdiction  of  the  court,  and  if  not  so 
resident  a  person,  whether  a  solicitor  or  not,  to  take  such  examination. 

15.  Upon  every  petition  the  court  shall  be  satisfied  by  sufficient  evidence 
that  it  is  proper  and  consistent  with  a  due  regard  for  the  interests  of  all 
parties  entitled  under  the  settlement  that  the  powers  should  be  exercised ; 
and  it  shall  be  stated  in  the  affidavit  why  and  upon  what  ground  it  is 
deemed  to  be  so. 

16.  Upon  every  petition  where  there  are  any  trustees  seised  or  possessed 
of  any  estate  in  trust  for  any  of  the  persons  whose  consent  or  concurrence 
to  or  in  the  appUcation  is  required,  evidence  is  to  be  produced  that  notice 
of  the  application  has  been  served  on  such  trustees. 

17.  Upon  every  petition  evidence  shall  be  produced  to  satisfy  the  court 
that  neither  the  applicant  nor  any  party  entitled  has  previously  apphed 
to  either  House  of  Parliament  for  a  private  act  to  effect  the  same  or  a 
similar  object,  or  if  any  such  apphcation  has  been  made  that  the  same 
was  not  rejected  on  ite  merite  or  reported  against  by  the  judges  to  whom 
the  bill  may  have  been  referred. 

18.  If  upon  the  hearing  of  any  petition  the  court  shaU  be  of  opinion 
that  notice  ought  to  be  served  on  any  person  who  shall  not  have  been 
served,  or  that  notice  of  the  application  ought  to  be  inserted  in  any  news- 
paper, the  court  shall  give  directions  accordingly,  and  the  petition  shall 
stand  over  generally  or  to  such  time  as  the  court  shall  direct. 

19.  When  the  court  shall  at  the  hearing  have  directed  notice  of  any 
application  to  be  inserted  in  any  newspapers,  any  person  may,  within  the 
time  specified  in  the  notice,  apply  to  the  court  by  motion,  either  ex  parte 
or  upon  notice  to  the  petitioner,  for  leave  to  be  heard  in  opposition  to  or 
in  support  of  the  apphcation,  but  if  such  motion  shall  be  made  ex  parte 
and  the  court  shall  uiink  fit  to  give  such  leave,  it  shall  be  subject  to  such 
order  as  the  court  shall  think  fit  to  make  as  to  coste. 

20.  Anv  such  person  having  obtained  leave  under  the  last  preceding, 
order  shaU  be  at  liberty,  upon  reasonable  notice,  to  inspect  and  peruse  the 
petition  at  the  office  of  the  soUcitor  for  the  petitioner,  upon  payment  of  a 
fee  of  130.  4c2.  on  each  inspection,  and  shall  be  entitled  (either  without  or 
after  such  inspection)  te  be  furnished  with  a  copy  of  such  petition  upon 
such  application,  terms,  and  conditions  as  are  provided  by  Kules  8»  9,  12, 
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0rton  uid«r  and  18  of  Order  Y.  of  the  Additional  Bules  of  Ck>iirt,  under  the  Supreme 
SeiUed       Court  of  Judicature  Act,  1875,  dated  12th  August,  1875.    [See  IL  S,  O. 
IitatMAot,    Ord.66,r.  7.] 

**'^'  21.  Any  oraer  made  on  an  ex  parte  motion  giving  leave  to  such  i>er8oii 

to  be  heard  on  any  application  ahall  be  served  on  the  solicitor  for  the 
petitioner. 

22.  Any  person  served  "with  a  notice,  pursuant  to  the  26th  section  of  the 
act,  requinng  him  to  notify  whether  he  assents  to  or  dissents  from  the 
application  or  submits  his  rights  or  interests  so  far  as  they  may  be  effected 
by  such  application  to  be  dealt  with  by  the  court,  and  anv  trustee  or  of^er 
person  served  with  notice  pursuant  to  the  30th  section  of  the  act,  shall  be 
at  liberty,  upon  reasonable  notice  to  the  petitioner's  solicitor,  to  inspect 
and  peruse  the  petition  without  payment  of  any  fee,  and  he  shall  be  en- 
titlea  to  be  f  uniished  with  a  copy  thereof  upon  such  application,  terms, 
and  conditions  as  are  provided  by  Rules  8,  9,  12,  and  13  of  Order  Y.  of 
the  Additional  Bules  of  Court,  under  the  Supreme  Court  of  Judicature 
Act,  1875,  dated  12th  August  1875.     [See  E.  S.  C.  Ord.  66,  r.  7.] 

23.  In  all  cases  in  which  land  in  a  register  county  or  district  is  affected 
by  the  exerdse  of  any  powers  conferred  on  the  court  by  the  act,  and  the 
court  shall  direct  notice  to  be  recorded,  pursuant  to  the  3drd  section  of 
the  act,  such  notice  may  be  given  by  directing  a  memorial  of  the  order  to 
be  registered.  And  in  all  cases  in  which  tne  court  shall  not  think  it 
practicable  or  expedient  that  notice  under  the  said  section  should  be 
recorded  as  therein  mentioned,  the  order  shall  state  that  no  record  of  the 
order  need  be  made. 

24.  Every  order  shall  state,  in  addition  to  the  names  of  tiie  petitioners, 
the  names  of  the  persons  other  than  the  petitioners  who  concur  or  consent 
or  to  whom  notice  of  the  application  nas  been  given,  or  who  (under 
Order  19)  may  have  obtained  leave  to  be  heard  in  opposition  to  or  in 
support  of  the  application,  and  whether  any  notification  was  received  from 
the  persons  to  whom  notice  has  been  given,  and  if  any  has  been  received 
the  purport  thereof,  and  also  the  names  of  the  persons,  if  any,  notice  to 
whom  has  been  dispensed  with,  and  whether  the  order  is  made  subject  to 
any  and  what  rights,  estate,  or  interest  of  any  person  whose  concurrence 
or  consent  has  been  refused,  or  who  shall  not  or  shall  not  be  deemed  to 
have  submitted  his  rights  or  interests  to  be  dealt  with  by  the  court,  or 
whose  rights  or  interests  ought,  in  the  opinion  of  the  court,  to  be 
excepted^ 

25.  In  cases  where  the  court  authorizes  a  lease  the  order  shall  direct 
that  the  lease  shall  contain  such  conditions  6is  are  required  by  the  act, 
and  sudi  other  covenants,  conditions,  and  stipulations  as  the  court  shall 
deem  expedient  with  reference  to  the  special  circumstances,  or  may  direct 
the  same  to  contain  such  covenants,  conditions,  and  stipulations  as  may 
be  approved  by  the  judge  at  chambers  without  directing  the  lease  to  m 
settled  by  the  judge. 

26.  The  Bules  1,  2,  3,  and  6  of  Order  57  (as  to  time)  in  the  schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  be  applicable  to  these 
orders,  and  to  all  proceedings  under  the  act.  [See  B.  S.  C.  Ord.  64,  rr.  1, 
2,  3,  and  7.1 

27.  The  forms  set  forth  in  the  Appendix  hereto  shall  be  adhered  to, 
subject  only  to  such  variations  as  may  be  necessary  to  meet  the  circum- 
stances of  the  case  or  direction  of  the  court. 

28.  In  all  cases  not  provided  for  by  the  act,  or  these  orders,  the  existing 
forms  and  mode  of  procedure  and  general  practice  of  the  court  on  similar 
proceedings  shall  apply  to  proceeding  under  the  act. 

29.  The  fees  and  eulowances  to  sohcitors  of  the  court  in  respect  to  pro- 
ceedings under  the  act  shall  be  such  as  are  provided  by  Oraer  6  of  the 
Additional  Bules  of  Court  under  the  Supreme  Court  of  Judicature  Act, 
1875,  dated  12th  August,  1875,  and  are  applicable  to  such  proceedings, 
and  solicitors  shall  be  entitled  to  charge  and  be  allowed  for  a  request  and 
certificate  under  the  14ih  Order  f of  these  Orders),  and  for  attendances  at 
the  judges'  chambers  to  procure  tne  appointment  of  an  examiner  thereon,  a 
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lee  of  13«.  4d.  if  the  lower  scale  of  fees  is  applicable,  and  II.  1«.  Od.  in  Orders  under 

other  cases.    [See  E.  S.  0.  Ord.  66,  r.  27.]  ••^^ 

30.  The  fees  to  be  taken  by  the  officers  of  the  court  in  respect  to  pro-  jSiL  ^^ 

oeedings  nnder  the  act  shfdl  be  sudi  as  are  provided  by  the  orders  under 

the  Supreme  Court  of  Judicature  Act,  1875,  dated  28th  October,  1875,  and 

are  applicable  to  such  proceedings;  and  every  request  under  the  14th 
Order  ^of  these  Orders)  Miall  bear  a  stamp  of  2«.  if  tne  lower  scale  of  fees 
is  applicable,  and  Zs,  in  other  cases. 

31.  Every  petition  under  the  act  shall  set  forth  the  name,  address,  and 
description  of  the  petitioner,  and  also  a  place  within  three  miles  from  the 
site  of  Temple  Bar,  London,  where  he  may  be  served  with  any  order  of 
the  court  or  of  the  judge  in  chambers,  or  notice  relating  to  the  subject  of 
such  petition. 

32.  The  judge  in  person  sitting  in  court  or  in  chambers  in  the  case  of 
any  petition  may  by  special  order  dispense  with  all  or  any  of  the  pre- 
oeoing  orders  so  to  as  they  are  applicable  to  such  petition  m  any  case  in 
which  he  shall  think  fit,  and  upon  such  terms  and  conditions  (if  any)  as 
he  may  deem  proper. 

33.  These  orders  shall  come  into  operation  on  the  7th  day  of  January, 
1879,  and  shall  apply  to  any  i>etition  presented  on  or  after  tnat  date. 

34.  These  orders  may  be  cited  as  '*  The  Settied  Estates  Act  Orders, 
1878." 

Caibns,  0.  Jakes  Bacon,  V.O. 

G.  Jessel,  M.B.  Chaeles  Hall,  Y.C. 

December,  1878.  Eiohasd  Malins,  Y.C.       Edwasd  Fbt. 


APPENDIX. 


No.  1. — ^FoBM  of  Title  of  Petition  and  other  proceedings. 

In  the  High  Court  of  Justice,  Chancery  Division, 

The  Master  of  the  Bolls  {or  the  Yioe-Chanoellor  Malins,  w  other 
Vice-  Chancellor), 

In  the  matter  of  estates  settied  by  ^.  ^.  {or  A.  B,  and  others) 
by  will  dated  {or  deed  dated  )  consisting  of 

certain  lands  {or  messuages  or  tenements)  in  in  the 

^rish  of  in  the  county  of 

And  m  the  matter  of  the  Settied  Estates  Act,  1877. 


No.  2. — ^FoBM  of  Sttmmons  for  directions  as  to  service  of  notioe 

pursuant  to  the  26th  section  of  the  act. 

{Title  same  as  petition.) 

Let  aU  parties  concerned  attend  at  my  chambers  at  on  at 

o  dock  on  the  hearing  of  an  application  on  the  part  of  [the  peti- 
tioners] that  notice  of  the  appucation  intended  to  be  made  oy  a 
petition  presented  in  the  above  matters  on  the  day  of  requirmg 
A,  B,  and  CD,  severally  to  notify^  whether  he  assents  to  or  dissents  from 
such  application,  or  submits  his  rights  and  interests  so  far  as  they  may 
be  affected  by  such  application  to  be  dealt  witii  by  the  court,  may  be 
given  by  [state  the  manner  in  which  it  is  proposed  to  give  the  notice,  and  the 
time  within  which  the  notification  is  to  he  required]  or  in  sudi  other  manner 
as  the  judge  may  think  nt. 
Dated  this           day  of 

This  summons  was  taken  out  by  of  ,  solicitors  for  the 

applicant. 


^ 
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Orders  ludtr  No.  3. — ^Fobm  of  NonoB  pursuant  to  section  26  of  the  act. 

BatatM  Act,    In  the  High  Conrt  of  Justice,  Chancery  Diyision, 

1877.  The  Master  of  the  Bolls  [or  the  Yioe-ChanoeUor  Maiina  or  oiher 
Vice-chancellor). 

{Title  tame  as  petUion,) 

Take  notice  that  [name  petitioners  and  their  addressee  oa  in  petition']  haTe 
presented  a  petition  in  the  aboye  matters  praying  that  [as  in  petition,  &ui 
describing  the  lands,  messuages,  or  tenements  as  in  the  petitior^,  and  it  ia 
intended  to  apply  to  the  said  court  for  an  order  in  accordance  with  such 
praver,  and  you  are  [aeverally]  hereby  required  to  notify  in  writing 
within  after  the  seryice  hereof  whether  you  assent  to  or  dissent 

from  such  application,  or  submit  jour  rights  or  interests  so  far  as  they 
may  be  affected  by  such  application  to  be  dealt  witii  hy  the  court,  such 
notification  is  to  he  deliyered  to  the  petitioners'  solicitors,  or  left  for 
them  at  the  address  specified  at  the  foot  hereof,  and  may  be  so  deliyered 
by  transmitting  the  same  to  them  by  post  at  such  address. 

If  no  notification  shall  be  so  dehyered  or  left  within  the  time  aboye 
limited,  you  will  be  deemed  to  haye  submitted  your  rights  and  interests 
to  be  dealt  with  by  the  court. 

In  the  eyent  of  your  dissentinff  from  such  application  and  desiring  to 
be  heard  in  opposition  to  the  application  you  are  by  your  notification  to 
require  notice  to  be  giyen  to  or  left  for  you  or  your  solicitor  at  a  place  to 
be  specified  within  three  nules  from  the  site  of  Temple  Bar,  London,  of 
the  day  on  which  the  petition  is  fixed  for  hearing. 

You  or  your  solicitor  can,  upon  reasonable  notice  to  the  under-named 
A,  d;  B,  inspect  and  peruse  the  petition  without  payment  of  any  fee,  and 
YOU  are  entitied  at  your  own  expense  to  haye  a  copy  of  such  petition 
lumished  to  you. 

Dated  the  day  of 

A.  dsB, 
[Address  within  three  miles  of  the  site  of  Temple  Bar,  London*"] 

Petitioners'  Solicitors. 

To  [name  the  person  or  all  persons  to  he  served  pursuant  to  the  above  section]. 

Note. — A  copy  of  the  aboye  notice,  with  a  notification  at  the  foot 
thereof  to  be  filled  up  by  you,  is  sent  herewith. 


No.  4. — FoBM  to  accompany  Notice  pursuant  to  section  26  of 

the  act. 

Copy  Notice, 

In  pursuance  of  a  notice,  of  which  the  aboye  is  a  copy,  seryed  on  me  on 
the  day  of  ,  I  hereby  notify  that  I  • 

Dated  this  day  of 

To  Messrs.  .f 

*  Here  insert  "  assent  to  the  application,"  or  ''dissent  from  the  application," 
or  "  submit  my  rights  and  interests  so  far  as  they  may  be  affected  by  the  appli- 
cation to  be  dealt  with  by  the  court." 

And  if  you  dissent  and  desire  to  be  heard  in  opposition  thereto,  add  "And  I 
desire  to  be  heard  in  opposition  to  the  applieation,  and  require  notice  to  be  given 
to  at  [naming  a  place  within  three  miles  of  the  eite  of  Temple  Bar,  London]  d 

the  day  fixed  for  the  hearing  of  the  petition. " 

t  Signature  and  address. 
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No.  5.— EoBM  of  SuxMOVB  for  APFonmoEirr  of  a  Guabdiah  of  an  ^'^JJ^JJ^ 
Ibfaht,  and  for  leaye  for  the  GoardiaiL  to  make  or  oonsent  to  ggn^^M  ^i^ 
an  Application.  ISTT. 

{Title  9ame  as  petUionJ) 

Let  aU  paitieB  oonoenied  attend  at  my  chambers  at  ,  on  , 

at  o  dock,  on  the  hflaring  of  an  application  on  the  part  of  [the 

petitkmen]. 

That  A.  B.  or  some  other  'pKfpesr  i^enoiD.  may  be  appointed  goardian  of 
C  D.,  an  infant,  and  that  E.  F.  or  some  other  proper  person  may  be 
appointed  goardian  of  G.  H,,  an  infant,  for  the  purpose  of  making  on 
behalf  of  such  infemts  (or  consenting  on  behalf  of  such  infants  to)  an 
apphcaiion  proposed  to  be  made  by  a  petition  presented  on  the  day 

<rf  ,  by  the  above-named  applicants  for  an  order  in  accordance  wim 

the  prayer  of  soch  petition,  and  (in  case  the  infants  are  tenants-in-tail) 
that  sach  goardians  may  be  directed  to  make  (or  consent  to)  each 
application. 

Dated  this 

This  sommons  was  taken  out  by  ,  of  ,  solicitors  for  the 

appticants. 


No.  6. — FoBH  of  SinocoKS  for  Appolntaikist  of  a  Quabbian  of  an 
Xhfamt  to  be  seired  with  notice  of  an  Application,  and  for 
leave  for  the  Guardian  to  deliver  a  notification  pnrauant  to 
such  Notice. 

{Title  $ame  <u  petition,) 

Let  aU  parties  concerned  attend  at  my  chambers  at  ,  on  , 

at  ^  ^  o  dock,  on  the  hearing  of  an  application  on  the  part  of  [the 
petitioner83. 

That  A,  B.  or  some  other  proper  person  may  be  appointed  guardian  of 
(7.  2).,  an  infant,  and  that  E.  F,  or  some  other  prox>er  person  may  be 
appointed  guardian  of  G.  H.,  an  infant,  for  the  purpose  of  being  seared 
with  a  notice  requiring  them  on  behalf  of  such  infants,  within  dear 

days  after  service  thereof,  to  notify  whether  they  assent  to  or  dissent 
from  an  application  proposed  to  be  made  by  a  petition  presented  on  the 
day  of  by  the  above-named  appKcants  for  an  order  in  accord- 

ance with  the  prayer  of  such  petition,  or  submit  the  infant's  rights  or 
interests  so  far  as  they  may  be  affected  by  such  application  to  he  dealt 
with  by  the  court,  and  (in  case  the  infants  are  tenants-in-tail)  that  such 
guardians  may  be  directed  to  notify  that  they,  on  behalf  of  such  in&nts, 
assent  to  (or  dissent  from)  such  application  (or  submit  the  infant's  rights 
or  interests,  so  far  as  they  may  be  affected  by  sudi  application  to  be  &alt 
with  by  the  court. 

Dated  this  day  of 

This  summons  was  taken  out  by  ,  of  ,  soHdtors  for  the 

applicants. 


No.  7. — ^FoBM  of  Bbqttest  to  appoint  a  pezson  to  examine  a 

Woman. 

( TiUe  same  <u  petition,) 

The  petitioners  ,  in  a  petition  presented  in  these  matters  on  the  Name  sooh 

dav  of  ,  request  that  A,  B.  of,  &c.  [€,  D,  of,  &o„  and  E,  F,  as  may  be 

of,  &c.],  being  a  solidtor  \pr  solidtors],  and  a  pecpetual  comnussioner  required  to 

Xor  perpetual  comnussioners]  to   take   the   acmowledgment  of  deeds  examine  aU 

^  mamed  women,  may  be  appointed  for  the  purpose  of  any  or  dther  ^emanied 

them  examining  the  petitioners  G,  the  wife  of  H,  /.,  and  K.  the  ''^«™«n  who 

are  to  M 

examined. 
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Ordtn  uidtr  wife  of  X.  JIf.,  and  N,  the  wife  of  0,  P.,  of,  ftc,  respectiTely  touching  their 

Settled       knowledge  of  the  nature  and  effect  of  the  application  intended  to  be  made 

^*tateji  Act,    by  the  petition,  and  to  ascertain  whether  tiiey  the  said  G.  I.  and  K.  M. 

****•         respectively  freely  desire  to  make  such  application,  and  whether  she  the 

said  jV.  p.  freely  desires  to  consent  to  suoi  application. 

We,  the  solicitors  for  the  petitioners,  hereby  certify  that  neither  of  them, 
the  said  A,  B.^  C.  D,  and  E.  P.  is  the  solicitor  for  the  petitioner,  or  for 
any  party  whose  concurrence  or  consent  to  the  application  is  requued. 
Dated  this  day  of 

A,  and  B,  solicitors  for  the  petitioners. 
Address. 

The  Master  of  the  Bolls  [or  the  Yice-Ghancellor  ]  appoints  the 

said  for  the  purposes  mentioned  in  the  aboye  request 

£»  P., 

Chief  Clerk. 


No.  8. — ^FoBM  of  SuHMOKS  to  appoint  personB  to  examine  Mamed 

"Women. 

Let  all  parties  concerned  attend  at  my  chambers  at  on  , 

at  o'clock,  on  the  hearing  of  an  application  on  the  part  of 

,  the  petitioners  in  a  petition  presented  ia  this  matter  on  the 
day  of  ,  that  A,  B.  of,  &c.,  and  C.  D.  of,  &c.  [and  if  the 

married  wovnen  art  within  the  jurisdiction^  add  being  eolicitora]  he  A^^ioted 
for  the  purpose  of  any  or  either  of  them  examining  the  petitioners  Q.  the 
wife  of  H,  /.,  and  K,  the  wife  of  Z.  JIf.,  and  N,  the  wife  of  0.  P.,  of,  &c, 
respectively  touching  their  knowledge  of  the  nature  and  effect  of  the 
ap]^cation  intended  to  be  made  by  the  said  petition,  and  to  ascertain 
\i^ether  they  the  said  G,  L  and  K,  M,  freely  desire  to  make  such  applica- 
tion, and  whether  she  the  said  N,  P.  freely  desires  to  consent  to  such 
application. 

Dated  this  day  of 

This  summons  was  taken  out  by  of  ,  soHdtois  for  the 

applicant. 


J^o.  9. — ^FoBM  of  ExAMiNATioir  of  a  Mabribd  Woicak  making  or 

assenting  to  an  Application. 

{Title  same  as  petition,) 

The  examination  of  the  petitioner  G,  the  wife  of  H,  J,,  and  JET.  the  wife 
♦  Insert  the      of  L.  M,,  and  of  N.  the  wile  of  0.  P.  of  • 

names  of  all  We,  the  said  G.  /.,  K.  M,,  and  N,  P.,  haying  been  this  day  respectively 
who  oan  be  examined  apart  from  our  respective  husbands  touching  our  knowledge  of 
oonvnuently  {^q  nature  and  effect  of  an  application  intended  to  be  made  to  the  High 
examined  by     Q^xiTt  of  Justice  by  a  petition  presented  in  this  matter  on  the  day 

"^^  P^T'   of  by  us  the  said  G.  J.  and  K.  M,  and  others,  for  answer  thereto 

son  and  at  tbe  ggygraUy  g^y  that  we  are  aware  of  the  nature  and  effect  of  the  said 
same  fame.        jutended  application,  and  we  the  said  G,  J.  and  K,  M.  severally  freely 
deedre  to  make  such  application,  and  I,  the  said  N,  P.,  freely  desire  to 
consent  to  such  application.    As  witness  our  hands  this         day  of 
Witness  to  the  signature  of  the  \ 
said  G.  /.,  K,  if.,  and  N.  P.  ( 

''  ^"  addreaa.  ) 
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[To  heaiihe  foot  of  the  dbom  Examination,']  '  Settled 

No.  10.— FoBic  ol  Okbupicatb  of  Examthtatiok  of  Mabbibd  Women  ^^^^^^' 

TnaTring  or  assenting  to  an  Application.  \ — 

I,  the  undersigned  A.  B.,  being  the  person  appointed  by  the  Master  of 
the  Bolls  or  the  Yice-Ghancellor  for  the  purpose  of  examining  the 

above-named  G,  the  wife  of  H.  L,  K,  the  wife  of  Z.  M,,  and  N,  the  wife 
of  0.  P.,  hereby  certify  that  I  haye  this  day  of  examined  the 

said  G.  /.,  K.  if.,  and  iv.  P.  apart  from  their  respectiye  husbands  touching 
their  knowledge  of  the  nature  and  effect  of  the  application  intended  to  be 
made  by  tiiie  petition  above  referred  to,  and  I  have  taken  such  examination 
in  writiii^  as  above  set  forth,  and  I  further  certify  that  at  the  time  of  sudi 
examination  I  explained  to  them  the  nature  and  effect  of  the  said  appli- 
cation, and  I  am  satisfied  that  they  were  aware  of  the  nature  and  e&fd  of 
such  application,  and  that  they  the  said  G.  I,  and  K.  M,  freely  desire  to 
make  the  said  application,  and  that  the  said  N,  P.  freely  desires  to  consent 
to  the  said  apphcation. 


No.  11. — ^FoBic  of  ApFiDAyrr  yerifying  Examination. 

{Title  OB  in  petition,) 

I,  Q,  B,  of  ,  make  oath  and  say  that  I  was  present  and  did  see 

G,  I,,  K,  M,,  and  N,  P.  respectively  named  ia  tiie  above  petition,  sign 
the  examination  or  paper  writing  annexed  hereto  and  now  produced  and 
shown  to  me  marked  A,  and  that  the  signatures  G.  /.,  K,  M,,  and  N,  P. 
attached  thereto  are  respectively  the  proper  handwritings  of  G.  the  wife 
of  H.  I.  of  ,  K,  the  wife  of  L,  M.  of  ,  and  N,  the  wife  of  0.  P. 

of  .    And  I  further  say  that  I  was  present  and  did  see  A,  B,  sign 

the  certificate  or  paper  writing  annexed  hereto  and  now  produced  and 
shown  to  me  marked  B,  and  that  the  signature  A,  B,  attached  thereto  is 
the  proper  handwriting  of  ^.  ^.  of  &c.  And  I  say  that  the  signature 
Q.  B,  attached  to  the  said  paper  writings  as  a  witness  is  my  handwriting. 


No.  12. — ^FoBic  of  Nones  pursuant  to  the  dOth  section  of  the  Act. 

{Title  same  a»  petition,) 

In  the  High  Oourt  of  Justice,  Chancery  Division, 

Master  of  the  Bolls  lor  the  Yice-ChanceUor  Malins  or  other  Vice- 
Chancellor], 

Take  notice  that  [name  petitioners  and  their  addressee  as  in  petition]  haye 
presented  a  petition  ia  the  above  matters  praying  that  [<u  in  petition,  but 
describing  the  tands,  messtiaaeSf  or  tenements,  as  in  the  petition],  and  it  is 
intended  to  apply  to  the  said  court  for  an  order  in  accordance  with  such 
prayer.  Tbia  notice  is  given  to  you  in  pursuance  of  the  above  act  because 
you  are  seised  or  possessed  of  an  estate  in  trust  for  ,  whose  consent 

or  concurrence  to  or  in  the  application  is  required  by  the  act.  You  or 
your  solicitors  can  upon  reasonaole  notice  to  the  under- named  A,  and  B, 
mspect  and  peruse  the  petition  at  tiie  address  specified  at  the  foot  hereof 
wiuiout  payment  of  any  fee,  and  you  are  entitled  at  your  expense  to  have 
a  copy  of  such  petition  furnished  to  you. 

Dated  this  day  of 

A.  &B, 

Address, 

SoHdtors  for  the  petitioners. 

To  [nam^  the  persons  to  be  served  pursuant  to  the  above  section]. 
8.  XX 
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Orden  undtr 

BetUad 

Satates  Aet, 

1877. 


Settled  Land  Aet,  1882. 

No.  13. — ^Fofiic  of  NonoB  to  be  inserted  in  newspapers  if  diieoted 

pursuant  to  the  Slst  section. 

{Tide  OB  in  petition,) 

By  direction  of  the  Master  of  the  Bolls  (or  the  Yioe-OhaDcellor  ) 

notice  is  hereby  given  that  an  application  by  petition  has  been  made  to 
the  court  of  the  said  judge  for  a  sale  or  for  powers  to  grant  leases  of  the 
above-mentioned  hereditaments  (or  otherwise  according  to  ^e  circum- 
stances}, and  the  court  has  directed  the  application  to  be  adjourned  (or 
adjourned  till  ),  and  any  person,  whether  interested  in  the  estate  or 

not,  may  on  or  before  apply  to  tiie  said  court  by  motion  for  leave  to 

be  heard  ui  opposition  to  or  in  support  of  such  application.  The  petition 
may  be  inspected  on  application  to  Messrs.  A,  SLnaB,  of  ,  &e  soU- 

citors  for  the  petitioners. 


SETTLED  LAND  ACT,  1882. 

45  &  46  ViCTORLfi,  CAP.  38. 

An  Act  for  facUitaiing  Sales,  Leases,  and  other  dispositions 
of  Settled  Land,  and  for  promoting  the  execution  of 
Improvements  thereon.  [lOtfi  August,  1882.] 


Bb  it  enacted  as  follows : 


45  ft  46  Viet. 
0.  88,  s.  1. 

Short  title ; 
oommenoe- 
ment; 
extent. 


I. — ^PEELIinNART. 

1. — Q.)  This  aot  may  be  cited  as  the  Settled  Land  Act,  1882. 

(2.)  This  act,  except  where  it  is  otherwise  expressed,  shall 
commence  and  take  effect  from  and  immediately  after  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  eighty- 
two,  which  time  is  in  this  aot  referred  to  as  the  commencement 
of  this  act. 

(3.)  This  act  does  not  extend  to  Scotland  (a). 

(a)  As  to  the  general  ohject  of  the  act,  see  the  remarks  of  Ckittff,  J., 
Cardigan  v.  Curzon-Howe  (30  Ch.  D.  536). 


Definition  of 
settlement, 
tenant  for 
Ufe,  &c. 


II. — ^Definitions. 

*  2. — (1.)  Any  deed,  wiU,  agreement  for  a  settlement,  or  other 
agreement,  covenant  to  surrender,  oopy  of  court  roll,  Aot  of 
Parliament,  or  other  instrument,  or  any  number  of  instruments, 
whether  made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  act,  under  or  by  virtue 
of  which  instrument  or  instroments  any  land,  or  any  estate  or 
interest  in  land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  suooession,  oreates  or  is  for  purposes 
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of  this  act  a  setHement,  and  is  in  this  act  referred  to  as  a  settle-  45  ft  46yiot. 
ment,  or  as  the  settlement,  as  the  case  requires  (6).  ^  _?: *  *'   ' 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor  or 
descending  to  the  testator's  heir,  is  for  purposes  of  this  act  an 
estate  or  interest  ooming  to  the  settlor  or  heir  under  or  by  virtue 
of  the  settlement,  and  comprised  in  the  subject  of  the  settle- 
ment. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the 
subject  of  a  settlement,  is  for  purposes  of  this  act  settled  land, 
and  is,  in  relation  to  the  settlement,  referred  to  in  this  act  as  the 
settled  land  {c). 

(4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  act,  or  not,  is  governed  by  the  state  of 
f  aots,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  effect  {d), 

(5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is 
for  purposes  of  this  act  the  tenant  for  life  of  that  land,  and  the 
tenant  for  life  imder  that  settlement  {e). 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  (/) 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent 
estates  or  interests,  they  together  constitute  the  tenant  for  life 
for  purposes  of  this  act. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding  that, 
under  the  settlement  or  otherwise,  the  settled  land,  or  his  estate 
or  interest  therein,  is  encumbered  or  charged  in  any  manner  or  to 
any  extent  (^). 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a 
settlement,  trustees  with  power  of  sale  of  settled  land,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or  if  under  a  settlement  there  are  no  such  trustees,  then 
the  persons,  if  any,  for  the  time  being,  who  are  by  the  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  this  act,  are 
for  purposes  of  this  act  trustees  of  the  settlement  (A). 

(9.)  Capital  money  arising  under  this  act,  and  receivable  for 
the  trusts  and  purposes  of  l£e  settlement,  is  in  this  act  referred 
to  as  capital  money  arising  under  this  act  (i). 


QO.)  In  this  a,ct — 


[i.)  Land  includes  incorporecd  hereditaments,  also  an  un- 
divided share  in  land  {j ) ;  income  includes  rents  and  profits ;  and 
possession  includes  receipt  of  income : 

(ii.)  Bent  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or  other- 
wise ;  and,  in  relation  to  rent,  payment  includes  delivery ;  and 
fine  includes  premium  or  f ore-grEt,  and  any  payment,  considera- 
tion, or  benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(iii.)  Building  purposes  include  the  erecting  and  tiie  im- 
proving of,  and  the  adding  to,  and  the  repairing  of  buildings ; 
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^^^yux.  and  a  bnilding  lease  is  a  lease  for  any  building  pniposeB 
e.  8«,  ■■  2^    or  purposes  connected  therewith : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether 
already  opened  or  in  work  or  not,  and  include  all  minerals  and 
substances  in,  on,  or  under  the  land,  obtainable  by  undergroond 
or  bj  surface  workin^^ ;  and  mining  purposes  include  the  sinking 
and  searching  for,  wmning,  working,  getting,  making  merohani- 
able,  smelting  or  otherwise  converting  or  working  for  the 
purposes  of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any  other 
land,  and  the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those  purposes;  and  a 
mining  lease  is  a  lease  for  any  mining  purposes  or  purposes 
connected  therewith,  and  includes  a  grant  or  licence  for  any 
mining  purposes  : 

fv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship: 

(vi.)  Steward  includes  deputy  stewani,  or  other  proper  officer, 
of  a  manor  : 

(yii.)  Will  includes  codicil,  and  other  testamentary  instrument, 
and  a  writing  in  the  nature  of  a  will : 

fyiii.)  Securities  include  stocks,  funds,  and  shares : 

[ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
coTirt: 

(x.)  The  Land  Commissioners  for  England  as  constituted  by 
this  act  are  referred  to  as  the  Land  Commissioners  {k) : 

(xi.)  Person  includes  corporation. 


!i 


Sub-Beot.  (1). 
Settlemont. 


Snb-seot.  (3). 
Settled  land. 


(6)  The  **  settlement"  may  consist  of  two  or  more  documents (1FX<«?- 
vyright  y.  Walker,  23  Ck.  D.  759 ;  Re  Earle  and  Webster,  24  Ok.  I).  148). 
And  where  a  will  directed  property  to  be  held  upon  the  trusts  of  a  pre- 
existing settlement,  the  wiU  and  settlement  constituted  for  the  purposes 
of  this  act  one  settlement  {Re  Mundy,  1891,  1  Ch.  399).  So  wnare  the 
limitations  of  the  will  and  deed  were  started  independently  {Re  Byng^  1892, 
2  Gh.  219).  But  every  derivatiye  settlement  is  not  necessarilymrt  of  the 
*'  settlement"  for  the  purposes  of  this  act  {^Re  KnowUSf  27  Ch.  D.  707; 
see  S.  L.  Act,  1890,  s.  4,  post,  p.  643.  See  in  connection  with  sub-sect  1 
the  ca^es  under  S.  E.  Act,  1877,  ante,  p.  644). 

(c)  Sub'Sect.  3  does  not  extend  to  an  undivided  share  {Re  CoUinge,36  Ch. 
D.  518 ;  see,  however,  sub-sect.  10,  d.  (i.) ).  Where  two  proncoiieB  are 
limited  by  the  same  instrument  to  the  same  uses,  except  uiat  one  is 
subject  to  a  term,  they  together  form  one  settled  estate  {Re  Stamford,  43 
Ch.  D.  84^.  It  i3  doubtful  whether  properties  limited  bj  the  same  insfaru- 
ment  to  tne  same  tenant  for  life  and  after  his  death  to  different  remainder- 
men constitute  one  settled  estate  {Id,  43  Ch.  D.  91). 
Sub-sect.  (4).  {d)  The  time  of  the  settlement  taking  effect  is,  in  the  case  of  a  will,  the 
death  of  the  testator  {Re  Stamford,  43  Ch.  D.  90). 

(e)  **  Beneficially  entitled  "  means  entitled  for  his  own  benefit,  if  there 
is  anything  to  be  derived  from  the  estate,  and  not  simply  as  trustee  for 
others.  A  person  may  be  * '  beneficially  entitled  "  even  though  he  actually 
receives  nothing  {Re  Jones,  26  Ch.  Div.  743 ;  Re  Atkinson,  Atkinson  v. 
Bruce,  30  Ch.  B.  612 ;  see  sect.  2,  sub-sect.  7).  A  trust  to  pay  rents 
during  a  person's  life  to  him,  his  wife  and  children,  or  one  or  more  of  them, 
does  not  make  him  a  tenant  for  life  {Re  Atkinson,  31  Ch.  Diy.  577).  Where 
land  was  limited  to  trustees  during  the  life  of  A.  on  trust  to  sell  the  life 
estate  and  hand  over  the  proceeds  to  A.  and  B.,  and  A.  covenanted  not  to 
take  the  life  estate  in  specie,  it  was  held  that  A.  and  B.  could  together 


Smb-sect.  (6). 

Tenant  for 
life. 


Definitions.  ^'^^ 

seU  as  tiie  tenant  for  life  {Be  Hah  and  Smyth,  65  L.  T.  161).  mere  there  «  *  46  Vict, 
was  a  trust  in  a  will  for  aociunnlation  of  rents  during  the  life  of  the  e.  8S,  a.  g. 
testator's  son,  who  was  his  heir,  such  heir  was  on  the  expiration  of  the 
period  allowed  by  the  Thellusson  Act  held  to  be  a  tenant  for  life  or  person 
having  the  powers  of  a  tenant  for  life  ^Be  Atheriorty  ^.^^^>  ^*  ^*  ^^)' 
"  Entitled  to  possession"  means  possession  as  oontradistineuished  from 
reyersion  {Re  Atkinson^  Atkinaon  y.  Bruce,  30  Gh.  D.  612).  As  to  persons 
who  have  the  same  powers  as  a  tenant  for  life,  see  sects.  58—63,  post, 
p.  709,  and  cases  there  quoted. 

(/)  "  So  entitled"  in  this  snb-section  means  entitled  for  life  {Be  Atkin-  Sub-aect.  (6). 
mm,  Atk%ne(m  v.  Bruce,  31  Ch.  Div.  577 ;  Be  ColUnge,  36  Ch.  D.  616). 
"Where  trustees  have  power  to  distribute  rents  between  one  or  more  of 
several  persons  during  the  life  of  one  of  them,  these  persons  do  not 
together  constitute  a  tenant  for  life  {Be  Atkinson,  sup,)  It  has  been  held 
that  when  one  undiyided  moiety  is  vested  in  A.  in  fee,  the  tenant  for  life 
of  the  other  moiety  cannot  sell  such  moiety  alone  {Be  Cotlinge,  36  Ch.  D. 
516) ;  but  see  sect.  2,  sub-sect.  10,  d.  (i.) 

{g)  Even  if  the  incumbrances  exceed  the  income  {Be  Jones,  26  Gh.  Diy.  Sub-sect.  (7). 
740).    A  disposition  of  the  entire  rent  is  not  an  incumbrance  within  this 
sub-section  {Be  Strangways,  Hickley  v.  Strangways,  34  Gh.  D.  427).    See 
sect.  50  {pogt,  p.  705). 

Ui)  See  S.  L.  Act,  1890,  s.  16,  post,  p.  724.  Trustees  with  a  power  of  sale  Sab-sect.  (8). 
subject  to  the  consent  of  another  are  trustees  for  the  purposes  of  this  act  Trustees  oi 
{Constable  v.  Constable,  32  Gh.  D.  233),  unless  that  consent  cannot  be  the  settle- 
obtained  {Be  Johnstone,  17  L.  B.  Ir.  172) ;  and  will  be  such  trustees  for  ment. 
the  purposes  of  a  sale  of  heirlooms,  though  the  power  of  sale  does  not 
extend  to  the  heirlooms  {Constable  v.  Constable,  supX    Trustees  holding 
realty  on  trusts  declared  of  personalty,  which  included  a  power  to  call  in 
and  vary  investments,  were  held  trustees  for  the  puiposes  of  this  act  {Be 
Oamett  Orme  and  Hargreave,  25  Gh.  D.  695). 

{%)  The  following  sections  refer  expressly  to  sources  from  which  capital  Sub-seot.  (9). 
may  be  derived,  viz.,  S.  L.  Act,  1882,  sects.  11.  18,  22  (7),  31  (1)  (ii.),  34,  Capital 
35  (2),  37  (2) ;  S.  L.  Act,  1884.  s.  4 ;  S.  L.  Act,  1889,  s.  3 ;  S.  L.  Act,  1890,  money, 
s.  11  (1 V   As  to  moneys  which  may  be  treated  as  capital  moneys,  see  sects. 
32,  33  (post,  p.  696) ;  Be  Mackenzie  (23  Ch.  D.  750) ;  Be  Tennant  (40  Ck 
D.  594);  BeMundy  (1891,  1  Ch.  406);  Clarke  y.  Thornton  (35  Gh.  D.  314). 
Moneys  arising  from  an  exercise  of  the  powers  of  a  tenant  for  life  under 
sect.  3  are  capital  moneys  (Cardigan  v.  Curzan-Howe,  41  Gh.  Div.  375). 

(/)  Land  mcludes  copyholds  {Be  Price,  Leighton  v.  Price,  27  Gh.  D.  SubHaeot.(lO) 
552),  or  a  dignity  which  descends  to  heirs,  such  as  a  baronetcy  {Be  Bivett-  (i*) 
Camac,  30  Gh.  D.  136;  see  ife  Ayles/ord,  32  Ch.  D.  162),  or  tithes  {Be 
Esdaile,  Esdaile  v.  Esdaile,  54  L.  T.  637).    As  to  the  conduding  words 
of  the  clause,  see  Be  Jones  (26  Gh.  Div.  740). 

{h)  The  powers  and  duties  of  the  Land  Commissioners  are  now  vested  Sub-sect.  (10) 
in  the  Board  of  Agriculture  (52  &  53  Yict.  c.  30).  (^0 


m. — Sale  ;  Enfranchisement  ;  Exchange  ;  Partition. 

General  Powers  and  Begulations, 

8.  A  tenant  for  life— 

(i.)  May  sell  the  settled  land^  or  any  part  thereof,  or  any  Powers  to 

easement,  ri^ht,  or  privilege  of  any  kind,  over  or  in  I?^  ^'  ^® 
relation  to  die  same;  and  "^    °' 

(ii.)  Where  the  settlement  oomprises  a  manor,  may  sell  the 
seignoiy  of  any  freehold  land  within  the  manor,  or 
the  freehold  and  inheritance  of  any  copyhold  or 
customary  land,  parcel  of  the  manor,  with  or  without 
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^  *8?  ^^3**  ^^7  exception  or  reaenration  of  all  or  any  mineB  <» 

— : — I — L-  minerals,  or  of  any  rights  or  powers  relatiTe  tx)  mining 

purposes,  so  as  in  every  such  case  to  effect  an  enfran- 
chisement; and 
(iii.)  May  make  an  exchange  of  the  settled  land,  or  any 
part  thereof,  for  other  land,  including  an  exdiange 
in  consideration  of  money  paid  for  equality  of  ex- 
change; and 
(iv.)  Where  the  settlement  comprises  an  undivided  share  in 
land,  or,  under  the  settlement,  the  settled  land  has 
come  to  be  held  in  undivided  shares, — ^may  concur  in 
making  partition  of  the  entirety,  including  a  partition 
in  consideration  of  money  paid  for  equiuity  of  par- 
tition (/). 

{I)  The  act  confers  on  tenants,  for  life  the  power  of  sale  and  other 
powers  of  an  absolute  owner,  but  does  not  make  saleable  what  is  in  its 
nature  inalienable,  as  a  di^ty  {Re  Bivett-Camac,  30  Cli.  D.  140).  In 
selling  the  tenant  for  life  is  a  trustee  for  all  parties  (sect.  53);  out  he 
may  sell  to  increase  his  own  income  {WheelumgJU  v.  Walker ,  23  Ch.  D. 
759;  Re  Sebright,  33  Ch.  D.  436;  see  Cardigan  v.  Curzon-Hmvt,  30  Ch.  D. 
639).  It  has  been  said  that  he  may  sell  from  ill-will,  or  caprice,  or 
because  the  remainderman  is  disliked  (Cardigan  v.  Curzon-Howe,  30  Ch. 

D.  640;  Wheelwright  v.  Walker y  sup,;  Re  Chaytor,  25  Ch.  D.  664;  see, 
however,  the  cases  quoted  under  sect.  63,  post,  p.  707).  The  tenant  for 
life  may  sell,  notwithstanding  that  he  has  assigned  his  own  interest  (sect. 
60,  po«<,  p.  705;  Re  Sebriaht,  33  Ch.  D.  429;  Re  Aileshury,  1892,  1  Ch. 
606),  but  in  such  case  the  sale  is  without  prejudice  to  the  assignee's 
rights  {Cardigan  v.  Curzon^Howe,  40  Ch.  D.  341);  and  may  sell,  notwith- 
standing that  the  remainderman  has  assigned  his  interest  {Wheelwright  y. 
Walker,  23  Ch.  D.  762). 

A  remainderman  cannot  restrain  the  tenant  for  life  from  selling  on  the 
ground  that  the  property  may  increase  in  value  {Thomas  v.  Williams^ 
24  Ch.  D.  658).  In  an  early  case  under  the  act  it  was  held  that  he 
might  restrain  him  from  sellme  until  trustees  under  the  act  had  been 
appointed  (WheeltvrigJU  v.  Walker,  23  Ch.  D.  762).  As  between  the 
tenant  for  life  and  a  purchaser  from  him,  however,  the  fact  that  there 
were  no  trustees  at  the  time  of  the  contract,  or  that  (if  there  were  any)  no 
notice  (See  sect.  46,  post,  p.  701),  had  been  given  to  them,  is  not  a  defect  of 
the  title  of  the  tenant  for  Efe  to  sell  {Batten  v.  Russell,  38  Ch.  D.  344 ;  Marl- 
horotigh  v.  Sarioris,  32  Ch.  D.  616).  It  would  seem  that  a  purchaser  may 
require  the  appointment  of  trustees  before  completion  {Haiten  v.  RusseU, 
38  Ch.  D.  346).  But  where  persons  have  been  appointed  under  sect.  60 
(post,  p.  711)  to  exercise  a  tenant  for  life's  powers,  no  trustee  need  ever  be 
appointed  {Re  Dudley,  36  Ch.  D.  338).  The  restrictions  imposed  by  a 
private  act  on  a  sale  oy  trustees  do  not  affect  a  sale  by  the  tenant  for  life 
under  this  section  {Re  Chaytor,  26  Ch.  D.  661).  A  decree  for  the  execu- 
tion of  the  trusts  of  the  settlement  does  not  prevent  the  tenant  for  life 
from  selling  without  the  sanction  of  the  court  {Cardigan  v.  Curzon^Howe, 
30  Ch.  D.  531).  For  the  case  where  an  order  for  sale  has  been  previously 
made  in  an  action,  see  Taylor  v.  Poncia  (26  Ch.  D.  646) ;  or  imder  the  S. 

E.  Act,  1877 ;  Re  Barrs-Haden  (49  L.  T.  661 ;  32  W.  E.  194) ;  Re  Poole  (60 
L.  T.  686 ;  32  W.  B.  966). 

Where  trustees  had  contracted  for  an  immediate  sale,  but,  in  conse- 
quence of  their  power  of  sale  not  arising  till  after  the  death  of  a  tenant 
tor  life,  could  not  make  a  good  title,  they  could  not  force  the  purchaser  to 
accept  a  conveyance  from  the  tenant  for  life  under  this  act  {Rs  Bryant 
and  Baminghamy  44  Ch.  Div.  218). 


Sale;  Unfranehisement;  Exchange;  Partition.  6''^ 

4.— (1.)  Every  sale  shall  be  made  at  the  best  price  that  can  «  %^^' 
reasonably  be  obtained.  _-J LJ 

(2.)  Every  exohange  and  every  partition  shall  be  made  for  Regnlationfl 
the  best  consideration  in  land  or  in  land  and  money  that  can  ^p®^|^. 
reasonably  be  obtained.  ^  ohiaement, 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and  ezohaxige,  and 
either  by  auction  or  by  private  contract.  partition. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddbgs 
and  buy  in  at  an  auction. 

(5.)  A  sale,  exohange,  or  partition  may  be  made  subject  to 
any  stipulations  respecting  title,  or  evidence  of  titie,  or  other 
things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction  or 
reservation  with  respect  to  buildiiig  on  or  other  user  of  land,  or 
with  respect  to  mines  and  minerals,  or  with  respect  to  or  for  the 
purpose  of  the  more  beneficial  working  thereof,  or  with  respect  to 
any  other  thing,  may  be  imposed  or  reserved  and  made  binding, 
as  far  as  the  law  permits,  bv  covenant,  condition,  or  otherwise, 
on  the  tenant  for  life,  and  me  settied  land,  or  any  ]^art  thereof, 
or  on  the  other  party  and  any  land  sold  or  given  m  exchange 
or  on  partition  to  nim. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a  re- 
grant  of  any  right  of  common  or  other  right,  easement,  or 
privilege  theretofore  appendant  or  appurtenant  to  or  held  or 
enjoyed  with  the  land  enfranchised,  or  reputed  so  to  be, 

(8.)  Settied  land  in  England  shall  not  be  given  in  exchange 
for  land  out  of  England  (m) . 

(m)  Having  regard  to  sab-sect.  (1),  a  tenant  for  life  was  restrained 
from  selling  at  a  less  price  than  that  offered  by  the  remainderman 
{Whedtoright  v.  Walker y  48  L.  T.  867).  When  the  sale  or  exchange  is 
made  for  the  erection  of  dwellings  for  the  working  classes,  see  S.  L.  Act, 
1890,  s.  18  {poet,  p.  725);  and  53  &  54  Yict.  c.  70,  s.  74.  As  to  granting 
and  reserving  easements  on  an  exchange  or  partition,  see  S.  L.  Act,  1890, 
s.  5  {pod,  p.  721). 


Special  Powers. 

6.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incum-  Tranafer  of 
brance  affecting  land  sold  or  given  in  exchange  or  on  partition,  incumbranoes 
the  tenant  for  Kfe,  with  the  consent  of  the  incumbrancer,  may  ^^  ^^^  ^^^* 
charge  that  incumbrance  on  an^  other  part  of  the  settled  land, 
whether  already  charged  therewith  or  not,  in  exoneration  of  the 
part  sold  or  so  given,  and,  by  conveyance  of  the  fee  simple,  or 
other  estate  or  interest  the  subject  of  the  settlement,  or  by 
creation  of  a  term  of  years  in  the  settled  land,  or  otherwise, 
make  provision  accordingly. 
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building  or 

minisg 

purpofles 


Power  for  6.  A  tenant  for  life  majr  lease  the  settled  land,  or  any  part 

tTi^  for      thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over  or 
ordiDAiyor      in  relation  to  the  same,  for  any  purpose  whatever,  whether 
involving  waste  or  not,  for  any  term  not  exceeding — 
(i.)  In  case  of  a  building  lease,  ninety-nine  years : 
(ii.)  In  case  of  a  mining  lease,  sixty  years : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years  (n). 

(n)  Where  there  has  been  an  order  under  the  S.  E.  Act,  1877,  granting 
a  power  of  leasing  to  trustees,  a  tenant  for  life  cannot  exercise  Ihe  powers 
of  this  section  until  that  order  is  stayed  {Re  Poole,  50  L.  T.  585 ;  32  W.  R. 
956).  As  to  a  tenant  for  life  refusing  to  lease,  see  Be  Matuei  (1884,  W.  N. 
209}. 

Further  provisions  as  to  leases  by  a  tenant  for  life  are  contained  in 
sects.  7  and  8  of  the  S.  L.  Act,  1890,  jpoat,  p.  721. 


RegolatioiiB 
respecting 
leases 
generaUj. 


7. — (1.)  Every  lease  shall  be  by  deed  (o),  and  be  made  to  take 
effect  in  possession  not  later  than  twelve  months  after  its  date. 

(2.)  Every  lease  shall  reserve  the  best  rent  that  can  reasonably 
be  obtained,  regard  being  had  to  any  fine  taken,  and  to  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settl^ 
land,  and  generally  to  the  circumstances  of  the  case  (/>). 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 
being  paid  within  a  time  therein  specified,  not  exceeding  thirty 
days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by  the 
lessee  and  delivered  to  the  tenant  for  life ;  of  which  execution 
and  delivery  the  execution  of  the  lease  by  the  tenant  for  life 
shaU  be  sufficient  evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  indorsement 
thereon,  signed  by  the  tenant  for  life,  respecting  any  matter  of 
fact  or  of  calculation  imder  this  act  in  relation  to  the  lease,  shall, 
in  favour  of  the  lessee  and  of  those  claiming  under  him,  be 
sufficient  evidence  of  the  matter  stated  {q), 

(o)  A  writing  is  sufficient  where  the  term  does  not  extend  beyond  three 
years  (S.  L.  Act,  1890,  s.  7,  sub-s.  3,  poit,  p.  721).  Compare  note  to  8  &  9 
Vict.  c.  106,  s.  3,  ante,  p.  486. 

(p)  The  fine  will  be  capital  money  (S.  L.  Act,  1884,  s.  4,  post,  p.  717). 
The  words  "  any  money  laid  out  **  do  not  include  a  past  voluntary  ex- 
penditure {Be  Chawner,  1892,  2  Oh.  196). 

{q)  See  further  S.  L.  Act,  1890,  s.  7  {post,  p.  721).  As  to  renewable 
leases,  see  Be  Famell,  33  Oh.  D.  699.  And  when  a  lease  is  made  for  the 
erection  of  dwellings  for  the  working  classes,  see  3.  L.  Act,  1890,  s.  18 
{post,  p.  726),  and  63  &  64  Vict.  c.  70,  s.  74. 


Begpilationa 
respecting 
building 
leases. 


Building  and  Mining  Leases, 

8. — (1.)  Every  building  lease  shall  be  made  partly  in  con- 
sideration of  the  lessee,  or  some  person  by  whose  direction  the 
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lease  is  granted,  or  some  other  person,  having  erected,  or  agreeing  **  *|6 i^t. 
to  erect,  builduigs,  new  or  additional,  or  naving  improved  or     ^'     *  **  ' 
repaired,  or  agreeing  to  improve  or  repair,  btdldings,  or  having 
executed,  or  agreeing  to  execute,  on  the  land  leased,  an  improve- 
ment authorized  by  this  act,  for  or  in  connexion  with  building 
purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than 
the  rent  ultimately  payable,  may  be  made  payable  for  the  first 
five  years  or  any  less  part  of  the  term. 

(8.)  Where  the  land  is  contracted  to  be  leased  in  lots,  the 
entire  amount  of  rent  to  be  ultimately  payable  may  be  appor- 
tioned among  the  lots  in  any  manner ;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less 
than  ten  shillings ;  and 

(ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for 
the  time  being  granted  shall  not  be  less  than  the  total 
amount  of  the  rents  which,  in  order  that  the  leases  may 
be  in  conformity  with  this  act,  ought  to  be  reserved  in 
respect  of  the  whole  land  for  the  time  being  leased ; 
and 

(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one  fifth 
part  of  the  full  annual  value  of  the  land  comprised 
m  that  lease  with  the  buildings  thereon  when  com- 
pleted (r). 

{r\  The  words  in  sub-sect.  1,  ''in  consideration  of  the  lessee  having 
erected  buildings,"  do  not  include  the  case  of  past  voluntary  expenditure 
{Ee  ChawneVy  1892,  2  Oh.  195).  As  to  whether  a  lease  of  land  let  in  con- 
nection with  buildinff  land,  but  not  itself  built  upon,  is  a  building  lease, 
see  Re  Sabin  (1885,  W.  N.  197). 

As  to  inserting  an  option  of  purchase  in  a  building  lease  under  this 
section,  see  S.  L.  Act,  1889  {poet,  p.  720). 


'•rii-^  ^  *  mining  lease—  ^  Eegolation. 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary  lespeotmg 

according  to  the  acreage  worked,  or  by  or  according  to  "*""^  leases* 
the  quantities  of  any  mineral  or  substaiice  gotten,  made 
merdiantable,  converted,  carried  away,  or  disposed  of, 
in  or  from  the  settled  land,  or  any  other  land,  or  by  or 
according  to  any  facilities  given  in  that  behalf  (s) ; 
and 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable,  with  or 
without  power  for  the  lessee,  in  case  the  rent,  according 
to  acreage  or  quantity,  in  any  specified  period  does  not 
produce  an  amount  equal  to  the  fixed  or  TniniTmiTn  rent, 
to  make  up  the  deficiency  in  any  subsequent  specified 
period,  free  of  rent  other  than  the  fixed  or  miTiiTmiTn 
rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee 
having  executed,  or  his  agreemg  to  execute,  on  the  land  leased. 
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*o.^«*i^9*'  Ml  iinprovement  authorized  by  thifl  act,  for  or  in  oonnezion  mill 
— ! — 1.  mining  purposes.  . 

(«)  The  rent  may  var^  aooording  to  the  price  of  the  minerals  (S.  L.  Act, 
1890,  8.  8,  pod,  p.  722). 

10. — (1.)  Where  it  is  shown  to  the  court  with  respect  to  the 
district  in  which  any  settled  land  is  situate,  either — 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or 
granted  for  building  or  mining  purposes  for  a  longer 
term  or  on  other  conditions  than  the  term  or  conditions 
specified  in  that  behalf  in  this  act,  or  in  perpetuity ;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building 
or  mining  purposes  of  land  therein,  except  for  a  longer 
term  or  on  otner  conditions  than  the  term  and  con- 
ditions specified  in  that  behalf  in  this  act,  or  except  in 
perpetuity ; 
the  court  may,  if  it  thinks  fit,  authorize  generally  the  tenant 
for  life  to  make  from  time  to  time  leases  or  grants  of  or  affecting 
the  settled  land  in  that  district,  or  parts  thereof,  for  any  term  or 
in  perpetuity,  at  fee-farm  or  other  rents,  secured  by  condition 
of  re-entiT,  or  otherwise,  as  in  the  order  of  the  court  expressed, 
or  may,  if  it  thinks  fit,  authorize  the  tenant  for  life  to  make  any 
such  lease  or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  court  to  the  contrary,  each  of  his 
successors  in  title  bein^  a  tenant  for  life,  or  having  the  powers 
of  a  tenant  for  life  under  this  act,  may  make  in  any  case,  or  in 
the  particular  case,  a  lease  or  grant  of  or  affecting  the  settled 
land,  or  part  thereof,  in  conformity  with  the  order  {t), 

{i)  When  the  tenant  for  life  was  an  infant  of  eighteen,  and  the  trustees 
asked  for  power  to  grant  building  leasee  for  200  years,  power  was  only 
given  subject  to  the  approval  of  the  court  in  each  case  {Cecil  y.  Langdony 
51  L.  T.  618 ;  54  L.  J.  Gh.  313).  A  mining  lease  for  ninety-nine  years 
has  been  sanctioned  under  this  section  {Re  Powdl,  Allaway  v.  OdHhHty, 
1884,  W.  N.  67).  As  to  a  conveyance  in  fee  for  building,  see  S.  L.  Act, 
1890,  s.  9,  post,  p.  722. 

11.  Under  a  mining  lease,  whether  the  mines  or  minerals 
leased  are  already  opened  or  in  work  or  not,  unless  a  contrary 
intention  is  expressed  in  the  settlement,  there  shall  be  from  time 
to  time  set  aside,  as  capital  money  arising  under  this  act,  part 
of  the  rent  as  follows,  namely, — where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three-fourth  parts 
of  the  rent,  and  otherwise  one-fourth  part  thereof,  and  in  every 
such  case  the  residue  of  the  rent  shall  go  as  rents  and  profits  (u). 

{u)  Compare  the  corresponding  provision  of  the  S.  E.  Act,  1877,  s.  4 
{ante,  p.  645).  A  person  deemed,  under  sect.  63  {post,  p.  713),  to  be  a 
tenant  for  life  is  to  be  treated  as  impeachable  for  waste  {He  Ridge,  Heikard 
y.  Moody,  31  Gh.  Div.  604).  For  an  instance  of  contrary  intention^  see 
Re  Newcastle  (24  Oh.  D.  129).  For  form  of  summons  for  pavment  into 
court  of  rent  set  aside,  see  B.  S.  L.  Act,  Form  10  ( poa<,  p.  730). 

Where  a  lease  of  mines  is  granted  by  the  tenant  for  life  under  sect.  12, 


Part  of 
mining  rent 
to  beset 
adde. 
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sub-sect,  (i.),  to  give  effect  to  a  contract  of  the  settlor,  the  right  of  the   45  4  40  Viet. 
tenant  for  life  to  rents  is  tiie  same  as  if  the  lease  has  been  granted*by  the     c.  88,  a.  11. 
settlor,  sect.  11  not  applying  {Be  Kemeya-Tynte,  1892,  2  Ch.  211), 

Special  Powers. 

12.  The  leasing  power  of  a  tenant  for  life  extends  to  the  Leasing 
making  of-  ^  L^*"" 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into  by  any  objects, 
of  his  predecessors  in  title  for  making  a  lease,  which,' 
if  made  by  the  predecessor,  would  have  been  binding 
on  the  successors  in  title  {v) ;  and 

(li.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  per- 
formance whereof  could  be  enforced  against  the  owner 
for  the  time  being  of  the  settled  land ;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable ;  but  so  that  every  lease, 
as  and  when  confirmed,  shall  be  such  a  lease  as  might 
at  the  date  of  the  original  lease  have  been  lawfully 
granted,  under  this  act,  or  otherwise,  as  the  case  may 
require. 

(v)  See  Re  Kemeys-Tyrde  (1892,  2  Ch.  211). 

Surrenders. 

IS. — (1.)  A  tenant  for  life  may  accept,  with  or  without  con-  Surrender  and 
sideration,  a  surrender  of  any  lease  of  settled  land,  whether  ?^®^  fi^"*^*  ®^ 
made  under  this  act  or  not,  in  respect  of  the  whole  land  leased, 
or  any  part  thereof,  with  or  without  an  exception  of  all  or  any 
of  the  mines  and  minerals  therein,  or  in  respect  of  mines  and 
minerals,  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the 
land  or  mines  and  minerals  leased,  the  rent  may  be  appor- 
tioned. 

(3.)  On  a  surrender,  the  tenant  for  Ufe  may  make  of  the 
land  or  mines  and  minerak  surrendered,  or  of  any  part  thereof, 
a  new  or  other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or 
mines  and  minerals,  and  may  reserve  any  apportioned  or  other 
rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the  determina- 
tion of  the  amount  of  the  rent  to  be  reserved,  and  of  any  fine 
to  be  taken,  and  of  the  nature  of  the  covenants,  provisions,  and 
conditions  to  be  inserted  in  the  new  or  other  lease. 

(6.)  iBvery  new  or  other  lease  shall  be  in  conformity  with  this 
act. 
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Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  oopyhold 
or  oustomary  land,  parcel  of  a  manor  oomprised  in  the  settle- 
ment, a  lioence  to  make  any  suoh  lease  of  that  land,  or  of 
a  specified  part  thereof,  as  the  tenant  for  life  is  by  this  act 
empowered  to  make  of  freehold  land. 

(2.)  The  licence  may  fix  the  annual  yalue  whereon  fines,  fees, 
or  other  customary  payments  are  to  be  assessed,  or  the  amount 
of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the 
manor,  of  which  entry  a  certificate  in  writing  of  the  steward 
shaU  be  sufficient  eyidence. 


Bedioation 
for  streets, 
open  spaoes, 


Y. — Sales,  Leases,  and  other  Dispositions. 

[Sect,  15  VHU  repealed  and  other  provmons  substituted  by  S,  L,  Aetf  1890, 
s.  10,  post,  p.  722.] 

Streets  and  open  Spaces. 

16.  On  or  in  connexion  with  a  sale  or  grant  for  building 
purposes,  or  a  building  lease,  the  tenant  for  life,  for  the  general 
benefit  of  the  residents  on  the  settled  land,  or  on  any  part 
thereof, — 

(i.)  May  cause  or  require  any  parts  of  the  settled  land  to  be 
appropriated  and  laid  out  for  streets,  roads,  paths, 
squares,  gardens,  or  other  open  spaces,  for  the  use, 
gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, with  sewers,  drains,  watercourses,  fencing, 
paving,  or  other  works  necessary  or  proper  in  con- 
nexion therewith ;  and 

(ii.)  May  provide  that  the  parts  so  appropriated  shall  be 
conveyed  to  or  vested  in  the  trustees  of  the  settlement, 
or  other  trustees,  or  any  company  or  public  body,  on 
trusts  or  subject  to  provisions  for  securing  the  con- 
tinued appropriation  thereof  to  the  purposes  aforesaid, 
and  the  contmued  repair  or  maintenance  of  streets  and 
other  places  and  works  aforesaid,  with  or  without 
provision  for  appointment  of  new  trustees  when  re- 
quired ;  and 

(iii.)  May  execute  any  general  or  other  deed  necessary  or 
proper  for  giving  effect  to  the  provisions  of  this  section 
(which  deed  may  be  inrolled  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature),  and  thereby 
declare  the  mode,  terms,  and  conditions  of  the  appro- 
priation, and  the  manner  in  which  and  the  persons  by 
whom  l^e  benefit  thereof  is  to  be  enjoyed,  and  the 
nature  and  extent  of  the  privileges  and  conveniences 
granted. 
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17. — (1.)  A  sale,  exchange,  partition,  or  mining  lease,  may  ^™*®  .^ 
be  made  either  of    land,  with  or  without   an  exception  or  garla^s^d 
reservation  of  all  or  any  of  the  mines  and  minerals  therein,  minerals, 
or  of   any  mines  and  minerals,  and  in  any  such  case  with  ^^  ^^  ^^^' 
or  without  a  grant  or  reservation  of  powers  of  working,  way-  i^y^^^c. 
leaves  or  rights  of  way,  rights  of  water  and  drainage,  and  other 
powers,  easements,  rights,  and  privileges  for  or  incident  to  or 
connected  with  mining  purposes,  in  relation  to  the  settied  land, 
or  any  part  thereof,  or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reservation  of  an  imdivided  share  in  mines 
or  minerals  {w). 

{w)  In  the  following  cases  land  has  been  sold  separately  from  the 
minerals:  Be  Newcastle,  24  Oh.  D.  129;  Be  Brown,  27  Gh.  D.  179.  See, 
as  to  the  power  of  trustees  to  dispose  of  land  and  minerals  separately, 
25  &  26  Yict.  c  108,  poet,  p.  735. 


Mortgage. 

18.  Where  money  is  required  for  enfranchisement,  or  for  Mortgage 
equality  of  exchange  or  partition,  the  tenant  for  life  may  raise  ^'jf^"^^ 
the  same  on  mortgage  of  the  settied  land,  or  of  any  part  ™®^^» 
thereof,  by  conveyance  of  the  fee  simple,  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by  creation  of  a  term 

of  years  in  the  settied  land,  or  otherwise,  and  the  money  raised 
shall  be  capital  money  arising  under  this  act  (x), 

{x)  Eor  form  of  summons,  see  B.  S.  L.  Aot,  Form  11,  poit,  p.  731.  See 
S.  L.  Act,  1890,  s.  11,  post,  p.  723. 

Undivided  Share. 

19,  Where  the  settied  land  comprises  an  undivided  share  in  Goxumnenoe 
land,  or,  under  the  settlement,  the  settied  land  has  come  to  be  "*  «eroifle  of 
held  in  undivided  shares,  the  tenant  for  life  of  an  undivided  ^^^ded 
share  may  join  or  concur,  in  any  manner  and  to  any  extent  share, 
necessary  or  proper  for  any  purpose  of  this  act,  with  any  person 

entitied  to  or  having  power  or  right  of  disposition  of  or  over 
another  undivided  share  {y). 

(v)  It  has  been  held  that  a  tenant  for  life  of  an  imdivided  share  cannot 
sell  alone  {Be  ColUnge,  36  Oh.  D.  516).  See  aivte,  p.  677,  note  (/);  Be 
Powell,  Allaway  v.  Oakley  (1884,  W.  N.  67). 


Conveyance. 

20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  ^j^^^®*^^  ^ 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  &o.  by  oon- 

veyanoe. 
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^  88^^'  ?^^^"^fi^  ^^  0^   partition,  leased,  mortgaged,  or  charged,  or 

— ! — — L  intended  so  to  be,  including  copyhold  or  oustomaiy  or  leasehold 

land  vested  in  trustees,  or  as  regards  easements  or  other  rights 
or  privileges  sold  or  leased,  or  intended  so  to  be,  convey  or 
create  the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  Tises 
and  in  the  manner  requisite  for  giving  effect  to  the  sale, 
exchange,  partition,  lease,  mortgage,  or  charge. 

(2.)  Suon  a  deed,  to  the  extent  and  in  the  manner  to  and  in 
which  it  is  expressed  or  intended  to  operate  and  can  operate 
under  this  act,  is  effectual  to  pass  the  land  conveyed,  or  the 
easements,  rights,  or  privileges  created,  discharged  from  all  the 
limitations,  powers,  and  provisions  of  the  settlement,  and  from 
all  estates,  mterests,  and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  exception  of  (a) — 

(i.)  All  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 

(ii.)  All  such  other,  if  any,  estates,  interests,  and  charges  as 

have  been  conveyed  or  created  for  securing  money 

actually  raised  at  the  date  of  the  deed ;  and  (a) 

(iii.)  All  leases  and  grants  at  fee-farm  rents  or  otherwise,  and 

all  grants  of  easements,  rights  of  common,  or  other 

rights  or  privileges  granted  or  made  for  value  in 

money  or  monejrs  worth,  or  agreed  so  to  be,  before 

the  date  of  the  deed,  by  the  tenant  for  Ufe,  or  by  any 

of  his  predecessors  in  title,  or  by  any  trustees  for  him 

or  them,  under  the  settlement,  or  under  any  statutory 

power,  or  being  otherwise  binding  on  the  successors  in 

title  of  the  tenant  for  life. 

(3.)  In  case  of   a  deed  relating  to  copyhold  or  customary 

land,  it  is  sufficient  that  the  deed  be  entered  on  the  court  rolls  of 

the  manor,  and  the  steward  is  hereby  required  on  production  to 

him  of  the  deed  to  make  the  proper  entry ;  and  on  that  produo- 

•  tion,  and  on  payment  of  customary  fines,  fees,  and  other  dues 

or  payments,  any  person  whose  title  imder  the  deed  requires  to 

be  perfected  by  admittance  shall  be  admitted  accordingly ;  but 

if  the  steward  so  requires,  there  shall  also  be  produced  to  him 

so  much  of  the  settlement  as  may  be  necessary  to  show  the  title 

of  the  person  executing  the  deed;  and  the  same  may,  if  the 

steward  thinks  fit,  be  also  entered  on  the  court  roUs  (6). 

{z)  A  building  lease  granted  by  a  tenant  by  the  curtesy  as  absolute 
owner  was  held  by  virtue  of  this  section  to  operate  as  a  good  lease 
under  the  act  {Mogridge  v.  CI^ipp,  66  L.  T.  658). 

(a)  Sub-sect.  2  (ii.)  includes  all  estates  and  interests  created  sub- 
sequently to  lie  settlement,  and  therefore  includes  not  only  charges  for 
raising  portions,  but  a  mortgage  of  his  life  interest  by  the  tenant  for  life 
{Be  Sebrighiy  33  Ch.  D.  438 ;  but  see  Cardigan  v.  Curzon-Howe,  40  Oh.  D. 

343). 

(6)  Where  copyholds  are  devised  to  trustees,  and  the  tenant  for  Ufa 
seUs  before  they  have  been  admitted,  only  one  fine  is  payable  {Be  Nayhr 
and  Spendla,  34  Ch.  Div.  217). 
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46ft46yiot. 
Vl. — iNVBfiTMENT  OR  OTHEB  APPLICATION   OF   CAPITAL   TRUST  


MONBT. 

21.  Capital  money  arising  under  this  aot,  subject  to  payment  Capital 
of  olaims  properly  payable  thereout,  and  to  application  thereof  money  n^er 
for  any  special  authorized  object  for  which  the  same  was  raised,  ment,^o.  by 
shall,  when  received,  be  invested  or  otherwise  applied  wholly  in  trustees  or 
one,  or  partly  in  one  and  partly  in  another  or  others  of  the  <*®'^- 
following  modes  (namely)  (c)  : 

(i.)  In  investment  on  government  securities,  or  on  other 
securities  on  which  the  trustees  of  the  settlement  are 
by  the  settlement  or  by  law  authorized  to  invest  trust 
money  of  the  settlement,  or  on  the  security  of  the 
bonds,  mortgages,  or  debentures,  or  in  the  purchase  of 
the  debenture  stock  of  any  railway  company  in  Great 
Britain  or  Ireland  incorporated  by  special  act  of 
parliament,  and  having  for  ten  years  next  before  the 
date  of  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  investment 
into  or  for  any  other  such  securities  {d)  : 

(ii.)  In  discharge,  purchase,  or  redemption  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,  or  other 
the  whole  estate  the  subject  of  the  settlement,  or  of 
land  tax,  rentcharge  in  lieu  of  tithe,  Crown  rent, 
chief  rent,  or  quit  rent,  charged  on  or  payable  out  of 
the  settled  land  {e) : 

(iii.)  In  payment  for  any  improvement  authorized  by  this 
act  (/) : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of 
settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled 
land,  being  freehold  land,  or  in  purchase  of  the  fee 
simple  of  any  part  of  the  settled  lemd,  being  copyhold 
or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for 
years,  or  life,  or  years  determinable  on  life : 

(vii.)  In  purchase  of  liid  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty 
years  or  more  unexpired  at  the  time  of  purchase, 
subject  or  not  to  any  exception  or  reservation  of  or  in 
respect  of  mines  or  minerals  therein,  or  of  or  in 
respect  of  rights  or  powers  relative  to  the  working  of 
mines  or  minerals  therein,  or  in  other  land : 
•  (viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be 
neld  or  worked  with  the  settled  land,  or  of  any  ease* 
ment,  right,  or  privilege  convenient  to  be  held  with 
the  settled  land  for  mining  or  other  purposes : 
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**  M**  ^'       ^^^'^  """^  payment  to  any  person  beooming  absolately  entitled 

-_! — L  or  empowered  to  give  an  absolute  discharge  {g) : 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  inci- 
dental to  the  exercise  of  any  of  the  powers,  or  the 
execution  of  any  of  the  provisions  of  this  act  (A) : 
(xi.)  In  any  other  mode  in  wnich  money  produced  by  the 
exercise  of  a  power  of  sale  in  the  settlement  is  applic- 
able thereunder. 

(c)  Nothing  can  be  done  under  this  section  with  leeard  to  capital 
moneys  untu  they  have  been  actually  received,  so  mev  cannot  be 
charged  {Round  v.  Turner,  1889,  W.  N.  38).  Money  bequeathed  to 
trustees  to  be  laid  out  in  land  to  be  settled  has  been  applied  under  this 
section  as  capital  money  [Re  Mackenzie,  23  Cb.  D.  750 ;  see  Re  Mundy, 
1891,  1  Gb.  399).  So  also  purchase-money  arising  from  a  sale  under  the 
S.  E.  Act,  1877,  and  ordered  to  be  applied  under  sect.  34  {atUe,  p.  655)  of 
that  act  (Re  Tennant,  40  Ch.  D.  594).  As  to  the  application  of  purdiase- 
money  ot  interests  in  land  less  than  fee  simple,  see  sect.  34,  pdt,  p.  697. 
The  court  will  not  allow  trustees  to  retain  investments  unauthorized  by 
the  trust  representing  trust  funds  other  than  capital  money,  even  though 
such  investments  are  authorized  by  this  section  for  capital  money  (Fwc  y. 
Dolbv,  1883,  W.  N.  29). 

Sttb-seot.  (i.).  {d)  As  to  what  inyeetments  are  by  law  authorized  for  trust  money,  see 
52  &  53  Vict.  c.  32 ;  which  authorizee  Tamongst  other  investmenls)  any 
stocks,  funds,  or  securities  authorized  lor  the  investment  of  caah  under 
the  control  of  the  court  (as  to  which  see  B.  S.  0.  Ord.  22,  r.  17),  and  also 
real  securities.  The  latter  words  include  lon^  terms  (Trustee  Act,  1888, 
s.  9) ;  and  would  justify  an  investment  on  land  improyement  charges 
(27  &  28  Vict.  c.  114,  s.  60).  As  to  investment  on  the  debenture  stock  of 
a  local  authority,  see  Re  Maberly,  Maherly  y.  Maherly  (33  Ch.  D.  455). 

Snb-aeot.  (li.).  («)  The  word  **  incumbrances,*'  as  used  in  sub-sect,  (ii.)  includes  a 
mortgage  of  a  long  term  {Re  Frewen,  Frewen  y.  Jamee,  38  Ch.  D.  383) ; 
an  annuity  charged  on  tithes  [Re  Esdaile,  Esdaile  y.  Eedaile,  54  L.  T.  637) ; 
a  temporary  rent-charge  for  miprovements  authorized  by  this  act  (S.  L. 
Act,  1887,  po$i,  p.  719;  Re  Sudeley,  37  Ch.  D.  123;  see  ^  KnatchbuU, 
29  Ch.  Div.  588^;  a  charge  under  46  &  47  Vict.  c.  61,  s.  29.  It  would 
not  include  a  jointure  [lie  KnatchbuUy  27  Ch.  D.  353).  Moneys  arising 
from  a  sale  of  heirlooms  may  be  applied  in  discharge  of  incumbrances 
on  the  settled  land  [Re  Marlboroughy  Marlborough  v.  marforibanke,  32  Ch. 
Div.  1).  Capital  moneys  may  be  applied  in  the  discharge  of  an  incum- 
brance on  part  of  the  settled  estate  [Re  Chaytor,  25  Ch.  I).  651 ;  but  see 
Re  Sebright^  33  Ch,  D.  437).  As  to  wnether  capital  money  ansing  from  a 
portion  of  the  settled  estate  exclusively  subject  to  a  char^  can  be 
applied  in  discharge  of  incumbrances  affecting  the  other  portion,  see  Re 
Stamford  (43  Ch.  D.  95). 

Sab-seot.  (ill.).  (f)  Under  sub-sect,  (iii.)  the  works  in  payment  for  which  capital 
money  may  be  applied  are  works  within  sect.  25,  and  they  do  not 
induce  ordmary  repairs  [Clarke  y,  Tfiomton,  35  Ch.  D.  311;  butseeiZe 
Houghton,  30  Ch.  D.  101).  Capital  moneys  were  applied  for  improve- 
ments which  the  settlement  haa  given  the  trustees  power  to  make,  but 
if  made  had  thrown  upon  income  [Clarke  v.  Thornton,  sup,;  Re  Stamford, 
&6  L.  T.  484).  Where  a  settiied  estate  comprised  land  subject  to  a  charge 
from  which  the  remaining  portion  of  the  estate  was  exempt,  capital 
moneys  arising  from  the  charged  portion  were  under  the  circumstances 
applied  for  the  improyement  of  the  remainder  [Re  Stamford,  43  Ch.  D. 
84}.  Where  the  settlement  was  composed  of  two  instruments,  evidence 
was  required  that  the  proposed  improvements  were  proper  under  both 
instruments  [Re  Byna,  1892,  2  Ch.  228). 

Sub-sect.  (ix,).      [9)  Payment  has  oeen  made  to  two  persons  who  had  a  joint  general 
power  of  appointment  [Re  Winatanley,  64  L.  T.  840). 
When  the  purchase-money  of  settled  land  has  been  paid  into  court 
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Lands  Clauses  Act,  the  court  lias  ordered  payment  out  to  46  &  46  Vict, 
r  sale  as  being  persons  empowered  to  give  an  absolute  dis-    e.  88,  ■.  21.^ 


under  the 

trustees  for 

charge  [Re  RtUland,  31  W.  k  947 ;  49  L.  T.  196;  &  Rathmines,  15  L.  R. 

Ir.  576),  and  also  to  trustees  appointed  under  sect.  38  of  this  act  {Re  Wright, 

24  Ch.  D.  662 ;  Re  Harrop,  id.  Ill;  Re  Bolton,  62  L.  T.  728  ;  Re  Wootton, 

1890,  W.  N.  158).  But  the  power  is  discretionary,  and  the  court  may  refuse 


SOCv*  \Jk*  j« 

90).  The" tenant  for  life's  cosis  of  defending  an  action  to  restrain  him  Costa, 
from  selling  which  was  dismissed  with  costs  were  allowed,  so  far  as  not 
recovered  from  the  plaintiff,  out  of  capital  moneys  {Re  Llevjellin,  Llewellin 
V.  Williams,  37  Ch.  Div.  317).  So  also  the  proper  costs  of  an  unsuccessful 
attempt  by  a  tenant  for  life  to  seU  (Re  Smith,  1891,  3  Ch.  65).  As  a 
general  rule  the  cost  of  obtaining  the  concurrence  of  the  mortgagees  of 
me  life  estate  cannot  be  paid  out  of  the  capital  moneys  where  there  are 
no  special  drcimistances  (Cardigan  v.  Curzon-Howe,  41  Ch.  Div.  375 ;  eee, 
however,  Re  Beck,  24  Ch.  D.  608),  nor  the  costs  of  appointing  a  guardian 
to  an  infant  tenant  for  life  to  act  in  a  sale  {Re  Rudd,  1887,  W.  r^.  251). 
As  to  surveyor's  costs,  see  Re  Stamford  (43  Ch.  D.  89) ;  Re  Eyton  (1888, 
W.  N.  254).  See  further  the  note  under  sect.  46,  post,  p.  703,  as  to  the 
costs  of  applications  under  this  act. 

Compare  with  the  provisions  of  the  above  section  the  more  limited  pro- 
visions of  sect.  34  of  the  S.  E.  Act,  1877  {ante,  p.  655),  and  the  note 
thereto. 

22. — (1.)  Capital  money  arising  under  this  act  shall,  in  order  Regnlationa 
to  its  being  invested  or  applied  as  aforesaid,  be  paid  either  to  ^^l^^^^t 
the  trustees  of  the  settlement  or  into  oourt,  at  the  option  of  the  devolution,' 
tenant  for  life,  and  shall  be  invested  or  applied  by  the  trustees,  and  income  of 
or  under  the  direction  of  the  court,  as  the  case  may  be,  accord-  ^eountieB,  &c. 
ingly. 

(2.)  The  investment  or  other  application  by  the  trustees  shall 
be  made  according  to  the  direction  of  the  tenant  for  life,  and  in 
default  thereof,  according  to  the  discretion  of  the  trustees,  but 
in  the  last-mentioned  case  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the  investment 
or  other  application  by  the  trustees  of  trust  money  of  the  settle- 
ment ;  and  any  investment  shall  be  in  the  names  or  imder  the 
control  of  the  trustees. 

(3.)  The  investment  or  other  application  imder  the  direction 
of  the  court  shall  be  made  on  the  application  of  the  tenant  for 
life,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  act  while  remaining 
iminvested  or  unapplied,  and  securities  on  which  an  investment 
of  any  such  capital  money  is  made,  shall,  for  all  purposes  of 
disposition,  transmission,  and  devolution,  be  considered  as  land, 
and  the  same  shall  be  held  for  and  go  to  the  same  persons  succes- 
sively, in  the  same  manner  and  for  and  on  the  same  estates, 
interests,  and  trusts,  as  the  land  wherefrom  the  money  arises 
would,  if  not  disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

(6.)  The  income  of  those  securities  shall  be  paid  or  applied  as 

s.  Y  Y 
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the  income  of  that  land,  if  not  disposed  of,  would  haTe  been 
payable  or  applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which 
shall  be  capital  money  arising  under  this  act  (i). 

(t)  The  oDtion  referred  to  in  sab-sect.  1  cannot  be  exercised  by  the 
tenant  for  life  unless  there  are  trustees,  who  must  accordingly  be 
appointed  before  completion  {HcOten  y.  BtuseU,  38  Ch.  D.  345). 

Where  money  has  been  ptEiid  into  court,  it  may  be  paid  out  to  the 
trustees  of  the  settlement  (S.  L.  Act,  1890,  s.  14,  po9t,  p.  724).  See  before 
the  last-mentioned  act  Cookes  y.  Cocieea  (34  Ch.  I).  498). 

Trustees  under  this  act  who  have  received  capital  moneys  will  not  be 
authorized  to  transmit  the  same  abroad  for  investment  without  the  con- 
sent of  all  persons  interested  (Re  Lloyd,  Edwardi  v.  Lloyd,  54  L.  T.  643). 

Under  sub-sect.  5,  money  arising  from  the  sale  of  heirlooms  deyolvas 
as  the  heirlooms  would  have  (Be  Marlborough,  Marlborough  y.  Marjori- 
banks,  32  Ch.  Div.  1). 

For  form  of  summons  imder  the  section,  see  B.  S.  L.  Act»  Forms  9 — ^11, 
post,  p.  730. 

23.  Capital  money  arising  under  this  act  from  settled  land  in 
England  shall  not  be  applied  in  the  purchase  of  land  out  of 
England,  unless  the  settlement  expressly  authorizes  the  same. 

24. — (1.)  Land  acquired  by  purchase,  or  in  exchange,  or  on 
partition  shall  be  made  subject  to  the  settlement  in  manner 
directed  in  this  section. 

(2.)  Freehold  land  shall  be  oonveyed  to  the  uses,  on  the 
trusts,  and  subject  to  the  powers  and  provisions  which,  under 
the  settlement,  or  by  reason  of  the  exercise  of  any  power  of 
charging  therein  contained,  are  subsisting  with  respect  to  the 
settled  land,  or  as  near  thereto  as  circumstances  permit,  but  not 
so  as  to  increase  or  multiply  charges  or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  vested  in  the  trustees  of  the  settlement  on  trusts  and 
subject  to  powers  and  provisions  corresponding,  as  nearly  as  the 
law  and  circumstances  permit,  with  the  usee,  trusts,  powers,  and 
provisions  to  on  and  subject  to  which  freehold  land  is  to  be 
conveyed  as  aforesaid;  so  nevertheless  that  the  beneficial 
interest  in  land  held  by  lease  for  years  shall  not  vest  absolutely 
in  a  person  who  is  by  the  settlement  made  by  purchase  tenant 
in  tail,  or  in  tail  male,  or  in  tail  female,  and  who  dies  under 
the  age  of  twenty-one  years,  but  shall,  on  the  death  of  that 
person  under  that  age,  go  as  freehold  land  oonveyed  as  afore- 
said would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  charge  in  respect  of  money  actually  raised,  and 
remaining  unpaid,  from  which  the  settled  land,  or  any  part 
thereof,  or  any  undivided  share  therein,  has  theretofore  been 
released  on  the  occasion  and  in  order  to  the  oompletion  of  a 
sale,  exchange,  or  partition. 

(5.)  Where  a  charge  does  not  alFect  the  whole  of  the  settled 
land,  then  the  land  acquired  shall  not  be  subjected  thereto, 
unless  the  land  is  acquired  either  by  purchase  with  money 
arising  from  sale  of  land  which  was  before  the  sale  subject  to 
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the  charge,  or  by  an  exohaoge  or  partition  of  land  which,  or  an  46  ft  46  Viot. 
nndivid^  share  wherein,  was  before  the  exchange  or  partition  Q-  »^i  ■•  ^4. 
subject  to  the  charge  {j). 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the 
direction  of  the  tenant  for  life,  so  conveys  the  land  as  to  subject 
it  to  any  charge,  is  not  concerned  to  inquire  whether  or  not  it 
is  proper  that  the  land  should  be  subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land  extend 
and  apply,  as  far  as  may  be,  to  mines  and  minerals,  and  to  ease- 
ments, rights,  and  privileges  over  and  in  relation  to  land. 

(/ )  Sub-sect.  5  includes  not  only  charges  taking  priority  over  the  settle- 
ment, but  also  charges  created  by  the  settlement  itself  (Re  Stamford,  43 
Oh.  D.  93). 

Vn. — ^Improvements. 
Improvements  tcith  Capital  Trust  Money. 

25.  Improvements  authorized  by  this  act  are  the  making  or  Deflcription  of 
execution  on,  or  in  connexion  with,  and  for  the  benefit  of  im^vementa 
settled  land,  of  any  of  the  following  works,  or  of  any  works  for  ^|.  ^'"      ^ 
any  of  the  following  purposes,  and  any  operation  incident  to  or 
necessary  or  proper  in  the  execution  of  any  of  those  works,  or 
necessary  or  proper  for  carrying  into  effect  any  of  those  pur- 
poses, or  for  securing  the  full  benefit  of  any  of  those  works  or 
purposes  (namely)  : 

(i.)  Drainage,    including   the    straightening,    widening,    or 

deepening  of  drains,  streams,  and  watercourses  : 
fii.)  Irrigation;  warping: 
(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution 

of  sewage  as  manure  : 
(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water : 
fv.)  Ghroynes ;  sea  walls ;  defences  against  water : 
(vi.)  Inclosing ;  straightening  of  fences  ;  re-division  of  fields: 
'vii.)  Reclamation  ;  dry  warping : 
^viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages 

or  towns : 
(ix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labourers,  farm-servants,  and  axtizans,  em- 
ployed on  the  settled  land  or  not : 
(xi.)  Farmhouses,  offices,  and  out-buildings,  and  other  build- 
ings for  farm  purposes : 
(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  increase  the  value 
of  the  settled  land  for  agricultural  purposes  or  as  wood- 
land or  otherwise : 
(xiiL)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works 
and  machinery  for  supply  and  distribution  of  water  for 
agricultural,  manufacturing,  or  other  purposes,  or  for 
domestic  or  other  consumption : 

Y  y2 


ii 


s; 
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*o! ^%!u'       ^^^-^  Tramways ;  railways ;  oanals ;  docks ; 

— ^ — — — L       (xv.)  Jetties,  piers,  and  landiDg-places  on  rivers,  lakes,  tie 

sea,  or  tidal  waters,  for  f aoilitating  transport  of  personfl 
and  of  agricultural  stock  and  produce,  and  of  manuie 
and  other  things  required  for  agricultural  purposes,  aad 
of  minerals,  and  of  things  required  for  mining  pm- 

£3808: 
arkets  and  market-places : 
(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open 

spaces  for  the  use,  gratuitously  or  on  payment,  of  the 

public  or  of  individuals,  or  for  dedication  to  the  public, 

the  same  being  necessary  or  proper  in  connexioa  with. 

the  oonversion  of  land  into  building  land : 
(xviiL)  Sewers,  drains,  watercourses,  pipe-making,  fencing, 

paving,  brick-making,  tile-makmg,  and  other  works 

necessary  or  proper  in  connexion  with  any  of  the 

objects  aforesaid : 
(xix.)  Trial  pits  for    mines,  and  other  preliminary  works 

necessary  or  proper  in  connexion  with  development  of 

mines: 
(xx.)  Beconstruotion,  enlargement,  or  improvement  of  any  of 

those  works  (A:). 

{k)  For  other  authorized  imTOroyements,  see  S.  L.  Act,  1890,  s.  13,  jiotij 

E.  723.  Under  sect.  25  of  S.  X.  Act,  1882,  the  following  improvements 
aye  been  held  authorized : — A  sea  wall  (See  sub-sect.  iy. ;  Rb  BetMehem 
Hospitals f  30  Ch.  D.  54 1 ) ;  improyements  at  a  mineral  spring  (See  sub-sects, 
xiii.  and  xx. ;  Be  Hotchkiriy  35  Ch.  D.  41);  pumps  for  mines  {Re  Mundy, 
1891,  1  Ch.  399) ;  water  supply  works  {Be  Lytton^s  Willy  38  Ch.  Diy.  20); 
drainage  of  a  mansion-house,  building  of  cottages  and  an  agent's  house, 
and  the  rebuilding  of  stables  {Be  Houghton^  30  Ch.  D.  102);  farm  buildings, 
&c.  (See  sub-sect.  xi. ;  Be  Newton,  1890,  W.  N.  24;  61  L.  T.  787);  but  not 
'*  silos "  as  being  in  the  nature  of  an  experiment  {Be  Broadwater ^  53  L.  T. 
745 ;  33  W.  E.  738) ;  as  to  re-roofing,  see  Be  Newton  {eup,)  Eyen  where 
the  settlement  autnorized  the  apphcation  of  income  for  the  purpose, 
capitail  moneys  were  allowed  to  oe  applied  for  improyements  {Clarke  y. 
Thornton,  35  Ch.  D.  307 ;  Be  Stamford,  56  L.  T.  484 ;  see  Vine  y.  Raleigh, 
1891,  2  Ch.  25);  but  not  for  ordinary  repairs  {Clarke  y.  Thomtony  sup,; 
see,  howeyer,  as  to  repairs,  Be  Houghton,  30  Ch.  D.  108). 

The  execution  of  an  order  under  sect.  55  of  the  27  &  28  Vict.  o.  114,  is 
not  alone  sufficient  to  show  that  the  particular  works  are  improyements 
within  this  section  {Be  Newton,  sup.) 

As  to  dwellings  for  the  working  dasses,  see  S.  L.  Act,  1890,  s.  18  {post, 
p.  725),  and  53  &  54  Vict.  c.  70,  s.  74 ;  and  as  to  other  authorized  agri- 
cultural improyements,  see  46  &  47  Yict.  c.  61,  s.  29. 

On  the  question  of  expending  capital  money  in  improvements  or 
repairs,  compare  the  note  to  sect.  34  of  the  S.  £.  Act,  1877,  anie^  p.  656. 

Approyalby  26. — (1.)  Where  the  tenant  for  life  is  desirous  that  capital 
miMdottOT  of  ^oney  arising  under  this  act  shall  be  applied  in  or  towards 
■oheme  for  payment  for  an  improvement  authorized  oj  this  act,  he  may 
imjppoyement  submit  for  approval  to  the  trustees  of  the  settlement,  or  to  the 
SiOT^™^*  court,  as  the  ease  may  require,  a  scheme  for  the  execution  of  the 
improvement,  showing  the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands 
of  trustees,  then,  after  a  scheme  is  approved  by  them,  the 
trustees  may  apply  that  money  in  or  towards  payment  for  the 
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^hole  or  part  of  any  work  or  operation  oomprised  in  the  ^***^ii*- 

• i.  0.  38,  I.  96. 

improvement,  on —  ! 

(i.)  A  oertifioate  of  the  Land  Commissioners  (/)  certifying 
that  the  work  or  operation,  or  some  specified  part 
thereof,  has  been  properly  executed,  and  what  amount 
is  properly  payable  by  the  trustees  in  respect  thereof, 
which  certificate  ^all  be  conclusive  in  favour  of  the 
trustees  as  an  authority  and  discharge  for  any  payment 
made  by  them  in  pursuance  thereof ;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by 
the  Commissioners,  or  by  the  court,  which  certificate 
shall  be  conclusive  as  aforesaid ;  or  on 
(iii.)  An  order  of  the  court  directing  or  authorizing  the 
trustees  to  so  apply  a  specified  portion  of  the  capital 
money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  court, 
then,  after  a  scheme  is  approved  by  the  court,  the  court  may,  if 
it  thinks  fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of 
a  competent  engineer  or  able  practical  surveyor,  approved  by  the 
court,  or  on  such  other  evidence  as  the  court  thinks  sufficient, 
make  such  order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or  towards 
payment  for  the  whole  or  part  of  any  work  or  operation  com- 
prised in  the  improvement  (m). 

(I)  Now  the  Board  of  Agriculture  (52  &  63  Vict.  c.  30). 

(m)  Under  S.  L.  Act,  1890,  s.  15,  post^  p.  724,  the  court  may  authorize 
capital  money  to  be  applied  for  improvements  already  executed,  though 
no  scheme  had  been  previously  submitted  (See  before  last-mentioned  act 
Be  Hotchkin,  35  Ch.  Div.  41 ;  Be  Broadwater,  63  L.  T.  745). 

If  the  trustees  do  not  approve  the  scheme  it  may  be  submitted  to  the 
court,  and  the  court  may  authorize  the  trustees  to  comply  {Clarke  v. 
ThomUm,  35  Oh.  D.  313). 

Where  the  money  was  in  court  and  the  infant  tenant  in  tail  appeared, 
the  court,  though  there  were  no  trustees,  authorized  a  payment  under 
this  section  {Clarke  v.  Thornton,  35  Ch.  D.  316).  Where  a  scheme  had 
been  approved,  and  in  carrying  it  out  additional  expense  was  of  necessity 
incurred,  it  was  allowed  out  of  capital  money  {Be  LyUon*s  Will,  38  Oh. 
Div.  20). 

As  regards  land  improvement  charges,  this  section  was  held  not  to  be 
retrospective  {Be  Knatchhull,  27  Ch.  D.  349),  but  see  now  S.  L.  Act,  1887, 
poet  p.  719,  and  cases  there  quoted.  For  forms  imder  this  section,  see 
E.  S.  L.  Act,  Forms  12—16  {post,  p.  731). 

27.  The  tenant  for  life  may  join  or  concur  with  any  other  Concurrence 
person  interested  in  executing  any  improvement  authorised  by  ^^Jf ™^®" 
this  act,  or  in  contributing  to  the  cost  thereof. 

28 — (1.)  The  tenant  for  life,  and  each  of  his  successors  in  Obligation  on 
title  having,  under  the  settlement,  a  limited  estate  or  interest  *®^*  ^^  ^® 
only  in  the  settled  land,  shall,  during  such  period,  if  any,  as  the  to  maintain^" 
Land    Commissioners    by  certificate    in    any    case    prescribe,  insiue,  &o. 
maintain  and  repair,  at  his  own  expense,  every  improvement 
exeoated  under  the  foregoing  provisions  of  this  act,  and  where  a 
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^  M**  ^M*'  I^^^^^^S  ^^  "^oxk  in  its  nature  insurable  against  damage  by  fire 
'  *'  •  is  comprised  in  the  improvement,  shall  insure  and  keep  insured 
the  same,  at  his  own  expense,  in  suoh  amount,  if  any,  sa  the 
Commissioners  by  certificate  in  any  ease  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforeeaid, 
shall  not  cut  down  or  knowingly  permit  to  be  cut  down,  except 
in  proper  thinning,  any  trees  planted  as  an  improvement  under 
the  foregoing  provisions  of  this  act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  afore* 
said,  shall  from  time  to  time,  if  required  by  the  Commissioners, 
on  or  without  the  suggestion  of  any  person  having,  under  the 
settlement,  any  estate  or  interest  in  the  settled  land  in  possession, 
remainder,  or  otherwise,  report  to  the  Commissioners  the  state  of 
every  improvement  executed  under  this  act,  and  the  fact  and 
particulars  of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made  by 
them  under  this  section,  in  such  manner  or  to  such  extent  as 
circumstances  appear  to  them  to  require,  but  not  so  as  to  increase 
the  liabilities  of  the  tenant  for  life,  or  any  of  his  suocessors  as 
aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
fails  in  any  respect  to  comply  with  the  requisitions  of  this 
section,  or  does  any  act  in  contravention  thereof,  any  person 
having,  under  the  settlement,  any  estate  or  interest  in  the  settled 
land  in  possession,  remainder,  or  reversion,  shall  have  a  right  of 
action,  in  respect  of  that  default  or  act,  against  the  tenant  for 
life ;  and  the  estate  of  the  tenant  for  life,  after  his  death,  shall 
be  liable  to  make  good  to  the  persons  entitled  under  the  settle- 
ment any  damages  occasioned  by  that  default  or  act  (n). 

{n)  Improvements  effected  by  means  of  land  improvement  charges  are 
within  this  section  (S.  L.  Act,  1887,  s.  2,  post^  p.  719). 


Execution  and  Repair  of  Improvements. 

Protection  as        29.  The  tenant  for  life,  and  each  of  his  successors  in  title 

regards  waste  having,  under  the  settlement,  a  limited  estate  or  interest  only  in 

and^i^b^^     the  settled  land,  and  all  persons  employed  by  or  under  contract 

of  improve-      with  the  tenant  for  life,  or  any  such  successor,  may  from  time  to 

merits.  ^£^6  enter  on  the  settled  land,  and,  without  impeachment  of 

waste  by  any  remainderman  or  reversioner,  thereon  execute  any 

improvement  authorized  by  this  act,  or  inspect,  maintain,  and 

repair  the  same,  and,  for  the  purposes  thereof,  on  the  settled 

land»  do,  make,  and  use  all  acts,  works,  and  conveniences  proper 

for  the  execution,  maintenance,  repair,  and  use  thereof,  and  get 

and  work  freestone,  limestone,  clay,  sand,  and  other  substances, 

and  make  tramways  and  other  ways,  and  bum  and  make  bricks, 

tiles,  and  other  thmgs,  and  cut  down  and  use  timber  and  other 

trees  not  planted  or  left  standing  for  shelter  or  ornament. 
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46ft46yiot. 

Improvement  of  Land  Act,  1864.  ^-  »^>  «-  ^Q- 

80.  The  enumeration  of  improvements  contained  in  section  Extension  of 
nine  of  the  Improvement  of  Land  Act,  1864,  is  herehy  extended  ^J  *4^\;  Jf ' 
BO  as  to  comprise,  subject  and  according  to  the  provisions  of  that 
act,  but  only  as  regaids  applications  made  to  the  Land  Commis- 
sioners after  the  conmienoement  of  this  act,  all  improvements 
authorized  by  this  act. 


Vin. — CONT&AOTS. 


81. — (1.)  A  tenant  for  life —  Power  for 

(i.)  May  contract  to   make  any  sale,  exchange,   partition,  tenant  for  life 

^'•^.  1  J  o'r  y  to  enter  into 

mortgage,  or  charge ;  and        ^  contraoto. 

(ii.)  May  vary  or  rescind,  with  or  without  consideration,  the 
contract,  in  the  like  cases  and  manner  in  which,  if  he 
were  absolute  owner  of  the  settied  land,  he  might  law- 
fully vary  or  rescind  the  same,  but  so  that  the  contract 
as  varied  be  in  conformity  with  this  act ;  and  any  such 
consideration,  if  paid  in  money,  shall  be  capital  money 
arising  imder  this  act ;  and 
(iii.)  May  contract  to  make  any  lease;  and  in  making  the 
lease  may  vary  the  terms,  with  or  without  considera- 
tion, but  so  that  the  lease  be  in  conformity  with  this 
act;  and 
(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  Uke 
manner  and  on  the  like  terms  in  and  on  which  he  might 
accept  a  surrender  of  a  lease;  and  thereupon  may  make 
a  new  or  other  contract,  or  new  or  other  contracts,  for 
or  relative  to  a  lease  or  leases,  in  like  manner  and  on 
the  like  terms  in  and  on  which  he  might  make  a  new  or 
other  lease,  or  new  or  other  leases,  where  a  lease  had 
been  granted ;  and 
(v.)  May  enter  into  a  contract  for  or  relating  to  the  execution 
of  any  improvement  authorized  by  this  act,  and  may 
vary  or  rescind  tiie  same;  and 
(vi.)  May,  in  any  other  case,  enter  inte  a  contract  te  do  any 
act  for  carrying  inte  effect  any  of  the  purposes  of  this 
act,  and  may  vary  or  rescind  tiie  same. 
(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for 
the  benefit  of  the  settled  land,  and  shall  be  enforceable  against 
and  by  every  successor  in  titie  for  the  time  being  of  the  tenant 
for  life,  and  may  be  carried  inte  effect  by  any  such  successor ; 
but  so  that  it  may  be  varied  or  rescinded  by  any  such  successor, 
in  the  like  case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself. 

(3.)  The  court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  such  successor,  or  of  any  person  interested  in  any 
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**  M^^i*'  contract,  give  directions  respecting  the  enforoing,  carrying  into 

^'     *  *'     '    effect,  varying,  or  rescinding  thereof. 

(4.)  Any  preliminary  contract  under  this  act  for  or  relating  to 
a  lease  shall  not  form  part  of  the  title  or  evidence  of  the  title  of 
any  person  to  the  lease,  or  to  the  benefit  thereof  (o). 

(o)  A  tenant  for  life  may  convey  so  as  to  effectuate  a  contract  made  by 
his  predecessor  (S.  L.  Act,  1890,  s.  6,  post^  p.  721).  In  connection  vith 
sub-sect.  (4),  see  Conv.  Act,  1882,  sect.  4  {ante^  p.  629). 

For  form  of  summons,  see  B.  S.  L.  Act,  Form  17  {post,  p.  732). 


IX. — ^Miscellaneous  Provisions. 

Application  32.  Where,  under  an  act  incorporating  or  applying,  wholly 
co™^u^OT  ^^  ^  P^'  *^®  Lands  Clauses  Consolidation  Acts,  1846, 1860, 
Sindii^Cia^es  ^^^  1869,  Or  under  the  Settled  Estates  Act,  1877,  or  under  any 
and  other  other  act,  public,  local,  personal,  or  private,  money  is  at  the  oom- 
8*^4  9  V  t  menceraent  of  this  act  in  court,  or  is  afterwards  paid  into  court, 
0  ig,  '  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made 
23  &  24  Vict,  subject  to  a  settlement,  then,  in  addition  to  any  mode  of  dealing 
32  &^33  Vet  t^®^®^^^^  authorized  by  the  act  under  which  the  money  is  in 
c.  18.  '   court,  that  money  may  be  invested  or  applied  as  capital  money 

40  &  41  Viot.  arising  under  this  act,  on  the  like  terms,  if  any,  respecting  coste 
^'  ^^*  and  other  things,  as  nearly  as  circumstances  admit,  and  (not- 

withstanding anything  in  this  act)  according  to  the  same  pro- 
cedure, as  if  the  modes  of  investment  or  application  authorized 
by  this  act  were  authorised  by  the  act  under  which  the  money  is 
in  court  {p). 

(;))  Orders  have  been  made  under  this  section  for  payment  out  to  trustees 
of  money  which  was  in  court  under  the  Lands  Clauses  Act  {Re  Harrcp^ 
24  Gh.  D.  717  ;  Re  Rutland,  31  W.  R.  947) ;  under  a  local  act  {Re  WHght, 
24  Ch.  D.  662;  Re  Rathminee,  15  L.  R.  Ir.  676);  or  under  a  priyate 
estates  act  {Re  Bolton,  52  L.  T.  728).  In  the  last  case  the  court  declined 
to  direct  the  trustees  to  give  notice  of  the  investments  to  the  remainder- 
men. Purchase-money  of  lands  belonging  absolutely  to  a  charity,  in 
court  under  the  Lands  Clauses  Act,  was  held  within  this  section  {Re 
Byron's  Charity,  23  Ch.  D.  171 ;  Re  Bethlehem  Hospitals,  30  Ch.  D.  541). 
The  court  has  under  this  section  absolute  discretion  as  to  costs  {Re  Han- 
lury,  31  W.  R.  784 ;  62  L.  J.  Ch.  687),  and  the  costs  will  in  general  be 
paid  by  the  corporation  taking  the  land  {Ih, ;  Re  Harrop,  24  Ch.  D.  717). 

As  to  the  bearing  of  this  section  on  the  procedure  under  the  S.  E.  Act, 
1877,  relating  to  the  examination  of  married  women,  see  Re  Arahin  (52 
L.  T.  728). 

Applioation  33.  Where,  under  a  settlement,  money  is  in  the  hands  of 
of  money  in  trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to 
trMtees  under  te  made  subject  to  the  settlement,  then,  in  addition  to  such 
powers  of  powers  of  dealing  therewith  as  the  trustees  have  independently 
settlement.      ^f  ^^g  q^q^,  they  may,  at  the  option  of   the  tenant  for  life, 

invest  or  apply  the  same  as  capital  money  arising  under  this 

act(g). 

.  {q)  This  section  has  been  held  to  apply  to  money  bequeathed  to  trustees 
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to  be  laid  out  in  land  to  be  settled  {Ee  Mackenzie,  23  Gh.  D.  750 ;  ^  40  ft  46  Yiot. 
Maherly,  Maberly  v.  Maherly,  33  Cb.  D.  455 ;  Re  Mundy,  1891,  1  Cb.  399);     c.  88,  i.  88. 
to  money  ordered  to  be  applied  under  sect.  31  of  tbe  S.  E.  Act,  1877  {fie 
Tennant,  40  Cb.  D.  694) ;  and  to  money  in  court  in  an  administration 
action,  liable  under  tbe  settlement  to  be  laid  out  in  land  {Clarke  y.  Thorn" 
t(m,  35  Cb.  D.  312 ;  see  c(miray  Burke  v.  Gore,  13  L.  B.  Ir.  367). 

Wben  tbe  tenant  for  life  is  an  infant  tbe  trustees  may,  under  sect.  60 
(poet,  p.  711),  exercise  tbe  option  given  by  tbis  section  to  tbe  tenant  for 
life  {Be  Newcastle,  24  Cb.  D.  140). 

84.  Where  capital  money  arising  under  this  act  is  purchase  Application  of 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years  JSr^eawOT 
determinable  on  life,  or  in  respect  of  any  other  estate  or  interest  reyendon. 
in  land  less  than  llie  fee  simple,  or  in  respect  of  a  reversion 
dependent  on  any  such  lease,  estate,  or  interest,  the  trustees  of 
the  settlement  or  the  court,  as  the  case  may  be,  and  in  the  case 
of  the  court  on  the  application  of  any  party  interested  in  that 
money,  may,  notwithstanding  anything  ^in  lL  act,  require  and 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and  paid  in 
such  manner  as,  in  the  judgment  of  the  trustees  or  of  the  court, 
as  the  case  may  be,  will  give  to  the  parties  interested  in  that 
money  the  like  benefit  therefrom  as  they  might  lawfully  have 
had  from  the   lease,   estate,  interest,  or  reversion  in   respect 
whereof  the  money  was  paid,  or  as  near  thereto  as  may  be  (r). 

(r)  Tbis  section  is  substantially  identical  witb  sect.  74  of  tbe  Lands 
Clauses  Act,  and  decisions  under  tbat  act  bave  been  treated  as  autborities 
on  tbis  section  {Cottrell  y.  Cottrell,  28  Cb.  D.  628).  On  a  sale  of  lease- 
bolds,  tbe  tenant  for  life  was  only  allowed  during  tbe  leasebold  term  an 
income  equal  to  the  rent  previously  received  by  bim  ilh, ;  see  Re  OrijffUh, 
49  L.  T.  161).  So  in  tbe  case  of  a  sale  of  grouna  rents  (Re  Bowyer, 
1892,  W.  N.  48 ;  and  see  Askew  v.  Woodhead,  14  Cb.  D.  27).  Tbis  section 
does  not  apply  to  cbattels  wbicb  are  sold  under  sect.  37  {Re  Marlborough, 
Marlborough  v.  Marforibanks,  30  Cb.  D.  133). 

For  form  of  summons,  see  B.  S.  L.  Act,  f'orm  18  {post,  p.  732). 

86. — (1.)  Where  a  tenant  for  life  is  impeachable  for  waste  in  Cutting  and 
respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  sale  of  timber, 
and  fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  pjloo^  to  be 
of  the  trustees  of  tbe  settlement  or  an  order  of  the  court,  may  set  aside, 
cut  and  sell  that  timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall 
be  set  aside  as  and  be  capital  money  arising  under  this  act,  and 
the  other  fourth  part  shall  go  as  rents  and  profits  («). 

{s)  Proceeds  of  sale  of  timber  were  applied  as  directed  by  tbis  section 
{Re  Newcastle,  1883,  W.  N.  99).  Wbere,  however,  a  tenant  for  life  had 
obtained  tbe  consent  of  tbe  trustees  to  a  sale  of  the  settled  land  with  the 
timber,  but  not  any  consent  to  cutting  the  timber,  he  was  not  entitled  to 
any  paxt  of  tbe  purchase-money  of  the  timber  {Re  Llewellin,  Llewellin  v. 
Williams,  37  Ch.  D.  317). 

For  form  of  summons,  see  B.  S.  L.  Act,  Forms  6,  7  {post,  p.  729). 

36.  The  court  may,  if  it  thinks  fit,  approve  of  any  action,  Prooeedlngs 
defence,  petition  to  Parliament,  parliamentary  opposition,  or  *®'  protection 
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?  M*f^*'  ^^^  proceeding  taken  op  pKropoeed  to  be  taken  for  proteoiion  of 

~ '  Bettled  land,  or  of  any  action  or  proceeding  taken  or  proposed 

land  fl^edor  to  be  taken  for  recovery  of  land  being  or  a&eged  to  be  subject 
^^^^^  ^       to  a  settlement,  and  may  direct  that  any  costs,  chargee,  or 
expenses  incurred  or  to  be  incurred  in  relation  thez^to,  or 
any  part  thereof,  be  paid  out  of  property  subject  to  the  settle- 
ment (t). 

(t)  Under  this  section  the  costs  of  proceedings  prosecated  before  the 
House  of  Lords  to  establish  a  claim  to  an  earldom  were  paid  out  of  the 
settled  property  {Re  AyUsford^  32  Ch.  D.  162);  also,  under  the  general 
jurisdiction  of  the  court,  the  costs  of  parliajnentaiy  oppositiou  previonas  to 
1883  [Re  Ormrod,  1892, 2  Ch.  318). 

The  above  section  is  somewhat  wider  than  sect.  17  of  the  S.  E.  Act,  1877, 
which  IB  now  repealed  (S.  L.  Act,  1882,  s.  64,  poaty  p.  715).  As  to  tiie 
repealed  section,  see  Re  Willan  (45  L.  T.  746) ;  Re  De  la  Warr  (16  Ch.  D. 
689). 


Heirloomfl. 


87. — (1.)  Wbere  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  bom  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in 
some  person  becoming  entitled  to  an  estate  of  freehold  of 
inheritance  in  the  land,  a  tenant  for  life  of  the  land  may  sell 
the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital  money 
arising  under  this  act,  and  shall  be  paid,  investea,  or  applied 
and  otnerwise  dealt  with  in  like  manner  in  all  respects  as  by  this 
act  directed  with  respect  to  other  capital  money  arising  under 
this  act,  or  may  be  invested  in  the  purchase  of  other  chattels,  of 
the  same  or  any  other  nature,  which,  when  purchased,  shall  be 
settled  and  held  on  the  same  trusts,  and  shall  devolve  in  the 
same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not 
be  made  without  an  order  of  the  court  (u). 

{u)  In  selling  under  this  section  a  tenant  for  Hfe  is  a  trustee,  and  must 
have  regard  to  the  interests  of  all  entitled  {Re  Radnor,  46  Ch.  Div.  402J. 
The  interest,  however,  of  anyone  liable  to  be  out  off  by  a  tenant  in  tail  is 
entitled  to  little  weight  {Ih.  424] ;  all  the  circumHtances  must  be  considered 
{lb.  416;  Re  Beaumont y  68  L.  T.  916).  The  court  would  not  sanction  a 
sale  proposed  wantonly  or  maliciously  {Re  Radnor,  46  Ch.  D.  413);  nor 
a  sale  without  any  colour  of  necessity  {Re  Marlborough^  Marlborough  v. 
Marjoribanksy  32  Ch.  Div.  4).  Incumbrances  created  by  the  tenant  for 
life  on  his  interest  should  not,  as  a  rule,  be  taken  into  account  {Re  Radnor, 
46  Ch.  D.  410 ;  Re  Beaumont,  68  L.  T.  918).  Chattels  settled  to  devolve 
with  a  title  were  ordered  to  be  sold  where  they  were  useless  and  a  cause 
of  expense  {Re  Rivett'Camae,  30  Ch.  D.  136 ;  see  Re  Houghton,  %b.  102). 

Where  heirlooms  were  directed  to  be  kept  in  a  certain  house,  an  order 
for  sale  of  the  house  was  refused,  without  some  direction  as  to  the  disposal 
of  these  heirlooms.  These  were  subsequently  ordered  to  be  sold  {Re  Brown, 
27  Ch.  D.  179).  An  order  has  been  made  for  sale  of  some  chattels,  and 
removal  of  the  remainder  to  another  mansion  {Brotvne  y.CoUinSy  62  L.  T. 
666).  On  a  sale  of  heirlooms  a  tenant  for  life  may  be  given  leave  to  bid 
Re  Browny  «ttp.)  Trustees  with  a  power  of  sale  over  land  are  trustees 
br  the  purposes  of  this  act,  includm^  the  sale  of  heirlooms  {^Constable  v. 
CoMtable,  32  Ch.  D.  233).  Moneys  arising  from  the  sale  of  heirlooms  may 
be  applied  in  discharge  of  incumbrances  on  the  settled  land  {Re  M<m^ 
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.borough,  «uj>.),  or  in  payment  for  improvements  {Be  Houghton,  80  Ch.  D.    ^  tJ^,7^' 
102).    They  were  placed  to  a  separate  account  {Browne  v.  CoUim,  sup.)         c  gg,  i.  g?. 
For  form  of  simimons,  see  B.  S.  L.  Act,  Forms  6  and  7  {'post,  p.  729). 

X. — Trustees. 

88. — (1.)  If  at  any  time  there  are  no  tnisteee  of  a  settlement  Appointment 
within  the  definition  in  this  act,  or  where  in  any  other  case  it  is  ^!^^^  ^^ 
expedient,  for  purposes  of  this  act,  that  new  trustees  of  a 
settlement  he  appointed,  the  court  may,  if  it  thinks  fit,  on  the 
application  of  the  tenant  for  life  or  of  any  other  person  having, 
under  the  settlement,  an  estate  or  interest  in  the  settled  land,  in 
possession,  remainder,  or  otherwise,  or,  in  the  case  of  an  infant, 
of  his  testamentary  or  other  guardian,  or  next  friend,  appoint 
fit  persons  to  be  trustees  under  the  settlement  for  the  purposes 
of  this  act  (r). 

(2.)  The  persons  so  appointed,  and  the  survivors  and  survivor 
of  them,  while  continuing  to  be  trustees  or  trustee,  and,  until 
the  appointment  of  new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  surviving  or 
continuing  trustee,  shall  for  purposes  of  this  act  become  and  be 
the  trustees  or  trustee  of  the  settlement  {xc). 

(v)  The  provisions  with  reference  to  the  appointment  of  new  trustees 
contained  in  the  Oonv.  Act,  1881  (sects.  31  ei  seq,,  ante,  p.  601),  apply  to 
trustees  for  the  purposes  of  the  S.  L.  Acts  (S.  L.  Act,  1890,  s.  17,  poet, 
p.  724  ;  see  hefore  that  act.  Be  Wdcock,  34  Ch.  D.  508 ;  Be  Kane,  21  L.  E. 
Ir.  112). 

As  to  who  are  *' trustees  of  a  settlement  within  the  definition  in  this 
act,"  see  sect.  2  (8),  {ante,  p.  675,  and  S.  L.  Act,  1890,  s.  16,  post,  p.  724). 
The  trustees  are  intended  to  he  a  check  on  the  tenant  for  life ;  and  accord- 
ingly  the  solicitor  of  the  tenant  for  life  will  not  he  appointed  {Be  Kemp, 
24  dh.  Div.  485 ;  Wheelwright  v.  Walker,  23  Ch.  D.  763) ;  nor  the  tenant  for 
life  himself,  nor  aperson  who  may  hecome  a  tenant  for  life  {Be  Harrop, 
24  Ch.  D.  719).  Tne  court  refused  to  appoint  two  persons  related  to  each 
other  {Be  Knowles,  27  Ch.  D.  707 ;  see,  however.  Be  Wells,  48  L.  T.  859 ; 
31  W.  B.  764).  The  existing  trustees  of  the  instrument  creating  the  set- 
tlement were  appointed  {Be  Morgan,  24  Ch.  D.*  114;  see  iZe  Harrop,  id, 
717;  Be  Kemp,  id.  487). 

It  would  seem  that  on  an  appointment  of  trustees  under  this  section  . 
the  court  has  no  jurisdiction  to  place  restrictions  on  the  exercise  of  their 
powers  {Be  Dudley,  35  Ch.  D.  343;  see  note  to  sect.  60,  post,  p.  711). 
Trustees  have  heen  appointed  under  the  following  circumstances : — Where 
they  were  required  for  the  puroose  of  receiving  notices  under  sect.  45 
{Wheelwright  v.  Walker,  23  Ch.  D.  763;  Be  Taylor,  49  L.  T.  420;  see  iZc 
Bentley,  Wade  v.  Wilson,  33  W.  R.  610);  or  for  receiving  out  under 
sect.  21  (ix.),  money  paid  into  court  under  the  Lands  Clauses  Act  {Be 
Wright,  24  Ch.  D.  662);  or  when  the  tenant  for  life  was  an  infant,  see 
sect.  60  {Be  Morgan,  24  Ch.  D.  114  ;  Be  Price,  Leighton  v.  Price,  27  Ch.  D. 
552).  As  to  the  appointment  of  trustees  ahroad.  see  Be  Lloyd,  Edwards 
V.  Lloyd  (54  L.  T.  643).  The  court  has  refused  to  appoint  trustees  to 
enahle  an  investment  to  he  made  under  sect.  33,  which  was  not  authorized 
hy  the  will  and  might  interfere  with  its  ohjects  {Burke  v.  Gore,  13  L.  B. 
Ir.  367). 

{w)  Trustees  appointed  under  this  section  can,^imder  sect.  40,  give  a 
good  discharge  for  money  paid  to  them  {Cookes  v.  Uookes,  34  Oh.  D.  502). 

On  an  original  appointment  of  trustees  under  this  section  no  duty  is 
ohargeablfi  {Be  Potter,  1889,  W.  N.  69 ;  see  A;  Kmnaway,  id.  p.  70). 
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45ft46^1et. 
e.  88,  s.  88. 


Kumber  of 
trustees  to 
act 


Trostees* 
xeoeipte. 


Fzoteotion  of 
each  trustee 
individuallj. 


Firoteotion 
of  trustees 
generally. 


For  form  of  gummons,  see  B.  S.  L.  Act,  Form  19  {poity  p.  732V  Ab 
order  appointing  new  trustees  was  drawn  up  nunc  pro  tune  wnere  a 
trustee  died  before  the  drawing  up  (Re  Jones,  BuUio  v.  Jonea.  1891,  W, 
N.  114). 

89. — (1.)  Notwithstanding  anything  in  this  act,  capital 
money  arising  under  this  act  shall  not  be  paid  to  fewer  than 
two  persons  as  trustees  of  a  settlement,  unless  ihe  settlement 
authorizes  the  receipt  of  capital  trust  money  of  the  settlement 
by  one  trustee. 

(2.)  Subject  thereto,  the  provisions  of  this  act  referring  to 
the  trustees  of  a  settlement  apply  to  the  surviving  or  continuing 
trustees  or  trustee  of  the  settlement  for  the  time  being  {x). 

{x)  A  power  in  a  settlement  to  *^  the  trustees  or  trustee"  to  receive  and 
give  receipts  was  held  to  authorize  a  sole  surviying  trustee  to  receiye 
capital  money  [Re  Oarnett  Orme  and  Hargreave,  25  Ch.  D,  695). 

40.  The  receipt  in  writing  of  the  trustees  of  a  settlement,  or 

where  one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the 

personal  representatives  or  representative  of  the  last  surviving  or 

continuing  trustee,  for  any  money  or  securities,  paid  or  trains^ 

ferred  to  the  trustees,  trustee,  representatives,  or  representative, 

as  the  case  may  be,  effectually  discharges  the  payer  or  transferor 

therefrom,  and  from  being  bound  to  see  to  the  application  or 

being  answerable  for  any  loss  or  misapplication  thereof,  and,  in 

case  of  a  mortgagee  or  other  person  advancing  money,  from 

being  concerned  to  see  that  any  money  advanced  by  him  is 

wanted  for  any  purpose  of  this  act,  or  that  no  more  than  is 

wanted  is  raised  (^). 

{y)  Under  this  section,  trustees  appointed  under  sect.  38  can  give  a  good 
discharge  {Cookee  v.  Cookes,  34  Ch.  JD.  498;  Hatten  v.  Ruaselly  88  Ch.  D. 
342).  Compare  the  provision  as  to  trustees*  receipts.  Cony.  Act,  1881, 
8.  36  {ante,  p.  604). 

41.  Each  person  who  is  for  the  time  being  trustee  of  a  settie- 
ment  is  answerable  for  what  he  actually  receives  only,  notwith- 
standing his  signing  any  receipt  for  conformity,  and  in  respect 
of  his  own  acts,  receipts,  and  defaults  only,  and  is  not  answerable 
in  respect  of  those  of  any  other  trustee,  or  of  any  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency  of 
any  securities,  or  for  any  loss  not  happening  through  his  own 
wilful  default  (2). 

(z)  As  to  the  indemnity  of  trustees  generally,  see  note  to  23  &  24  Yict. 
c.  35^  s.  31,  ante,  p.  555. 

42.  The  trustees  of  a  settiement,  or  any  of  them,  are  not  liable 
for  giving  any  consent,  or  for  not  making,  bringing,  taking,  or 
doing  any  such  application,  action,  proceeding,  or  thing,  as  they 
might  make,  bring,  take,  or  do ;  and  in  case  of  purchase  of  land 
with  capital  money  arising  imder  this  act,  or  of  an  exchange, 
partition,  or  lease,  are  not  liable  for  adopting  any  contract  made 
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"by  the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety  of  ^  ^^J^* 
the  purchase,  exchange,  partition,  or  lease,  or  answerable  as  —I — — — L 
regards  any  price,  consideration,  or  fine,  and  are  not  liable  to 
see  to  or  answerable  for  the  investigation  of  the  title,  or  answer- 
able for  a  conveyance  of  land,  if  the  conveyance  purports  to 
convey  the  land  in  the  proper  mode,  or  liable  in  respect  of  pur- 
chase-money paid  by  them  by  direction  of  the  tenant  for  lire  to 
any  person  joming  m  the  conveyance  as  a  conveying  party,  or 
as  giving  a  receipt  for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  money  paid  by  them  by 
direction  of  the  tenant  for  life  on  the  purchase,  exchange,  par- 
tition, or  lease  (a). 

(a)  The  trustees  have  no  such  duty  to  control  the  tenant  for  life  in  the 
case  of  a  sale,  as  would  make  them  liable  if  it  was  an  improper  one.  But 
they  may  properly  commence  proceedings  in  the  case  of  a  sale  they  think 
improvident  {HaUen  v.  Russell^  38  Ch.  D.  344) ;  and  ought  to  do  so  in  the 
case  of  a  fraudulent  sale  ( Wheelwright  v.  Walker,  23  (3i.  D.  762).  They 
were  intended  to  impose  a  check  upon  the  powers  conferred  on  the  tenant 
for  life  [Re  Kemp,  24  COi.  Div.  487  ;  Re  Hotchkin,  35  CJh.  D.  44).  On  a 
summons  by  the  tenant  for  life  desiring  to  exercise  some  power,  they 
should  not  as  a  rule  support  the  application,  but  hold  an  even  hand  (^e 
ffotchkiuy  35  Ch.  Div.  43 ;  Re  Broadwater^  53  L.  T.  745).  In  one  case 
when  they  appeared  by  the  same  counsel  as  the  tenant  for  life  on  an 
appeal  which  was  dismissed,  they  were  not  given  their  costs  out  of  the 
estate  {Re  Broadwater ,  sup,)  A  trustee,  who  is  respondent  to  an  appeal 
by  a  tenant  for  life,  may  be  heard  in  support  of  the  appeal  {Re  AiUsbury^ 
1892,  1  Ch.  526). 

43.  The  trustees  of  a  settlement  may  reimburse  themselves  or  Trustees'  re- 
pay and  discharge  out  of  the  trust  property  all  expenses  properly  ™a^™»ement. 
mcTured  by  them  (6). 

{h)  See  23  &  24  Vict.  c.  35,  s.  31,  ante,  p.  555. 

44.  If  at  any  time  a  difference  arises  between  a  tenant  for  life  Befeienoe  of 
and  the  trustees  of  the  settlement,  respecting  the  exercise  of  any  dif^enoes  to 
of  the  powers  of  this  act,  or  respecting  any  matter  relating 

thereto,  the  court  may,  on  the  application  of  either  party,  give 
such  directions  respecting  the  matter  in  difference,  and  re- 
specting the  costs  of  the  application,  as  the  court  thinks  fit  {c). 

(c)  See  the  cases  quoted  under  sect.  42,  sup,,  and  as  to  costs  the  note 
to  sect.  46,  posty  p.  703. 
For  form  of  summons,  see  B.  S.  L.  Act,  Form  20,  post,  p.  733. 

46. — (1.)  A  tenant  for  life  when  intending  to  make  a  sale,  Notioe  to 
exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  notice  trustees, 
of  his  intention  in  that  behalf  to  each  of  the  trustees  of  the 
settlement,  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last 
known  place  of  abode  in  the  United  Kingdom,  and  shall  give 
like  notice  to  the  solicitor  for  the  trustees,  if  any  such  solicitor 
is  known  to  the  tenaut  for  life,  by  posting  a  registered  letter, 
oontaining  the  notice,  addressed  to  the  soUoitor  at  his  place  of 
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bnsiiiees  in  the  United  Kingdom,  eyexr  letter  under  this  section 
being  posted  not  less  than  one  month  before  the  making  by  the 
tenant  for  life  of  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge,  or  of  a  contract  for  the  same. 

(2.)  JnroTided  that  at  the  date  of  notice  given  the  number  of 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such 
notice  as  is  required  by  this  section  {d). 

(d)  No  notice  need  be  given  in  respect  of  a  lease  not  exceeding  twenty-one 
years  (S.  L.  Act,  1890,  a.  7,  postyj^,  721).  As  to  the  nature  of  the  notice 
and  as  to  waiver  of  it,  see  S.  L.  Act,  1884,  s.  5  {po^t,  p.  717),  which 
section,  however,  does  not  in  terms  apply  to  a  mortgage  or  charge.  As 
to  notice  in  cases  to  which  the  section  does  not  apply,  see  Be  Bay  (25  CL 
D.  464). 

A  notice  under  this  section  is  good  if  e;iven  before  completion  {Marl- 
borough  v.  Sartoris,  32  Ch.  D.  621).  No  notice  need  be  given  where 
persons  have  been  appointed  under  sect.  60,  to  carry  out  a  sale  (^Be  Dudley, 
iid  Ch.  D.  338).  The  committee  of  a  lunatic  cannot  give  a  notice  without 
leave  of  the  court  {Be  Bay,  25  Ch.  D.  464). 

As  between  the  tenant  for  life  and  a  purchaser  from  him,  the  notice  is 
a  matter  with  which  the  purchaser  is  not  concerned  (Marlborough  v. 
Sartoria,  32  Ch.  D.  623) ;  qua^e,  however,  whether  a  purciiaser  can  safely 
complete  who  has  actual  knowledge  that  no  notice  has  been  given  {Hnttea 
T.  Bussell,  38  Ch.  D.  344).  Where  a  tenant  by  the  curtesy  granted  a 
building  lease,  as  absolute  owner,  there  bein^  no  trustees  for  the  purpose 
of  the  S.  L.  Act,  the  lessee  got  a  good  sellmg  title,  being  protected  by 
sub-sect.  3  of  this  section  {Mogridge  v.  Clapp^  66  L.  T.  558). 

As  between  the  tenant  for  life  and  a  remainderman,  the  tenant  for  life 
has  been  restrained  from  selling  until  proper  notices  had  been  given 
(H  heelwright  v.  Walker,  23  Ch.  D.  752 ;  Be  Bmiley,  Wade  v.  WiUon,  33 
W.  E.  610). 

XI. — Court;  Land  Commissioners;  Procedure. 

48. — (1.)  AH  matters  within  the  jurisdiction  of  the  court 
under  this  act,  shall,  subject  to  the  acts  regulating  the  court,  be 
assigned  to  the  Chancery  Division  of  the  court. 

(2.)  Payment  of  money  into  court  effectually  exonerates 
therefrom  the  person  maJdng  the  payment. 

(3.)  Every  application  to  the  court  shall  be  by  petition,  or  by 
summons  at  chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement  notice 
shall  be  served  in  the  first  instance  on  the  tenant  for  life  {e). 

(5.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  coiurt  thinks  fit. 

(6.)  The  court  shall  have  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respecting  the  costs,  charges,  or 
expenses  of  all  or  any  of  the  parties  to  any  application,  and 
may,  if  it  thinks  fit,  order  that  all  or  any  of  those  costs,  charges, 
or  expenses  be  paid  out  of  property  subject  to  the  settle- 
ment (/). 

(7.)  (General  rules  for  purposes  of  this  act  shall  be  deemed 
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rules  of  oonrt  within  eeotion  seventeen  of  the  Appellate  Juris-  **  *  4«  v^t. 
diction  Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  ^'  ^^*  *'  • 
Court  of  Judicature  Act,  1881,  and  may  be  made  accordingly.     39  &  40  Yiot. 

(8.)  The  powers  of  IJie  court  may,  as  regards  land  in  the  ^i^jfe'isvict 
County  Palatine  of  Letncaster,  be  exercised  also  by  the  Court  of  ^^  gg^ 
Chancery  of  the  County  Palatine ;  and  rules  for  regulating  pro- 
ceedings in  that  court  shall  be  from  time  to  time  made  by  the 
CSiancellor  of  the  Duchy  of  Lancaster,  with  the  advice  and 
consent  of  a  Judge  of  the  High  Court  acting  in  the  Chancery 
Division,  and  of  the  Vice-Chancellor  of  the  County  Palatine  [g). 

(9.)  General  rules,  and  rules  for  the  Court  of  Chancery  of  the 
County  Palatine,  may  be  made  at  any  time  after  the  passing  of 
this  act,  to  take  effect  on  or  after  the  commencement  of  this 
act  (A). 

(10.)  The  powers  of  the  court  may,  as  regards  land  not 
exceeding  in  capital  value  five  himdred  pounds,  or  in  annual 
rateable  value  thirty  pounds,  and,  as  regards  capital  money 
arising  under  this  act,  and  securities  in  which  the  same  is  invested, 
not  exceeding  in  amoimt  or  value  five  hundred  pounds,  and  as 
regards  personal  chattels  settled  or  to  be  settled,  as  in  this  act 
mentioned,  not  exceeding  in  value  five  hundred  pounds,  be 
exercised  by  any  county  court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in  the 
court,  or  from  which  the  capital  money  to  be  dealt  with  in  the 
court  arises  under  this  act,  or  in  connexion  with  which  the 
personal  chattels  to  be  dealt  with  in  the  court  are  settled  (t). 

ie)  As  to  service,  see  R.  S.  L.  Act,  Nos.  4,  5,  and  6  [post,  p.  725). 
/)  Sab-sect.  6  gives  the  court  discretion  as  to  costs  of  parties  to  ap|>li-  Sab-seot.  (6). 
cations  onder  tiie  act ;  and  sect.  47  ( post)  mentions  the  sources  from  ^sduch  Cogts. 
such  costs  may  be  paid.    There  are  also  special  provisions  as  to  costs  in 
sects.  32,  ante,  p.  696  (See  Re  Hanhury,  31 W.  E.  784),  36,  antey  p.  697,  and 
44,  ante^  p.  701.   In  all  cases  not  provided  for  by  the  act  or  rules,  the  exist- 
ing practice  of  the  court  as  to  costs  applies  to  proceedings  under  the  act 
^.  o.  L.  Act,  No.  15,  post,  p.  726).    Questions  under  the  act  have  been 
decided  in  specific  performance  actions,  where  the  rules  as  to  costs  in 
those  actions  have  l)een  followed  {Hatten  v.  Rassdly  38  Ch.  D.  334 ;  Marl- 
broiigh  V.  Sartoris^  32  Gh.  D.  616).    In  one  case  an  action  was  brought 
by  a  tenant  for  life  against  trustees  and  others  to  determine  questions 
as  to  his  title  to  sell  under  this  act,  in  which  he  was  given  party  and 
party  costs  {Sebright  v.  Thornton^  I8»5,  W.  N.  176;  where  see  as  to  costs 
of  mortgagees).    As  to  costs  of  actions  commenced  by  originating  sum- 
mons, in  whicn  questions  under  the  act  were  determined,  see  Be  Atkinson, 
Atkinson  v.  Bruce  (30  Oh.  D.  613);  Be  Strang  ways,  Hiddeyy,  SPrangways 
(34  Ch.  D.  433) ;  Be  LleweUin,  Llewdlin  v.  Williums  (37  Ch.  D.  328) ;  Be 
Powell,  Allaway  v.  Oakley  (1884,  W.  N.  67). 
The  costs  of  a  summons  taken  out  in  an  administration  action  to  decide 

?ue6tions  under  this  act  may  be  made  costs  in  that  action  {Constable  y. 
Nonstable,  64  L.  T.  610 ;  see  Ca/rdigan  v.  Curzon-ffowe,  30  Oh.  D.  540),  or 
may  be  paid  out  of  the  estate  {Taylor  v.  Fonda,  25  Ch.  D.  651). 

Bi  the  case  of  ordinary  applications  under  the  act,  only  me  costs  of 
a  summons  are  to  be  allowed  unless  a  petition  be  directed  by  the  judge 
(8.  L.  Act  Rules,  No.  2,  post,  p.  725).  The  costs  of  petitions  were  allowed 
in  Be  Houghton  (30  Oh.  D.  102) ;  Be  BethUhem  Hospitals  (30  Oh.  D.  541, 
where  see  judgment). 

As  regards  sunmionses,  the  costs  of  all  parties  of  a  summons  by  tenant, 
far  life,  either  wholly  or  partially  successful,  were  paid  out  of  the  settled' 
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^  *  **  ^'  ^^^^  {^  Morgan,  24  Ch.  D.  117 ;  Be  PagH,  30  Ch.  D.  165 ;  see  i2e  ^t7«. 

e.  88,  ■.  46.  lury,  1892,  1  Ch.  548).  For  form  of  usual  order  in  such  case,  see  S.  L.  Act 
Bules,  Form  3,  post,  p.  728.  The  tenant  for  life,  however,  may  have  to  pay 
the  costs  of  the  mor^gees  of  his  life  estate  {Be  Smith,  1891,  3  Ch.  76; 
Sebright  v.  Thornton,  J 885,  W.N.  176;  compare  Cardigan  v.  Cunon- 
Howe,  41  Ch.  Div.  375).  The  costs  of  an  unsuccessful  summons  by  tenant 
for  life  may  bepaid  out  of  the  estate  {Be  KnatchhuLl,  27  Ch.  D.  349 ;  see  Bt 
James,  51  L.  T.  596;  Be  Sebright,  33  Ch.  D.  442).  But  the  tenant  for 
life  may,  if  not  successful,  have  to  pay  all  the  costs,  if  there  is  no  fund 
available  for  the  purpose  {Be  Beaumont,  58  L.  T.  916).  The  costs  of  an 
unsuccessful  summons  by  persons  claiming  to  be  tenant  for  life  were 
paid  out  of  the  estate  {Be  Borne,  39  Ch.  D.  & ;  see  i2e  AtktnMm,  Atkinson 
V.  Bruce,  30  Ch.  D.  613). 

Where  on  a  summons  taken  out  by  the  trustees  it  was  decided  that  a 
tenant  for  life  could  not  sell  under  the  act,  the  tenant  for  life  had  to  pay 
his  own  costs  {Be  Collinge,  36  Ch.  D.  519).  Where  two  trustees  appeucd 
by  different  counsel  on  opposite  sides,  both,  having  acted  reasonably,  were 

fiven  costs  out  of  the  estate  {Be  Ai/esbury,  1892,  1  Ch.  548).  Trustees, 
owever,  who  appeared  by  the  same  counsel  as  the  tenant  for  life,  on  an 
application  by  Imn,  had  to  pay  their  own  costs  {Be  Broadwater,  53  L.  T.  745). 

Under  S.  ij.  Act  Bules,  No.  14,  post,  p.  726,  a  person  paying  capital 
money  into  court  may  deduct  costs  of  paying  in  (See  Form  10).  A  pur- 
chaser taking  out  a  summons  in  an  action  for  leave  to  pay  the  purchase- 
money  into  court  was  allowed  to  deduct  his  costs  {Cardigan  y.  Curzoti' 
Hotve,  30  Ch.  D.  540). 

All  the  costs  of  an  appeal  were  given  out  of  the  estate  when  it  was  a 
case  proper  to  be  decidea  by  the  Appeal  Court  {Be  Jones,  26  Ch.  Div.  744 ; 
see  Be  Ailesbury,  1892,  1  Ch.  548).  A  person  claiming  to  be  tenant  for 
life  had  to  pay  all  the  costs  of  an  unsuccessful  appeal  {Be  Strangways, 
Hickley  v.  Strangxoays,  34  Ch.  Div.  433).  A  tenant  for  liie  paid  his  own 
costs  of  an  unsuccessful  appeal,  and  a  remainderman  paid  ms  own  costs, 
the  trustees  being  given  costs  out  of  the  estate  {Be  Sebright,  33  Ch.  D.  445). 
Where  the  trustees  and  remainderman  appealed  against  an  order  sanction- 
ing a  sale  imder  sect.  37,  the  appeal  was  dismiss^  with  costs  {Be  Badnor, 
45  Ch.  Div.  423). 

Costs  were  allowed  on  the  higher  scale  in  Be  Chaytor  (25  Ch.  D.  651). 

Under  the  words  *'  charges  and  expenses,"  the  expenses  of  an  abortive 
attempt  to  sell  have  been  ordered  to  be  paid  out  of  the  settled  property 
Be  Smith  (1891,  3  Ch.  65). 

{g)  The  powers  of  the  High  Court  may,  as  regards  land  and  estates  in 
the  County  Palatine  of  Durham,  be  exercised  by  the  Palatine  Court  (52  & 
53  Vict.  c.  47,  s.  10). 

(A)  General  rules  as  to  applications  in  the  High  Court  made  imder  this 
section  are  given,  p.  725,  jpost, 

{%)  As  to  applications  m  the  county  court,  see  County  Court  Bules, 
1889,  Ord.  38. 
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47.  Where  the  court  directs  that  anj  oosts,  charges,  or 
expenses  be  paid  out  of  property  subject  to  a  settlement,  the 
same  shall,  suoject  and  aocordmg  to  the  directions  of  the  court, 
be  raised  and  paid  out  of  capital  money  arising  under  this  act, 
or  other  money  liable  to  be  laid  out  in  the  purchase  of  land  to 
be  made  subject  to  the  settlement,  or  out  of  investments 
representing  such  money,  or  out  of  income  of  any  such  money 
or  investments,  or  out  of  any  accumulations  of  income  of  land, 
money,  or  investments,  or  by  means  of  a  sale  of  part  of  the 
settled  land  in  respect  whereof  the  costs,  charges,  or  expenses 
are  incurred,  or  of  other  settled  land  comprised  in  the  same 
settlement  and  subject  to  the  same  limitations,  or  by  means  of  a 
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mortgage  of  the  settled  land  or  any  part  thereof,  to  be  made  by  ^  88*^,^47*' 
such  person  as  the  court  directs,  and  either  by  conveyance  of  the  _! — !_! — L 
fee  simple  or  other  estate  or  interest  the  subject  of  the  settle- 
ment, or  by  creation  of  a  term,  or  otherwise,  or  by  means  of  a 
chai^  on  the  settled  land  or  any  part  thereof,  or  partly  in  one 
of  those  modes  and  partly  in  another  or  others,  or  in  any  such 
other  mode  as  the  court  thinks  fit  (/). 

(y)  See  general  note  as  to  oosts  under  sect.  46  (ante,  p.  703),  Re  Smith 
(1891,  3  Oh.  165),  and  see  form  of  summons  in  lie  Ayles/ord  (32  Oh.  D. 
163). 

48. — (6.^  The  Land  Commissioners  shall,  by  virtue  of  this  Conatitution 
act,  have,  for  the  purposes  of  any  act,  public,  local,  personal,  or  ^^^^^"^' 
private,  passed  or  to  be  passed,  making  provision  for  the  execu-  their  powers, 
tion  of    improvements  on  settled  land,  all  such  powers   and  &o. 
authorities  as  they  have  for  the  purposes  of  the  Improvement  27  &  28  Vict. 
of  Land  Act,  1864 ;  and  the  provisions  of  the  last-mentioned  ^  !!*• 
act  relating  to  their  proceedings  and  inquiries,  and  to  authenti- 
cation of  mstruments,  and  to  declarations,  statements,  notices, 
applications,   forms,  security    for    expenses,   inspections,    and 
examinations,  shall  extend  and  apply,  as  far  as  the  nature  and 
circumstances  of  the  case  admit,  to  acts  and  proceedings  done 
or  taken  by  or  in  relation  to  the  Land  Commissioners  under  any 
act  making  provision  as  last  aforesaid ;  and  the  provisions  of 
any  act  relating  to  fees  or  to  security  for  costs  to  be  taken  in 
respect  of  the  business  transacted  under  the  acts  administered 
by  the  three  several  bodies  of  commissioners  aforesaid  shall 
extend  and  apply  to  the  business  transacted  by  or  under  the 
direction  of  the  Land  Commissioners  under  any  act,  public, 
local,  personal,  or  private,  passed  or  to  be  passed,  by  which  any 
power  or  duty  is  conferred  or  imposed  on  them  (k). 

(k)  Sub-sects.  1 — 5  inclusive,  constituting  the  Land  Oommissioners  for 
England)  have  been  repealed  by  52  &  53  Yict.  c.  30,  s.  13.  By  the  same 
act  the  powers  and  duties  of  the  Land  Oommissioners  for  England  under 
this  act  have  been  transferred  to  the  Board  of  Agriculture,  see  sects.  2 
and  11  of  the  last  mentioned  act. 

49.— (1.)  Every  certificate  and  report  approved  and  made  by  Riinff  of 
the  Land  Commissioners  under  this  act  shall  be  filed  in  their  certifioates, 
ofiBce.  *?•  ?^  ~'^" 

(2.)  An  office  copy  of  any  certificate  or  report  so  filed  shall 
be  delivered  out  of  their  office  to  any  person  requiring  the  same, 
on  payment  of  the  proper  fee,  and  diall  be  sufficient  evidence  of 
the  certificate  or  report  whereof  it  purports  to  be  a  copy. 

Xn. — ^Bestrictions,  Savings,  and  G-enekal  ProvisionSiu 

50. — (1.)  The  powers  under  this  act  of  a  tenant  for  life  are  Powers  not 
not  capable  of  assignment  or  release,  and  do  not  pass  to  a  person  ^^J^^Jt 
as  bein^,  by  operation  of  law  or  otherwise,  an  assignee  of  a  to  exercise 
tenant  for  fife,  and  remain  exerciseable  by  the  tenant  for  life  powers  void. 

8.  Z  Z 
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^  tft^  ^50 '  '^^^^  '^^  notwithstanding  any  assignment,  b j  operation  of  law 
^'     *  '•     '    or  otherwise,  of  his  estate  or  interest  imder  the  settlement. 

(2.)  A  oontract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  mider  this  act  IB  Toid.      . 

(3.)  But  this  section  shall  opmite  without  prejudice  to  && 
rights  of  any  person  being  an  assignee  for  value  ot  the  estate  or 
interest  of  the  tenant  for  life ;  and  in  that  case  the  assignee's 
rights  shall  not  be  affected  without  his  consent,  except  that, 
unless  the  assignee  is  actmlly  in  possession  of  the  settled  land 
or  part  thereof,  his  consent  shall  not  be  requisite  for  the  making 
of  leases  thereof  by  the  tenant  for  life,  provided  the  leasee  are 
made  at  the  best  rent  that  can  reasonably  be  obtained,  without 
fine,  and  in  other  respects  are  in  conformity  with  this  aot. 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the 
commencement  of  this  act;  and  in  this  section  assignment 
includes  assignment  by  way  of  mortgage,  and  any  partial  or  quali- 
fied assignment,  and  any  charge  or  incumbrance ;  and  assignee 
has  a  meaning  corresponding  with  that  of  assignment  (/)• 

(/)  As  to  assigimieiits  or  charges  in  consideratioxi  of  maniage,  or  by 
way  of  family  arrangement,  see  ».  L.  Aot,  1890,  s.  4  {poet,  p.  721).  The 
bankruptcy  of  a  tenant  for  life  does  not  prevent  the  exercise  of  his  powers 
under  fins  act  {Re  Mamel,  1884,  W.  N.  209 ;  Re  Aileshury,  1892,  1  Ch. 
535^.  The  court  has  refused  to  sanction  the  sale  of  a  mansion-house 
witnout  the  consent  of  the  tenant  for  life's  mortgagees  {Re  Sebright,  33 
Oh.  D.  429),  which  they  are  free  to  give  or  withhold  (Cardigan  v.  Curzon- 
Howe,  40  Cih.  D.  341). 

The  tenant  for  lifers  conyeyance  is  subject  to  charges  as  mentioned  in 
sect.  20,  ante,  p.  686,  where  see  note. 

As  to  a  tenant  for  life's  covenant,  see  Re  Hale  and  Smi^h  (55  L.  T.  151) ; 
quoted  ante,  p.  677. 

In  connection  with  the  latter  part  of  sub-sect,  fl),  see  sect.  2  (7)  (ante, 
p.  675) ;  and  compare  23  &  24  Vict.  c.  145,  s.  31  {arite,  p.  565),  ana  the 
note  as  to  tiie  extmguishment  of  powers  appendant  {ante,  p.  296). 

Prohibition  61. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instru- 

orhmitation  ment  executed  or  made  before  or  after,  or  partly  before  and 
exCToibeof  partly  after,  the  commencement  of  this  act  a  provision  is 
powers,  void,  inserted  purporting  or  attempting,  by  way  of  direction,  declara- 
tion, or  otherwise,  to  forbid  a  tenant  for  life  to  exercise  any 
power  under  this  act,  or  attempting,  or  tending,  or  intended,  by 
a  limitation,  gift,  or  disposition  over  of  settled  land,  or  by  a 
limitation,  gift,  or  disposition  of  other  real  or  any  personal  pro- 
perty, or  by  the  imposition  of  any  condition,  or  by  forfeiture, 
or  in  any  other  manner  whatever,  to  prohibit  or  prevent  him 
from  exercising,  or  to  induce  him  to  abstain  from  exercising,  or 
to  put  him  into  a  position  inconsistent  with  his  exercising,  any 
power  under  this  act,  that  provision,  as  far  as  it  purports,  or 
attempts,  or  tends,  or  is  intended  to  have,  or  wootd  or  miglit 
have,  the  operation  aforesaid,  shall  be  deemed  to  be  void* 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest . 
limited  to  continue  so  long  only  as  a  person  abstains  from  . 
exercising  any  power  shall  be  and  ta.ke  effect  as  an  estate  or 
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intezest  to  continue  for  the  period  for  which  it  wonld  continue  **fL^^^i** 
if  that  person  were  to  abstain  from  exercising  the  power,  dis-  _1 — LJ — L 
charged  from  liability  to  determination  or  cesser  by  or  on  his 
exercising  the  same  {m). 

(m)  This  section  was  not  intended  to  enlarge  a  particular  estate  not  pro- 
perly an  estate  for  life  (Be  Hazle,  29  Ch.  Biy.  84).  To  make  it  apply 
there  must  be  found  in  the  settlement  a  limitation,  which  but  for  the 
attempted  prohibition  would  constitute  a  tenant  for  life  within  this  act 
(Be  Atkimon,  Atkinson  v.  Bruce^  31  Oh.  Div.  681). 

A  condition  of  forfeiture  for  non-residence  does  not  prevent  a  lease  of  a 
manaion-honse  {Be  Thomp&on,  21  L.  E.  Ir.  109),  or  a  sale  {Be  Paget,  30 
Oh.  D.  162 ;  see  ^  Brown,  27  Ch.  D.  179),  and  does  not  attach  to  the 
proceeds  of  sale  {Be  Paget,  sup,)  But  such  a  condition  is  not  rendered 
void  under  this  section  unless  it  interferes  with  the  exercise  of  the  powers 
of  the  tenant  for  life  {Be  Haynes,  Kemp  y.  Haynes,  37  Ch.  D.  307). 

62.  Notwithstanding  anything  in  a  settlement,  the  exercise  Froyision 
by  the  tenant  for  life  of  any  power  under  this  act  shall  not  f^^  ^^^' 
occasion  a  forfeiture. 

68.  A  tenant  for  life  shall,  in  exercising  any  power  under  this  Tenant  for 
act,  have  regard  to  the  interests  of  all  parties  entitled  under  the  ^^  ^i"fj^ea 
settlement,  and  shall,  in  relation  to  the  exercise  thereof  by  him,  interested. 
be  deemed  to  be  in  the  position  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties  (n). 

{n)  The  object  of  this  section  is  to  protect  the  material  interests  of  the 
parties  entitled,  and  to  prevent  the  tenant  for  life  from  doing  anything  in 
the  exercise  of  his  powers  which  will  damage  those  interests  {Be  Aileehury, 
1892,  1  Ch.  540).  He  should  consider  not  merely  pecuniary  interests  but 
also  sentimental  feelings  {Ih,  536,  541).  Ftuiiher,  ne  is  bound  to  exercise 
his  discretion  as  if  he  were  an  independent  trustee  for  himself  and  all  the 
other  members  of  the  family  {Be  Bad/nor ,  45  Ch.  Div.  417).  He  should 
consider  whether  he  is  unduly  prejudicing  any  party ;  but  in  the  absence 
of  reason  for  supposing  the  discretion  to  be  unfairly  exercised,  that  dis- 
cretion ought  to  prevan  {Be  Stamford,  43  Cfli.  D.  95 ;  Be  Badnor,  45  Ch.  D. 
417 ;  Be  Aileshury,  1892, 1  Ch.  531).  He  may  exercise  his  powers  for  his 
own  benefit  {Be  Sehri^TU,  33  Ch.  D.  436 ;  Wheelwright  v.  Walker,  23  Ch.  D. 
759) ;  but  not  for  his  own  benefit  solely,  or  for  tiie  benefit  of  a  stranger 
(Cardigan  v.  CwTzm-Hcme,  30  Oh.  D.  539;  Be  Chawner,  1892,  2  Ch.  195). 
Tlie  fa^  that  he  gets  a  benefit  is  not  sufficient  to  prevent  him  from  exer- 
cising the  rej^uisite  discretion  {Be  Stamford,  56  L.  T.  484). 

The  duty  imposed  by  this  section  on  the  tenant  for  life  does  not  affect 
a  nurohaser's  title  (Be  Aileehury,  1892, 1  Ch.  536) ;  but  the  tenant  for  life 
wul  be  answerable  lor  the  improper  or  improvident  exercise  of  his  powers 
{Ih, ;  Be  Marlborough,  Marlborough  t.  Marjoribanke,  32  Ch.  D.  514;  see 
Batten  y.  BmseU,  38  Ch.  D.  345 ;  Wheelvrright  y.  Walker,  23  Ch.  D.  762 ; 
Norton  v.  Johnstone,  30  Ch.  D.  661).  The  tenant  for  life,  however,  has 
under  this  section  rather  the  responsibilities  than  the  rights  of  a  trustee 
{Be LUwelUn,  LleweHinr.WtUiama,  37  Ch.  D,  325;  see  Oa^diganr,  Curzon^i 
nowe,  41  Ch.  Div.  379),  and  accordinglyis  not  entitled  to  aU  costs  and 
expenses  {Sebright  v.  Thornton,  1885,  W.  N.  176;  Cardigan  v.  Curzon- 
Howe,  41  Ch.  Div.  375 ;  see  A?  Beck,  24  Ch.  D.  608 ;  Be  LUwellin,  eup,) 
See  further  as  to  the  costs  of  the  tenant  for  life,  the  note  to  sect.  21,  sub- 
sect,  (x.)  {awte^  p.  689),  and  the  note  to  sect.  46  {ante,  p.  703). 
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^  t^  ^B4*'  '^^^^  *^®  Betflement,  be  oonoluflively  taken  to  liave  given  the 
e,  »8,  ■.  54.    |j^  price,  consideration,  or  rent,  as  the  case  may  require,  Itat 
oonld  reasonably  be  obtained  by  the  tenant  for  life,  and  to  have 
complied  with  aU  the  requisitions  of  this  act. 

66. — (1.)  Powers  and  authorities  conferred  by  this  act  on  a 
tenant  for  life  or  trustees  or  the  court  or  the  Land  Commisnoners 
are  exerciseable  from  time  to  time. 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
partition,  leasing,  mortgaging,  charging,  or  other  power  is 
exercised  by  a  tenant  for  me,  or  by  the  trustees  of  a  settlement, 
he  and  they  may  respectively  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  act  refers  to  sale,  purchase, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power, 
consent,  payment,  receipt,  deed,  assurance,  contract,  expenses, 
act,  or  transaction,  the  same  shall  be  construed  to  extend  only 
(unless  it  is  otherwise  expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  dealings,  powers,  consents,  payments, 
receipts,  deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  act  (o). 

(o)  See  Re  Llewellin,  Llewdlin  v.  WtUiams  (37  Oh.  D.  327} ;  Be  SmUh 
(1891,  3.  Ch.  65). 

66. — (1.)  Nothing  in  this  act  shall  take  away,  abridge,  or  pre- 
judicially affect  any  power  for  the  time  being  subsisting  under  a 
settiement,  or  by  statute  or  otherwise,  exerciseable  by  a  tenant 
for  life,  or  by  trustees  with  his  consent,  or  on  his  request,  or  by 
his  direction,  or  otherwise ;  and  the  powers  given  by  this  act  are 
cumulative  {p), 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settie- 
ment and  the  provisions  of  this  act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  contracts  or 
intends  to  exercise  any  power  under  this  act,  the  provisions  of 
this  act  shall  prevail;  and,  accordingly,  notwithstanding  any- 
thing in  the  settiement,  the  consent  of  the  tenant  for  life  shall, 
by  virtue  of  this  act,  be  necessary  to  the  exercise  by  the  trustees 
of  the  settlement  or  other  person  of  any  power  conSferred  by  the 
settlement  exerciseable  for  any  purpose  provided  for  in  tins 
act  (q). 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  reiroeotmg 
any  matter  within  this  section,  the  court  may,  on  the  application 
of  the  trustees  of  the  settiement,  or  of  the  tenant  for  life,  or  of 
any  other  person  interested,  give  its  decision,  opinion,  advice,  or 
direction  thereon. 

{p)  The  restriction  in  a  private  act  on  a  trustee's  power  of  sale  did  not 
limit  the  tenant  for  life's  power  under  this  act  {Re  Chatftor,  25  Ch.  D.  661). 
As  to  the  joint  operation  of  powers  in  the  settlement  and  the  powers  in  the 
act,  see  Re  Newcastle  (24  Ch.  D.  129).  Where  an  order  has  already  been 
made  under  the  S.  E.  Act,  1877,  the  powers  of  this  act  are  not  cumulative 
{Re  Poole,  50  L.  T.  585 ;  32  W.  B.  956 ;  see  ife  Barre-Haden,  49  L.  T.  661 ; 
32  W.  E.  194). 
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(j)  A  case  of  conflict  within  sub-sect.  2  arose  in  Clarke  v.  Thornton  (35   45  A  48  Vict. 
Ch.  D.  315),  where  the  statutory  power  of  a  tenant  for  life  to  have  capital    c  88.  ■.  56. 
money  expended  in  improvements  was  held  to  override  a  power  given  ~~ 
by  the  settlement  to  apply  income  for  that  purpose  (See  Re  Stamfordy  66 
L.  T.  484).    The  consent  of  the  tenant  for  life  is  not  necessary  to  the 
exercise  by  tru^^es  of  an  absolute  trust  for  sale  {Taylor  v.  Fonda,  25 
Gh.  D.  646) ;  but  was  held  necessary  to  the  exercise  by  trustees  of  a  power  of 
sale  {Be  Clitheroe,  31  Ch.  Div.  135).  An  order  for  sale  overrides  the  necessity 
for  any  such  consent  {Taylor  v.  Poncia,  sup  J)    Where  the  tenant  for  life 
is  an  infant,  tiie  consent  required  by  sub-sect.  2  may  be  given  by  the 
trustees  under  sect.  60  {Re  NetvcaiUe,  24  Oh.  D.  140).    The  consent  of  one 
of  several  persons  constituting  the  tenant  for  life  is  sufficient  (S.  L.  Act, 
1884j  s.  6,  post,  p.  717,  which  see  also  as  to  consents  in  a  case  within 
sect.  63  of  this  act). 

67. — (1.)  Nothing  in  this  act  shall  preclude  a  settlor  from  Additional  or 
conferring  on  the  tenant  for  life,  or  the  trustees  of  the  settle-  larger  powers 
ment,  any  powers  additional  to  or  larger  than  those  conferred  by  ^^  flettlement. 
this  act. 

(2.)  Any  additional  or  larger  powers  so  conferred  shall,  as  far 
as  may  be,  notwithstanding  anything  in  this  act,  operate  and  be 
exerciseable  in  the  like  manner,  and  with  all  the  Hke  incidents, 
effects,  and  consequences,  as  if  they  were  conferred  by  this  act, 
unless  a  contrary  intention  is  expressed  in  the  settlement. 


XTTT. — Limited  Owners  generally. 

68. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  Enumeration 
interest  of  each  of  them  is  in  possession  (r),  have  the  powers  of  a  <>*  <>t^ 
tenant  for  life  under  this  act,  as  if  each  of  them  were  a  tenant  q!^^  to 
for  life  as  defined  in  this  act  (namely) :  haye  powers 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  act  <rf  tenant  for 
of  parliament  restrained  from  beuring  or  defeating  his 
estate  tail,  and  although  the  reversion  is  in  the  Crown, 
and  so  that  the  ezerdse  by  him  of  his  powers  under 
this  act  shall  bind  the  Grown,  but  not  including  such  a 
tenant  in  tail  where  the  land  in  respect  whereof  he  is  so 
restrained  was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services  (a)  : 

(ii.)  A  tenant  in  fee  simple,  with  an  executoiy  limitation,  gift, 
or  disposition  over,  on  failure  of  his  issue,  or  in  any 
other  event  (f) : 

(iii.)  A^  person  entitled  to  a  base  fee,  although  the  reversion 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  act  shall  bind  the  Crown  {u) : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent  (v) : 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under 
a  lease  at  a  rent : 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of 
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V  M*^^**  *^®  estate,  or  by  conditional  limitation,  or  otherwise, 

-1 — — — L  or  to  be  defeated  by  an  exeoutoiy  limitation,  gift,  or 

disposition  over,  or  is  subject  to  a  trust  for  acoumnla- 
tion    of   income    for    payment    of   debts    or   otiher 
purpose  {u)) : 
(vii.)  A  tenant  in  tail  after  possibiliiy  of  issue  extinct : 
(viii.)  A  tenant  by  the  ourt^  [x) : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  tznst  or 

direction  for  payment  thereof  to  him  during  his  own 

or  any  other  life,  whether  subject   to  expenses  of 

management  or  not,  or  until  sale  of  the  land,  or  until 

forfeiture  of  his  int^^  therein  on  bankruptcy  or  other 

event  (y). 

(2.)  In  every  such  case,  the  provisions  of  this  act  referring  to 

a  tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise, 

and  to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of 

the  persons  aforesaid,  and  to  the  instrument  under  which  his 

estate  or  interest  arises,  and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessaiy,  be  deemed  to 
reier  to  the  determination  by  death  or  otherwise  of  such  estate 
or  interest  as  last  aforesaid. 

(r)  In  sub-sect.  (1)  the  words  '*in  possession"  are  used  bv  way  of 
distinction  from  in  remainder  and  reversion  {Re  Jones,  26  C9i.  Div.  744; 
Re  Morgan,  24  Oh.  D.  116).  So  on  infant  may  be  "in  possession"  by  his 
guardian  {Re  Morgan,  sup,)  But  where  there  was  a  trust  of  the  whole  in- 
come for  a  term  for  management  and  aooumulation,  the  subsequent  life 
estate  was  held  to  be  injviuro,  and  not  within  this  section  (^e  Strang^ 
ways,  Hickhy  v.  Strangways,  34  Ch.  Div.  423). 

(a)  As  to  clause  (i.),  see  Re  Bolton  (62  L.  T.  728). 

(<j  A  case  was  held  within  clause  (ii.)  where  there  was  a  trust  to  pay 
the  moome  to  a  person  for  the  maintenance  of  an  infant  till  twenty-one, 
then  to  the  infant  absolutely,  but  if  he  died  under  twenty-one  over  {Re 
Morgan,  24  Ch.  D.  114 ;  see  &  James,  61  L.  T.  596 ;  32  W.  E.  8981 


(u)  As  to  the  words  "  base  fee,"  in  dause  (iii.)>  see  3  &  4  WiU.  IV.  c.  74, 
s.  1  [ante,  p.  241). 

{y)  These  words  do  not  include  a  person  entitled  to  receive,  if  he  shaU 
so  long  Uve,  tiie  rents  payable  under  a  lease  for  years  {Re  Hazle,  29  Gh. 
Div.  79). 

{w^  A  person  to  whom  a  property  is  devised  so  long  as  he  shall  reside, 
and  m  default  over,  is  within  clause  (vi.)  {Re  Paget,  30  Ch.  D.  161).  The 
words  ''trust  for  accumulation"  applied  where  there  was  an  antecedent  term 
supporting  such  a  trust  (^  ClUheroe,  31  Ch.  Div.  141) ;  but  did  not  include 
a  disposition  of  the  entire  rent,  the  interest  of  the  tenant  for  life  being 
postponed  {Re  Strangways,  HiMey  v.  Strangways,  34  Ch.  Div.  431).  A 
trust  to  pay  rents  during  a  person^  life  to  him,  his  wife,  and  childr^,  or 
one  or  more  of  Uiem,  is  not  with  this  dause  {Re  Atkinson,  Atkinson  v.  Bruce, 
31  Ch.  Div.  677 ;  see  iic  Parry,  1884,  W.  N.  43j. 

{x)  The  estate  by  the  curtesy  (clause  viii.)  is  deemed  to  arise  under  a 
settlement  made  by  the  wife  (S.  L.  Act,  1884,  s.  8,  post,  p.  718).  For  the 
case  of  a  lease  under  tiiis  act  by  a  tenant  by  the  curtesy,  see  Mogridge  v. 
Clapp  (66  L.  T.  668).  As  to  an  estate  by  the  curtesy  generally,  see  the 
note,  ante,  p.  349. 

{y)  In  clause  (ix.)  "  entitled"  means  entitled  according  to  the  limita- 
tions of  the  settlement,  without  regard  to  incumbrances  {Re  Jones,  26  Ch. 
Div.  738).  ^e  clause  includes  a  direction  to  pay  suiplus  rents,  after 
keeping  down  interest  on  mortgages  {Cardigan  v.  Curzon-Sowe,  30  Oh.  D. 
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525),  or  expensee  under  exiensiTe  powers  of  management  {Clarke  v.   45  ft  40  "Wot. 
Thornton,  35  Cb.  D.  307 ;  see  -Be  Jones,  26  Oh.  Div.  738 ;  Re  Cookes,  1885,     o.  38,  ■.  68. 

W.  N.  177 ;  Be  Beniley,  Wade  v.  Wihon,  33  W.  R.  610}.    A  trust,  how-  

oyer,  to  apply  the  whole  or  a  part;  of  the  income  for  tne  maintenance  of 
an  infant,  the  surplus  to  be  accumulated  not  necessarily  for  his  benefit, 
does  not  entitle  the  in&nt  to  the  income  within  this  clause  {Be  Home,  39 
Gh.  Diy.  84).  Where  trustees  have  a  discretion  to  pay  income  to  a  hus- 
band, wife  and  children,  or  one  or  more  of  them,  there  is  no  **  direction  for 
payment"  to  the  husband,  or  the  husband  and  wife,  within  this  clause  {Be 
Aucinson,  AMruon  v.  Bruce,  31  Oh.  Div.  577). 


XIV. — ^Infants  ;  Married  Women  ;  Lunatics. 

69.  Where  a  person,  who  is  in  his  own  right  seised  of  or  Infant  abao- 
entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of  J^*^y  ®?^*^ 
this  act  the  land  is  settled  land,  and  the  infant  shaU  be  deemed  f ^^  ^ 
tenant  for  life  thereof  (2). 

(z)  Under  this  section  an  infant  was  deemed  tenant  for  life  when  his 
title  had  Tested,  absolutely  (Be  Price,  Leighton  y.  Price,  27  Gh.  D.  552),  or 
subject  to  divesting  on  deaui  under  twenty-one  {Be  James,  51  L.  T.  596 ; 
32W.  B.898). 

An  infant  entitled  contingently  on  attaining  twenty-one  is  not 
''  entitled  iu  possession/'  thoufi^  mere  is  a  tru^  to  apply  income  for 
maintenance  ^Be  Home,  39  Gh.  1).  84).  An  interest  in  l^d  belonging  to 
a  partnership  which  had  descended  to  an  infant  on  the  death  of  one 
partner  was  within  this  section  {Bs  Wells,  48  L.  T.  859;  31  W.  E.  764; 
see  Be  QreenvOle,  11  L.  B.  Ir.  138). 

60.  Where  a  tenant  for  life,  or  a  person  haying  the  powers  of  Tenant  for 
a  tenant  for  life  under  this  act,  is  an  infant,  or  an  infant  would,  ^®»  infant, 
if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of 
a  tenant  for  life  under  this  act,  the  powers  of  a  tenant  for  life 
under  this  act  may  be  exercised  on  his  behalf  bj  the  trustees  of 
the  settlement  (a),  and  if  there  are  none,  then  bj  suoh  person  and 
in  suoh  manner  as  the  court,  on  the  appUoation  of  a  testamentary 
or  other  guardianor  next  friend  of  Ae  infant,  either  generaUy 
or  in  a  particular  instance,  orders  (6). 

{a)  The  trustees  of  the  settlement  may  give,  on  behalf  of  the  infant,  the 
consent  required  by  sect.  56  {Be  Newcastle,  24  Ch.  D.  140).  It  has  been 
suggested  uiat  the  nrst  part  01  this  section  gives  the  trustees  of  the  settle* 
ment  unrestricted  power  to  exercise  the  powers  of  the  tenant  for  life  {Be 
Dudley,  35  Ch.  D.  343 ;  see  Be  Newcastle,  24  Oh.  D.  140).  Where,  how- 
eyer,  it  was  necessary  to  obtain  the  sanction  of  the  court  under  sect.  10 
{ante,  p.  682),  the  court  imposed  conditions  by  reason  of  the  infant  being 
nearly  of  age  {Cedl  y.  Langdon,  54  L.  T.  418  ;  and  see  Be  Powell,  Allaway 
V.  Oakley,  1884,  W.  N.  67).  Where  the  trustees  haye  already  powers  of 
leasing  under  an  order  under  the  S.  E.  Act,  1877,  that  order  must  be 
suspended  before  they  can  exercise  the  powers  giyen  by  this  act  {Be  Poole, 
32  W.  E.  956 ;  50  L.  T.  585). 

{h)  Where  an  infant  is  entitled  to  property  and  there  are  no  trustees  of  the 
settlement,  two  courses  appear  to  be  open  >-^^)  To  obtain  the  appointment 
of  trustees  under  sect.  38 ;  and  ^2"!  to  obtain  the  appointment  of  persons 
to  exercise  the  powers  of  a  tenant  lor  life  on  behalf  of  the  infant.  If  the 
first  course  be  adopted  the  trustees  will  be  within  the  words  "  the  trustees 
of  the  settlement"  in  the  aboye  section  {Be  Dudley,  35  Oh.  D.  342);  and 
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46  ft  40  Viot.  the  court  has  no  jurisdictioii  to  reetrict  the  exerdse  of  their  powers  {Ih, 
0.  88,  1.  00.  343).  The  right  order  woiild  seem  to  be  to  appoint  trustees  generally 
(See  Re  Morgan,  24  Ch.  D.  117).  Special  directions,  however,  were  given 
m  lie  Pricfy  Leighton  v.  Price  (27  Ch.  D.  652)  that  the  trustees  might 
sell  out  of  court ;  and  in  Re  Wells  (48  L.  T.  859  ;  31  W.  R.  764)  that 
powers  under  the_particular  sections  might  be  exercised.  See  Re  James 
(61  L.  T.  596;  32  W.  R.  898). 

If  the  second  course  be  adopted  the  court  can  restrict  the  •xercise  of 
the  powers  {Re  Dudley ,  35  Ch.  I).  342).  The  court  has  refused  to  ^point 
under  this  section  a  co-owner  to  exercise  the  infant's  powers  £r  the 
purpose  of  a  sale  [Re  Oreenville,  11  L.  R.  Ir.  138).  Where  a  person  has 
been  ordered  to  sell  under  this  section  no  notice  to  trustees  is  n 


and  therefore  none  need  be  appointed  to  receive  a  notice  {Re  Dudley,  36 

D.  338) ;  but  the  purchase-money  must  in  such  a  case  be  paid  into  court 
{lb.) 
For  form  of  summons,  see  R.  S.  L.  Act,  Form  22  {post,  p.  733). 

Mamcd  $1. — (1.)  The  foreeoing  provisions  of  this  act  do  not  apply 

woman,  how     •     xr  ^  ™/^*  «  •««w«:^^J^«f«*» 

to  be  affeoted.  ^  ^^^  ^^  ^^  *  mamea  woman. 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a 
married  woman,  would  have  been  a  tenant  for  life,  or  would 
have  had  the  powers  of  a  tenant  for  life  under  the  foregoing 
provisions  of  this  aot,  is  entitled  for  her  separate  use,  or  is 
entitled  under  any  statute,  passed  or  to  be  passed,  for  her 
separate  property,  or  as  a  feme  sole,  then  she,  without  her 
husband,  shall  have  the  powers  of  a  tenant  for  life  under  this 
act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then 
she  and  her  husband  together  shall  have  the  powers  of  a  tenant 
for  life  under  this  aot. 

(4.)  The  provisions  of  this  aot  referring  to  a  tenant  for  life 
and  a  settlement  and  settled  land  shall  extend  to  the  married 
woman  without  her  husband,  or  to  her  and  her  husband 
together,  as  the  oase  may  require,  and  to  the  instrument  under 
wmch  her  estate  or  interest  arises,  and  to  the  land  therein 
oomprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving  effect  to 
the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not 
prevent  the  exercise  by  her  of  any  power  under  this  act  (c). 

(c)  A  married  woman  may  become  entitled  as  feme  sole  under  the  follow- 
ing statutes :— 20  &  21  Yict,  c.  86,  ss.  21,  26 ;  21  &  22  Yict.  c.  108,  ss.  6,  8 ; 
41  &42  Yict.  c.  19,  s.  4 ;  and  the  M.  W.  P.  Act,  1882  {ante,  pp.  325  a  seq.); 
see  Re  Bentley,  Wade  v.  Wilson  (33  W.  R.  610). 

Tenant  for  62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of 

life,  lunatic.  ^  tenant  for  life  under  this  act,  is  a  lunatic,  so  found  by  inquid' 
tion,  the  committee  of  his  estate  may,  in  his  name  and  on  his 
behalf,  under  an  order  of  the  Lord  Chancellor,  or  other  person 
intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  care 
and  Gonmiitment  of  the  custody  of  the  persons  and  estates  of 
lunatics,  exercise  the  powers  of  a  tenant  for  life  imder  this  aot ; 


Settlement  hy  way  of  Trusts  for  Sale.  713 

and  the  order  may  be  made  on  the  petition  of  any  person  ^\^^)^' 

interested  in    the    settled  land,  or  of  the  oommittee   of  the  .J LJ L 

estate  {d). 

((2}  A  general  authority  may  be  given  to  the  committee  to  take  pro- 
ceedings under  this  act  to  sell  [Re  Gaiiskell,  40  Ch.  Diy.  416).  Trustees 
should  be  appointed,  if  there  are  none,  to  receiye  notice  under  sect.  45 
{Be  TayloTy  49  L.  T.  420 ;  52  L.  J.  Oh.  728).  Notices  cannot  be  given  by 
the  committee  without  the  leave  of  the  court  {Be  Bay^  25  Oh.  D.  464).  As 
to  the  jurisdiction  in  lunacy,  see  now  53  Yict.  c.  5,  ss.  108, 120 ;  and  as  to 
applications  in  lunacy,  see  sect.  338. 


XV. — Settlement  by  way  of  Trusts  for  Sale. 

68. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  which  ^rcmaxm  for 
under  or  by  virtue  of  any  deed,  will,  or  agreement,  oovenant  to  ^^^^^  . 
surrender,  copy  of  oourt  roll,  act  of  parliament,  or  other  instru-  mTestln  land! 
ment  or  any  number  of  instruments,  whether  made  or  passed 
before  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  act,  is  subject  to  a  trust  or  direction  for  sale  of  that 
land,  estate,  or  interest,  and  for  the  application  or  disposal  of 
the  money  to  arise  from  the  sale,  or  the  income  of  that  money, 
or  the  income  of  the  land  until  ssde,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  ms  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  concur- 
rently for  any  limited  period,  and  whether  absolutely,  or  subject 
to  a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purpose,  or  to  any  other  restriction,  shaU  be  deemed  to  be 
settled  land,  and  the  instrument  or  instruments  under  which  the 
trust  arises  shall  be  deemed  to  be  a  settlement ;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income  of  the 
land,  estate,  or  interest  aforesaid  until  sale,  whether  abso- 
lutely or  subject  as  aforesaid,  shall  be  deemed  to  be  tenant  for 
life  thereof ;  or  if  two  or  more  persons  are  so  entitled  concur- 
rently, then  those  persons  shall  be  deemed  to  constitute  together 
the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are  for 
the  time  being  under  the  settlement  trustees  for  sale  of  the 
settled  land,  or  having  power  of  consent  to,  or  approval  of,  or 
control  over  the  sale,  or  if  under  the  settlement  there  are  no 
such  trustees,  then  the  persons,  if  any,  for  the  time  being,  who 
are  by  the  settlement  declared  to  be  trustees  thereof  for 
purposes  of  this  act  are  for  purposes  of  this  act  trustees  of  the 
settlement. 

(2.)  In  eveiy  such  case  the  provisions  of  this  act  referring  to 
a  tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  snail 
extend  to  the  person  or  persons  aforesaid,  and  to  the  instrument 
or  instruments  under  which  his  or  their  estate  or  interest  arises, 
and  to  the  land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 

(i.)  Any  reference  in  this  act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen. 
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^  M^  M^'  ^'  reversioners  or  other  persons  interested  in  the  settled 

>  ^'     '  *'     •  land,  shall  be  deemed  to  refer  to  the  persons  interested 

in  suooession  or  otherwise  in  the  money  to  arise  from 
sale  of  the  land,  or  the  income  of  that  money,  or  the 
income  of  the  land,  imtil  sale  (as  the  case  may 
require). 

(ii.)  Capital  money  arising  under  this  act  from  the  settled 
land  shall  not  be  appUed  in  the  purchase  of  land  unless 
such  application  is  authorized  by  the  settlement  in  the 
case  of  capital  money  arising  thereunder  from  sales  or 
other  dispositions  of  the  settled  land,  but  may,  in 
addition  to  any  other  mode  of  application  authorized 
by  this  act,  be  applied  in  any  mode  in  which  capital 
money  arising  under  the  settlement  from  any  such  sale 
or  other  disposition  is  applicable  thereunder,  subject  to 
any  consent  required  or  direction  given  by  the  settle- 
ment with  respect  to  the  application  of  trust  money  of 
the  settlement. 

(iii.)  Capital  money  arising  under  this  act  from  the  settled  land 
and  the  securities  in  which  the  scmie  is  invested,  shall 
not  for  any  purpose  of  disposition,  transmission,  or 
devolution,  be  considered  as  land  unless  the  same 
would,  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and  shall  go  to 
the  same  persons  successively  in  the  same  manner,  and 
for  and  on  the  same  estates,  interests,  and  trusts  as  <he 
same  would  have  gone  and  been  held  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money  and  seou* 
rities  shall  be  paid  or  applied  accordingly. 

(iv.)  Luid  of  whatever  tenure  acquired  under  this  act  by 
p\irchase,  or  in  exchange,  or  on  partition,  shall  b(9 
conveyed  to  and  vested  in  the  trustees  of  the  settle- 
ment, on  the  trusts,  and  subject  to  the  powers  and 
provisions  which,  under  the  settlement  or  by  reason  of 
the  exercise  of  any  power  of  appointment  or  charging 
therein  contained,  are  subsisting  with  respect  to  the 
settled  land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circumstances 
permit,  but  so  as  not  to  increase  or  multiply  charges  (a 
powers  of  charging  {e,) 

(«)  See  S.  L.  Act,  1884,  sect.  6  (1)  and  sect  7  {poH,  p.  717).  Unless 
leave  be  given  under  the  last-mentioned  section,  trustees  for  sale  can 
determine  how  land  should  be  placed  on  market  (^  Harding,  1891,  1 
Ch.  64).  Sect.  11  (an<e,  p.  682),  applies  to  cases  within  this  section 
{Be  Ridge,  Hellard  v.  Moody,  31  Ch.  Div.  604).  The  only  instrument 
to  be  considered  the  settlement  under  this  section  is  the  instrument 
which  contains  the  trust  for  sale  {Be  Earle  and  WeMer,24  Oh.  D.  144); 
If  the  only  person  entitied  under  that  instrument  Ib  entitled  absolutely, 
this  section  has  no  application  (£b,)  If  the  trust  for  sale  is  postponed  it 
is  not  within  this  section  {Be  kome,  39  Ch.  Div.  84).    Where  there  is  a 
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discretionary  power  of  maintenance,  the  sorplus  to  be  aoomnulated,  no  45  A  40  Yiet. 
one  is  beneficially  entitled  to  the  income  within  this  section  (lb, ;  see  Be    c  S8,  ■.  68. 
P<w)ell,  Allaway  y.  Oakley,  1884,  W.  N.  67). 

No  consent  of  the  tenant  for  life  ^See  sect.  56)  is  necessary  to  a  sale  by 
trustees  in  cases  within  this  section  (S.  L.  Act,  1884,  s.  6  (1),  povtt  p.  717  ; 
Taylor  y.  Ponda,  25  Oh.  D.  646). 

XYL — Bepkals. 

64. — (1.)  The  enactments  described  in  the  schedule  to  this  act  Repeal  of 
are  hereby  repealed.  SS^Sk**  ^ 

(2.)  The  repeal  by  this  act  of  any  enactment  shall  not  affect 
any  right  accrued  or  obligation  incurred  thereunder  before  the 
commencement  of  this  act ;  nor  shall  the  same  affect  the 
validity  or  invalidity,  or  any  operation,  effect,  or  consequence, 
of  any  instrument  executed  or  made,  or  of  anything  done  or 
suffered,  or  of  any  order  made,  before  the  commencement  of 
this  act ;  nor  shall  the  same  affect  any  action,  proceeding,  or 
thing  then  pending  or  uncompleted;  and  every  such  action, 
proceeding,  and  thmg  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  act. 

XVll. — ^Ireland. 

65. — (1.)  In  the  application  of  this  act  to  Ireland  the  fore-  Modlfioations 
going  provisions  shall  be  modified  as  in  this  section  provided.       resDeotmg 

(2.)  The  court  shall  be  her  Majesty's  High  Court  of  Justice  ^^^®^*°^- 
in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  court  shall, 
subject  to  the  acts  relating  that  court,  be  assigned  to  the 
Chanoey  Division  of  that  court ;  but  general  rules  under  this 
act  for  freland  may  direct  that  those  matters  or  any  of  them  be 
assigned  to  the  land  judges  of  that  division. 

(4.)  Any  deed  inrolled  under  this  act  shall  be  inroUed  in  the 
record  and  writ  office  of  that  division. 

(5.)  General  rules  for  purposes  of  this  act  for  Ireland  shall  be 
deemed  rules  of  court  within  the  Supreme  Court  of  Judicature  40  ft  41  Viot. 
Act  (Ireland),  1877,  and  may  be  made  accordingly,  at  any  time  <>•  ^7. 
after  the  passing  of  this  act,  to  take  effect  on  or  aiter  the  com- 
mencement of  mis  act. 

'  (6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in  addition 
to  the  jurisdiction  possessed  by  them  independently  of  this  act, 
have  and  exercise  the  power  and  authority  exerciseable  by  the 
court  under  this  act,  in  all  proceedings  where  the  property,  the 
subject  of  the  proceedings,  does  not  exceed  in  capital  value  five 
hundred  pounds,  or  in  annual  value  thirty  pounds. 

(7.)  The  provisions  of  Part  II.  of  the  County  Officers  and  40  ft  41  Vict. 
Courts  (Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction  ®-  ^^* 
of  the  Civil  Bill  Courts,  shall  apply  to  the  jurisdiction  exercise- 
able  by  those  courts  under  this  act. 

(8.)  Bules  and  orders  for  purposes  of  this  act,  as  far  as  it 
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46  *  46  7i6t.  relates  to  the  Civil  Bill  CourtB,  maj  be  made  at  any  time  after 
e.  88,  •.  65.    ^^  passing  of  this  act,  to  take  effect  on  or  rfter  the  com- 
mencement of  this  act,  in  manner  prescribed  bj  section  seyenty- 
nine  of  the  County  Officers  and  Courts  (Ireland)  Act,  1877. 

(9.^  The  Commissioners  of  Public  Works  in  Ireland  shall  be 
substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building  or 
mining  lease  may  be  granted  shall  be  not  exceeding  thirty-five 
years. 

Sect  64.  THE  S0HEDI7LE. 


23  ft  24  Yict.  0.  l46...An   act  to  giye  to  tnL9teee,\ 
in  part.        mortg^agees,     and     others,  i 

certain  powers  now   com-  ;  in  part ;  namely, — 
monly   maerted   in  settle- 1 
ments,  mortgages,  and  wills  / 

Parts  I.  and  TV. 

(being  so  much  of  the  act  as  is  not  repealed  by  the 

Conveyancing  and  Law  of  Flx>perty  Act,  1881). 

27  &  28  Vict.  c.  114... The   Improvement    of    Land)  .    ^  . .  «.^^i« 

inpart.        Act,  ISM     |mpQrt;  namely,- 

Bections  seventeen  and  eighteen : 
Section  twenty-one,  from  ''either  by  a 
party"  to  '* benefice)  or"  (indusive);  and 
from  "or  if  the  land  owner"  to  '* minor 
or  minors  "  (indusive) ;  and  '*  or  dromn- 
stance  "  (twice) : 
Except  as  regards  Scotland. 

40  &  41  Yict.  c.  18  ...The  Settled  Estates  Act,  1877... in  part;  namdy,— 
in  part.  Section  seventeen. 


SETTLED  LAND  ACT,  1884. 
47  &  48  ViCTORi.ffi,  CAP.  18. 

An  Act  to  amend  the  Settled  Land  Aet^  1882. 

[SrdJuly,  1884.] 

47*48Tlet.  Be  it  enaoted  as  follows : 

•»  i>,  •'  1-        1,  This  act  may  be  cited  as  the  Settled  Land  Act,  1884. 
Short  title.  2.  The  expression  "  the  Act  of  1882  "  used  in  this  act  means 

Interpreta-  the  Settled  Land  Act,  1882. 

tion.  3.  The  Act  of  1882  and  this  act  are  to  be  read  and  construed 

Constmotion  together  as  one  act,  and  expressions  used  in  this  act  are  to  have 

of  act.  the  same  meanings  as  those  attached  by  the  Act  of  1882  to 
similar  expressions  used  therein. 
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4.  A  fine  leoeived  on  the  grant  of  a  lease  under  any  power  *^  *  ^  ^^*' 
conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money    ^'     ' '    ' 
arising  under  that  act.  Fine  on  a  lease 

5._a .)  The  notice  reauired  by  section  forty-five  of  the  Act  of  J^^^^°*P'**^ 
1882  01  intention  to  make  a  sale,  exchange,  partition,  or  lease  I^°^f^*    , 

1  J.         A  1  •   X     xi       •     Ai.   i.  V  u  1*  Notice  under 

may  be  notice  of  a  general  mtention  m  that  behalf.  45  ^  45  y^^t. 

(2.)  The  tenant  £>r  life  is,  upon  request  by  a  trustee  of  the  0.  38,  s.  45, 
settlement,  to  furnish  to  him  suon  particulars  and  information  as  ™?J»  »» *<>  a 
may  reasonably  be  required  by  him  from  time  to  time  with  ohange,'par- 
ref  erence  to  sales,  exchanges,  partitions,  or  leases  efiected,  or  in  tition,  or 
progress,  or  immediately  mtended.  lease^ 

(o.)  Any  trustee,  by  writing  under  his  hand,  may  waive  ^^^ 
notice  either  in  any  paiticular  case,  or  generally,  and  may  accept 
less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to 
a  notice  given  after,  the  passing  of  this  act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objec- 
tion has  been  taken  before  the  passing  of  this  act,  is  not  made 
sufficient  by  virtue  of  this  act. 

6. — (1.)  In  the  case  of  a  settiement  within  the  meaning  of  As  to  consents 
section  sixty-three  of  the  Act  of  1882,  any  consent  not  required  ^tenants  for 
by  the  terms  of  the  settiement  is  not  by  force  of  anything  con- 
tained in  that  act  to  be  deemed  necessary  to  enable  the  trustees 
of  the  settiement,  or  any  other  person,  to  execute  any  of  the 
trusts  or  powers  created  by  the  settlement. 

(2.)  In  the  case  of  every  other  settiement,  not  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882,  where  two  or 
more  persons  together  constitute  the  tenant  for  life  for  the 
purposes  of  that  act,  then,  notwithstanding  anything  contained 
m  subsection  (2.)  of  section  fifty-six  of  that  act,  requiring  the 
consent  of  all  tnose  persons,  the  consent  of  one  only  of  those 
persons  is  by  force  of  that  section  to  be  deemed  necessary  to  the 
exercise  by  the  trustees  of  the  settlement,  or  by  any  other  person, 
of  any  power  conferred  by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  that  act. 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after, 
the  passing  of  this  act  (a). 

(a}  See  Be  Harding  (1891,  1  Oh.  60). 

7.  With  respect  to  the  powers  conferred  by  section  sixty-three  Powers  given 
of  the  Act  of  1882,  the  foUowing  provisions  are  to  have  effect : —  1^^^^;,^!^ 
(i.)  Those  powers  are  not  to  be  exercised  without  tiie  leave  of  only^ith 

the  court.  leave  of  the 

(ii.)  The  court  may  by  order,  in  any  case  in  which  it  thinks  ^™^* 
fit,  give  leave  to  exercise  all  or  any  of  those  powers, 
and  the  order  is  to  name  the  person  or  persons  to 
whom  leave  is  given  (S). 

(iii.)  The  court  may  from  time  to  time  rescind,  or  vary,  any 
order  made  under  this  section,  or  may  make  any  new 
or  further  order. 
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^^  ^s*^7^'       ^^')  ^  ^^^  ^  ^^  order  under  this  seoiioii  is  in foroe,  neither 

— ' ''   •  the  tmstees  of  the  settlement,  nor  any  person  other 

than  a  person  haying  the  leave,  shall  execute  any  trust 
or  power  created  by  the  settlement,  for  any  purpose 
for  which  leave  is  by  the  order  given,  to  exercise  a 
power  conferred  by  the  Act  of  1882. 

(v.)  An  order  under  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendens,  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  on  the 
register  as  "  Trustees  for  the  purposes  of  the  Settled 
LandAct,  1882"  (c). 

(vi.)  Any  person  dealing  with  the  trustees  from  time  to  time, 
or  with  any  other  person  acting  under  the  trusts  or 
powers  of  the  settlement,  is  not  to  be  affected  by  an 
order  under  this  section,  unless  and  until  the  order  is 
duly  registered,  and  when  necessary  re-registered  as  a 
lis  pendens. 

(vii.)  An  application  to  the  court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together  constitute  the  tenant  for  life,  within  the 
meaning  of  section  sixty-three  of  the  Act  of  1882. 

(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  imder  this  section,  may  be 
made  also  by  the  trustees  of  the  settiement,  or  by  any 
person  beneficially  interested  under  the  settiement 

(ix.)  Tne  person  or  persons  to  whom  leave  is  given  by 
an  order  under  this  section,  shall  be  deemed  the  proper 
person  or  persons  to  exercise  the  powers  conferred  by 
section  sixty-three  of  the  Act  of  1882,  and  shall  have^ 
and  may  exercise  those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  act,  under  any  trust  or 
power  to  which  this  section  applies. 

(()  Leave  to  sell  was  given  to  the  tenant  for  life  in  Re  Harding^  1891, 
1  Gi.  60. 
.(c)  As  to  registering  a  lis  pendens,  see  ante,  p.  464. 

Oartonr  to  be  g.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant 
^^5^  by  the  curtesy  is  to  be  deemed  an  estate  arising  under  a  settle- 
Bettlement.      ment  made  by  his  wife  (d). 

(d)  See  S.  L.  Act,  1882,  sect.  58  (1)  (viii.),  ante,  p.  710. 
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SETTLED  LAND  ACTS  (AMENDMENT)  ACT,  1887. 

50  &  51  VlCT0ELa5,  CAP.  30. 

An  Act  to  amend  the  Settled  Land  Act  (1882). 

[23rd  August,  1887.] 

Whereas  by  the  twenty-first  section  of  the  Settled  Land  Aot,  60  k  51  Viet. 
1882  {in  this  act  referred  to  as  the  Act  of  1882),  it  is  provided    <>-  ^>  ■■  ^' 
that  capital  money  arising  under  that  act  maybe  applied  in  45&~46Tiot. 
payment  for  any  improvement  by  that  act  authorized :  «•  38. 

^e  it  therefore  enacted  as  follows : 

1.  Where  any  improvement  of  a  kind  authorized  by  the  Act  Amendment 
of  1882  has  been  or  may  be  made  either  before  or  after  the  ^  ^^^^^}^^ 
passing  of  this  a<3t,  and  a  rent  charge,  whether  temporary  or  wAct, 
perpetual,  has  been  or  may  be  created  m  pursuance  of  any  act  1882. 

of  parliament,  with  the  object  of  paymg  ofE  anv  moneys 
advanced  for  the  purpose  of  defraying  the  expenses  of  such  im- 
provement, any  capital  money  expended  in  redeeming  such 
rent  charge,  or  otherwise  providing  for  the  payment  tnereof, 
shall  be  deemed  to  be  applied  in  payment  for  an  improvement 
authorized  by  the  Act  of  1882  (a). 

(a)  In  the  case  of  temporary  rent  charges  created  under  the  Improye- 
ment  of  Land  Act,  1864,  it  was  decided  under  the  S.  L.  Act,  1882  (before. 
the  passing  of  the  above  act),  that  such  rent  charges  could  not  be  paid  out 
of  capital  moneys  (^e  Knatchbullf  29  Ch.  Diy.  588). 

Under  the  above  act  capital  monejs  may  now  be  applied,  either  (1)  in 
payment  from  time  to  time  of  the  mstalments  of  such  rent  charges  {Be 
Sitdelet/y  37  Oh.  D.  123),  including,  it  would  seem,  interest  as  well  as 
principal  (See  Re  Egmonty  45  Ch.  Div.  395,  disapproving  on  this  point,  Re 
Suddey,  eup. ;  Re  Newton^  61  L.  T.  787) ;  or  (2)  in  redeeming  the  rent 
charts  by  one  payment  (Re  Egmont,  ^j^P*))  ui  which  case  the  payment 
may  mdude  not  only  the  oalance  of  principal,  but  a  bonus  to  compensate 
the  lender  for  loss  of  interest  {lb,) 

The  powers  of  this  act  were  applied  where  the  trustees  of  a  settlement 
had  themselves  purchased  the  rent  charges  under  sect.  60  of  the  Act  of  1864 
{Re  Hoivardy  1892,  2  Oh.  233^,  and  where  the  improved  portions  of  the 
settled  estates  had  been  sold  (lb.) 

This  act  does  not  enable  the  tenant  for  life  to  be  recouped  out  of  capital 
moneys  the  instalments  of  the  rent  charges  actually  paid  by  him,  whether 
before  the  act  came  into  operation  {Re  Howard^  eup,);  or  since  {Re Dalieon, 
1892,  W.  N.  140 ;  see  Re  H&ward,  mp,) 

Where  the  works  paid  for  by  means  of  the  rent  charge  were  not  within     

the  description  of  unprovements  authorized  by  the  S.  L.  Act,  1882,  the 
application  of  capital  moneys  was  not  allowed  {Re  Newton,  61  L.  T.  787). 

2.  Any  improvement  in  payment  for  which  capital  money  is  ^^-  ^  of 
applied  or  deemed  to  be  applied  under  the  provisions  of  the  "a^I^^^^ 
preceding  section  shall  be  deemed  to  be  an  improvement  within  to  apply  to 
the  meaning  of  section  twenty-eight  of  the  Act  of  1882,  and  the  im^vementa 
provisions  of    such    last-mentioned    section  shall,  so    far    as  ^l^^^^*^' 
applicable,  be  deemed  to  apply  to  such  improvement.  :MotioD. 
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SETTLED  LAND  ACT,  1889. 

52  &  53  VicrroRLfi,  cap.  36. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[12th  August,  1889.] 

6a  k  ssTlet  Be  it  enaoted  as  follows : — 

^'  ^»  '•  ^'  1.  This  act  shall  be  construed  as  one  with  the  Settled  Land 
€k>ii«traotion  Aots,  1882  to  1887,  and  maj  be  oited  together  with  those  acts  as 
aad  ihort  the  Settled  Land  Acts,  1882  to  1889,  and  separately  as  the 
*"**••  Settled  Land  Act,  1889. 

Option  of  2.  Anj  buildinff  lease,  and  any  agreement  for   granting 

P^^^  ^     building  leases,  under  the  Settled  liand  Act,  1882,  may  contain 

lease.  ^         ^^  Option,  to  be  exercised  at  any  time  within  an  agreed  number 

46  k  46  Viot   ^^  years  not  exceeding  ten,  for  the  lessee  to  purchase  the  land 

0.  38.  leased  at  a  price  fixed  at  the  time  of  the  making  of  the  lease  or 

agreement  for  the  lease,  such  price  to  be  the  best  which,  having 

regard  to  the  rent  reserved,  can  reasonably  be  obtained,  and  to 

be  either  a  fixed  sum  of  money,  or  such  a  sum  of  money  as  shall 

be  equal  to  a  stated  number  of  years'  purchase  of  the  highest 

rent  reserved  by  the  lease  or  agreement. 

Price  to  be  8,  Such  price  when  received  shall  for  all  purposes  be  capital 

^^^,  money  arising  under  the  Settled  Land  Act,  1882. 


SETTLED  LAND  ACT,  1890. 
63  &  64  ViCTORLffi,  CAP.  69. 

An  Act  to  amend  the  Settled  Land  Acta,  1882  to  1889. 

[18th  August,  1890.] 

fts  AM Yiet.  Be  it  enacted  as  follows : 

e.  09, 1. 1. 


Preliminary, 

Short  title.  1.  This  act  may  be  cited  as  the  Settled  Land  Act,  1890. 

Aotetobe  2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  act  are  to 

oonstraed  \^  read  and  construed  together  as  one  act,  and  may  be  cited  as 

together.  ^^  g^^^^^  ^an^  ^^^  1882  to  1890. 

Interpreta-  ^'  Expressions  used  in  this  act  are  to  have  the  same  meanings 

tion/^         as  those  attached  by  the  Settled  Land  Acts,  1882  to  1889,  to 
similar  expressions  used  therein. 


Leches.  ''21 

68  ft  54  Viet. 
Definitions,  c  69,  b.  4. 


4. — (1.)  Every  insiamnent  whereby  a  tenant  for  life,  in  oon-  Instnunent  in 
sideration  of  marriage  or  as  part  or  by  way  of  any  family  ^^^™^ 
arrangement,  not  being  a  seourity  for   payment   of    money  &o.  to  be  part 
advanced,  makes  an  assignment  of  or  creates  a  charge  npon  his  of  the  settle- 
estate  or  interest  under  the  settlement  is  to  be  deemed  one  of  "^ 
the  instruments  oreating  the  settlement,  and  not  an  instrument 
vesting  in  any  person  any  right  as  assi^ee  for  value  within  the 
meaning  or  operation  of  section  fifty  of  the  Act  of  1882.  45  ft  46  Vict. 

(2.)  This  section  is  to  apply  and  have  eflFeot  with  respect  to  ®"  ^®- 
every  disposition  before  as  well  as  after  the  passing  of  this  act, 
unless  inconsistent  with  the  nature  or  terms  of  the  djusposition  (a), 

(a)  See  S.  L.  Act,  1882,  sect.  1  (1),  ante,  p.  674 ;  sect.  60,  ante,  p.  706. 

Exchanges. 

6.  On  an  exchange  or  partition  any  easement,  right,  or  privi-  Creation  of 
lege  of  any  kind  may  be  reserved  or  may  be  grant^  over  or  in  e^«a«^*«  on 
relation  to  the  settled  land  or  any  part  thereof,  or  other  land  or  ^^^?^  ^ 
an  easement,  right,  or  privilege  of  any  kind  may  be  given  or 
taken  in  exchange  or  on  partition  for  land  or  for  any  other 
easemient,  right,  or  privilege  of  any  kind. 

Compktion  of  Contracts. 

6.  A  tenant  for  Ufe  may  make  any  conveyance  which  is  Power  to 
necessary  or  proper  for  giving  effect  to  a  contract  entered  into  o^ylete    ^ 
by  a  predecessor  in  title,  and  which  if  made  by  such  predecessor  ^jntSctT^'  * 
woidd  have  been  valid  as  against  his  successors  in  title  {b). 

{h)  This  section  does  not  apply  to  leases  {Kemeya-Tynte  y.  KemeyS'Tynte, 
1892,  2  Ch.  213),  see  sect.  12  (i.)  of  S.  L.  Act,  1882,  anU,  p.  683. 

Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty-one  years  at  the  Froyision  as 
best  rent  that  can  be  reasonably  obtained  without  fine,  and  JoleMesfor 
whereby  the  lessee  is  not  exempted  from  punishment  for  waste,  y^^""^* 
may  be  made  by  a  tenant  for  l5Ee — 

(i.)  Without  any  notice  of  an  intention  to  make  the  same 

having  been  given  under  section  forty-five  of  the  Act  45  ft  46  Viot. 
of  1882  ;  and  «•  88- 

(ii.)  Notwithstanding  that  there  are  no  trustees  of  the  settle- 
ment for  the  purposes  of  the  Settled  Land  Acts,  1882 
to  1890 ;  and 

(iii.)  By  any  writing  under  hand  only  containing  an  agree- 
ment instead  of  a  covenant  by  the  lessee  for  payment 
of  rent  in  cases  where  the  term  does  not  extend  beyond 
three  years  from  the  date  of  the  writing. 

s.  3  a 
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w  y^^^ct.       8.  In  a  mining  leaae— 

'     '      '         (i.)  The  rent  may  be  made  to  vary  aooording  to  the  price  of 
Rovision  as  ^         the  minerals  or  subetanoee  gotten,  or  any  of  them : 

1^3^^°^  (ii.)  Such  price  may  be  the  saleable  value,  or  the  price  or 

value  appearing  in  any  trade  or  market  or  other  price 
list  or  return  nom  time  to  time,  or  maybe  the  market- 
able value  as  ascertained  in  any  manner  preeoribed  by 
the  lease  (including  a  reference  to  arbitration)^  orinay 
be  an  average  of  any  such  prices  or  values  taken 
during  a  specified  period  (c). 

(c)  See  S.  L.  Aot,  1882,  sect  9,  anU^  p.  681. 


0.  41. 


on  sale  of 
znanAion. 


Power  to  9.  Where,  on  a  grant  for  building  purposes  by  a  tenant  for 

ren^charge     ^'®>  ^®  ^^  ^  expressed  to  be  conveyed  m  fee  simple  with  or 
on  a  grant  in  Subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent- 
fee  simple.       charge,  the  reservation  shall  operate  to  create  a  rentoharge  in 
fee  simple  issuing  out  of  the  land  conveyed,  and  having  ind- 
dental  thereto  dSl  powers  and  remedies  for  recovery  thereof 
44  &  46  Vict,   conferred  by  section  forty-four  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (d) ,  and  the  rentoharge  so  created  shall  go  and 
remain  to  the  uses  on  the  trusts  and  suoject  to  the  powers  and 
provisions  which,  immediately  before  the  conveyance,  were  sub- 
sisting with  respect  to  the  land  out  of  which  it  is  reserved. 

{d)  AnUy  p.  609. 

Mansion  and  Park. 

Eeetriction  io._(l.)  From  and  after  the  passing  of  this  aot  seotion 

fifteen  of  the  Act  of  1882,  relating  to  the  sale  or  leasing  of  the 
principal  mansion  house,  shall  be  and  the  same  is  hereby 
repealed. 

(2.)  Notwithstanding  anything  contained  in  the  Act  of  1882, 
the  principal  mansion  house  (if  any)  on  any  settled  land,  and 
the  pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased  by 
the  tenant  for  life  without  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  court. 

(3.)  Where  a  house  is  usually  occupied  as  a  farmhouse,  or 
where  the  site  of  any  house  and  the  pleasure  grounds  and  park 
and  lands  (if  any)  usually  occupied  therewith  do  not  together 
exceed  twenty-five  acres  in  extent,  the  house  is  not  to  be 
deemed  a  principal  mansion  house  within  the  meaning  of  this 
section  {e), 

(«)  Wben  the  tenant  for  life  was  insolyent  and  had  heayily  mortgagjdd  biB 
life  interest,  the  conrt  sanctioned  a  sale,  even  though  the  next  remainder- 
man was  in  a  position  to  keep  up  the  estate  if  he  Came  into  it  {Re  AileS' 
bury,  1892,  1  Ch.  506).  In  giving  its  consent  under  this  section  the  court 
has  had  regard  to  public  intererts,  and  the  interests  of  tenants  on  the 
estate  (/6.)  The  discretion  of  the  oourt^  it  would  seem,  is  not  so  limited 
as  that  of  the  tenant  for  life  (/&.,  see  pp.  528,  536}. 

The  foUowing  cases  were  decided  under  S.  L.  Act,  1882,  s.  15,  which 
was  similar  to  sub-sect.  2.    Notwithstanding  a  clause  of  forfeiture  for 
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non-residenoe,  a  mansion  hoase  may  be  sold  {Re  Paget ^  30  Gh.  D.  161)  or  58  k  54yiot. 
let  {Re  Thompson^  21  L.  R.  Ir.  109).  So  a  mansion  hoxLse  may  be  sold  O'  69,  i.  10. 
though  directed  to  be  kept  as  a  residence,  and  expressly  excluded  from  "~ 

the  power  of  sale  {Re  Broum,  27  Oh.  D.  179).  The  court  has  refused  to 
order  a  sale  until  all  &cts  bearing  on  the  question  were  known,  and  also 
whether  the  mortgagees  of  the  life  interest  consented  {Re  Sebright,  33  Ch. 
Div.  429).  For  forms  of  summons,  see  B.  S.  L.  Act,  Forms  4,  5,  6,  and 
7  {poet,  p.  728). 

The  Ramng  of  Money. 

11.— (1.)  Where  money  is  required  for  the  purpose  of  dis-  Power  to 
ohargiiiff  an  inoumbrance  on  the  settled  land  or  part  thereof,  the  ™'*®  money 
tenant  for  life  may  raise  the  money  so  required,  and  also  the    ^  ^^  ^^' 
amount  properly  required  for  payment  of  the  costs  of  the  trans- 
action on  mortgage  of  the  settled  land,  or  of  any  part  thereof, 
by  conveyance  of  the  fee-simple  or  other  estate  or  interest  the 
subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  any  part  thereof,  or  otherwise,  and  the 
money  so  raised  shall  be  capital  money  for  that  purpose,  and 
may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any  annual 
sum  payable  only  during  a  life  or  lives  or  during  a  term  of 
years  absolute  or  determinable. 

Dealings  as  between  Tenant  for  Life  and  the  Estate, 

12.  Where  a  sale  of  settled  land  is  to  be  made  to  the  tenant  Proviaion 
for  life,  or  a  purchase  is  to  be  made  from  him  of  land  to  be  ?^^^  .^ 
made  subject    to  the   Hmitations    of    the  settlement,   or    an  tenant^or^ 
exchange  is  to  be  made  Tvith  him  of  settled  land  for  other  land,  life. 

or  a  partition  is  to  be  made  with  him  of  land  an  undivided 
share  whereof  is  subject  to  the  limitations  of  the  settlement,  the 
trustees  of  the  settlement  shall  stand  in  the  place  of  and  repre- 
sent the  tenant  for  life,  and  shall,  in  addition  to  their  powers  as 
trustees,  have  all  the  powers  of  the  tenant  for  life  in  reference 
to  negotiating  and  completing  the  transaction. 

Application  of  Capital  Money, 

13.  Improvements  authorised  by  the  Act  of  1882  shall  include  ^pUoatii 
the  foUowmff ;  namely :  of  capital 

fi.)  Brid|e6 ;  ""*~^- 

(ii.)  Makmg  any  additions  to  or  alterations  in  buildings  reason- 
ably necessary  or  proper  to  enable  the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  substitution  f6r  buildings 
within  an  urban  sanitary  district  taken  by  a  local  or 
other  public  authoritv,  or  for  buildings  taken  under 
compulsory  powers,  but  so  that  no  more  money  be 
expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the 
settled  land :  Provided  that  the  sum  to  be  applied  under 

8a2 
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63  ft  54  Viet.  this  sub-Bection  shall  not  exoeed  one-half  of  the  annual 

^-  ^»  '•  ^^'  rental  of  the  settled  land(/). 

(/)  See  S.  L.  Act,  1882,  sect.  25,  anUy  p.  691. 

Capital  14^  ^ji  Qj.  any  part  of  any  capital  money  paid  into  oonrt  may, 

ooai?]naY  be  ^^  ^^^  oourt  thinks  fit,  be  at  any  time  paid  out  to  the  trustees  of 
paid  out  to      the  settlement  for  the  purposes  of  the  Settled  Land  Aots,  1882 

tnurteee.  fe  1890  {g). 

{g)  See  S.  L.  Act,  1882,  sect.  22,  ante,  p.  689. 

Court  may  15,  The  Gourt  may,  in  any  case  where  it  appears  proper,  make 

ment  ^^"       an  Order  directing  or  authorizing  capital  money  to  be  applied  in 

improTements  Or  towards  payment  for  any  improvement  authorized  by  the 

execatod.        Settled  Land  Acts,  1882  to  1890,  notwithstanding  that  a  scheme 

was  not,  before  the  execution  of  the  improvement,  submitted  for 

approval,  as  required  by  the  Act  of  1882,  to  the  trustees  of  the 

settlement  or  to  the  court  (A). 

{h)  See  S.  L.  Act,  1882,  sect.  26,  ante,  p.  692.     As  to  paying  for  im- 

firovements  executed  before  1883  out  of  capital  moneys,  see  Re  Ormrod 
1892,  2  Ch.  318). 


Trustees  for 
thepoiposes 
of  the  act. 


Tmstees. 

16.  Where  there  are  for  the  time  being  no  trustees  of  the 
settlement  within  the  meaning  and  for  the  purposes  of  the  Act 
of  1882,  then  the  following  persons  shall,  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  be  trustees  of  the  settle- 
ment; namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time  being  under 
the  settlement  trustees,  with  power  of  or  upon  trast 
for  sale  of  any  other  land  comprised  in  the  settlement 
and  subject  to  the  same  limitations  as  the  land  to  be 
sold,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or,  if  there  be  no  such 
persons,  then 
(ii.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  power  of  sale,  or  under 
a  future  trust  for  sale  of  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such 
a  future  power  of  sale,  and  whether  the  power  or  trust 
takes  effect  in  all  events  or  not  (i"). 

{i)  See,  before  this  act.  Wheelwright  v.  Walk^  (23  Ch.  D.  752).    For 
furtner  definition  of  *' trustees,"  see  S.  L.  Act,  1882,  sect.  2  (8),  ante,  p.  675. 

Application         17. — (1.)  All  the  powers  and  provisions  contained  in  the 

f  4r&^45^    Conveyancing  and  Law  of  Property  Act,  1881,  with  reference 

Viot.  c.  41  as  to  the  appointment  of  new  trustees,  and  the   discharge  and 

to  appoint^      retirement  of  trustees,  are  to  apply  to  and  include  trustees  for 

the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether 

appointed  by  the  court  or  by  the  settlement,  or  under  provisions 

contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with  respect  to 


ment  of 
trustees. 
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an  appointment  or  a  discharge  and  retirement  of  trustees  taking  *'  t^^iV^' 

place  before  as  well  as  after  the  passing  of  this  act.  .*_._'_*' L 

(3.)  This  section  is  not  to  render  invalid  or  prejudice  any 
appointment  or  anj  discharge  and  retirement  of  trustees  effected 
before  the  passing  of  this  act  otherwise  than  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (k), 

{k)  See  Conv.  Act,  1881,  sects.  31  d  seq.,  ante,  p.  601 ;  S.  L.  Act,  1882, 
sect,  38,  anU,  p.  699. 

18.  The  provisions  of  section  eleven  of  the  Housinc^  of  the  Extensioxi  of 
Working  Classes  Act,  1885,  and  of  any  enactment  which  may  5?^,^^  ^ 
be   substituted  therefor,  shall  have  effect  as  if  the  expression  classes'*  m 
"  working  classes  "  included  all  classes  of  persons  who  earn  their  48  &  49  Vict, 
livelihood  by  wages  or  salaries :  Provided  that  this  section  shall  °'  ^^' 
apply  only  to  buildings  of  a  rateable  value  not  exceeding  one 
hundred  pounds  per  annum. 

19.  The  registration  of  a  writ  or  order  affecting  land  may  be  Power  to 
vacated  pursuant  to  an  order  of  the  High  Court  or  any  judge  J^^  ^^' 
thereof.  ^t. ""  ^ 


RULES  I7NDEB  THE  SETTLED  LaIO)  AoT,   1882. 

1 .  The  expression  *  *  the  act "  used  in  these  rules  means  the  Settled  Land  Literpreta- 
Act,  1882.  tion. 

Words  defined  by  the  act  when  used  in  these  rules  have  the  same  mean- 
ings as  in  the  act. 

The  expression  '*  the  tenant  for  life"  includes  the  tenant  for  life  as 
defined  by  the  act,  and  any  person  having  the  powers  of  a  tenant  for  life 
under  the  act. 

2.  All  applications  to  the  court  under  the  act  may  be  made  by  simmions  Applioation 
in  chambers ;  and  if  in  any  case  a  petition  shall  be  presented  without  the  to  be  by  Bum- 
direction  of  the  judge,  no  further  costs  shall  be  allowed  than  would  be  mens, 
allowed  upon  a  smnmons. 

3.  The  forms  in  the  appendix  to  these  rules  are  to  be  followed  as  far  as  FormB. 
possible,  with  such  modification  as  the  drcumstanoes  reauire.    All  sum- 
monses, petitions,  affidavits,  and  other  proceedings  under  the  act  are  to 

be  entitled  according  to  Form  I.  in  the  Appendix. 

4.  The  persons  to  be  served  with  notice  of  applications  to  the  coiurt  shall,  Servioe. 
in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  by  the  tenant  for  life  under  sections  15  and 

34,  the  trustees. 
In  the  case  of  applications  under  section  38,  the  trustees  (if  any),  and 

the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section  44,  the  tenant  for  life,  or  the 

trustees,  as  the  case  may  be. 
No  other  person  shall  in  tne  first  instance  be  served.    Except  as  herein- 
before provided  where  an  application  under  the  act  is  made  by  any  person 
.  other  than  the  tenant  for  life,  the  tenant  for  life  alone  shall  oe  served  in 
the  first  instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applications  by  a 
tenant  for  life  shall  not  in  the  first  instance  be  served  on  any  person. 

6.  The  judge  may  require  notice  of  any  application  under  tne  act  to  be 
served  upon  such  persons  as  he  thinks  fit,  and  may  give  all  necessary 
directions  as  to  the  persons  (if  any)  to  be  served,  and  such  directions  may 
be  added  to  or  varied  from  time  to  time  as  the  case  may  require.  Where 
a  petition   is   presented,  the  petitioner  may,  after  the   petition  has 
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Praotioe 
generally. 


been  filed,  apply  by  summons  in  chambers  (Appendix,  Form  23)  for 
directions  witn  regard  to  the  persons  on  whom  the  petition  ought  to  be 
served.  If  any  person  not  already  served  is  directed  to  be  serred  with 
notice  of  an  application,  the  application  shall  stand  over  generally,  or 
until  such  time  as  the  judge  mrects.  The  jud^  may  in  any  particalar 
case,  upon  such  terms  (if  any)  as  he  thinks  fit,  diroense  with  service  upon 
any  person  upon  whom,  imaer  these  rules,  or  under  any  direction  of  tlie 
judge,  any  application  is  to  be  served  (a). 

(a)  The  oonrt  dispensed  with  service  on  the  children  of  the  tenant  for  life 
who  were  sufficiently  represented  by  the  trustees  {He  BroyDn^  27  Gh.  D.  186). 

7.  It  shall  be  sufficient  upon  any  application  under  the  act  to  verify  by 
affidavit  the  title  of  the  tenant  for  Hfe  and  trustees  or  other  persons 
interested  in  the  application  unless  the  judge  in  any  particular  case 
requires  further  evidence.  Such  affidavit  may  be  in  the  form  or  to  the 
effect  of  Form  No.  8  in  the  Appendix. 

8.  Any  sale  authorised  or  dirocted  by  the  court  under  the  act,  shall  be 
carried  into  effect  out  of  court,  unless  the  jud^^e  shall  otherwise  order,  and 
generally  in  such  manner  as  the  judge  may  direct. 

9.  Where  the  court  authorises  generally  the  tenant  for  life  to  make  from 
time  to  time  leases  or  grants  for  building  or  mining  punK)ees  under  section 
10  of  the  act,  the  order  shall  not  direct  any  particular  lease  or  grant  to  be 
settled  or  approved  by  the  judge  unless  the  judge  shall  consider  that  there 
is  some  special  reason  why  such  lease  or  grant  shoidd  be  settled  or 
approved  by  him.  Where  the  court  authorises  any  such  lease  or  grant  in 
any  particular  case,  or  where  the  court  authorises  a  lease  under  section  15 
of  the  act,  the  order  may  either  approve  a  lease  or  grant  already  prepared 
or  may  dii'ect  that  the  lease  or  grant  shall  contain  conditions  specified  in 
the  order  or  such  conditions  as  may  be  approved  by  the  judge  at  chambers 
without  directing  the  lease  or  grant  to  be  settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into  court  any 
capital  money  arising  under  the  act  may  apply  by  summons  at  chambers 
for  leave  to  pay  the  money  into  court.    (Appendix,  Forms  9,  10,  11.) 

11.  The  summons  shall  be  supported  by  an  affidavit  setting  forth — 

1.  The  name  and  address  of  tne  person  desiring  to  make  the  payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding 

relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  court  and  the  account  to  the 

credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  Hfe  under  the  settlement  by 

whose  direction  the  money  ifi  to  be  paid  into  court, 
6.  The  short  particulars  of  the  transaction  m  respect  of  which  the  money 
is  payable. 

12.  The  order  made  upon  the  summons  for  payment  into  court,  may 
contain  directions  for  investment  of  the  money  on  any  securities  author- 
ised by  section  21,  sub- section  1  of  the  act,  and  for  payment  of  the 
dividends  to  the  tenant  for  life,  either  forthwith  or  upon  production  of  the 
consent  in  writing  of  the  applicant ;  the  si^ature  to  such  consent,  to  be 
verified  by  the  affidavit  of  a  solicitor.  But  if  the  transaction  in  respect  of 
which  the  money  arises,  is  not  completed  at  the  date  of  payment  into 
court,  the  money  shall  not,  without  the  consent  of  the  applicant,  be 
ordered  to  be  invested  in  any  securities  other  than  those  upon  which  cash 
under  the  control  of  the  court  may  be  invested. 

13.  Money  paid  into  court  \mder  the  act  shall  be  paid  to  an  account,  to 
be  entitled  in  the  matter  of  the  settlement,  with  a  short  description  of  the 
mode  in  which  the  money  arises  if  it  is  necessary  or  desirable  to  identify 
it,  and  in  the  matter  of  the  act.    (Appendix,  Forms  9,  10,  and  11.) 

14.  Any  person  paying  into  court  any  capital  money  arising  under  the 
act  shall  be  entitled  first  to  deduct  the  costs  of  paying  the  money  into 
court. 

15.  In  all  cases  not  provided  for  by  the  act  or  these  rules,  the  existing 
practice  of  the  court  as  to  costs  and  otherwise,  so  far  as  the  same  may  be 
applicable,  shall  apply  to  proceedings  under  the  act. 
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16.  The  fees  and  allowanoee  to  solidtors  of  the  court  in  respect  of  pro-        Bnlei. 

ceedings  under  the  act  shall  be  those  proyided  by  the  Rules  of  tiie  Supreme  z; 

Court  as  to  costs  for  the  time  being  in  force,  so  far  as  they  are  applicable     ®^' 

to  suchproceedings. 

17.  The  fees  to  be  taken  by  the  officers  of  the  court  in  reepect  to  pro- 
ceedings under  the  act  ^aU  be  those  provided  by  the  Rules  of  the  Supreme 
Court  as  to  court  fees  for  the  time  being  in  force,  so  far  as  they  are 
applicable  to  s\ich  proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after  the  Slst 
December,  1882. 

19.  These  rules  may  be  dted  as  the  Settled  Land  Act  Rules,  1882. 

(Signed)      Selbobite,  C.  Nath.  Lindlet,  L.J. 

COLEBIDOE,  L.C.J.       H.  MiinsTT,  J. 
G.  JsssBL,  M.E.         E.  F&Y,  J. 


APPENDIX. 

FOBM  I. — ^TlTLE  OF  FBOGEEDINGS. 

In  the  High  Court  of  Justice,  Chancery  Diyision, 

Yioe-Chanoellor  Bacon, 

or 
Mr.  Justice  Chitty, 
{or  <fthfr  judge  lefore  whom  the  application  is  to  he  heard."] 

In  the  matter  of  the  estate  [or,  of  the  timber  upon  the 

estatel,  situate  at  in  the  county  of  ,  [or,  of  the  chattels], 

BetUea  by  a  settlement  made  by  an  indenture  dated  the         day  of         , 
and  made  between  [or,  by  the  will  of  dated  or,  aa  tJie 

case  may  he"]. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


FOBM  n.— FOBMAL  PaBT  OF  SUHMONS. 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts  of 
Justice  on  day,  the  day  of  18    ,  at  o'clock  in  the 

forenoon,  on  the  hearing  of  an  appfioation — 

(a.)  On  the  part  otA,B,,  the  tenant  for  life  [or,  tenant  in  tail,  or  cuthe 
ease  may  be,  describing  the  nature  of  the  applioa/nfs  estate"]  under  the  above- 
mentioned  settlement. 

Or,  (b,)  On  the  part  of  A.  B,,  the  tenant  for  life  [or  as  the  case  may  he] 
under  the  above-mentioned  settlement  an  infant,  by  X,  Y.,  his  testa- 
mentary guardian  [or,  guardian  appointed  by  oorder  dated  the  ,  or 
next  fnendl. 

Or,  (c)  On  the  part  of  C  D.  and  JE,  F,,  the  trustees  of  the  abore- 
mentaoned  settlement  for  the  purposes  of  the  above-mentioned  act. 

Or,  (d,)  On  the  part  of  G,  H.,  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  the  case  may  be,  describing  the  applicants 
interest]  tmder  the  above-mentioned  settlement  subject  to  the  life  interest 
of  J.  B.  [or  as  the  case  may  be]. 

Or,  («.)  On  the  part  of  /.  J,,  the  purchaser  of  the  lands  [or,  the  timber 
upon  the  lands,  or  chattels,  or  as  t?ie  case  may  he]  settled  oy  tiie  aboye- 
mentioned  settlement. 
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Fomu.  Chf  (/.)  On  the  part  of  /. «/.,  the  lessee  under  a  mining  lease  dated  the 

18  ,  ^T&nted  under  the  powers  of  the  above-mentioned  act  of  the 
mines  and  minerals  under  the  lands  settled  by  the  aboye-mentioned 
settlement. 

Or  J  (g,)  On  the  part  of  /.  J".,  the  mortgagee  under  a  mortgage  intended 
to  be  created  under  section  18  of  the  above-mentioned  act  of  the  lands 
settled  by  the  above-mentioned  settlement. 

Or,  (A.)  On  the  part  of  K,  L,,  interested  under  the  contract  hereinafter 
mentioned. 

Dated  the  day  of  18    . 

This  sunmions  was  taken  out  by  of  ,  solicitor  for  the 

applicant. 

To 

{Add  the  names  of  the  pereone  {if  any)  on  whom  the  mmmons  ia  to  he 
eerved,) 


FOBM  m.— SXTMMONS  UNDEB  SECTION  10  FOB  GENERAL  LbASINQ 

Powers. 

Title  and  formal  parts  as  in  Forms  I.  and  II.  a  or  h, 

1.  That  the  applicant  [or  in  the  case  of  an  in/ant  that  the  said  X,  T. 
during  the  infancy  of  the  said  A,  B.\  and  each  of  his  successors  in  tiUe 
[or  in  the  case  of  an  infant^  each  of  the  successors  in  title  of  the  said 
A,  B.\  being  a  tenant  for  life  or  having  the  powers  of  a  tenant  for  life 
under  the  above-mentioned  act,  may  pursuant  to  section  10  of  the  said 
act  be  authorized  from  time  to  time  to  make  building  [or  mining]  leases 
of  the  lands  comprised  in  the  said  settlement  for  the  term  of  years 
[or  in  perpetuity]  on  the  conditions  specified  in  the  said  act  [or  on  other 
conditions  than  those  specified  in  sections  7  to  9  of  the  said  act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  be  paid 
out  of  the  property  subject  to  the  said  settlement,  and  that  for  that 
purpose  all  necessary  directions  may  be  given. 

Note, — The  proposed  conditions  ought  not,  except  in  simple  cases,  to  be 
set  forth  in  the  summons. 


Form  IV.— Summons  under  Sections  10  or  15  for  Authority  to 

GRANT  A  PARTICULAR  LeASE  WHERE  THE  TENANT  FOR  LiFE  HAS 
ENTERED  INTO  A  CONTRACT. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  h, 

1.  That  the  conditional  contract,  dated  the  18  ,  and  made 
between  the  applicant  [or  the  said  Z.  y.]  of  the  one  part  and  of  the 
other  part,  for  a  [building  or  mining]  lease  to  the  said  of  the  here- 
ditaments therein  mentioned  for  the  term,  and  upon  the  conditions  therein 
stated,  may,  pursuant  to  section  10  [or  1^]  o^  the  above-mentioned  act 
be  approved,  and  that  the  said  A,  B,  [orX,  F.]  may  be  authorized  to 
execute  a  lease  in  pursuance  of  the  said  contract. 

2.  {Add  appliccUion  for  costs  as  in  Form  III,  2.) 


Forms.  729 

7onnf. 


FoBM  V. — Summons  xjndek  Sections  10  or  15  for  Authority  to 

GRANT  A  PARTICULAR  LeASE  ITHEN  NO  CONTRACT  HAS  BEEN  ENTERED 
INTO. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  h, 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted  to 

of  the  lands  {or  of  the  mansion  house,  &c.]  settled  by  the  said  settlement 
may,  pursuant  to  section  10  [or  15]  of  the  above-mentioned  act  be 
approved,  and  that  the  applicant  [or  the  said  X.  J.]  may  be  authorized 
to  execute  the  same. 

2.  {Add  applictxtion /or  costs  as  in  Form  HI,  2.) 


Form  VI. — Summons  under  Sections  16,  35,  or  37  for  a  Sale  out  of 
Court  of  the  principal  Mansion  House,  and  Demesnes,  or  of 
Timber  or  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b. 

1.  That  the  applicant  [or  in  the  case  of  an  infant  the  said  X.  F.]  may  be 
authorized  to  sell  the  principal  mansion  house  [or  the  timber  ripe  and  fit 
for  cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the 
above-mentioned  settlement  in  such  manner  and  subject  to  such  particu- 
lars, conditions,  and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may  be  taxed  as  between  solicitor 
and  client,  and  that  O.  D,  and  E.  F.,  the  trustees  of  the  said  settlement, 
may  be  at  liberty  to  pay  the  costs  when  taxed  out  of  the  proceeds  of  the 
said  sale  [or,  in  the  case  of  timber,  out  of  the  three-fourths  of  the  proceeds 
of  the  said  sale  to  be  set  aside  as  capital  money  arising  under  the  said 
act],  or,  if  this  Form  is  not  applicable^  as  in  Form  III,  2. 


Form  VIE. — Summons  under  Sections  16,  35,  or  37  for  Sale  by  the 
Court  of  the  principal  Mansion  House,  and  Demesnes,  or  of 
Timber  or  Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a  or  b. 

1.  That  the  principal  mansion  house  [or  the  timber  ripe  and  fit  for 
cutting]  on  the  land  [or  the  furniture  and  chattels],  settled  by  the  above- 
mentioned  settiement,  may  be  sold  under  the  direction  of  tiie  court. 

2.  {Application  for  costs  as  in  Form  HI,  2.) 


Form  Vm.— Affidavit  VERiFYiNa  Title. 

Title  as  in  Form  I. 

I,  ,  of  ,  make  oath  and  say  as  follows : 

1.  By  the  above-mentioned  settlement  the  above-mentioned  lands  [or 
certain  chattels,  shttrtly  describing  them']  stand  limited  to  uses  [or  upon 
trusts]  under  which  ^.  ^.  is  [or  I  am]  beneficially  entitled  in  possession 
as  tenant  for  life  [or  tenant  in  tail,  or  tenant  in  fee  simple,  with  an 
executory  gift  over,  or  a^  the  ccue  may  be]. 


''30  Bules  under  the  Settled  Land  Act,  1882. 

^•"M-  2.  {I/itU  the  /ad.)  The  said  A.B.iaeoi  in&nt  of  the  ageof 

'  years  or  thereabouts. 

3.  C.  D,,  of  ,  and  E.  F,,  of  ,  are  tmsteee  under  the  said 

settlement,  with  a  power  of  sale  of  the  said  luids  [or  with  |K>wer  of 
consent  to  or  approval  of  the  exercise  of  a  power  of  aale  of  the  said  lands 
contained  in  the  said  settlement,  or  are  the  persons  by  the  said  settle- 
ment declared  to  be  trustees  thereof  for  purposes  of  the  aboye-mentioned 
act]. 


FOBM  IX.— SUKMONS  XJUDBB  SeOIION  22  BY  PUBGHASSS  FOR  TXYUEBT 

nnro  Oottbt  ov  PuBCHASE-iioinsT  of  Ssitlsd  Laitd,  Tdcbbb,  ob 
Chattels. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.  0. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit 
of  ''  In  the  matter  of  the  settlement,  dated  the  and  made  between 

Sor  will,  Ac]  proceeds  of  sale  of  the  A.  estate  {or  ob  ike  com  may 
in  tiie  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  & 
on  account  of  the  purchase-money  of  the  said  A.  estate  [or  a»  the  ca$e  may 
he]  settled  by  the  said  settlement  [or  will,  &c.] 

2.  That  such  directions  may  be  giyen  for  the  inyestment  of  the  said 
sums  when  paid  into  court,  and  the  accumulation  or  payment  of  the  divi- 
dends of  the  securities,  representing  the  same,  as  the  court  may  think 
proper. 


FOBM  X.— SUKMONS  XTIVDEE  SECTION  22  FOB  PAYlCEirr  UTTO  CoiTBT  BT 

TiTtftft''"'  XTimEB  A  MimNQ  Lease  («ee  Section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IL  /. 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit 
of  '*  In  the  matter  of  the  settlement,  dated  the  and  made  between 

[or  the  will,  Ac]  mineral  rents  imder  lease,  dated  the  and  in 

the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  beine 

three-fourths  [or  one-fourth]  of  the  rents  payable  by  him  under  the  said 
lease  for  the  half-year  ending  the  less  £  the  costs  of  payment 

into  court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day  of 

and  the  day  of  in  every  year  durixig  the  term  created 

by  the  said  lease  to  pay  into  court  to  the  credit  aforesaid,  so  much  of  the 
rente  payable  by  him  under  the  said  lease  as  is  by  section  11  of  the  above- 
mentioned  act  directed  to  be  set  aside  as  capital  money  arising  under  the 
said  act  after  deducting  therefrom  the  costo  of  payment  in,  the  amount 
paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into  court 
to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  {name  the  invest- 
meni)  to  the  like  credit,  and  that  the  dividends  on  the  said  when 
purcnased  may  be  paid  to  A,  B,,  the  tenant  for  life  imder  the  above- 
mentioned  setUement,  during  his  life  or  until  further  order. 
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FoBM  XI.— Stjmmons  under  Sbotion  22  FOE  Payment  into  Court  by 

MoRTOAOEE  {see  Section  18). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  g» 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the  credit 
of  '*  Money  adyanced  on  mortgage  of  lands  settled  by  the  settlement  dated 
the  and  made  between  [or  the  will,  &c.J  and  in  the  matter  of 
the  Settled  Land  Act,  1882,"  the  sum  of  £  being  the  amount  agreed 
to  be  adyanced  by  him  on  mortgage  of  the  lands  comprised  in  the  aboye- 
mentioned  settlement  less  the  costs  of  payment  in. 

2.  {Add  directions  for  inveBtment  aa  in  Form  Vlll,  2}  (a). 

(a)  This  reference  is  inaoonrate ;  see,  howerer,  Form  IX.  2,  and  Fonn  X.  8. 


Form  Xn.— Sxtmmons  under  Section  26  (1). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  h» 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution  of 
improyements  on  the  lands  settied  by  the  aboye-mentioned  settlement 
may  be  approyed. 

2.  {Ada  application  for  costs  as  in  Form  III,  2.) 


Form  Xm. — Summons  under  Section  26,  Sub-section  (2)  (ii)  for 

APPOINTMENT  OF  AN  ENGINEER  OR  SURYEYOR. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  U.  a  or  h, 

1.  That  M,  N,  of  engineer  [or  suryejror]  may  be  approyed  as 
engineer  [or  suryeyor]  for  the  purposes  of  section  26,  sub-section  (2)  (ii) 
of  the  aboye-mentioned  act. 

2.  {Add  applicaiian  for  costs  as  in  Form  III,  2.) 


Form  XIV.— Nomination  of  an  Engineer  or  Surveyor  by  the 

Trustees. 

Title  as  in  Form  I. 

We  C.  D,  of  and  E,  F,  of  the  trustees  of  the  aboye- 

mentioned  settlement  for  the  purposes  of  the  aboye-mentioned  act,  hereby 
nominate  of  engineer  [or  suryeyor],  for  the  purposes  of 

section  26,  sub-section  (2)  (ii)  of  the  said  act. 

(Signed)        0.  D, 
E,F, 

Form  XY.— Summons  under  Section  26,  Sub-seotion  (2)  (iii). 

Titie  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  or  b, 

1.  That  G,  D,  and  E.  F.  the  trustees  of  the  aboye-mentioned  settle- 
ment, for  the  purposes  of  the  aboye-mentioned  act  may  be  directed  to 
apply  the  sum  of  x,  out  of  the  capital  money  arising  under  the  said 


"^32  Itules  under  the  Settled  Land  Acty  18S2. 

Jfonu.        act  in  their  hands  subject  to  the  said  settlement  in  payment  for  [detcribe 
the  work  or  operation]  being  [  part  of]  an  improvement  executed  upon  the 
lands  subject  to  the  said  settlement  pursuant  to  a  scheme  approyed  by 
the  said  C  D,  and  E.  F.  under  the  said  act. 
2.  {Add  application  for  coUs  aa  in  Forvi  III.  2.) 


FoBM  XVI.— Summons  undeb  Section  26,  Sub-seohon  3. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  h, 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out  of  the 

in  court  to  the  credit  of  and  that  the  same  when  raised  may 

be  paid  to  upon  his  undertaking  to  apply  the  same  in  payment  for 

IdeBcrihe  the  works  or  operation"]  being  part  of  an  improvement  executed 
upon  the  land  settled  by  the  aoove-mentioned  settlement  pursuant  to  the 
scheme  approved  by  order  dated  the 

2.  {Add  application  for  ooite  cm  in  Form  HI.  2.) 


Form  jlyii.— Sxtmmons  undeb  Section  31. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  H.  a  or  h. 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  cany  into  effect 
or  vary  or  rescind  as  the  case  may  he]  the  contract  entered  into  between 
the  applicant  of  the  one  part,  and  of  the  other  part. 

2.  Or  tiiat  such  directions  may  be  given  relating  to  the  said  contract  as 
the  judge  may  think  fit. 

3.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoBM  XVin.— Summons  undeb  Section  34  fob  application  of  Money 

PAID  FOB  A  Lease  ob  Eeyebsion. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a,  h^  or  d. 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for 
years  [or  life  or  a  reversion  or  other  interest  describing  it]  settled  by  the 
above-mentioned  settlement,  may,  pursuant  to  section  34  of  the  above- 
mentioned  act,  be  directed  to  l>e  applied  for  the  benefit  of  the  parties 
interested  under  the  said  settlement  in  such  manner  as  the  court  may 
think  fit. 

2.  {Add  application  for  costs  as  in  Form  HI.  2.) 


FoBM  XIX.— Summons  undeb  Section  38  fob  the  Appointment  of 

New  Teustees. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  h,  c,  or  d. 

1.  That  O.  H.  and  /.  J.  may  be  appointed  trustees  under  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  act. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 
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Vormi. 
FoBM  XX.— Summons  ttkdeb  Sbotion  44.  " 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  a,  &,  or  c. 

1.  That  it  may  be  declared  that  {set  out  the  declaration  required). 

2.  {Add  applicoHon  for  costs  as  in  Form  IlL  2,  or  as  the  circumstances 
require.) 


FoBM  XXI. — Summons  undeb  Section  56  fob  Adyicb  and  Dibeotion. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  a  to  A. 

For  the  opinion,  advice,  and  direction  of  the  judge  on  the  following 
questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

{or  i^  the  questions  involve  complicated  facts.) 
for  the  opinion,  adyice,  and  direction  of  the  judge  on  the  facts  and  ques- 
tions submitted  by  the  statement  left  in  my  chambers  this  day.  - 
{Add  application  for  cosis  as  in  Form  lit.  2.) 


FoBM  XXn.— Summons  undeb  Section  60  fob  Appointment  of 
Pebsons  to  exeboise  Powebs  on  Behalf  of  Infant. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  11.  b. 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to  13, 
both  inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above- 
mentioned  act  {or  such  other  powers  as  it  is  desired  to  exercise)  may 
be  exercised  by  the  said  on  behalf  of  the  said  during  his 
minority. 

2.  {Add  application  for  costs  as  in  Form  III.  2.) 


FoBM  XXm. — Summons  fob  Dibeotions  as  to  Sebyioe  of  a 

Petition. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II. 

That  directions  may  be  given  as  to  the  persons  to  be  served  with  the 
petition  presented  in  tiie  above  matter  on  the  day  of  ,  18    . 
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Vonu. 

TITLES  OP  ST7MM0NSES. 

The  following  regplationB  as  to  the  title  of  sommonses  haTe  been 
adopted  by  the  Fk-actioe  Masters.  See  Annual  Praotioe,  Table  of  Titles, 
&c. : — 

7.  If  under  the  Settled  Land  Act,  1882,  a  summons  must  be  entitled  in 
accordance  -with  the  Bulee  of  the  Supreme  Court  (December,  1882)  under 
that  act,  and  in  the  form  siren  in  the  appendix  to  suc^  rules  as  yaiied  by 
the  form,  Appendix  L.,  Ko.  26,  B.  S.  C.  1883. 

1886,  J.  No. 
or  1886,  B.  No. 

Examples.  In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  on  the 

estate!  situate  at  ,  in  the  county  of  [or  of  the 

chattels]  settled  by  the  settlement,  dated  the  day  of 

,  made  on  the  marriage  of  John  Jones  and  Mary  his 
wife  [or,  by  the  will  of  George  Boberts,  dated  ]. 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 

1886,  S.  No. 

Infant.  In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  of  the 

estate]  situate  at  ,  in  the  county  of  ,  settled  land 

within  the  meaning  of  the  Settled  Land  Act,  1882,  s.  69,  by 
reason  of  John  Smith,  the  person  seised  of  or  entitled  to 
such  land  being  an  infant. 

In  the  matter  of  the  Settled  Land  Act,  1882. 

1886,  B.  No.    . 

Tenant  by  In  the  matter  of  the  Blackacre  Estate,  at  ,  in  the  county 

curtesy.  of  ,  settled  by  a  settlement  within  tiie  mecming  of  tlM 

Settled  Land  Act,  1884,  s.  8,  by  Mary  Boberts,  deceased,  the 

late  wife  of  John  Boberte. 

In  the  matter  of  the  Settled  Land  Act,  1884. 

The  address  and  description  of  the  applicant  and  of  the  next  friend  (if 
any)  and  of  the  respondente  should  in  all  cases  be  stated  in  the  sum- 
mons, and  if  the  applicante  apply  as,  or  the  respondente  are  summoned 
as  trustees,  or  in  a  repreeentetiTe  capacity,  the  fact  should  appear. 

If  the  applicante  or  respondente  are  females,  it  should  be  shown  on  the 
summons  whether  they  are  spinsters,  married  women,  or  widows. 
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CONFIRMATION   OP   SALES. 

26  &  26  VlCTORLE,  CAP.  108. 

An  Act  to  confirm  certain  Sales^  Exchanges^  Partitions^ 
and  Enfranchisements  by  Trustees  and  others. 

[7th  August,  1862.] 

Whe&eas  trustees  and  others,  in  the  intended  exercise  of  trusts  25  k  26yiot. 
or  powers  authorizinfi^  them  to  dispose  of  land  by  sale,  exchange,  e.  108,  ■.  1. 
partition,  or  enfranchisement,  have  disposed  of  land  subject  to 
such  trusts  or  powers,  with  an  exception  or  reservation  of 
mineirals,  and  eimer  with  or  without  rights  and  powers  for  or 
inoidentfid  to  the  working,  ^tting,  and  carrying  away  of  such 
minerals,  or  otherwise  reLitmg  thereto,  or  have  so  disposed  of 
minerals  with  or  without  such  rights  and  powers  separately  from 
the  residue  of  the  land,  such  mode  of  disposition  not  being 
expressly  authorized  nor  forbidden  by  the  instrument  creatii^ 
the  trust  or  power :  and  whereas  it  is  expedient  to  confirm  such 
dispositions  as  aforesaid:  be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

1.  No  sale,  exchange,  partition  or  enfranchisement  at  any  Powers  of 
tune  heretofore  of  land  by  any  trustee  or  other  person,  expressed  sale,  &o.  not 
or  intended  to  be  made  in  exercise  of  any  trust  or  power  autho-  ^^^^^^ 
rising  the  sale,  exchange,  partition,  or  enfranchisement  of  land,  of  wantol 
and  not  forbidding  the  reservation  of  minerals,  and  which  sale,  express 
exchange,  partition,  or  enfranchisement  shall  have  been  made  ^^^Sonor 
with  an  exception  or  reservation  of  minerals,  and  with  or  with-  reserration  of 
out  rights  or  powers  for  or  incidental  to  the  working,  getting,  miTierals,  &o. 
and  carrving  away  of  such    minerals,  or  otherwise  relating 
thereto,  shall  be  invalid  on  the  ground  only  that  the  trust  or 
power  did  not  expressly  authorize  such  exception  or  reservation, 
but  such  sale,  exchange,  partition,  or  enfranchisement  shall  be 
deemed  to  have  taken  effect  in  the  same  manner  as  if  the  excep- 
tion or  reservation  had  been  authorized  by  the  trust  or  power ; 
and  no  sale,  exchange,  or  partition  heretofore  made  as  atoresaid 
Ol  any  minerals  separately  from  the  residue  of  the  land  subject 
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Confirmation  of  Sales. 


'^fo?^!*'  ^  ^®  ^'^  ^^  power  intended  to  have  been  exeroifledy  and 
*'  '  *'  '  either  with  or  without  suoh  rights  or  powers  as  aforesaid,  shall 
be  invalid  on  the  ground  only  that  the  trust  or  power  did  not 
expressly  authorize  such  sale,  exchange,  or  partition,  but  sack 
sale,  exchange,  or  partition  shall  be  deemed  to  have  taken  effect 
in  the  same  manner  as  if  such  minerals,  rights,  and  powers  (if 
any)  had  been  expressly  authorized  to  be  so  dealt  with  separately 
from  the  residue  of  such  land ;  but  this  enactment  shall  not  be 
deemed  to  confirm  any  sale,  exchange,  partition,  or  enfranchise- 
ment already  declared  by  a  court  of  competent  jurisdiction  to  be 
invalid,  nor  to  confirm  or  effect  any  sale,  exchange,  partition,  or 
enfranchisement  as  to  the  validity  of  which  any  suit  or  other 
proceeding  is  now  pending  (a). 

(a)  Where  a  testator  devised  lands  to  trustees  for  a  term,  and  subject 
thereto  to  his  son  for  life  with  remainders  in  strict  settlement ;  and  gave 
the  trustees  power  to  demiBe  all  or  any  part  of  the  lands,  and  all  or  any 
of  the  mines  then  opened  or  thereafter  to  be  opened,  and  to  sell  all  or  any 
part  of  the  lands,  tne  Master  of  the  Eolls,  on  the  authority  of  Chdmeley 
V.  Paxton  (3  Bing.  207,  antCy  p.  548),  held,  that  under  the  power  the 
trustees  could  not  sell  the  lands  with  a  reservation  of  the  minerals 
{Buckley  V.  ffowell,  29  Beav.  546).  In  oonsequence  of  this  decision  this 
act  was  passed. 
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2.  And  whereas  it  is  expedient  that  trusts  and  powers  to 
dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfran- 
chisement should  be  extended  in  the  manner  hereinafter 
appearing : 

Every  trustee  and  other  person  now  or  hereafter  to  become 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition, 
or  enfranchisement  may,  unless  forbidden  by  the  instrument 
creating  the  trust  or  power,  so  dispose  of  such  land  with  an 
exception  or  reservation  of  any  minerals,  and  with  or  without 
rights  and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  such  minerals,  or  may  (unless  forbidden  as 
aforesaid)  dispose  of  by  way  of  sale,  exchange,  or  partition  the 
minerals  with  or  without  suoh  rights  or  powers  separately  from 
the  residue  of  the  land,  and  in  either  case  without  prejudice  to 
any  future  exercise  of  the  authority  with  respect  to  the  excepted 
minerals,  or  (as  the  case  may  be)  the  undisposed-of  land ;  but 
this  enactment  shall  not  enable  any  suoh  disposition  as  aforesaid 
without  the  previous  sanction  of  the  Court  of  Chancery,  to  be 
obtained  on  petition  in  a  summary  way  of  the  trustee  or  other 
person  authorized  as  aforesaid,  which  sanction  once  obtained 
shall  extend  to  the  enabling  from  time  to  time  of  any  disposition 
within  this  enactment  of  any  part  or  parts  of  the  land  comprised 
in  the  order  to  be  made  on  such  petition,  without  the  necessity 
of  any  further  or  other  application  to  the  court  (6). 

(5)  The  court  will  sanction  a  sale  of  land  reserving  the  minerals,  or  of 
the  minerals  apart  from  the  land  without  reference  to  any  particular  sale 
{Re  Willway,  32  L.  J.  Ch.  226 ;  Be  Wynn,  28  L.  T.  615 ;  21  W.  B.  695). 
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Mortgagees  may  petition  under  the  act  {Be  WiUnmon,  13  Eq.  634).  25  ft  SeViot. 
Such  a  petition  must  be  serred  on  the  mortgagor  {Re  Hirsts  45  Ch.  D.  263);  o*  108,  i.  S. 
but  not  on  subsequent  incumbrancers  {Re  Beaumont ^  12  Eq.  86).  M~rtal^^ — 

Where  a  petition  is  presented  for  the  sanction  of  the  court  to  a  sale  of  fif ^2*S^* 
the  land  a^art  from  the  minerals,  the  beneficiaries  should  be  served  or  be  ^.^^^  ^f. 
made  parties  to  the  application  {Re  Browriy  11  W.  B.  19;  Re  Palmer,  13  g     .   * 
Eq.  408).    But  where  trustees,  with  a  power  of  sale  exerdseable  with  the  ^®'^^' 
consent  of  the  tenant  for  life,  presentea  a  petition  for  leare  to  sell  the  land 
and  minerals  separately,  service  on  the  beneficiaries  entitled  in  remainder 
was  unnecessary  {RePryse,  10  Eq.  531 ;  seei^e  Wynn,  sup,,  Re  Wadauforth, 
63  L.  T.  217). 

For  form  of  petition  under  this  section,  see  Dan.  Ch.  Forms,  956, 4th  ed. 

3.  This  act  shall  not  extend  to  Ireland  or  Scotland.  Extent  of  act. 


s. 


3b 
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31  ViCTOBLaE,  CAP.  4. 

An  Act  to  amend  the  Lata  relating  to  Sales  of  Revermns. 

[7th  December,  1867.] 

Wherbas  it  is  expedient  to  amend  the  law,  as  administered  in 
Courts  of  Equity,  with  respeot  to  sales  of  reversions : 

Be  it  enacted  by  the  Queen's  most  exoellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same  as  follows : 

1.  No  purchase,  made  bon&  fide  and  without  fraud  or  unfair 
dealing,  of  any  reversionary  interest  in  real  or  personal  estate 
shall  hereafter  be  opened  or  set  aside  merely  on  the  ground  of 
undervalue  (a). 

^a)  Before  this  act,  even  in  the  absence  of  fraud,  mere  inadequacy  of 
pnoe  was  sufficient  to  rescind  contracts  or  dealings  with  reversioners  for 
tiieir  reversionary  interests  (See  notes  to  ChesterjUld  v.  Janssen,  1  White 
&  Tudor,  L.  0.  EoO  -Ajb  to  what  were  reversionary  interests  within 
this  rule,  see  Id,  Where  A.  was  entitled  to  the  income  of  property, 
subject  to  the  payment  of  a  life  annuity,  Lord  Chelmsford  held,  that  A  s 
interest  was  not  a  reversionary  interest  within  the  rule  ( Webster  v.  Cookj 
2  Ch.  642);  but  this  has  been  disapproved  {Tyler  v.  Tatea,  11  Eq.  276.) 
In  the  case  of  '*  expectant  heirs  "  (as  to  the  meaning  of  which,  eeeJBeynon 
y.  Cooky  10  Ch.  391}  mere  inadequacy  may  even  since  this  act  be  a  ground 
for  setting  aside  a  sale  of  a  reversion  {0*norke  v.  Bolxrighroke^  2  App.  Gas. 
814 ;  see  Nevilly.  Snelling,  16  Ch.  D.  679). 

The  jurisdiction  of  the  Court  of  Chancery  over  unconscionable  bargains 
is  not  affected  by  this  act ;  the  exception  in  the  act  as  to  unfairness  leaves 
the  settled  law  as  to  such  cases  untouched  {Miller  v.  Cook,  10  Eq.  641 ; 
Tifler  V.  YateSf  6  Ch.  666).  The  words  of  this  section  leave  undervalue 
still  a  material  element  in  cases  in  which  it  is  not  the  sole  equitable  ground 
for  relief  {Per  Lord  Selborfie,  AyJes/urd  v.  Morris^  8  Ch.  490) ;  and  accord- 
ingly sales  of  reversionary  interests  have  been  set  aside  when  the  vendors 
were  poor,  ignorant  men  with  no  professional  advice,  and  the  sales  were 
at  an  undervalue  {Re  Fry^  Fry  v.  Zan«,  40  Ch.  D.  312). 


Interpreta-  2.  The  word  '^  purchase  "  in  this  act  shall  include  every  kind 

^n  of  "pur-  of  contract,  conveyance,  or  assignment  under  or  by  which  any 
"*®*  beneficial  interest  in  any  kind  oi  property  may  be  acquired. 

3.  This  act  shall  come  into  operation  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  sixty-eight,  and  shall 
not  apply  to  any  purchase  concerning  which  any  suit  shall  be 
then  depending. 


Commeooe- 
ment  of  act. 
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PAETinON. 

31    &  32  ViCTOBLfi,  CAP.   40. 

An  Act  to  amend  the  Law  relating  to  Partition. 

[25th  June,  1868.] 

Be  it  enacted  as  follows :  81 4  88  Viot. 

1.  This  a^t  may  be  cited  as  "  The  Partition  Act,  1868."  ^'  ^^  '•  ^- 

2.  In  this  act  the  term  **  the  court "  means  the  Court  of  Short  title. 
Chancery  in  England,  the  Court  of  Chancery  in  Ireland,  the  As  to  the 
Landed  Estates  Court  in  Ireland,  and  the  Court  of  Chancery  of  J^V,*^® 
the  County  Palatine  of  Lancaster^  with  their  respective  juris- 
dictions (a). 

(a)  By  Jud.  Act,  1873, ject.  34  (3),  the  paxtitionjDr  sale  of  real  estates 
been 


has  been  assigned  to  the  Chancery  XiiyiBion  of  the  High  Court  in  England. 
IFnder  52  &  63  Yict.  c.  47,  s.  10,  the  Partition  Acts  apply  to  the  Piuatine 
Court  of  Durham. 

3.  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  Power  to 
passed,  a  decree  for  partition  might  have  been  made  (ft),  then  if  ^^  ^  order 
it  appears  to  the  court  that,  by  reason  of  the  nature  of  the  ^  di^oD? 
property  to  which  the  suit  relates,  or  of  the  number  of   the 
parties  interested  or  presumptively  interested  therein,  or  of  the 
absence  or  disability  of  some  of  those  parties,  or  of  any  other 
circumstance,  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  would  be  more  beneficial  for  the   parties  interested 
than  a  division  of  the  property  between  or  amons^  them,  the 
court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  parties 
interested,  and  notwithstanding  the  dissent  or  disability  of  any 
others  of  them,  direct  a  sale  of  the  property  accordingly,  and 
may  give  all  necessary  or  proper  consequential  directions  \c), 

2  This  and  the  two  following  sections  only  enable  the  court  to  decree  Oases  where 
B  in  a  suit  for  partitiony  where,  if  this  act  had  not  been  passed,  a  decree  for 
decree  for  partition  might  have  been  made.    A  decree  for  partition  may  portilion 
be  made,  where  the  parties  interested  are  either  coparceners,  or  joint  ^^  he 
tenants  or  tenants  in  common  in  possession,  whether  in  tail  {Brook  v.  °^^®* 
Hertford,  2  P.  Wms.  518) ;  for  life  (Gasktll  v.   GasMl,  6  Sim.  643) ;  for 
life  determinable  on  marriage  {Hobaon  v.  Sherwood,  4  Beav.  184) ;  or  for 
years  ^ffeaton  v.  DeardeUy  16  Beav.  147) ;  but  not  on  the  application  of  a 
keyersioner  {Evanay.Bagahaw,  6  Ch.  340).  Such  a  decree  may  be  made  of 

8b2 
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ai  4  Stl^et  proper^  wHioh  is,  ireehold;  or  copyhold  (4  ft  5  Yict  c  35,8. 85);  or  leaad- 
«.  40,  ■.  1.     hold  {Foster  t.  Foster,  1  Oh.  D.  588) ;  or  consists  of,  manors  (Eanbwry  y. 

Hussey,  14  Beav.  153} ;  advowsons  [Johnatone  t.  Bakery  61).  M.  ft  G.  489); 

tithes  (Bassett  y.  Knotty ,  1  Yes.  Sen.  494) ;  or  rent  charges  {Rivia  y.  TTotem, 
5  M.  ft  W.  255).     See,  further,  notes  to  Agar  y.  Fairfax  (2  L.  0.  Bq.l 
Ftopert J  held  Where,  howeyer,  the  whole  property  is  yested  in  trustees  on  trust  for  aaie 
on  trost.  it  is  personalty,  and  the  court  nas  no  jurisdiction  to  decree  partition  or 

sale  {BiggB  y.  Feaoock,  22  C^.  Diy.  284) ;  nor  where  there  is  a  trust  for  sale 
after  certain  eyents  {Swaine  y.  Denly,  14  Gh.  D.  326 ;  see  Cas»  y.  Wood, 
30  L.  T.  670).  But  the  existence  of  a  power  of  sale  in  trustees  is  no  bar 
to  a  partition  decree  {Boyd  y.  AlUny  24  Gh.  D.  622);  unless  the  trustees 
are  about  to  exercise  the  power  {Re  Norris,  1883,  W.  N.  65).  In  some 
cases,  at  all  eyents  where  tnere  are  actiye  trusts  to  be  performed  by  the 
trustees,  pcotition  will  not  be  decreed  {Taylor  y.  Orange,  15  Ch.  Diy.  165J. 
Property  in  Where  one  tenant  in  common  has  mortgaged  his  share  to  another  tenant, 
mongage.  he  has  no  right  to  partition  or  sale,  except  on  the  terms  of  paying  off  the 
mortgaj^  {^bbs  y.  Haydon,  47  L.  T.  184) ;  but  a  tenant  in  common  can 
maintam  an  action  for  partition  or  sale  against  his  co-tenant,  when  the 
co-tenant  is  mortgagee  of  the  whole  property  (Waite  y.  Bingley,  21  Ch. 
D.  674).  A  property  which  is  in  mort^ige  may  oe  made  the  subject  of  a 
partition  action  without  interfering  with  the  mortgage  {lb.)  Under  this 
act  the  court  may  direct  the  sale  of  the  fee  simple  of  an  estate  subject  to 
an  executory  deyise  oyer  {Orovee  y.  Carberi,  55  L.  T.  W.  N.  165).  The 
court  cannot,  under  this  act,  direct  a  sale  in  a  suit,  where  a  decree  for 

f partition,  though  not  acted  on,  was  made  before  the  passing  of  the  act 
Pryor  y.  Pryor,  10  Ch.  469). 
Power  of  (c)  Sects.  3,  4,  and  5  of  the  act  are,  in  form  at  least,  independent  enact- 

conrt  under  ments,  though  all  to  be  construed  toother.  The  4th  and  5th  sections  are 
thia  seotion  not  mere  proyisoes  on  the  3rd  section  {Pitt  y.  Jones,  5  App.  Cas.  659). 
discretionary.  Sect.  3  confers  on  the  court  an  absolute  power  of  sale  on  the  request  of 
anyone  interested,  proyided  the  court  is  satisfied  that  a  sale  would  be 
more  beneficial  for  the  parties  interested  than  a  diyision  {Drinkwater  y. 
Ratdiffe,  20  Eq.  530 ;  Pitt  y.  Jones,  5  App.  Cas.  661).  This  power  is  dis- 
cretionary {Pemberton  y.  Barnes,  6  Ch.  693 ;  Huddersfield  y.  Jaconib,  1874, 
W.  N.  80) ;  and  with  this  discretion  the  Court  of  Appeal  will  not  ordi- 
narily interfere  {Dyer  y.  Paynter,  33  W.  E.  8061. 

The  ontu  lies  on  those  who  wish  a  sale  to  snow  that  it  would  be  more 
beneficial  {Hudderafield  y.  Jacomb,  1874,  W.  N.  80).  And  when  a  divi- 
sion can  reasonably  be  made,  a  sale  should  not  be  directed  under  this 
section  unless  there  are  other  circumstances  giying  jurisdiction  {Dyer  y. 
Paynter,  sup,)  So  a  sale  has  been  refused  where  the  court  considered 
that  the  proper  order  was  forpartition  {Dicks  y.  Batten,  1870,  W.  N. 
173;  Allen  y.  Allen,  55  L.  T.  W.  N.  220;  Huddersfield  y.  Jacomb,  1874, 
W.  N.  80).  As  to  tiie  meaning  of  **  beneficial,"  see  Drinktoater  y.  Rat- 
diffe (20  Eq.  53S) ;  Fleming  y.  Orouch  (1884,  W.  N.  111).  The  court  may 
order  partition  oi  part  and  sale  of  the  rest  {Roebuck  y.  Chadebet,  8  Eq.  127). 
As  to  the  nature  of  the  orders  that  will  be  made,  see  note  to  sect.  9,  post, 
p.  744. 
Bequests  A  sale  may  be  decreed  at  the  request  of  a  mortgagee  of  part  of  the 

under  this  property  {Davenport  y.  King,  49  L.  T.  92;  Re  Hawksuforth,  1  L.  E.  Ir. 
««**">»•  179).    As  to  requests  by  persons  under  disability,  see  now  39  ft  40  Vict, 

c.  47,  s.  6,  post,  p.  748.  For  the  law  before  that  act,  see  Eiags  y.  Duke 
{13  Eq.  280)  (married  women);  Grove  y.  0(myn  (18  E<i.  387)  (in&nts); 
Halfhide  y.  Robinson  (9  Ch.  373)  (persons  of  unsound  mind). 

Sale  on  appli-  4.  In  a  8uit  for  partition,  where,  if  this  act  had  not  been 
^^L  pro-  passed,  a  decree  for  partition  might  have  been  made,  then  if  the 
portion  of  party  or  parties  interested,  incfividually  or  coUectiyely,  to  the 
P^'^ies  extent  of  one  moiety  or  upwards  in  the  property  to  which  the 

interested.       ^^  relates,  request  the  court  to  direct  a  sale  of  the  property 
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and  a  digtribution  of  the  prooeeds,  instead  of  a  division  of  the  *l  *  32  Vict* 
property  between  or  among  the  parties  interested,  the  court    ^'  ^'  *'  ^' 
shall,  unless  it  sees  good  reason  to  the  oontraij,  direct  a  sale  of 
the  pro^rty  accordingly,  and  give  all  necessary  or  proper  con- 
sequential directions  {d). 

{d)  This  section  is  an  imperative  enactment  to  the  effect  that,  if  parties  Effect  of  this 
interested  to  the  extent  of  one  moiety  or  upwards  request  a  sale,  the  court  seotion. 
shall  order  a  sale,  unless  it  sees  good  reason  to  the  contrary  {Pitt  v.  JoneSy 

5  App.  661 ;  Drinkwater  v.  Ratdiffey  20  Eq.  630).  A  mortgagee  is  a  party 
interested,  and  must  be  reckoned  in  the  proportion  of  interests  under  this 
section  {Davenport  v.  King,  49  L.  T.  92) ;  so  is  a  tenant  for  life  with  an 
absolute  power  of  appointment  subject  to  a  contingent  life  interest  {Parker 
V.  Trigg,  1874,  W.  N.  27). 

The  onus  is  thrown  on  the  person  who  says  that  the  court  ought  not  to  Good  reaaon 
order  a  sale  to  show  some  good  reason  why  it  should  not  do  so :  otherwise  ^  the  con- 
the  court  is  bound  to  order  it  (Pemberton  v.  Barnes,  6  Ch.  693 ;  Fleming  v.  trary. 
Crouch,  1884,  W.  N.  111).    The  fact  that  the  owner  of  one  moiety  of 
an  estate  is  yearl^r  tenant  of  the  whole  property,  and  occupies  it  for 
the  purposes  of  ms  business,  and  also  resides  thereon,  is  no  *'good 
reason"  why  a  sale  should  not  be  ordered  {Wilkinson  v.  Jobems,   16 
Eq.  14 ;  Houghton  v.  Gibson,    36  L.  T.  93 ;  46  L.  J.  Ch.  366) ;   nor  is 
the  fact  that  a  sale  will  reduce  the  income  of  an  infant  {Bowe  v.  Gray, 

6  Ch.  D.  263) ;  nor  the  fact  that  the  land  has  fallen  in  value,  and  the 
proceeds  will  only  produce  an  income  equal  to  half  the  rent  {Be  Whit- 
well,  19  L.  B.  Ir.  45).  See  as  to  what  will  not  be  **  good  reason  "  in  the 
case  of  a  mansion-house  and  estate  {Pemberton  v.  Barnes,  6  Ch.  686 ;  Porter 
V.  Lopes,  7  Ch.  D.  358;  Lys  v.  Lys,  7  Eq.  126).  But  where  partition  was 
as  easy  as  sale,  and  would  cause  no  loss  to  the  plaintiff,  wlule  a  sale 
would  cause  ereat  loss  to  the  defendant,  and  the  action  was  vindictive, 
there  was  hela  to  be  **good  reason"  {Saxton  v.  Bartley,  48  L.  J.  Ch. 
619 ;  1879,  W.  N.  94 ;  see  Be  Langdale,  I.  E.  5  Eq.  572). 

6.  In  a  suit  for  partition,  where,  if  this  act  had  not  been  Aa  to  pur- 
passed,  a  decree  for  partition  might  have  been  made,  then  if  any  ^^^y  *^^*" 
party  interested  in  the  property  to  which  the  suit  relates  requests  desiring  sale, 
the  court  to  direct  a  sale  of  the  property  and  a  distribution  of 
the  proceeds  instead  of  a  division  of  the  property  between  or 
among  the  parties  interested,  the  court  may,  if  it  thinks  fit, 
unless  the  other  parties  interested  in  the  property,  or  some 
of  them,  undertake  to  purchase  the  share  of  the  party  request- 
ing a  sale,  direct  a  sale  of  the  property,  and  give  all  necessary 
or  proper  consequential  directions,  and  in  case  of  such  under- 
taking b^g  given,  the  court  may  order  a  valuation  of  the  share 
of  the  party  requesting  a  sale  in  such  manner  as  the  court 
thinks  fit,  and  may  give  all  necessary  or  proper  consequential 
directions  (e). 

(e)  This  section  is  an  independent  enactment,  not  to  be  construed  merely 
as  a  proviso  on  sect.  3  {Pitt  v.  Jones,  5  App.  Cas.  659) ;  under  it  the  court 
has  a  discretion  to  refuse  a  sale  reauested  by  any  party,  even  should  no 
other  party  interested  undertake  to  buy  him  out  {BicJiardson  v.  Feary,  39 
Ch.  D.  45).  If  such  an  undertaking  be  offered,  the  court  cannot  under 
this  section  order  a  sale  {Pitt  v.  Jones,  5  App.  Cas.  659) ;  but  a  party 
requesting  a  sale  cannot  be  compelled  to  sell  his  interest  at  a  valuation 
(lb.,  WiUiams  v.  Games,  10  Oh.  204),  and  may  still  press  for  a  sale  under 
sect.  3  {PiU  V.  J<yneB,  6  App.  Oas.  669 ;  Drinkwater  v.  Bakliffe,  20  Eq.  531). 
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SlftttViot.   Undeitaldngs  to  purcbafie  inay  be  given  by  personB  mider  disaH^ 
0. 40,  8.  ft.     40  Vict.  c.  17,  s.  6,  post,  p.  748). 


Antboritj  for 
parties  in- 
tetrested  to 
bid. 


0.  60. 


Application 
of  prooeeda 
of  sale. 

19  &  20  Vict, 
o.  120. 


6.  On  any  sale  under  this  act  the  eourt  may,  if  it  thinks  fit, 
allow  any  of  the  parties  interested  in  the  property  to  bid  at  the 
sale,  on  such  terms  as  to  non-payment  of  deposit,  or  as  to  setting 
ofi  or  accounting  for  the  purohase-money  or  any  part  therera 
instead  of  paying  the  same,  or  as  to  any  other  matters,  as  to  the 
oourt  seem  reasonable  (/). 

(f)  Tbe  party  baving  tbe  conduct  of  tbe  sale  will  not  as  a  rule  be  allowed 
to  bid.  La  one  special  case  be  was  allowed  {Pennington  ▼.  DaUnac^  18  W. 
B.  684),  but  this  was  not  followed  in  a  similar  case  ( VtrrdU  y.  CaihaiHy 
27  W.  R.  645 ;  1879.  W.  N.  100 ;  see  Wilkxnwn  v.  JohemB,  16  Eq.  14 ; 
Oilhert  v.  Smith,  11  Ob,  Div.  82). 

Ai)^tion  7.  Sect.  30  of  the  Trustee  Act,  1860  (g),  shall  extend  and 
Act"***  apply  to  cases  where,  in  suits  for  partition,  the  court  directs  a 
13  ft  14  Viot   ^^  instead  of  a  division  of  the  property. 

{g)  Ante,  p.  515,  wbere  see  note.  Sect.  1  of  tbe  Trustee  Act,  1852, 
ante,  p.  532,  also  applies  to  sales  dkected  under  this  act  {Beckett  t.  SuJtUm, 
19  Cb.  D.  646). 

8.  Sects.  23  to  26  (both  inclusive)  of  the  act  of  the  session  of 
the  19th  and  20th  years  of  her  Majesty's  reign  (c.  120),  "to 
facilitate  Leases  and  Sales  of  Settled  Estates,"  shall  extend 
and  apply  to  money  to  be  received  on  any  sale  effected  under 
the  autnority  of  this  act  (A). 

(A)  Sections  84  to  36  of  tbe  S.  E.  Act,  1877  (wbicb  correspond  to  sections 
23  to  25  of  tbe  S.  £.  Act,  1856),  are  given  at  lengtb  ante,  pp.  655  et  sea. 

Tbis  section  applies  to  all  sales  under  tbis  act,  wbeuier  of  settled 
estates  or  otberwise  {Re  Barker,  17  Cb.  Div.  244). 

An  order  for  sale  properly  made  in  an  administration  action  effects 
conversion  as  from  its  date  and  before  sale  {Hyett  y.  Mekin,  25  Cb.  D.  7351. 
In  tbe  case  of  sales  under  tbis  act  tbere  is  a  smiilar  conversion  as  reguras 
tbe  sbare  of  a  person  sui  juris  {Arnold  v.  Dixon,  19  Eq.  113;  23  W.  B. 
314 ;  i2e  Pickard,  Turner  v.  Nicholson,  53  L.  T.  293).  But  as  regards  tbe 
sbares  of  persons  under  disability  and  wbo  bave  not  properly  requested 
or  consented  to  a  sale,  tbere  is  (in  tbe  case  of  sales  under  tbis  act)  an 
equity  for  reconversion  in  tbe  sections  of  19  &  20  Vict.  c.  120  (See  now 
S.  E.  Act,  1877,  BS.  34,  35,  and  36,  ante,  pp.  655  et  seq,),  wbicb  are  im- 
ported into  31  &  32  Yict.  c.  40 :  so  bold  in  tbe  case  of  an  infant  {Foster  v. 
Foster,  1  Cb.  D.  588;  Howard  v.  Jalland,  1891,  W.  N.  210;  compare 
tbe  similar  case  under  sect.  69  of  tbe  Lands  Clauses  Act,  1845,  Keltand 
V.  Fulford,  6  Cb.  D.  491) ;  a  married  woman  {MiUmay  v.  Quicke,  6  Cb. 
D.  553 ;  see  Be  Lloyd,  9  P.  D.  65) ;  a  lunatic  {Be  Barker,  17  Ob.  Div.  241 ; 
Qrimwood  v.  Barteh,  25  W.  E.  843).  Tbere  is,  bowever,  no  sucb  equity 
for  reconversion  wbere  tbe  infant  or  married  woman  bas  properly 
requested  a  sale  under  sect.  6  of  tbe  Partition  Act,  1876,  post,  p.  748 
{Wallace  v.  Greenwood,  16  Cb.  D.  362).  Tbe  committee  of  a  lunatic  will 
only  be  autborized  to  request  a  sale  upon  tbe  terms  tbat  tiie  proceeds 
sball  be  subject  to  tbe  same  uses  as  tbe  land  (^e  Pares,  LiUingston  v. 
Pares,  12  Cb.  Div.  333 ;  see  53  Vict.  c.  5,  s.  123).  Wbere  tbere  is  an 
equity  for  reconversion  in  tbe  case  of  a  married  woman,  sbe  can  signify 
ber  election  to  take  tbe  fund  as  personal  estate  by  a  separate  examination 
(Standering  v.  Hall,  11  Cb.  D.  652).  And  wbere  tbe  fund  was  under  200^. 
ner  separate  examination  bas  been  dispensed  witb,  payment  out  to  beir 
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bdng  made  on  affidayit  of  no  settlement  (Wdllaoe  y.  Greenwood^  16  Ch.  D.   W  *  80  Vict, 
362 ;  but  see  Titpham  v.  Burgoyne,  41  L.  T.  670).  ^  ^>  »•  ^' 

Proceeds  of  land  sold  under  this  act,  which  is  in  court,  and  belongs  to 
a  person  sui  juris,  who  is  absolutely  entitled  thereto  and  does  not  deal 
with  it,  is  personal  estate,  and  in  the  eyent  of  his  death  is  payable  to 
his  personal  representatiyes.  So  held  in  the  case  of  a  person  sui  juris 
who  had  become  entitled  as  heir-at-law  to  an  infant's  share  of  such  pro- 
ceeds {Mordaunt  y.  Benwellj  19  Oh..  D.  302) ;  and  in  the  case  of  a  person 
who  had  become  of  unsoimd  mind  after  the  date  of  an  order  for  payment 
out  to  her  {Be  Pickard,  Turner  y.  Nicholson,  53  L.  T.  293). 

When  Icmd  in  which  persons  under  disability  were  interested  was  sold 
under  this  act,  the  court  refased  to  order  payment  of  the  proceeds  to 
trustees  {Siggs  y.  D&rkis,  13  £q.  280;  see  AsUm  y.  Meredith,  13  Eq.  492). 

9.  Any  person  who,  if  this  act  had  not  been  passed,  might  Parties  to 
have  maintained  a  suit  for  partition,  may  maintain  such  suit  paction 
against  any  one  or  more  of  the  parties  interested,  without  ^^ 
serving  the  other  or  others  (if  any)  of  those  parties ;  and  it  shall 
not  be  competent  to  any  defendant  in  the  suit  to  object  for  want 
of  parties ;  and  at  the  hearing  of  the  oause  the  court  may  direct 
such  inquiries  as  to  the  nature  of  the  property,  and  the  persons 
interested  therein,  and  other  matters,  as  it  thinks  necessary 
or  proper  with  a  view  to  an  order  for  partition  or  sale  being 
made  on  further  consideration;  but  all  persons  who,  if  this 
act  had  not  been  passed,  would  have  been  necessary  parties  to 
the  suit,  shall  be  served  with  notice  of  the  decree  or  order  on 
the  hearing,  and  after  such  notice  shall  be  bound  by  the  pro- 
ceedings as  if  they  had  been  originally  parties  to  the  suit,  and 
shall  be  deemed  parties  to  the  suit,  and  aU  such  persons  may 
have  liberty  to  attend  the  proceedings ;  and  any  such  person 
may,  within  a  time  limited  by  general  orders,  apply  to  the  court 
to  add  to  the  decree  or  order  (t). 

(li)  As  to  who  may  maint3.in  an  action  for  partition,  see  ante,  p.  739. 

In  actions  under  this  act,  trustees  represent  their  beneficiaries  (B.  S.  0.  Parties. 
Ord.  16,  r.  8 ;  Simpson  y.  Denny,  10  Oh.  D.  28  ;  Goodrich  y.  Afarsh,  1878, 
W.  N*  186 :  see  Stace  y.  Oage,  8  Gh.  D.  451).    An  annuitant  is  not  a 
necessary  party  {Poole  y.  Poole,  1885,  W.  N.  15). 

In  plea<ung  it  is  sufficient  if  the  statement  of  claim  asks  a  sale  and  distri-  Pleading, 
bution  of  proceeds.  It  need  not  ask  partition  (39  &  40  Vict.  c.  17,  s.  7,  post, 
p.  748).  It  should  indicate  under  which  section  of  this  act  the  sale  is 
claimed  {Evcms  y.  Evans,  48  L.  T.  567 ;  52  L.  J.  Ch.  304) ;  and  if  a  sale  is 
claimed  under  sect.  3,  on  the  ground  that  it  is  more  beneficial,  this  should 
be  expressly  pleaded  {lb,)  Wbere  the  property  had  been  misdescribed  the 
pleadmg  was  amended,  and  a  judgment  was  given  referring  to  the  order 
post-dated  {Winkley  v.  Winkley,  44  L.  T.  572). 

Before  the  hearing,  a  receiver  may  in  a  proper  case  be  appointed  {Porter  Beodver. 
v.  Lopes,  7  Oh.  D.  368). 

At  the  hearing,  an  mimediate  order  for  sale  has  been  made  on  admis-  Heazing. 
sion  by  the  defendant  of  the  title  as  set  out  in  the  statement  of  claim 
{Bumdl  v.  BumeU,  11  Oh.  D.  213) ;  but  where  infants  are  interested  the 
claim  shoxdd  be  verified  by  affidayit  ( Willis  v.  Willis,  61  L.  T.  610 ;  see 
Crook  v.  Crook,  1890,  W.  W.  26).  Where  all  persons  interested,  and  who 
were  in  existence,  were  parties,  and  the  title  was  proved  by  affidavit  at 
the  hearing,  an  immediate  order  for  sale  was  made  without  preliminary 
inquiry  {Lees  v.  Coulton,  20  Eq.  20).  And  often  this  is  the  shortest  and 
least  ezpensive  course  (Be  Stedman,  CoombsY,  Vincent,  58  L.  T.  709). 
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But,  aemhh,  it  can  only  be  adopted  where  the  property  ia  small,  and  the 
title  simple  ( Wood  v.  Gregory,  43  Ch.  D.  82 ;  Hawkin$  v.  Herbert,  60  L.  T. 
142 ;  37  W.  B.  300).  Iiie  usual  course  is  to  direct  inquiriee,  and  an 
immediate  order  for  sale  may  be  made  conditional  on  the  result  {Poweil  y. 
Powell,  10  Ch.  130) ;  the  woras  "  further  consideration  "  in  this  section  not 
being  used  in  their  technical  sense  (/%. ;  see  Mildtnay  y.  Quick,  20  Eq.  538). 
The  form  of  order  usually  made  when  (under  sect.  4)  persons  interested  in 
a  moiety  or  unwards  rGMquest  a  sale  is  giyen  in  Seton,  1004,  4th  ed.  In 
Seton,  1005, 4ui  ed.,  is  ^yen  a  form  for  use  where  a  sale  is  requested  under 
sect.  3 ;  but  where  it  is  dear  that  some  of  the  persons  interested  are  not 
parties,  there  should  be  omitted  from  this  form  the  prefatory  opinion  of 
the  court  {Be  Hardiman,  Pragnell  y.  Batten,  16  Ch.  D.  360 ;  Waiie  y. 
Binaley,  21  Ch.  D.  674^,  and  also  the  conditional  order  for  sale,  liberty  to 
apply  lor  a  sale  only  being  giyen  {Syke$  y.  Schofidd,  14  Ch.  D.  629).  Pre- 
liminary inquiries  may  be  directed  on  admissions  in  the  pleadings  (B.  8. 
C.  Ord.  32,  r.  6),  without  eyidence  {GilheH  y.  Smith,  2  Ch.  Dit.  686), 
Where  in  such  a  case  the  defendants  were  infants,  no  affidavit  was  re- 
(^uired,  the  court  holding  that  the  inquiries  would  be  a  sufficient  protec- 
tion to  the  infants  {Bipley  y.  Sawyer,  31  Ch.  D.  494) ;  not  following 
Senior  y.  Hereford  (4  Ch.  D.  494) ;  see  Fitzwalter  y.  Waterhouae  (62  L.  J. 
Ch.  83). 

Under  this  section  notice  of  the  decree  must  be  seryed  on  all  necessary 
parties  who  are  not  before  the  court  at  the  hearinfi".  Under  sect  3,  how- 
eyer,  of  39  &  40  Y.  o.  17  {poet),  such  sendee  may  be  dispensed  with. 

No  final  order  for  sale  will  be  made  unless  all  persons  interested  are 
parties  {Dodd  y.  Oronow,  17  W.  E.  511),  or  haye  been  seryed  with  notioe 
of  the  judgment  {Petere  y.  Bacon,  8  Eq.  125 ;  Peal  y.  WatU,  11  Eq.  213 ; 
Hurry  y.  Hurry,  10  Eq.  346 ;  see  Silver  y.  UdaU,  9  Eq.  227),  or  such  ser- 
yice  has  been  dispensed  with  under  sect.  3  of  the  Partition  Act,  1876, 
pott,  p.  746  {Be  Hardiman,  Pragnell  y.  Batten,  16  Ch.  D.  360),  or  unless 
the  absent  parties  can  be  presumed  to  be  dead,  as  where  they  haye  not 
been  heard  of  for  a  long  time  {Jackson  y.  Lomas,  23  W.  B.  744 ;  BaW' 
linaon  y.  Miller,  1  Ch.  D.  52).  A  sale  before  the  certificate  in  answer  to 
inquiries  has  been  approyed  is  inyiJid,  and  the  purchaser  is  entitled  to 
be  dischargedjfPotvm  y.  Powell,  10  Ch.  130 ;  see  Bawlinaon  v.  Miller,  1 
Ch.  D.  54).  Where  the  action  has  been  be^^un  in  a  district  registry,  the 
inquiries  may  be  held  there,  but  the  application  for  a  sale  must  be  made 
in  the  High  Court  {Syket  y.  Schofield,  14  Ch.  D.  629). 

B.  S.  C.  Ord.  51,  r.  la,  proyides  that  in  all  cases  where  a  sale  or  par- 
tition is  ordered,  the  court  or  a  judge  shall,  in  addition  to  existing  powers, 
haye  power  for  good  reason  to  authorize  the  same  to  be  carried  out,  either 
by  laying  proposals  before  the  jud^  or  by  proceedings  altogether  out  of 
court,  the  proceeds  being  dealt  with  as  the  judge  may  order ;  but  no 
proceedings  altogether  out  of  court  are  to  be  authorized  unless  the  judge 
IS  satisfiea  that  all  persons  interested  are  before  the  court  or  are  bound. 
As  to  when  a  sale  is  **  altogether  out  of  court,"  see  Cumberland  Banking 
Co,  y.  Maryport  Co.  (1892,  1  Ch.  92). 

Under  this  rule  an  order  for  sale  out  of  court  may  be  made,  eyen  where 
an  infant  is  interested  {Willie  y.  Willis,  61  L.  T.  610);  or  a  person  of 
unsound  mind  {Crook  y.  Crook,  1890,  W.  N.  26).  Before  the  maJdng  of 
the  rule  this  was  otherwise  {Sirugnell  y.  StrugneU,  27  Ch.  D.  258).  A  form 
of  order  for  sale  out  of  court  is  giyen  in  Seton,  p.  1009,  4th  ed. ;  and  see 
Willis  y.  Willis,  61  L.  T.  610.  The  reserye  pnce  and  the  auctioneer's 
remuneration  should  be  fixed  by  the  chief  clerk,  and  the  money  should 
be  paid  into  court  {PiU  y.  WhiU,  57  L.  T.  650 ;  Willis  y.  Willis,  sup, ;  Be 
Stedman,  Coombe  v.  Vincent,  58  L.  T.  709). 

For  effectuating  a  sale  under  this  act,  the  estate  tail  of  a  lunatic  may  be 
barred  upon  terms  {Be  Pares,  LillingstonY,  Pares,  1 2  Ch.  Diy.  333).  The  court 
declined  to  sanction  a  sale  reserving  minerals  {Law  y.  Stoney,  1876,  W.  N. 
141).  Various  forms  of  orders  under  the  act  are  giyen  in  Seton,  p.  1004 
et  seq»,  4th  ed.    For  -order  where  there  haye  been  permanent  improye- 
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ments,    see  Parker  y.  Trigg  (1874,  W.N.  27);  and  where  there  are   81  *» Viet 
aniitiitants  interested,  see  PooU  y.  PooU  (1885,  W.  N.  15).  o.  40,  s.  9. 


10.  In  a  suit  for  partition  the  oourt  may  make  such  order  Costs  in  par- 
as it  thinks  just,  respecting  costs  up  to  the  time  of  the  hear-  tition  suts. 

(/)  The  rule  as  to  costs  in  a  ]>artition  suit  before  this  act  was  that  no 
costs  ^were  giyen  until  the  hearing ;  and  that  the  costs  of  the  partition 
should  be  borne  by  the  parties  in  proportion  to  the  yalue  of  their  respective 
interests ;  but  not  the  costs  of  any  subsequent  proceedings  (1  Dan.  Ch. 
Pr.  1032,  5th  ed. ;  Richardson  y.  Feary,  39  Ch.  D.  50). 

In  cases  under  this  act  the  general  rule  is  that  the  entire  costs  are 
borne  by  the  estate,  that  is,  by  each  share  in  proportion  to  its  yalue,  the 
ahaTes  being  ascertained  at  the  date  of  the  chief  clerk's  certificate  {Bdcher 
V.  WilliamB,  45  Ch.  D.  510;  see  Cannon  y.  Johnson,  11  Eq.  90;  Bally. 
Kevn^^  Wdch,  14  Ch.  D.  512).  Where  partition  only  was  asked  for,  this 
role  has  been  followed  {Bowes  y.  Marquis  of  Bute,  27  W.  B.  750) ;  but  under 
special  circumstances  the  old  rule  may  be  adopted  {Richardson  y.  Feary, 
39  Ch.  D.  50),  or  the  court  may  exercise  its  discretion  {Porter  y.  Lopes,  7 
Ch.  D.  367  ;  Re  Hawkesworthy  1  L.  E.  Ir.  179 ;  Jennings  y.  Foster,  1884, 
W.  N.  200 ;  see  Osbom  y.  Oahom,  6  Eq.  338 ;  Miller  y.  MarrioU,  7  Eq.  1 ; 
Leach  y.  Westall,  17  W.  B.  313 ;  Simpson  y.  Ritchie,  16  Eq.  103).  As  to 
costs  of  adyerse  litigation  in  respect  of  one  share,  see  Jennings  y.  Foster 
(1884,  W.  N.  200) ;  Mildmay  y.  Quicke  (46  L.  J.  Ch.  667) ;  Belcher  y.  Wil- 
liama  (45  Ch.  D.  510) ;  and  as  to  costs  of  incumbrancers  on  one  share, 
see  Wilkinson  y.  Johems  (16  Eq.  14) ;  Belcher  y.  Williams  {sup,)  As  to  costs 
of  trustees,  see  Hervey  y.  Olliver  (57  L.  T.  239).  The  costs  must  be  taxed 
as  between  party  and  party,  unless  by  consent  of  all  parties  {Ball  y. 
Kemp-Welch,  14  Ch.  D.  512).  The  costs  of  perusing  the  conyeyance  by 
the  aoHcitors  of  the  parties  not  conducting  the  sale  are  costs  in  the  action, 
under  the  Solicitors'  Bemuneration  Act,  1881  (General  Order,  1882, 
r.  2  (c) ;  Humphreys  y.  Jon^s,  31  Ch.  Diy.  30).  As  to  the  lien  of  a  solicitor 
on  the  shares  for  his  costs,  see  Lloyd  y.  Jones  (40  L.  T.  514) ;  and  as  to 
his  costs  of  appearingwhere  he  had  obtained  a  charging  order,  see  Mild^ 
may  y.  Quicke  (6  Ch.  jD.  556). 

[Sect.  11  of  31  &  32  Yict.  c.  40,  read  in  connection  with  sect.  11  of  21  & 
22  Yict.  c.  27,  gaye  power  to  make  general  orders  for  carrying  this  act 
into  cfSect.  But  these  proyisions  haye  been  repealed  by  44  £  45  Yict. 
o.  59,  s.  3,  as  to  England ;  where  the  power  to  make  rules  of  court  is  now 
giyen  by  sect.  17  of  the  Jud.  Act,  1875.  As  to  Ireland  and  the  County 
Palatine  of  Lancaster,  power  to  make  general  orders  was  giyen  by  sect.  11 
of  31  &  32  Yict.  c.  40,  and  sects.  9  and  10  of  21  ft  22  Yict.  o.  27.} 

12.  In  England  the  county  courts  shall  have  and  exercise  the  Jurisdiotion 
like  power  and  authority  as  the  Court  of  Chanceiy  in  suits  for  ^^^^ 
partition  (including  the  power  and  authoritjjr  conferred  by  this  ^^tion. 
act)  in  any  case  where  the  property  to  which  the  suit  relates  28  ft  29  Yict. 
does  not  exceed  in  value  the  sum  of  five  hundred  pounds,  and  o.  99. 
the  same  shall  be  had  and  exercised  in  like  manner  and  subject 
to  the  like  provisions  as  the  power  and  authority  conferred  by 
section  one  of  "  The  County  Courts  Act,  1865  "  (A). 

{k)  See  now  sect.  67  of  51  &  52  Yict.  o.  43.  Where  in  a  case  commenc- 
ing m  a  County  Court  the  proceeds  of  sale  exceeded  500Z.,  the  matter  was 
transfeirred  to  the  Hi^  Court  {Rawlinton  y.  Miller,  1  Ch.  D.  62). 
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39  &  40  VicroRLfi,  cap.  17. 

An  Act  to  amend  the  Partition  Acty  1868. 

[27th  June,  1876.] 


M4  40YI«t 
e.  17, 1. 1. 

Short  title. 

i^yptiofttum 
of  act. 


Power  to 
dispeniie  with 
service  of 
notice  of 
decree  or 
order  in 
special 


Bb  it  enacted  as  follows : 

1.  This  act  may  be  cited  as  the  Partition  Act,  1876,  and 
shall  be  read  as  one  with  the  Partition  Act,  1868. 

8.  This  act  shall  apply  to  actions  pending  at  the  time  of  the 
passing  of  this  act  as  well  as  to  actions  oommenoed  after  Ihe 
passing  thereof,  and  the  term  '^  action  "  includes  a  suit,  and  the 
term  "judgment "  includes  decree  or  order. 

3.   where  in  an  action  for  partition  it  appears  to  the  oourt 
that  notice  of  the  judgment  on  the  hearing  of  the  cause  cannot 
be  served  on  all  the  persons  on  whom  mat  notice  is  by  the 
Partition  Act,  1868,  required  to  be  served,  or  cannot  be  so  served 
without  expense  disproportionate  to  the  value  of  the  property  to 
which  the  action  relates,  the  court  may,  if  it  thinks  fit,  on  the 
request  of  any  of  the  parties  interested  in  the  property,  and 
notwithstanding  the  dissent  or  disability  of  any  others  of  them, 
by  order,  dispense  with  that  service  on  any  person  or  class  of 
persons  specified  in  the  order,  and,  instead  thereof,  may  direct 
advertisements  to  be  published  at  such  times  and  in  such  manner 
as  the  court  shall  think  fit,  calling  upon  all  persons  claiming  to 
be  interested  in  such  property  who  nave  not  been  so  served  to 
come  in  and  establish  their  respective  claims  in  respect  thereof 
before  the  judge  in  chambers  within  a  time  to  be  thereby 
Umited.     After  the  expiration  of  the  time  so  limited  all  persons 
who  shall  not  have  so  come  in  and  established  such  claims, 
whether  they  are  within  or  without  the  jurisdiction  of  the  court 
(including  persons  under  any  disability)  shall  be  bound  by  the 
proceedings  in  the  action  as  if  on  the  day  of  the  date  of  the 
order  dispensing  with  service  they  had  been  served  with  notice 
of  the  iudgment,  service  whereof  is  dispensed  with  ;  and^  there- 
upon the  powers  of  the  oourt  under  the  Trustee  Act,  1850,  shall 
extend  to  their  interests  in  the  property  to  which  the  action 
relates  as  if  they  had  been  parties  to  the  action  ;  and  the  oourt 
may  thereupon,  if  it  shall  think  fit,  direct  a  sale  of  the  property 
and  give  all  necessary  or  proper  consequential  directions  (a). 

(a)  There  must  be  either  service  or  advertisement  of  the  judgment;  the 
court  cannot  dispense  with  both  {Hacking  v.  Whalley^  51  L.  J.  Ch.  944 ; 
1882,  W.  N.  135;  Phillips  v.  Andrews,  56  L.  T.  108;  see,  however, 
Barton  v.  Barton,  1877,  W.  N.  23).  For  form  of  order  dispensing  with 
service,  see  Be  Bardiman,  Pragndl  v.  Batten  (16  Gh.  D.  360). 

whCTCMiernce       *'  Where  an  order  is  made  under  this  act  dispensing  with 
18  dispensed     service  of  notice  on  any  person  or  olass  of  persons,  and  property 

witib. 
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18  sold  hj  Older  of  the  oourt,  the  following  pTOvisionfl  shall  have  39  ft  40  ^et. 
effect :  •»  l^*  ■-  ^ 

(1.)  The  prooeeds  of  sale  shall  be  paid  into  court  to  abide  the 
further  order  of  the  court : 

(2.)  The  court  shall,  by  order,  fix  a  time,  at  the  expiration  of 
which  the  prooeeds  will  be  distributed,  and  may  from 
time  to  time,  by  further  order,  extend  that  time : 

(3.)  The  court  shall  direct  such  notices  to  be  given  by  adver« 
tisements  or  otherwise  as  it  thinks  best  adapted  for 
notifying  to  any  persons  on  whom  service  is  dispensed 
with,  who  may  not  have  previously  come  in  and  estab- 
lished their  claims,  the  fact  of  the  sale,  the  time  of  the 
intended  distribution,  and  the  time  within  which  a 
claim  to  participate  in  the  proceeds  must  be  made  {b)  : 

(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the 
interests  of  all  the  persons  interested  have  been  ascer- 
tained, the  court  shall  distribute  the  proceeds  in  accord- 
ance with  the  rights  of  those  persons  : 

(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended  the 
interests  of  all  the  persons  interested  have  not  been 
ascertained,  and  it  appears  to  the  court  that  they  cannot 
be  ascertained,  or  cannot  be  ascertcdned  witnout  ex- 
pense disproportionate  to  the  value  of  the  property  or 
of  the  unascertained  interests,  the  court  shall  distri- 
bute the  proceeds  in  such  manner  as  appears  to  the 
court  to  be  most  in  accordance  with  the  rights  of 
the  persons  whose  claims  to  participate  in  the  pro- 
ceeds have  been  established,  whether  all  those  persons 
are  or  are  not  before  the  court,  and  with  such  reserva- 
tions (if  any)  as  to  the  court  may  seem  fit  in  favour 
of  any  other  persons  (whether  ascertained  or  not)  who 
may  appear  from  the  evidence  before  the  court  to  have 
any  prim&  facie  rights  which  ought  to  be  so  provided 
for,  although  such  rights  may  not  have  been  fully 
established,  but  to  the  exclusion  of  all  other  persons, 
and  thereupon  all  such  other  persons  shall  by  virtue  of 
this  act  be  excluded  from  participation  in  those  pro- 
ceeds on  the  distribution  thereof,  but  notwithstanding 
the  distribution  any  excluded  person  may  recover  from 
any  participating  person  any  portion  received  by  him 
of  the  share  of  the  excluded  person. 

(b)  Where  the  order  dispensiiig  with  service  of  notice  of  the  jud^ent 
did  not  provide  for  issuing  advemsements,  the  court,  on  an  application  to 
distribute,  directed  advertisments  to  issue,  and  postponed  the  distribution 
for  six  months  {FhiUips  v.  Andrews ^  56  L.  T.  108}. 

6.  Where  in  an  action  for  partition  two  or  more  sales  are  Provinonfor 
made,  if  any  person  who  has  by  virtue  of  this  act  been  excluded  <»».o*  ^' 
from   participation    in    the    proceeds   of    any   of  those    sales  insame 
establishes  his  claim  to  participate  in  the  proceeds  of  a  subse-  aotion. 
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^^T^^A^  quent  sale,  the  Bhares  of  the  other  personfl  interested  in  the 

^'     '  *•        proceeds  of  the  subse<juent  sale  shaU  abate  to  the  extent  (if  any) 

to  which  they  were  increased  by  the  non-participation  of  the 

excluded  person  in  the  proceeds  of  the  preyions  sale,  and  shall  to 

that  extent  be  applied  in  or  towards  payment  to  that  person  of 

the  share  to  which  he  wonld  have  been  entitled  in  the  prooeeds 

of  the  preyions  sale  if  his  olaim  thereto  had  been  established  in 

due  time. 

^^^"td  ^  6.  In  an  action  for  partition  a  request  for  sale  may  be  made 

woman,  ^^  ^^  undertaldng  to  purchase  given  on  the  part  of  a  married 

infant,  or        woman,  infant,  person  of  unsound  mind,  or  person  under  any 

^jon  nnder    other  disability,  by  the  next  friend,  guardian,  committee  in 

^'       lunacy  (if  so  authorized  by  order  in  lunacy),  or  other  person 

authorized  to  act  on  behalf  of  the  person  under  such  disability, 

but  the  court  shall  not  be  bound  to  comply  with  any  such  request 

or  undertaking  on  the  part  of  an  infant  unless  it  appear  that  the 

sale  or  purchase  will  be  for  his  benefit  {c). 

(c)  The  authority  to  act  on  behalf  of  the  person  under  disability  must 
be  to  act  in  the  action  (Rimxngton  y.  ffarttey^  14  Ch.  D.  632) ;  and  the 
authori^  must  be  given  in  some  special  manner  ( Wallace  v.  Greenwood, 
16  Ch.  D.  366). 

In  the  case  of  a  married  woman,  or  an  infant,  a  request  bv  ooimsel  is 
not  sufficient  [Wallace  y.  Oreentuood^  16  Ch.  D.  362 ;  Howard y.  Jalland, 
1891,  W.  N.  210;  contra,  Cro^T.Whitworth,  10  Ch.  D.  289).  A  written 
rec^uest,  si^ed  by  the  married  woman,  authorizing  and  requesting  her 
solicitor  to  instruct  counsel  to  ask  for  sale  has  been  held  sufficient  {Gran^ 
y.  White,  18  Ch.  D.  612).  The  request  of  an  infant  may  be  made  by  his 
next  friend  or  guardian  ad  litem,  but  the  sale  must  be  shown  to  be  for  his 
benefit  {Rimington  v.  Hartley,!^  Ch.  D.  630 ;  Milea  v.  Jarvis,  50  L,  T. 
48 ;  conira,  FlaU  v.  FlaU,  28  W.  B.  533).  An  action  may  be  brought,  or 
a  request  made  by  the  next  friend  of  a  person  of  unsound  mind,  not  so 
found,  but  it  must  be  shown  that  the  sale  is  for  his  benefit  {Porter  v. 
Porter,  37  Ch.  D.  420 ;  Watt  v.  Leach,  26  W.  B.  475). 

Aotion  for  7.  For  the  purposes  of  the  Partition  Act,  1868,  and  of  this 

ud^de  a^  act,  an  action  for  partition  shall  include  an  action  for  sale  and 

for  sale  and  distribution  of  the  proceeds,  and  in  an  action  for  partition  it 

distribationol  shall  be  sufiScient  to  daim  a  sale  and  distribution  of  the  proceeds, 

the  piooeeds.  j^j^^  j^  fihalL  not  be  necessary  to  claim  a  partition. 
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ABANDONMENT, 

fiflhecy,  of  seyeral,  effect  of,  37. 
light,  of  riffht  to,  95. 
water,  of  right  to,  76. 
▼ay,  of  private,  66, 
of  public,  68. 

ABATEMENT, 

in  case  of  distarbaiice  of  oommon,  48,  44. 

light,  95. 

water,  76. 

way,  66. 
pnhlio  nuisance,  individual  cannot  abate,  83. 

ABSENCE, 

beyond  the  seas,  of  creditor,  does  not  prevent  time  running,  228.  tee 

204,  216.  * 

of  defendant,  prevents  time  running,  204,216, 217, 228. 
of  person  olainiiTig  land  or  rent,  does  not  prevent  time 

ronning,  196,  see  141. 
what  is  beyond  the  seas,  228,  »m  146,  207. 
decree  may  be  made  in  absence  of  trustee,  528,  629. 

ABSTRACT  OF  TTTLB, 

advowsons,  to,  shonld  extend  to  a  oentory,  167. 
Oonv.  Act,  1881,  sec.  8,  roles  in,  as  to,  674,  676. 

effect  of  section,  676. 
forty  years'  title  may  be  required,  666,  tee  144. 
lots,  on  sale  in,  676. 

ACCOUNT, 

action  of,  limitation  of,  208. 

mesne  rents,  of,  from  what  period  directed  in  equity,  190. 

in  the  case  of  charities,  191. 
pending,  acknowledgment  of,  220. 

ACCOUNTANTS, 

to  the  crown,  466,  467. 
SeeCBOWX. 

ACCOUNTS, 

how  time  runs  in  case  of  open,  210. 

merchants'  accounts  on  same  footing  as  others,  210,  227. 

partnership  accounts,  210. 
payment  by  semement  of,  225. 
of  mortgagee,  whether  acknowledgment,  161,  tee  218. 

ACKNOWLEDGMENT, 

by  testator  of  his  signatore  to  wiU,  407,  408 
of  debt  under  seal,  implies  covenant  to  pay,  886. 

of  deeds  not  necessary  before  inrolment  under  Fines  and  Becoveries  Act, 
290,  291. 


\ 


750  Index. 

AGKNOWLEDGICENT  OF  BBEDB  BT  MARKnO)  WOMEK, 

oertiiloates,  index  oi,  807. 

no  lonsper  noo6iMurT|  ib, 
ooloniaS)  fto.,  may  be  taken  in,  bj  judge,  notaiy,  fto.,  801. 
oommiMionan  for  taking, 

appointment  of,  800,  801. 

fees  of,  810. 

Index  of  epeoial  oomminionen,  309. 

Interested  parties,  shoold  not  be,  807,  808. 

lien  of,  on  papers,  801. 

lists  of  perpetoal  oommiarionefi,  800,  810. 

perpetual,  800,  801, 

speoal,  301,  802. 
eompel,  oonrt  oannot,  800. 
oontraots,  in  case  of,  298. 
oounty  oonrt  judge  maj  take,  299. 
oonrt,  payment  out  of  money  in,  not  neoessary  for,  293. 
declaration  that  oommiiwioner  not  interested  neoessary,  809. 
disclaimer,  in  ease  of,  293. 
dower,  extinguishment  of,  br,  ib. 
election,  not  necessary  for,  t^. 
entail,  on  hairing,  272. 
examination  on  taking,  300,  808. 

inquiry  as  to  provision  made  for  marxied  woman  on,  808. 
lees  for  ti£ng,  &c.,  310,  811. 
interested  parties  not  to  take,  807,  308. 

declaration  as  to,  300. 
Ireland,  may  be  taken  by  judge,  notary,  ftc,  in,  801. 

lease  may  be  binding  without,  293.  i 

memorandum  to  be  mdorsed  on  deed,  802.  I 

effect  of,  306,  307. 

form  of,  309.  | 

neoessary,  cases  in  which  it  is,  292,  298,  816. 

disclaimer,  293,  490. 

real  estate,  in  dealing  with,  292. 
reversionary  interest  in  personalty,  in  dealing  with,  816. 

rules  as  to,  303,  306—308.  | 

Scotland,  may  be  taken  b^  jud^,  notary,  &c.,  in,  301. 
unnecessary,  cases  in  which  it  is,  as  to  real  estate,  293. 

election,  for,  ib, 

protector,  in  the  character  of,  299. 

schools,  in  conyeying  sites  for,  300. 

where  the  concuxrenoe  of  the  husband  is  dispensed  with,  804. 
who  can  take,  299. 

ACKNOWLEDGMENTS  TJNDEB  THE   STATUTES   OP  LIMITA- 
TION, 

agent  to  make  and  reoeiye,  who  is,  161,  183,  184. 

when  acknowledgments  may  be  made  by,  176,  182,  183,  218,  226  ' 

to,  138,  158,  176,  219,  226. 
different  sections  as  to,  139. 

in  the  reoorery  of  land  or  rent,  138—140. 
agent,  may  be  made  to,  138,  168. 

cannot  be  made  by,  189. 
as  to  mortgages,  158—161,  197. 
after  twenty  years'  possession,  160,  168. 

in  the  recovery  of  money  charged  on  land,  legacies,  axreazs  of  rent  and 
interest, 
by  and  to  whom  may  be  given,  176,  182,  183,  184. 
by  payment,  176,  182,  183. 
in  writing,  176,  183—185. 

in  the  recovery  of  debts  by  specialty, 
in  writing,  206. 
by  payment,  206—207. 
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AGEKOWLEBGHENTS  XJOT>EB  THE  STATUTES  OP  LDCITA* 
TION — wntinued. 
In  the  xeooyezy  of  Buociplo  ocmtraot  debta^ 
in  -writing,  217. 

hj  wnom  acknowledgment  mnat  be  giTen,  218.  219. 

to  whom,  219. 

effect  of  an  acknowledgment,  ib»^ 

oonatmotion  of  an  acknowledgment,  t^. 

acknowledgment  of  pending  acoountSi  220. 

amonnt  need  not  be  stated,  ib. 
exempted  from  stamp  dn^,  ib. 
what  is  a  snffioient  acknowledgment,  t^. 
instances  of  sufficient  acknowledgnnents,  220 — 222. 
insufficient  acknowlMgments,  222 — 224. 
b7  payment,  218,  224. 

appropriation  of  payments  in  case  of  several  debts,  224. 

proof  of  payment,  225. 

modes  in  which  pajrment  can  be  imtde,  225,  226. 

not  essential  money  should  pass,  225. 
by  whom  may  be  made,  226,  227. 

ioint  contractor,  226,  229,  230. 
to  whom  may  be  made,  226. 

ACQUIESCENCE.    See  LxcHm. 
breach  of  trust,  in,  157. 

creditor,  by,  in  distribution  of  assets,  156,  227. 
disturbance  of  rights,  in,  of  air,  100. 

of  Hght,  98,  99. 
of  water,  78,  see  80. 
effect  in  barring  rights  of  action,  156—158,  283. 
laches  and,  difference  between,  157. 
lessees,  by,  when  binding  on  reyersioner, 
in  case  of  light,  12. 

private  ways,  8,  61,  tee  20. 
public  ways,  51. 
water,  4,  71,  «w  20. 

SoUution  of  stream,  in,  80. 
tatute  of  Limitations  not  to  interfere  with  rules  of  equity  as  to.  156 
see2,ZZ,  -^     ^  »        > 

ACT  OF  PARLIAMENT, 

no  prescription  against,  28,  29. 
presumption  of ,  112. 

ACTION, 

covenant,  of,  will  lie  on  word  *'  demise  "  in  a  lease,  488. 
disturbance,  for,  of  rights  of  common,  43. 

Hght,  95,  96. 

pews,  90,  91. 

water,  76 — 81. 

ways,  53,  66, 
legacies,  to  recover,  173. 

married  woman,  by  or  against,  325,  326,  327,  333. 
real,  abolition  of,  169,  170. 
time  within  which  must  be  brought.    See  LnciTAxzoir  OT  AozzoKS. 

ACTS  OP  OWNERSHIP, 
effect  of,  86. 

ACTUAL  DAMAGE, 

must  be  proved  in  actions  for  obstruction  of  light,  96,  97. 

need  not  be  proved  in  actions  for  diversion  of  water,  77. 

pollution  of  water,  79. 
ACTUAL  TENANT  IN  TAIL, 

meaning  of,  241,  243. 

ADMINISTRATION, 

foreignera  dying  in  England,  of  estates  of,  441. 
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ADMINISTRATION  ACTION, 

bftakraptoj  mles,  how  far  imported  into,  883. 

effect  on  nmning  of  tame,  237. 

ezeoator  protected  hj  decvee  in,  661,  652. 

interest,  computation  of,  in,  193. 

plaintiff  not  a  judgment  creditor  irithin  27  ft  28  Viot.  c.  112,  a.  4 .  .479. 

real  eetote,  parties  to,  379,  880. 

registration  as  litpmiem  does  not  interfere  -with  executor,  466. 

Statutes  of  limitations,  setting  up,  in,  236. 

ADMINISTRATOR, 

adTioe  of  Court,  application  for,  654,  557. 

appointment  of  new  trustees  by,  601. 

oorenants,  liabilitj  for,  551,  552. 

distinction  between  executor  and,  125. 

distribution  of  assets  hy,  after  notice,  563. 

judgments,  protected  against  unregistered,  472,  478,  «m  481,  482. 

limitation  of  actions  bj  or  against,  for  injuries  to  propertj,  201 ,  202. 

in  respect  of  debts,  ftc,  216,  216,  tm 
182,  236. 
land  or  rent,  125. 
piroteotor  of  settlement,  not  to  be,  263. 
rents,  ooyenants,  and  rent-oharges,  Habiliiy  for,  551,  552. 
retainer  by,  383. 
ziffhts  of,  126. 
sue  for  payment  of  debts,  no  power  of,  888,  390. 

ADULTERY, 

forfeiture  of  dower  by,  843,  «m  171. 

ADVERSE  POSSESSION, 

8  ft  4  WiU.  4,  0.  27,  before,  116—117. 

since,  117,  118. 
orown,  against  the,  110,  112. 
curtesy  will  be  prerented  by,  861. 
incoiporeal  rights,  in  case  of,  45. 
infants,  against,  117,  118,  187,  141,  «m  190. 
interruption  of,  what  acts  sulftoiBnt,  136,  m«  127. 
not  adverse  at  the  passing  of  3  ft  4  Will.  4,  c  27.  .140,  141. 
possession,  what  constitutes  actual,  120,  121. 

ADVERTISEMENT, 

creditors,  for,  by  executor  or  administrator,  663,  664. 
acknowledgment  of  debt,  does  not  amoimt  to,  220. 
daim  in  answer  tOj  does  not  prevent  time  running,  288. 
Partition  Acts,  under,  mstead  of  service,  747. 
Settled  Estates  Act,  under,  654,  655,  667,  674. 

ADVICE  OP  COURT, 

application  for  by  trustees,  exeontozs,  ftc,  664,  657. 
nature  of  indemnity  when  acting  on,  665. 

ADVOWSON, 

donative,  nature  of,  166.' 

judgment  a  charge  on,  461. 

limitation  of  time  for  recovery  of,  164 — 167. 

extreme  period,  167. 

lapse,  effect  of,  165. 

remainderman  after  estate  tail,  in  case  of,  166. 
partition  of,  740. 
pluralities,  166. 

presentation,  within  what  time,  must  be  made,  166. 
universities,  right  of  presentation,  166. 

AGENT, 

action  of  account  against,  date  from  which  time  runs,  210. 

interest  allowed  between  principal  and,  193. 

land,  appointed  trustee  and  allowed  conmusaion,  520. 

who  is,  to  give  and  receive  acknowledgments  of  debto,  161,  183,  184. 

See  AOEJKQWhEDQMMtm  UVDEB  TBI  STATUm  OF  LoOTASIOni. 
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AGBBEMENT.    See  Cohtbaot. 

dower,  not  to  bar,  eoforoeable,  348. 

lease,  for,  effect  of,  486,  487. 

tenant  in  tail,  by,  whether  binding  on  iasae  in  tail,  272,  tee  696,  709. 

aoqniesoenoe  in  nollation,  effect  of,  100. 

ohinmey,  to,  right  to  passage  of,  cannot  be  acquired,  7,  99. 

oommon  law,  daim  a^  99. 

coYenant  not  to  intercept,  implied  from  long  nser,  ih, 

defined  ohazmel,  through,  may  be  claimed  nnder  lost  grant,  ih, 

mill,  to,  right  to  passage  of,  cannot  be  acquired,  7,  ue  99. 

pollato,  light  to,  6,  99,  100. 

poUution  of,  action  for,  99. 

purity  of,  right  to,  96,  99. 

window,  through,  right  to,  may  be  prescribed  for,  99. 

ALIEN, 

disentailing  deed,  may  execute,  253. 

property  in  England,  may  acquire,  hold,  and  dispose  of,  402. 
protector  of  settlement,  not  to  be  appointed,  265. 
trustee,  may  be  appointed,  520. 

ALIENATION, 

condition  restraining,  of  real  estate,  299. 
life  interest  determinable  on,  %b, 

ALLUVIUM, 
right  to,  86. 

ALTERATION, 

ancient  lights,  of,  94. 

descent,  ot  line  of,  by  conveyance,  858,  359. 

dominant  tenement,  of,  effect  on  right  of  way,  65. 

enjoyment  of  righto  of  water,  75,  76. 

wills,  in,  419.    See  Will. 

AMENDMENT, 

of  fines,  249,  250. 
of  recoveries,  ih, 

ANGESTOB, 

lineal,  descent  to,  360. 

male  to  be  preferred,  361. 

mother  of  more  remoto  maloi  preferred,  ih, 

seisin  of,  355,  362. 

ANCIENT  DEMESNE, 

fines  and  recoveries  of,  ^visions  as  to,  246 — 248. 
lands  in,  cannot  be  entailed,  242. 
tenure  of,  what  is,  247. 

when  restored,  248. 

ANNUITT, 

apportionment  of,  442,  443,  444. 

arrears  of,  what,  axe  recoverable,  108,  186,  187>  194,  SOI,  204. 

interest  on  anears  not  recoverable,  193. 
bond,  secured  by,  limitation  of  actions  in  case  of,  204. 
charging  order  on,  454,  455. 
distress  for,  107,  609,  610. 
dower,  in  lieu  of,  347,  348. 

land,  charged  on,  limitation  of  actions  in  case  of,  108, 113, 180, 181|  186, 
194,  204. 

express  trust,  when  secured  by,  151,  m«  200,  231. 

not  charged  on,  limitation  of  action  in  case  of,  108, 109, 180, 198, 204. 
nature  of,  108. 

0.  3  c 
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ANNUITY-  

penonal,  fee  simple  oonclitional  in,  242. 

registntioii  of,  469«  470. 

rentohATffe  and,  diflerenoe  between,  108. 

frost  to  seome,  effect  of,  151,  181,  189,  m  200,  231. 

ANTICIPATION  (RESTRAINT  ON).    8m  Rmsuiht  ok  AanoiPiTiOH. 

APPEALS, 

interest  in  case  of,  194. 

-within  what  time  to  be  bsonght,  175. 

APPOINTMENT.    &#Pow«b.  .        ^x^*      ^oo 

debts,  when  property  subject  to  power  of  appointment  is  assets  for,  33», 

381,  428. 
deed,  by,  how  executed,  547,  548. 
deed  creating  power,  relation  of,  to,  243. 
default,  estates  limited  in,  rested  till  appointment  made,  ib. 
dower  defeated  by,  ih, 
fraudulent,  268,  269. 

general  gtft  in  will,  effect  of ,  406,  426— 430. 

mfant,  1^,  under  Infants*  Settlement  Act,  Toid  an  death  under  age,  314. 
invalid  by  reason  of  corrupt  bargain  or  intention,  268,  269. 
leases  by,  position  of  lessee,  243. 

perpetuities,  rule  against,  when  period  runs  on,  243,  244. 
property  subject  to  general  power  of,  assets  for  payment  of  debts,  329, 

381,  428. 
reoeiTer  by  mortgagee,  of,  562,  563,  592,  595. 
trustees,  of,  517,  540,  600,  699.    8m  Tbubxhb. 
will,  by,  in  exercise  of  power,  411. 

takes  effect  from  testator's  death,  243. 
under  power  to  two  persons  or  surnror,  403,  429. 

APPORTIONMENT, 

Act,  1870..  442— 445. 

apportionment  under  the  Act  is  in  reepeot  of  time,  442,  443. 

exclusion  of,  445. 
annuities,  of,  442,  443,  444. 
area,  in  respect  of,  546,  547. 
bonus  on  shazes,  of,  448,  444. 
common,  of,  32,  33,  36, 
conditions  of  ro-entry,  of,  545,  586.  I 

devisee  and  testator's  estate,  between,  443. 
dividends,  442,  443,  444,  445. 
landlord  and  tenant,  between,  443. 
mortgage  debt  between  several  estates,  of,  395. 
pariw  rates,  Act  does  not  apply  to,  443. 
pavable,  when  apportioned  part,  444. 
policies,  Act  does  not  apply  to  sums  payable  on,  445. 
profits  in  trade,  Act  does  not  apply  to,  443. 

recoverv  <rf  apportioned  payments,  444.  i 

rent,  of,  in  rei^>ect  of  area,  546. 

in  respect  of  time,  392.  442 — 445. 

on  bequest  of  leaseholos,  392. 
rentdiarge,  of,  in  respect  of  area,  547. 

in  respect  of  time,  442 — 445.  , 

salary,  of,  443,  444. 

testator  and  devisee  or  legatee,  between,  443. 
tenant  for  life  and  remainderman,  between,  ih. 
tithe,  of,  444. 
vendor  and  purchaser,  between,  443. 

APPROPRIATION, 

in  case  of  rights  of  water,  68. 

of  payments,  as  an  acknowledgment  of  debt,  224. 

APPROVE. 

right  of  lord  of  manor  to,  40. 
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APFUBTENANGES, 

ownmon,  wifl  not  paw  by  the  word,  in  enfnnohisemeat  deed,  42. 
eaaement  extinct  in  law  doeB  not  paas  by  the  word,  69. 
included  in  conveyance  though  not  mentioned,  677,  678. 
ways,  when  they  paw  under,  68, 69. 

ABBITBATION, 

award,  enforcement  of,  461. 

damages  awarded  are  simple  contract  debts,  884. 

time  within  which,  may  be  enforced,  202. 

ABBEABS, 

annni^,  of,  what  are  recoverable,  108,  186,  187,  194,  201. 

no  mtereet  allowed  on,  193. 
dower,  of,  six  years'  recoverable,  186. 
mterest,  of,  on  charges,  188. 

judgments,  ib. 

legacies,  189. 

morfc^^ages,  186,  187,  189,  199. 

nnpud  pnrchase-miniey,  188. 
panper  lunatics'  maintenance,  of,  what  can  be  recovered.  211. 
rent,  186,  186,  203. 
salary,  interest  on,  193. 
tithe  and  tithe  rentchaige,  186. 

ABTIFICIAL  WATESBCOIIESB, 
right  with  regard  to,  6,  69,  72,  73. 

AflSAXTLT, 

within  what  time  action  to  be  brought,  208. 

ASSFTS; 

disizibution  of,  by  executor  or  administrator  after  notice,  668. 

equitable,  what  are,  377,  387. 

foreign  personal,  law  applicable  to,  401. 

legal,  what  are,  377. 

order  in  which  applied  in  pimnent  of  debts,  880,  381. 

real,  action  to  administer,  379,  380. 

real  estate  assets  for  payment  of  all  debts,  877. 

ASSIGNMENT, 

chattel  interest  in  land,  of ,  to  be  by  deed,  486. 
lease,  of,  covenant  against,  644,  688,  634. 

licence  for,  effect  of,  644,  646. 
personal^,  of,  to  assignor  and  another,  649. 
Trustee  Aot,  meaning  of  word  in,  497. 

ASSUMPSIT, 

when  time  nuu  in  action  on,  212. 

ASSUBANGE, 

meaning  of  word  in  Inheritance  Aot»  368. 

ATTAINBEB, 

descent,  on,  effect  of,  863. 
fltatates  as  to,  td. 

ATTENDANT  TERMS, 
dower,  used  to  bar,  342. 
satisfied,  cease  after  3l8t  December,  1846.. 498,  494.    S$e  SmsFiiD 


ATTESTATION  OF  WILLS.    See  Will. 

ATTOBNET, 

execution  of  deeds  by,  611. 
mazried  woman  may  appoint,  606. 

3c2 
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power  of,  deposH  of,  in  Central  Offloe,  612,  636,  641. 

indemnity  to  persons  aoting  in  good  faith  under,  660,  612. 
inerocaue,  when,  630,  681. 

payments,  fto.,  nndor,  Talid,  661,  m#  612,  630,  631. 
rerocation  of,  ib, 

ATTOENHENT. 

tenant,  of,  wnat  payment  of  rent  amounts  to,  136. 

AUTRE  VIE,  ESTATES  FUB, 
omtesy  cannot  issne  oat  of,  360. 
deeoent  of,  852. 
disposable  by  win,  401. 
effect  where  not  disposed  of  by  wQl,  404. 
entailed,  cannot  be,  242. 
qutui  entail  of,  ih, 

AWAKD, 

action  of  debt  on,  limitation  of  time  for,  202. 
enforoement  of,  461. 


BALKS, 

whether  they  belong  to  owner  of  adjmning  land,  66. 

BANKER, 

action  for  money  deposited  with,  barred  in  six  years,  209. 

interest  between  onstomer  and,  193. 

liffli  of,  not  within  Locke  Kinsr's  Act,  898. 

rdation  between  onstomer  ana,  209. 

BANK  NOTES, 

may  be  seized  nnder  a^.  fa,,  449. 

BANK  OF  ENaLA2^, 

charging  order,  effect  of,  on  transfer  by,  468. 
officer  of,  may  be  appointed  to  transfer  stock,  609. 
vesting  order,  bonnd  to  give  effect  to,  518,  585,  689. 

BANKRUPT, 

estate  tail  of,  proyisions  as  to,  in  Fines  and  Recoreries  Act,  280 — 288. 

powers  Tested  in,  296,  297. 

protector  of  a  settlement,  may  be,  261. 

trustee,  appointment  of  new  trustee  in  place  of,  518. 

BANKRUPTCY, 

Act,  charging  order  not  execution  within  sect.  45  of,  457. 

appointment  of  new  trustee  in  case  of,  518. 

curtesy,  in  relation  to,  850. 

disclaimer  of  trustee  in,  effect  of,  492. 

life  interest  determinable  on,  299. 

notice,  may  include  interest  on  judgment,  459. 

orders  in,  enforoement  of,  460. 

powers  vested  in  bankruj^t,  effect  on,  296,  297. 

trustee  in,  time  runs  againsl^  Add. 

BASE  FEE, 

bankrupt,  vested  in,  281,  288. 
definition  of,  241,  248. 
enlargement  of,  256,  270,  271,  288. 

married  woman,  by,  256,  329. 

protector's  consent  necessary,  268. 
merge  in  the  reversion,  does  not,  but  is  enlarged,  270,  271. 

BATHING, 
right  of,  86. 
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BED  OP  BIVEB, 

ownership  of,  84,  8^. 

▼hen  paases  by  oonTeyauoe  of  land  on  one  bank,  86. 

BENEFICE, 

ezecation  against,  448,  451. 
jndgment  not  a  charge  on,  463. 

BENEFIOED  CLERK, 

enfoxeing  judgment  against,  448,  461,  ae^  453. 

BEYOND  THE  SEAS, 

absence  of  creditor  does  not  prerent  tune  running,  228,  see  204,  216. 
defendant  prer-ents  time  running,  204,  216. 

in  the  case  of  joint  debtors,  217,  228. 
person  claiming  land  or  rent  does  pxeTcnt  time  running,  196, 

what  is  bqrond  the  seas,  228,  8$e  146,  207. 

BILL  OF  EXCHANGE, 

acknowledgment  of  debt  by  giving,  226. 

actions  on,  within  what  time  must  be  brought,  213. 

execution,  may  be  taken  in,  449. 

indorsement  on,  does  not  stop  running  of  time,  218,  225. 

BISHOP, 

limitation  of  right  to  reoorer  advowson,  165. 
presentations  by,  ih. 

BOND, 

actions  on,  time  within  which  must  be  brought,  202  it  teg 

crown,  to,  466—469,  470. 

in&nt,  by,  in  relation  to  the  customs,  yalid,  474. 

interest  on,  193. 

post-obit,  date  from  which  time  runs,  204. 

in  case  of  judgments  on,  178. 
presumption  of  payment  of,  208. 

BOOTHS, 

custom  to  erect,  26. 

BOTE, 

house,  plough,  ftc,  36. 

BBEACH  OF  TBUST, 

acquiescence  in,  167,  233,  284. 

actions  for,  time  within  which  must  be  brought,  231,  232,  234,  235. 

deceased  trustee,  assets  of,  liable  for,  234. 

naturo  of  debt  created  by,  234,  884,  385. 

BBICK  BUBNING, 

may  be  a  nuisance,  100. 

BBOTHER, 

descent  from,  to  be  traced  through  parent,  360. 

BUILDINa  LEASE, 

settled  estates,  of,  under  Settled  Estates  Act,  644,  646. 

under  Settled  Land  Acts,  680,  681,  682, 720,  722,  726. 

BUBIAL, 

prescription  for  right  of  burial  in  particular  yault,  91. 
See  YAxna. 


CALLS, 

action  for,  time  within  which  must  be  brought,  203. 
interest  on,  193. 
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CANAL, 

oompanyy  oumot  aoqnire  right  to  mttw  for  othflr  pmpoiesy  7> 

steam,  right  to  om,  on,  88. 

waste  water  from,  right  to,  as  an  eaeament,  9« 

CANCELLATION, 

of  will  is  not  rerooation,  418,  420. 

CAPITAL  MONET.    8m  Sbsclid  Laxs  Aon. 

CATTLE, 

right  to  water,  an  easementi  6. 

CATTLE  GATES, 
nature  of,  80. 

CSSTXri  QUB  TRUST, 

actions  by,  when  barred,  231,  232,  234. 
Interest  between  trustee  and,  193. 
possession  Ij,  effect  of,  118,  122,  129,  130,  162. 
teanant  at  wdl  to  trustee,  whether,  126,  129,  130. 
trustee,  may  be  appointed,  when,  620. 

CHANCEL, 

rights  with  regard  to,  89,  90. 

CHANCEBT  DIVISION, 

adyioe  of,  trustees  may  ap|»ly  for,  564,  666. 

Conveyancing  Act,  1881,  jurisdiction  under,  620. 

decrees  of,  enforcement  of,  469 — 461. 

Unes  and  BeooYeries  Act,  jurisdiction  excluded  as  to  disposition  under, 

272. 
forfeiture  for  breach  of  ooyenant,  relief  granted  from,  687 — 589,  633, 

634. 
infant,  settlements   on  marriage   of,  may  sanction,  312 — 314.      8«$ 


protector  of  settlement,  when  to  be,  266. 

consent  by,  when,  276,  276. 

rules  of  equity  excluded  in  case  of  protector,  268. 
restraint  on  antidpatioxi.  may  release,  605. 
sale  of  minerals  and  surface  apart,  may  sanction,  736 — 737. 

of  land  of  judgment  debtor,  may  order,  479. 
Settied  Estates  Act,  may  authorize  leases  and  sales  under,  644  $t  teq. 

Ste  Sbttibd  Estatbs  Act. 
Settied  Land  Acts,  jurisdiction  under,  702.    Sm  Sbttlhd  Land  Aon. 
Statutes  of  Limitation,  how  far  bound  by,  232,  233. 
Trustee  Acts,  powers  under.    Se$  Tbxtbxbb  Aon. 
Vendor  and  Purchaser  Act,  may  decide  questions  of  titie  under,  568 — 571. 

CHARGE, 

debts  on  real  estate,  what  amoimts  to,  387. 

power  to  raise  money  to  pay  debts,  where,  386. 
power  of  sale  in  executor,  388,  389. 
protection  of  purchasers,  390. 
interest  on,  arrears  recoyerable,  188. 
judgment^  a  charge  on  land,  451 — 154.    8m  Jvdqxssps, 

charged  on  stock,  &o.,  454 — 457. 
land,  on,  registration  of,  482, 483. 
searches  for,  483,  484. 

time  within  whioh  action  should  be  brought  on,  176, 179 — 181, 
198—200. 
legacies  on  real  estate,  of,  387. 

limitation  of  actions  to  recoTer  money  charged  on  land,  176,  179, 180, 
198,  199. 
express  trust,  in  case  of,  151,  181,  189,  200,  me  231. 
simple  contract  debts  not  a  ohaige  on  land  under  3  ft  4  Will.  4,  o.  104, 

until  decree,  379. 
flpedalty  debts  are  not  a  charge  on  the  land,  370. 
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GHABGINa  ORDER, 
annuities,  on,  454,  455. 

Bankmptoj  Axst,  charging  order  not  execution  within  sect.  46 . .  457. 
olanse  oi  forfeitiire  on  alienation,  effect  of  order  on,  456,  457. 
Conrt,  on  sto(dr,  ftc.  in,  455. 
dividends,  on,  i5. 
effect  of,  454,  457. 
ix  parU  in  the  first  instance^  458. 
fi'fa,^  charging  order  to  assist,  450. 
form  of,  456. 

in&np7,  ^^^  ^^  incurred  during,  457. 

interest  of  the  debtor  may  be  charged,  what,  455,  456.  * 

judgments  in  respect  of  which  order  may  be  made,  455. 
lunatic,  against  a,  456,  457. 
mortgagees,  effect  as  against,  457. 
operates  frcnn  date  of  order  ntti,  456. 
partnership  assets,  on,  455. 
practice  as  to,  456,  458. 

proceedings  on,  not  to  be  taken  for  six  months,  455,  457. 
rescinded,  absolute  order  cannot  be,  456. 
restraint  on  anticipation  preyents,  i5. 
sale,  action  must  be  brought  for,  457. 
soUoitor's  lien,  effect  as  against,  t^. 
stock,  shares,  &o.  on,  454 — 457. 
stop  orders,  457. 

surety  entitled  to  oontribution,  effect  as  against  a,  t^. 
trust,  stock  held  on,  454,  456,  457. 

OHARTTIES, 

appointment  of  new  trustees  of,  527. 

express  trust  for,  163. 

limitation  of  actions  on  behalf  of,  \h. 

Lunacy  Act,  1890,  Testing  orders  under,  in  case  of,  640. 

rents  of,  account  of,  191. 

Trustee  Acts  apply  in  case  of,  527. 

GEULTTELS, 

incumbered,  bequest  of,  302. 
real,  what  are,  104. 

CHEQUE, 

date  from  which  time  runs  in  case  of,  213. 

may  be  seized  under  a^.  /«.,  449,  450.  ^ 

CHIEF  RENT, 
what  is,  106. 

CHDCNET, 

ahr  to,  right  to  passage  of,  7,  99. 
in  another  house,  right  to  use,  6. 

CHOSE  IN  ACTION, 

assigned,  to  assignor  and  another,  may  be,  618. 

by  husband  to  wife,  t3. 
reversionary,  disposition  by  married  woman,  315. 
yestinff  orders  as  to.    Bee  Tbustbb  Aois. 

effect  of,  513,  614. 
wm,  not  disposable  by,  402. 

CHURCH, 

fflebe  and,  no  unity  of  possession  of,  12. 

ught  for,  claim  to,  W.  ^  ^  ^ 

married  woman  to,  gift  by,  not  within  Married  Women's  Praptivly  Act, 

1882.. 326. 
way  through,  prescription  for,  22. 

CHURCH  PROPERTY, 

within  what  time  may  be  reooyered,  168. 
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CHUBOHWABDEN, 

eojitoiii  M  to  eleotion  ol|  26. 

OHUROHWAT, 

olaimed  by  onstom,  not  presoriptioD,  28,  61. 
highway  or  for  puiahionen  oiuy,  may  be,  49. 
ronedy  for  Intezferenoe  iritfa,  64,  67. 

OHUBOH-TAKD, 

way  orer,  22,  49. 

OLA¥, 

oustom  to  take,  89 

what  light  to  dig,  may  be  olaimed,  22. 

CLOTHES, 

claim  to  hang  on  a  line,  an  eaiement,  6. 

GOAL, 

lioenoe  to  dig,  effect  of,  48. 
way  to  oaixy,  claim  of,  62. 

OODIOIL, 

oonfbmatlon  of  will  by,  410,  418,  424,  Add. 

of  oodioOB  by,  418,  419. 
incorporating  nnatteeted  papers,  410, 
reriTorby,  420,421. 
revocation  of,  416,  418. 
by,  416,  416. 
will  re-ezeonted  by,  434,  486. 

GOLONIES, 

aoknowledffmente  of  deeds  by  manied  women  in,  301. 
adoption  o?  Wille  Act  in,  436. 
Statutes  of  Limitation  in,  174. 
Testing  orders  as  to  land  in, 

jorisdiotion  nnder  Lunacy  Act,  1890 . .  638. 

Trostee  Act,  630,  631. 

COMMISSIONERS, 

acknowledgments  of  manied  women,  for  taking,  800^302.  Se$  Acoorow- 

cBDOiosziT  OF  Dbeds  bt  Mabbzbd  Woxxir. 
Inclosare,  powers  vested  in  Board  of  Agriculture,  41. 
Sewers,  of,  rights  of,  80. 

COMMON.    See  Cnsroic— Wastb. 
action  to  ascertain  rights  of,  44. 
appendant,  nature  of,  31,  32. 

extinguished,  how,  32,  42. 
apportionment  of,  32,  33,  36. 
approve,  right  of  lord  to,  40. 
appurtenant,  ezting^uishment  of,  33,  42. 

gross,  may  be  converted  to  one  in,  36. 

limited,  must  be,  33. 

nature  of,  32. 

strange,  may  include  cattle  of,  33. 
beasts,  commonable,  what  are,  31,  32. 
bote,  house,  plough,  &o.,  36. 
commoner,  interest  and  right  of,  41. 
conveyance  of  right  of,  ib. 
copyholders,  claim  by,  for,  28,  81,  87. 
corporation,  claim  by,  22. 
custom,  claim  by,  23,  37. 
demise  by  parol  of,  how  far  good,  47. 
different  kinds  of,  30. 
disturbance,  remedies  for,  43^46. 
dwelleni  in  a  manor,  claim  by,  23,  37. 
enfranchisement,  effect  of,  42. 
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OOMMON— ^off^tmiMf. 

establiah  nghtB  of,  aoticm  to,  44. 
estoven,  oiy  36. 
evidence  of  right  of,  3,  4. 
eztmgniahmeiit  of,  32 — 84,  42. 
fold  oomse,  what  ib,  82. 
froeholdera  of  manor,  claim  by,  28,  81. 
grant  will  be  presomed,  31,  82. 
gzoflfl,  in,  natore  of,  85. 

tithes  of,  ib, 
indoeiize,  effect  of,  84. 

aoqnieecence  in,  effect  of,  48. 
AetB,  40,  41. 
inhabitanta,  daim  by,  87. 
intermptionB  to  right  of,  16. 
leyant  and  conohant,  meaning  o^  82. 
Uoence  to  nae  must  be  by  deed,  47. 
lord,  reatiJotion  of  righta  of,  31. 
metropolitan  commons,  protection  of,  41. 
natnre  of,  28,  30. 

of  interest  of  commoner,  41. 
new  hoose,  for,  25. 
non-nser,  effect  of,  29. 
occupiers,  claim  bj,  28,  81. 
pannage,  right  of.  81. 
pastorage,  sole,  claim  for,  80. 
pasture,  of,  81 — 86. 
piscary,  of,  87. 
pleading  prescriptiye  right  to,  38. 

m  action  of  trespass  against  persons  claiming  common,  43. 
prescription,  claimed  by,  1 — 8,  23,  80.    See  PJtVBOBiFTXon — ^Psbbobxptios 

Act. 
presomption  that  waste  belongs  to  the  lord,  39.    See  Wisia. 

encroachments  on  waste  belong  to  lord,  39,  40. 
proof  of  right  to,  8,  4. 

rabbits,  commoners  cannot  interfere  with,  41. 
release  of,  42. 
tithes  of,  83,  85. 
tnrbary,  of,  35,  36. 
unity  of  possession,  effect  of,  29,  42. 
yidnage,  beoanse  of,  nature  of,  33,  84. 

extinguishment  of,  34. 

proof  of,  ib, 
waste  of  manor,  in,  how  claimed,  23. 
words  by  which  common  will  pass,  41. 
year,  for  whole,  ezduslTe  cannot  be  prescribed  for,  31. 

COMPAirr, 

calls,  action  for,  203. 
interest  on,  193. 
charging  order  on  shares  in,  454 — 458. 
intenst  in  winding-up,  193. 
liability  of  memb^  of,  a  specialty,  203,  886. 
married  woman,  shares  belonging  to,  319,  828,  330—832. 
statutory  powers,  by,  exercise  of,  81,  82. 
vesting  oraer  as  to  shares  in,  effect  of,  509,  518,  536,  539.    See  l^trsm 

Aoxs. 
waterworks,  82. 
innding-up  of,  effect  on  ninning  of  time,  216. 

COMPOUND, 

power  of  executors  and  trustees  to,  604,  606. 

COMPBOMISE, 

power  of  executors  and  trustees  to,  604,  605. 

CONCEALMENT  OP  DEEDS, 

fraudulent,  by  yendor,  how  punishable,  649. 
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OOKOEALKENT  OF  RIGHT, 

efleot  of,  under  SUtute  of  limiiafcioiis,  214,  2S8,  Add. 

OOKGUBKENT  BIGHTS.  ^ 

proYuiona  in  3  ft  4  l?m.  4,  o.  27,  as  to,  145,  146« 

CONDITION, 

iimiignliig  of  lease,  against,  644,  646. 
ra-entij,  of,  apportumment  of,  646,  686. 

notioeof,  124. 

old  distinotion  between  leasee  for  livee  and  jears,  t^. 
restraining  alienation  of  realtjr,  299. 


OONFIBMATION  OF  SALES, 

disposition  under  a  power  of  sozfaoe  and  minerals  apart,  7S6— 787. 

OONSOLIDA'nON  OF  MORTGAGES, 
restriotion  on,  690. 

OOKSTRUOnON  OF  WILIS.    8-  Dxvm— Will. 
annnitifls,  whether  for  life  or  perpetual,  430. 
ohildren  who  leaye  iasoe,  gifts  to,  not  to  lapee,  433,  434. 
oopjholds  inolnded  in  general  dense  of  land,  426. 
date  from  which  will  speaks,  422—426. 

exoepting  olanses,  with  referenoe  to»  426. 

lonatao,  in  case  of  will  of  a,  t^. 

married  woman,  in  case  of  will  of  a,  406,  406. 

objects  of  gifts,  with  referenoe  to,  426. 

powers,  with  referenoe  to  the  execution  of,  429. 
derise,  without  words  of  limitation,  passes  the  fee,  430. 

executor  or  trustee,  in  the  case  of,  passes  the  fee,  432. 

of  **  rents  and  profits,"  or  *'  income  "  passes  the  fee,  430. 
«  die  without  issne,^'  meaning  of,  431,  432. 
domicil,  change  of,  not  to  affect,  439. 
estate  tail,  no  lapse,  when  issue  Hving,  433. 
fee,  jpasses  where  no  words  of  limitation,  430,  432. 
foreign  language,  in,  what  documents  looked  at,  438. 
heir,  devise  to,  c^ect  of,  357,  360. 
husband  and  wife  and  third  person,  gift  to,  326,  Add. 
land,  general  devise  of,  includes  copyhold  and  leasehold,  426. 
lapse,  when  no,  433,  434. 
powers  of  appointment, 

appointee  predeceasing  testator,  428. 

ohildren  who  leave  issue,  appointments  to,  not  to  lapse,  434. 

direction  for  payment  of  debts  exerdses  general  power,  428. 

executed  by  wills  of  a  prior  date,  429. 

general,  exercised  by  general  gift,  426 — 430. 

general  pecuniary  legacies  will  exercise  general  power,  428. 

general  residuary  gift  will  exercise  general  power,  ib. 

married  woman,  exercise  of  power  by  general  gift,  406,  428. 

special   powers  not  exerdsed  by  general  gift  unless  intention  ap- 
pears, 427. 

survivor,  given  to,  whether  exercisable  by  will  during  joint  lives, 
403,  429. 
power  of  revocation  and  new  appointment,  exercised  by  will,  429. 
real  estate,  devise  of,  whether  mdudes  leaseholds,  426. 
"rents  and  profits,"  devise  of,  passes  the  fee,  430. 
residuary  devise  includes  lapsed  and  void  devises,  426. 

spedfio,  is,  424. 
trustees,  devise  to,  effeot  of,  482. 

OONSTRUOnVB  NOTICE, 

to  purchasers,  restriction  of,  629. 

OONSTRUOnVE  TRUSTS, 

whether  time  runs  in  case  of,  231,  236,  9$$  160,  236. 
within  the  Trustee  Aots,  498,  499. 
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ooiranLs, 

maj  adminiater  estatea  of  foteigiien»  441. 

OONTINaEN^INTERESTS, 

aUenation  of,  257,  26S,  489,  490. 
estate  tail,  in,  263. 

married  woman  maj  diBpoBe  of,  292,  489. 
will,  maj  be  disposed  of  by,  401. 

OOlTTEN'aENT  BEHAINDEB, 
deetniotion  of,  490,  491. 
equitable,  491. 

protected  from  premature  faalnze  of  preoediag  estate,  490,  491. 
statute  abolishing,  repealed,  486. 

OOimNGENT  RIGHT, 

meaniTig  of,  in  Tnistee  Acts,  497,  499. 
release  of,  imder  Trustee  Aots,  601,  504,  505,  607,  616. 

LunaojAot,  1890..  638. 

OONTINaENT  USES, 

to  take  effect  without  anj  seisin  to  uses,  656,  567. 

CONTINUAL  CLAIM, 

not  to  preserve  right  of  entry,  186. 

OONTRAOT.    See  AavKBoan. 

actions  on,  within  what  time  nnist  be  brought,  208,  212. 

foreign,  limitation  of  actions  on,  211. 

infants,  by,  219,  812,  313. 

mamed  women,  of,  antenuptial,  liabiliiy  for,  322 — 824,  338 — 835. 

deemed  to  be  in  respect  of  separate  proper^,  326. 

future  separate  property  bound  by,  t5. 

husband,  with,  328. 

joint,  ib. 

meaning  of  ^contract"  in  M.  W.  P.  Act,  1882.  .888. 

non-separate  property,  as  to,  298,  296. 

separate  property,  as  to,  297,  326,  327,  828. 

trust  property,  as  to,  293. 
nuisance  and,  distinction  between,  81. 
tenant  for  life  under  S.  L.  Aots,  by,  696.    See  Qvutlbd  Laitb  Acts. 

his  power  to  complete  predecessor's  contracts,  683,  721. 
tenant  in  tail,  by,  effect  of,  272,  275,  tee  695,  709. 
testator,  by,  to  sell  land  deyised,  effect  of,  422. 

CONTRIBUTION, 

judgment,  to,  between  several  estates,  454. 
legatees,  between,  to  payment  of  debts,  381,  424. 
mortgage,  to,  between  several  estates,  396. 
rontcmarge,  to,  646,  547. 

rent  service,  to,  by  oo-feoffees  or  ooparoeners,  646. 
repairs  by  tenant  in  common,  138. 

CONVENTIONS, 
as  to  domicile,  440. 

CONVERSION, 

order  for  sale  of  land  effects,  742,  743. 

equity  for  reconversion  of  interest  of  person  under  disability,  742. 

CONVEYANCE, 

devised  lands,  of,  effect  of,  421, 422. 

grantor  and  anotiier,  to,  613. 

husband  to  wife,  and  vice  vertd,  id. 

includes  all  estate,  &c.  of  grantor,  616. 

land,  of,  what  included  in,  577,  tee  616. 

manor,  of  a,  what  included  in,  577,  578. 

mortgfagee,  by,  on  sale  under  statutory  power,  563,  593. 

tenant  lor  Ufe  under  the  S.  L.  Act,  by,  685.   See  Sbxxibd  Laud  Aom. 
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CONVEYANCING  ACTS, 

ftdoptiiifr  Act,  indenmity  to  Mncms,  618,  619. 
appuoationii  to  the  Court  unofir  the  Act,  620. 
oonditioiM  of  sale,  rtatatorj,  674 — 576. 

of  re-entij,  appcoiionment  of,  686,  aM  646. 
oonatmctiye  notice,  restnotion  on,  629. 
oouveyanoe,  inolndai  all  estate,  Ao.,  616. 
ooTCDaatB  for  title,  implied  hj  aeot.  7.  .678-^8S,  617. 

hem  and  exeouton,  bindinf^  on,  615. 
in  leasee  to  mn  with  revemon,  585,  686. 
two  or  more  jointly,  with,  efleot  of,  615. 
derolation  of  tmet  and  mortgage  estates,  600. 
docnments,  production  and  safe  costodj  of,  583 — 586. 
easements,  ffrant  of,  by  way  of  nse,  616. 
execution  of  oonyeyanoe  by  Yendor,  683. 
forfeiture  of  leases,  relief  against,  587—589,  683,  684. 
general  words  in  conyeyances,  677,  578. 
**  grant,"  word  not  necessary  in  conveyance,  613. 
inonmbranoes,  discharge  of,  on  sale,  576, 677. 

infant's  land  to  be  deemed  settled  within  S.  E.  Aot,  1877.  .606,  m  711. 
interpretation  dauses,  572,  573,  627. 
Ireland,  application  of  Acts  to,  621. 
joint  acconnt,  adyance  on,  efleot  of,  616. 
lease,  contract  to  grant,  not  part  of  title,  620,  630,  sm  696. 
limitation  in  fee  or  in  tail,  words  of,  613. 
long  terms,  enlargement  of,  617,  632. 
manied  women,  attorney,  power  to  appoint,  606. 
mortgage,  statutory,  698,  599,  628 — 625. 

reconveyance,  600,  625. 

transfer,  599,  624. 
mortgagee,  powen  of,  690,  592—696.    8m  MoBTCnaxB. 
mortgagor,  rights  of,  689,  590,  632.    8e€  MobtoAjOOB. 
new  trustees,  appointment  of,  600 — 602. 

powers  of,  when  appointed  by  Court,  603. 

separate  sets  of,  630,  634. 

yestinff  tmst  property  in,  608. 
notices  undar  the  Acts,  619. 

orders  of  Court  under  statutory  jurisdiction  oonblusiye,  620. 
powers,  release  and  disclaimer  of,  613,  630. 

of  attorney,  611,  612,  630,  631. 
practice  under  the  Act,  620. 
receipt  in  or  on  deed,  evidence  of  payment,  614. 

authority  for  payment  to  solicitor,  ib, 
receiver  of  mortgaged  estates,  appomtment  and  powers  of,  592, 596, 596. 
rentcharges,  recovery  and  redemption  of,  609 — 611. 
restraint  on  anticipation,  release  of,  by  Court,  605,  606. 
reversion  on  lease,  title  to,  cannot  be  called  for,  574,  686. 
sale  in  action  for  redemption  or  foredlosiue,  696—598. 
searches  for  judgments,  &o.,  627—629. 

forms  of  requisition,  certifloates,  and  fees,  636 — 642. 

rules  as  to,  636. 
short  forms  of  deeds,  616,  625,  626. 
supplemental  deeds,  614. 
trustees,  compound,  power  to,  604. 

powers  of  management  and  maintenance  of  in&ntSi  607 — 609. 
receipts  of,  604,  606. 
sell  by  auction,  &c.,  604. 
survivor  may  exercise  powers,  606. 

COPABCENEB, 

descent  in  case  of,  366. 

dlBability  of  one,  efleot  of,  142. 

possession  of  one,  not  possession  of  others,  136, 137. 

COFYHOLDS.    8m  Comov. 
attainder,  effect  of,  868. 
common,  olaamed  by  onstom  not  presoription,  28,  31.    8h  Comvov. 
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oontingent  zemainden  in,  491. 

ouiteqr,  not  sabjeot  to,  ezoept  bj  ongtom,  360. 

oastomB  in  case  of,  39.    5iM  Gdbiox. 

debts,  Hable  for  payment  of,  377,  885. 

descent  of,  866. 

"  dwellers ''  or  ''  oooopierB,"  olaim  of  common  by,  28,  81. 

enfranchised,  on  sale  of,  title  to  enfranchise  cannot  be  oaJled  for,  674. 

entailed,  mnst  be  a  custom  for,  277. 

bai]|[ni^,  where  tenant  in  tail  is,  282,  286. 

dispositions  of,  277 — 280. 

eqmtable  estates  in,  279. 

inrohnent  of  dispoeitioaii  280. 


mortgage  of,  260. 

old  modes  of  baning,  277. 


presomption  of  bar  from  possession  in  fee,  ib» 
entry  on  oonrt  rolls,  evidence,  278,  279. 
estoppel,  Borrender  does  not  operate  by,  259. 
ezeoatioai,  formerly  not  liable  to  be  taken  in,  885,  386. 

now  liable,  886,  446,  447. 
fees,  payable  on  devise  of,  403,  404. 
fines,  action  for  debt  for,  limitation  of,  202. 

payable  on  devise  of  copyholds,  403,  404. 
forfeituie  of,  time  within  which  lord  most  enter  for,  128. 
freebenbh.    Si$  Frkkriwoh. 
general  devise  of  land  inolndes,  426. 
heriots,  104,  105,  $ee  182,  168. 

leases  of,  licences  to  tenants  to  grant,  under  S.  E.  Act,  646. 

nnder  S.  L.  Acts,  684. 
married  women,  disposition  by,  of,  292,  303. 
marshallinff  of,  385,  386. 
partition  of,  486,  740. 
seizore  quoutque,  122—124, 402. 
sequestration  of,  386. 

Settled  Land  Acts,  disposition  nnder.    See  Ssnxjo)  Lm>  Aois. 
snxrender  of,  does  not  operate  by  estoppel,  259. 
tenant  for  life,  disposition  by.    See  Sbtilkd  Laiid  Aois. 
title  to,  evidence  of,  278. 
Testing  order  of,  effect  of,  514. 
waste  of  manor,  coatom  to  g^rant,  as  copyhold,  39. 
will,  disposable  1^,  401--404. 

entered  on  court  rolls,  to  be,  404. 

general  devise  in,  includes  copyholds,  426. 

surrender  to  use  of,  not  necessary,  401,  402. 

COBNWALL, 

customs  as  to  mines  in,  26 

Duke  of,  limitation  of  actions  by,  HI. 

OOBPOBATION, 

different  kinds  of,  103,  104. 

execution  against,  448,  451. 

judgment  against,  whether  charge  on  land,  453. 

UmiUtioncrf  actions  by,  102,  103,  104. 

prescription  against,  2,  5,  104. 

by,  22,  24,  35. 
trustee^  as  to  appointing  corporation  to  be,  520,  602. 

COSTS, 

action  for,  when  baned,  214,  215. 

Fines  and  Becoveries  Act,  under,  309—311. 

interest  on,  when  payable,  459. 

married  women,  in  actions  by  or  ag^ainst,  325,  827. 

Burtition  Acts,  in  action  tmder,  745. 

Settled  Land  Acts,  under,  703,  704.    See  SamiED  Lavd  Aosa. 

Trustee  Acts,  under,  501,  529,  530. 
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OOUNTT  OOXJKTB,  ^    ^  ^     ^ .  .       .  ,^ 

aoknowladgment  of  manied  maoaai  may  be  taken  oy  Jwg^  <»»  avv- 
jndffment,  remofral  of,  464. 

Manied  Women's  FK^perty  Act,  1882,  juzisdiotioiL  under,  835. 
Partition  Acta,  jmiadiction  under,  746. 
Settled  Land  Acta,  inriBdiction  under,  703,  704. 
Btatatee  of  Limitation,  mlaa  aa  to,  in,  176»  176. 
Tmatee  Aoti,  jnxiadiofeion  imder,  496. 

00X7BT.    8e$  Gbavgbbt  Drmnnr. 

00X7BTS,  RiaHT  TO  HOLD, 
non-naer,  effeot  of,  29. 

COVENANT, 

benefit  of,  may  be  taken  bf  a  stranger  to  the  deed,  488,  489. 
bfeaoh  of,  relief  against  effeot  ol,  687. 

when  time  begins  to  nm  in  oase  of,  204. 
«  demiae,"  oorenant  implied  hj  the  word,  488. 
derisee  liable  to  action  on,  367. 
ezeontor  bound  by,  616. 

liability  for,  661. 
«  mnt,"  not  implied  by  word,  487>  488. 
heirs,  boond  by,  616. 

liable  to  action  on,  367. 
implied  by  sect.  7  of  Conyeyanoing  Act,  1881 .  .678—682,  617. 
interest  on  money  due  tmder,  193. 
Uoenoe  to  commit  breach  of,  effect  of,  644,  646. 
limitation  of  actions  on,  202  «<  uq, 

performance  of,  eyidenoe  of,  receipt  for  last  payment  of  rent,  674,  676. 
xeyersion,  benefit  to  nm  with,  686,  686,  m$  644. 
mns  with  reversion,  t^. 

settle  after-acquired  property,  to,  the  exeoatiim  of  a  disentailing  deed 
oonld  not  be  compelled  imdar,  276. 

infant,  bv,  312. 
two  or  more  loJntlr,  with,  effect  of,  616. 
waiver  of,  effect  of,  666. 

OOYEBTUBE, 

disability  nnder  Ftesoription  Act,  19. 

Statates  of  Limitation,  141,  176,  196,  204.  216. 
effeot  of  Married  Women's  Property  Act,  1882,  on  disabilily  of,  326. 

CBANWOBTH'S  ACT  (23  k  24  Vxox.  o.  146),  668—666. 

CBEDITOBS.    iS^DBBis;  Pmcxsr  ov  Dkbxb  oot  ov  Bbal  Ebzatb. 
dower  has  prioritr  over,  346. 
indment,  may  obtain  sale  of  land,  479. 
liability  of  executor  to,  236. 
marahaUing  between  areditors,  380. 

and  legatees,  381. 
preference  by  executor,  383. 
riffht  to  follow  assets,  370,  379,  662. 
witness  to  will  of  debtor,  may  be,  414. 

CROWN, 

accountants  to  the,  who  are,  466,  467. 

lien  of  crown,  when  it  attaches,  467. 

quietus,  registration  of,  468. 
Acts  of  Parliament,  when  bound  by,  109,  110. 
debtor  to^  discharge  of  estate  of,  468,  469. 
debts,  ynaniif  of,  382. 

registration  of,  466—468. 

satisfaction  on,  entry  of,  468,  474. 

seardhee  for,  467,  468,  627. 
extent,  what  lands  may  be  taken  under,  467. 
fishery,  grant  of,  by,  38. 
grant  xr^,  presumption  of,  112. 


iuooipooreal  hereditamenta,  may  reaerye  rent  onl  of,  107. 

limitation  of  acdona  by,  109 — 112. 

liooke  King'a  Act,  haa  benefit  of,  393. 

lopwood,  grant  of,  to  inhabitanta,  by,  37. 

preaentation  to  Uvinga  bj,  when  incombent  made  biahop,  165. 

preaoription  aa  againat,  30. 

Freeoription  Act,  how  far  within,  1,  12. 

preaomption  of  grant  from,  112. 

pri-vilegfea  over  land  oonfenred  by  parol  by,  49. 

qnietna,  regiatration  of,  468. 

reversion  in,  Einea  and  Reooveries  Aot,  not  barraUe  under,  254,  26^* 

lease  by  Innatifl  tenant  in  tail  where,  266. 

Settled  Estates  Aot,  ezerdae  of  powers  nnder,  effect  on,  664. 

Settled  Land  Aots,  exercise  of  powers  nnder,  effect  on,  709. 
snitsby.  111. 

surety  of,  haa  same  priority  aa,  382. 
Trostee  Acts  extend  to  private  property  of,  499. 

CURTESY, 

adverse  possession,  effect  of,  361. 

bankruptcy,  righta  of  assignees  in,  360. 

oopyhoids,  in^  ib, 

dedaration  against,  effect  of,  361. 

definition  of,  349. 

dection  of  wife,  effect  of,  860. 

equitable  estates,  out  of,  ib, 

executory  devise  over  on  death  of  wife,  effect  of,  ii, 

leases  by  tenant  by  the,  660,  664,  710. 

Married  Women's  Property  Aot,  1882,  does  not  interfere  with,  826,  349. 

money  which  is  to  be  considered  as  land,  of,  349. 

protector,  tenant  by  the,  may  be,  261,  361. 

pur  autre  vie,  not  out  of  estate,  360. 

recoveriee,  ^ect  on,  266. 

requisites  for,  349. 

salee  by  tenant  by  the,  710. 

separate  property,  disposition  of,  wiU  defeat,  360. 

Yma  Act,  sect.  33,  effect  on,  349. 

Settled  Estates  Acts,  application  to,  660,  661. 

SetUed  Lands  Acts,  application  to,  710,  718. 

CUSTOM.    See  Ocxxos. 
booths,  to  erect,  26. 
certain,  must  be,  24. 
ohurohwazdens,  as  to  election  of,  26. 
day,  to  take,  39. 

ooiJs,  to  lay,  on  another's  land,  24. 
continuous,  must  be,  24,  26. 
onrteey  claimed  by,  360. 
dance,  for  inhabitants  to,  26. 
descent  by,  effect  of  Inheritance  Act  on,  866. 
enjoyment  must  be  aa  of  right,  24. 
evidence  (xf,  fifty  yeara  at  leaat  usual,  26. 
flinta,  for  tenant  to  take  away,  ib, 
gravel,  to  take,  39. 
grips  for  drainage,  to  make,  bad,  26. 
hignway,  aa  to  repair  of,  ib, 
horses,  to  exercise,  beyond  parish,  bad,  ib, 
immemorial,  must  be^  24,  26. 
interrupted  of,  24. 
loam,  to  take,  39. 
London,  of ,  as  to  light,  13. 

conveyances  by  married  women,  296. 
mines  and  quarries,  as  to,  25,  26. 
nature  of,  23,  24. 
nets,  to  dry,  t^. 

prescription  and,  difference  between,  23. 
proJU  d prendre,  to  take,  bad,  3,  23,  36,  37. 


768  Index. 

paUio  oannot  blaim  by,  25,  88. 

qniRies,  for  lord  to  irork,  26. 

noM,  to  hold,  26. 

zfttcM,  as  to,  «^. 

rcMODablo,  miufc  be,  24,  26. 

xwraatton,  for,  oaanot  be  dUimed  hj  paUio,  26. 

nad,  to  take,  89. 

■tatate,  effect  of  moooaiateat,  28. 

tln-bonnden,  ooatoma  daimed  bj,  26. 

unreaaonable,  inatanoea  of,  24,  26. 

naage,  oannot  be  enlarged  bejond,  26. 

water,  for  inhabitants  to  take,  %b, 

waterooime,  as  to,  74. 

way,  may  be  olalxned  by,  6,  28,  67,  61. 

OUBTOKABY  FREEHOLDS, 

Uable  to  exeoation  for  judgment  debts,  44 , . 
not  within  3  &  4  Will.  4,  c.  74,  s.  53. .280. 
within  3  ft  4  Wm.  4,  o.  27. .101. 
inmis  Aot,  401. 


DAMAGES, 

admiralty,  in,  interest  on,  192. 

interest  given  \j  way  of,  191. 

light,  for  distnrbanoe  of,  98. 

mairied  women,  reooTered  by  or  against,  325,  826. 

nndertaking  in,  may  be  given  by  manied  woman,  827. 

neoessarr  on  granting  interlocntory  injnnotkm,  97,  •€$  98. 
water,  for  distnrbanoe  of  rights  as  to,  78,  79. 
way,  for  distnrbanoe  of,  53,  64. 

DAY  TO  SHOW  CAUSE, 
infant's  right  to,  372,  873. 

DEATH, 

power  of  attorney,  effect  on,  551,  612,  630,  631. 
presomption  of,  after  seren  years,  142. 

legatee,  in  case  of,  143. 

secnritr  to  refund,  payment  over  on,  i5. 

thne  of  death,  no  presomption  of,  142. 

two  persons  in  same  wreck,  case  of,  143. 

without  issue,  ib. 
win  to  speak  from,  422—425. 

DEBTS, 

acknowledgment  under  seal  implies  coyenant  to  pay,  885. 

baned  by  statute,  executor  may  pay,  236,  383. 

charge  of,  on  real  estate,  387. 

crown,  to.    8m  OaawK. 

dense  in  trust  to  pay,  effect  on  running  of  time,  235. 

effect  of  trust  of  personalty  for  payment  of,  235,  «m  231. 

equitable,  charging  order  cannot  be  made  on,  456. 

but  may  be  attached,  #5. 
interest  on,  191—194. 
judgment.    8t$  Jtmaxmr. 
mortgage  debts^payment  out  of  land,  891  0i  mq. 

Se$  LooKB  Ajvo's  Act. 
mortga|pe  for  payment  of,  886,  889,  890. 
order ozpayment o^  882,  383. 

lex  bet  $itu$,  goyemed  by,  382. 
payment  out  of  real  estate,  366  ei  mq.    8t$  Pimm  ov  DxBn  ovr  ov 

RbalEsiatb. 
preference  by  executor,  388. 

purchaser,  whether  liable  to  see  to  application  of  puxohaae-money  in 
payment  of,  890,  391. 
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sale  for  payment  of, 

deyisee  of  benefioial  interest,  by,  388,  390. 

devisee  in  tmst,  by,  386,  388,  389. 

executor,  by,  388,  389,  390. 

heir,  by,  388. 

legal  estate  on  sale  by  executor  of  will  before  1869 . .  388. 
simple  oontauit,  what  are,  384,  9ee  209.     See  Socplb  €k>irrBAOi  Bbbtb. 

limitation  of  actions  for,  208.     See  LnoTATioir  of  Actions. 
specialty,  what  are,  203,  385.     See  Sprcialtt. 

limitation  of  actions  for,  202.     See  Ldotation  of  AcnoKS. 

DEGREE, 

of  Court  of  Eqniiy, 

for  payment  of  money,  to  have  force  of  judgment,  460. 
judgment  within  Statutes  of  Limitation,  is  a.  178. 
proyisions  of  Trustee  Act,  1850,  applied  to,  615. 

DEDICATION, 

of  land  for  streets,  &c., 

under  Settled  Estates  Act,  650,  651. 

under  Settled  Land  Acts,  684. 
of  ways  to  public,  60 — 62. 

DEED, 

certain  acts  to  be  by,  486,  487. 

estoppel  by,  258,  269.     See  "Estoffkl. 

fraudulent  oonoealmfint  of,  by  vendor,  punishable,  549. 

indenture,  deed  purporting  to  be,  to  take  effect  as,  489. 

stranger  to,  may  taxe  interest  or  benefit  under,  488,  489. 

DEEDS  OF  ABRANGEMENT, 

registration  of,  482. 

DEFINED  CHANNEL, 
in  case  of  air,  7,  99. 
in  case  of  streams  above  ground,  68,  69. 

underground,  7,  70,  71. 

DELAY.    See  Acqttibsoencb. 

DELIVERY  IN  EXECUTION, 

necessary  before  judgment  can  affect  land,  477. 
registration  of,  481,  see  470—472,  478. 
what  is,  477. 

DEMISE, 

word  implies  covenant,  488. 

DEMURRER  OF  PAROL, 
abolished,  372. 

DESCENDIBLE  FREEHOLDS, 
descent  of,  352,  363. 

DESCENT, 

alteration  of  line  of,  358,  359. 

ancestor,  lineal,  to,  360,  361. 

attainder,  effect  of,  360,  363. 

brother  to  brother  or  sister,  from,  360. 

coparceners,  from,  356. 

copyholds,  of,  t^. 

customs,  effect  of  Inheritance  Act  on,  ib. 

equitable  estates,  of,  ib, 

evidence  of  extinction  of  line  of  descent,  what  suf^ent,  362. 

executory  devise,  of  estate  by,  356. 

failure  of  heirs  of  purchaser,  355. 

grantor,  limitation  to,  effect  of,  357,  358. 

heirs  of,  limitation  to,  effect  of,  t^. 
half-blood,  to,  362. 
8.  3l) 
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jyEaCEST— continued. 

heir  of  testator,  deriae  to,  effeot  of,  357,  358. 

of  another  person,  deyiae  or  limitation  to,  e£Eeot  of,  359. 
Inheritanoe  Act,  852—364. 

oommenoement  of,  364. 

interpretation  olanse,  352. 

objects  of  Act,  353. 
limitation  to  pantor  or  his  heirs,  357,  358. 
heirs  of  a  person,  effect  of,  359. 
male  line  of  ancestors  preferred,  361. 
mother  of  male  paternal  ancestor  preferred,  ib. 
old  law,  353,  364,  367,  358,  360,  362,  363. 
person  last  entitled,  when  traced  from,  356. 
poise$tio /ratrii,  role  of,  362. 
posthumous  heir,  rights  of,  356. 
porohaser,  meaning  of  word,  352. 
traced  from  last,  366. 
presumption  as  to  who  was,  t^. 
remainder,  of  estate  in,  366. 
leyersion,  of  estate  in,  ib. 
root  of  descent,  356,  366. 
SheUeyU  Ciue^  rule  in,  358. 

geisinafaeit  sHpitem,  rule  of,  abolished,  365,  366,  362. 
sister  to  brother  or  sister,  from,  360. 
trust  property,  of,  667,  600. 

DESOENT  CAST, 

not  to  bar  right  of  entry,  172. 

DETINUE, 

when  time  runs  in  actions  of,  208,  212. 

DEVASTAVIT, 

daim  for,  barred  in  siz  years,  211,  tee  236. 

DEVISE.    See  Ck>N8irBucnoN  of  Wnu. 
children,  to,  effect  of,  433,  434. 
contract  to  sell  by  testator,  effect  on  devise,  422. 
debts,  in  trust  to  pay,  effect  on  running  of  time,  236. 
estates  tail,  of,  not  to  lapse,  433 . 
executor,  to,  iMUsee  the  fee,  432. 
fee  passes  witiiout  words  of  limitation,  430,  432. 
general,  includes  copyholds  and  leaseholds,  426. 

operates  as  execution  of  power,  426 — 430. 
heir,  effect  of  devise  to,  357,  360. 

mortgage  estate,  of,  effect  of  subsequent  acquisition  of  equity  of  redemp- 
tion, 422. 
real  estate  charged  with  debte,  of,  who  is  to  raise  money  for  payment, 
886—391. 
if  devised  in  trust  for  whole  estate,  devisee  in  trust  to  sell,  386. 
if  devised  beneficially  in  fee  or  in  tail  for  whole  estete,  devisee  to 

sell,  390. 
in  other  cases  executor  to  sell,  389,  390,  eee  388. 
residuary,  includes  lapsed  and  void  devises,  426. 
specialty  creditors,  void  against.  866. 
subsequent  conveyance,  effect  oi,  421,  422. 
trustee,  to,  passes  the  fee,  432. 
without  words  of  limitation  passes  the  fee,  430. 

DEVISEE, 

debts,  sale  for  payment  of,  by,  386,  388,  389,  390. 

disclaimer  by,  294. 

liable  to  debts,  367,  368,  see  379. 

mortgaged  land,  of,  liable  to  mortgage  debt,  391  et  eeq.     See  LooKB 

KiNO^B  Aor. 
retainer  by,  384. 
trust,  in,  sale  for  payment  of  debte  by,  386,  388,  389. 
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DEVOLUTION', 

of  trnst  and  mortgage  eetaieB,  600. 

DDE  WITHOUT  I8SU1B, 

qperatUm  of  woids  in  dayise  or  bequert,  431,  482» 

DiaNiTr, 

entaU  of,  242. 

iiot  within  Statatee  of  limitation,  114. 

DISABILITIES, 

saying  in  fayonr  of  persons  nnder, 

in  the  oase  of  claims  under  the  Prescription  Act,  19. 
in  the  reooyerj  of  land  or  rent,  141^146,  196,  197. 

as  to  mortgages,  141,  161,  196. 

soooessiye  disabilities  in  the  same  person,  141 . 

in  differeiit  persons,  145. 
in  the  recoyerj  of  money  charged  on  limd  or  legacies,  176, 182, 190^ 
22o. 

no  saying  as  to  arrears  of  rent  or  interest,  190. 
in  the  recoyerj  of  debts  by  specialty,  204,  205. 
in  the  recoyeiy  of  debts  by  simple  contract,  216. 

representatiyes  of  persons  dying  nnder  disability,  217. 
where  time  once  begins  to  run,  disability  does  not  stop  it,  141,  196, 

aee  215. 

DXSGHABGE  OF  WATEB, 

prescriptiye  right  to  discharge  water  on  adjoining  land,  71,  72. 

DISGLADCEB^ 

dear,  mnst  be,  294. 

oonduot,  br,  ii, 

deed,  should  be  by,  t^. 

deyisee,  by,  293,  294. 

disentailing  deed,  by  party  to,  effect  of,  253. 

effect  of,  294. 

freehold,  of  estate  of,  293,  294. 

heir,  by,  of  deyised  land,  effect  of,  358. 

husband,  by,  may  nye  ^eot  to  wife's  dispositioii,  294. 

land  charged  with  debts,  of,  388. 

married  woman,  by,  293,  490. 

parol,  of  deyised  copyholds,  294. 

of  personallnr,  ih, 
tenant,  by,  of  landlord's  title,  135. 
trustees,  by  one  of  seyeral,  294. 
trustee  in  bankruptcy,  by,  effect  of,  492. 

DBOONTINUANGE, 

what  is,  172. 

not  to  bar  right  of  entry,  ib, 

DISENTAILma  DEED, 
alien,  by,  253. 

contract  to  execute,  spedfio  perfozmanoe  of,  272,  275. 
disclaimer  by  party  to,  effect  of,  253 
form  of,  254,  272,  273. 
infant,  ordered  to  execute,  275,  374. 

under  Infants  Settlement  Act,  yoid  on  death  under  age,  314. 
inrolmentof,  273,  280,  290,  291. 

acknowledgment  not  required  before,  290. 

Ixmkrupt  tenant  in  tail,  in  case  of,  282,  288. 

copyholds,  in  case  of,  280,  291. 

entailed  money,  in  case  of,  289,  290. 

fees  for,  311. 

may  be  after  death  of  tenant  in  tail,  273. 
judgment  debtor  ordered  to  execute,  453. 
lunatics,  in  case  of,  253. 

3d2 
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DISENTAILma  DlSRD—coHtinuid. 

nuffried  woman,  by,  should  be  aoknowledged  before  inrolnieiit,  273. 

operation  of,  253. 

payment  of  money  out  of , Court,  required  on,  289,  657. 

powers,  destrootion  of,  by,  253. 

reotifloation  of,  275. 

relation  baok  of  inrolled  deeds,  291. 

tenant  for  life,  by,  effeot  of,  253. 

reoital  that  tenaat  in  tail  is,  effeot  of,  t^. 
▼esting  order  operating  as,  503. 

DISSEISIN, 

what  amounts  to,  115. 

DISTRESS, 

annuity  giyanby  will,  for,  107,  609,  610. 
oommon,  for  suroharge  of,  48. 
executor's  right  of,  107. 
rent,  for,  106,  107. 

six  years'  arrears  reoorerable  by,  185,  186. 
tolls,  for,  27. 
waiver  of  forfeiture,  is,  125. 

DISTRIBUTION  OF  ASSETS, 

by  executor  or  administrator  after  notice,  553. 

DITCHES, 

possession  of,  what  constitutes,  120. 
rights  of  ownership  as  to,  66. 
set  out  on  indosure,  75. 

DIVERSION  OF  WATER, 
action  for,  77. 
custom,  by,  26,  74. 
flood  water,  of,  70. 
licence  for,  48. 
prescription,  by,  71. 
right  to  make,  7,  69,  70. 

See  WaTBK— WATBBOOtTBaB. 

DIVIDENDS, 

apportionment  of,  in  respect  of  time,  442,  443,  444,  445. 
charging  order  on,  455. 

DIVORCE, 

dower  forfeited  on,  343. 

sequestration  in  case  of,  effect  on  wife's  property,  327. 

DOCKETS, 

to  be  closed,  461. 

DOMICILE.    See  Will. 

DOMINANT  TENEMENT, 
meaning  of,  5. 

DOOMSDAT  BOOK, 

eyidence  as  to  tenure  by  ancient  demesne,  247. 

DOWER, 

acknowledged  deed,  effect  of  conyeyanoe  by,  293,  343. 

adultery,  forfeiture  on,  343. 

agreement  not  to  bar,  348. 

aBenation  of  husband  will  defeat,  346. 

appointment  will  defeat,  243. 

arrears  recoverable  of,  186. 

assignment  of,  limitation  of  action  for,  114. 

attendant  terms  used  to  bar,  342. 
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DOWEB— «on^iMiMf. 

bar  of,  alienation  of  land  bj  husband,  by,  34 1^  846. 

attendant  tenns,  br  means  of,  342, 

beqnest  of  personal  estate,  by,  346. 

declaration,  by,  347. 

deed  acknowledged,  by,  348. 

deyise  of  real  estate,  by,  347. 

Dower  Act,  under,  %b, 

jointure,  by,  341,  342. 

uses  to  bar,  by,  342. 
bargain  and  sale  in  relation  to,  346. 
contract  of  sale,  land  subject  to,  344. 

of  husband,  effect  of,  346. 
creditors,  dower  has  priority  over,  346,  878. 
declaration,  bar  by,  347. 
deyise  of  real  estate  will  bar,  ih, 
diyoroe,  forfeiifure  on,  343. 
Dower  Act,  objects  of,  340. 

operation  of,  349. 
election,  when  widow  put  to,  346,  347,  348. 
jointure  and  dower,  between,  841. 
next  of  kin  of  widow,  by,  347. 
equitable  estates,  out  of,  344. 

executoiy  devise  over  on  death  of  husband  does  not  defeat,  346. 
freebench,  343.    See'EvKSBSScsL, 
gavelkind  lands,  out  of,  343. 
joint  tenant,  widow  of,  not  entitled  to,  346. 
jointure,  bar  by,  341,  342. 
leases  by  doweress,  660,  661. 
legacies  in  lien  of,  j^ority  of,  348, 

interest  on,  %b, 
limitation  of,  time  for  reooYerj  of,  348,  346,  Mf  114. 
mortgaged  land,  out  of,  344. 
old  law  of,  340—342,  344,  346,  346,  347. 
oitium^  dower  ad,  abolished,  349. 
partitioned  estates,  out  of,  346. 
plaint  for,  abolished,  170. 
property  subject  to,  340,  341. 
protector,  doweress  not  to  be,  263. 

purchase  for  valuable  consideration  a  defence  against  claim  for,  171. 
railway  company,  where  land  taken  by,  341. 
recovery  of,  170,  343. 
remainders,  out  of,  344. 
reversions,  out  of,  t^. 
seisin  of  husband  not  necessary,  846. 
Statute  of  Uses  in  relation  to,  841,  846. 
uses  to  bar,  842. 
will,  conditions  in,  dower  is  subject  to^  847. 

declaration  in,  will  bar,  ib. 
writ  of  right  of,  aboUahed,  170. 

DRAINS, 

dedication  of  part  of  settled  estate  for,  660,  «m  684, 
indosure,  set  out  on,  74,  76. 
land,  right  to  drain,  68,  69. 
repair  of,  80. 

sewage,  right  to  discharge  through,  72. 
extent  of  right,  62,  74. 

DX7EHAH,  CHANCERY  COURT  OP, 
judgments  in,  enforcement  of,  460,  464. 
registration  of,  462,  463. 
Conveyancing  Act,  1881,  jurisdiction  under,  620. 
Partition  Acts,  jurisdiction  tmder,  739. 
Settled  Estates  Act,  juxisdiotion  under,  660. 
Settled  Land  Acts,  jurisdiction  under,  704. 
Trustee  Acts,  juriscuotion  under,  610.  . 
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EABNINGS, 

of  married  wonum  to  be  separate  property,  817,  328,  S29. 

EASEMENT.     ^    Aib— Liqht— Pxw— Witrbc»ub8»--Way--Fbbbobif- 
noN. 
abandonment  of,  29. 
alteration  of  dominant  tenements,  effect  of,  ib, 

of  enjoyment,  76. 
claiming,  modes  of,  6,  7,  45  ^  teq. 
contract  in  respect  of,  6. 
conveyance  of  land  includes,  677. 
conyeyed  or  created  only  by  deed,  46. 
deed  necessary  for  creation  and  oonYcyance,  46. 
definition  of,  6. 

dominant  tenement,  most  be  daimed  in  respect  of,  ih. 
drainage,  62. 

evidence  of  user  of,  10,  14,  17,  46. 
extinguishment  of,  29. 
grant  of,  46,  47. 

effect  of  express,  on  daim  by  prescription,  29,  46. 

lost,  doctrine  of,  45,  46,  tM  99. 

Settled  Land  Acts,  tmder,  677,  686,  721. 

use,  by  way  of,  47,  616. 
implied  grant  of,  59. 
instances  of,  6,  7. 

leases  of,  under  Settied  Estates  Act,  644. 
under  Settied  Land  Acts,  680. 
licence  for,  enforceable,  when,  48. 
deed,  should  be  by,  47. 
mergper  of,  5. 

multitude  of  persons  cannot  prescribe  for,  6. 
nature  of,  5. 

payment  in  respect  of,  6. 
pleading,  in  clium  to,  16,  46. 
prescription,  daim  to,  by,  6,  6,  46  €t  tej. 
Prescription  Act,  what  are  within,  7. 

effect  of,  on  claims  to,  ib. 
See  Pbebobiftion  Aor. 
profit  d  prendre  and,  difference  between,  2,  5. 
property,  imposed  on,  not  on  owner,  6. 
rent  cannot  issue  out  of,  6,  107. 
reversioner,  action  by,  95. 
statute,  effect  of  a,  on,  29. 
support  from  land  or  buildings,  6,  7. 

tenancy  for  life  or  years,  enjoyment  during,  8,  12,  19 — 21,  45,  51. 
tenant,  acquisition  by,  over  Ifmd  of  landlcra,  3,  8,  9,  12,  61. 

grant  by  one,  to  another,  8,  61. 
unity  of  possession,  effect  of,  5,  9,  29,  46. 

EAVES, 

right  to  discharge  water  from,  71,  72. 

ECX:iLE8IASTICAL  CORPORATION, 

not  witiiin  the  old  Statutes  of  Limitation,  168. 
provision  as  to,  in  2  &  3  Will.  4,  c.  71.  .2,  5. 

3&4  WiU.  4.  c.  27..163. 

ECCLESIASTICAL  COURTS, 

recovery  of  legades  in,  to  be  subject  to  3  &  4  WiU.  4,  o.  27  . ,  173. 
jurisdiction  of,  transferred  to  the  Court  of  Probate,  173. 
jurisdiction  in  case  of  pews,  90. 

EJECTMENT, 

nature  of  action,  171, 
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ELECrriON, 

dowetr,  between  jointure  and,  841. 
married  woman,  by,  298,  742. 
Tmsiee  Acts,  jniisdiotion  nnder,  in  oases  of,  616 
widow,  when  put  to,  846,  347. 
next  of  kin  of,  bj,  347. 

ELBQIT,  WBTT  OP, 

creditor  in  possession  nnder,  mnst  aooonnt,  464. 

form  of,  448. 

inqnisition  nnder,  ib. 

property  which  may  and  may  not  be  taken  nnder  an,  447,  448. 

tenant  by  elegit^  redemption  by,  464. 

ENCROACHMENT, 

tenant,  by,  presumed  to  belong  to  tenant,  39,  40,  118. 
waste  of  manor,  on,  presumed  to  belong  to  lord,  39,  118. 
adyerse  possession  of ,  116,  117. 

ENFRANCHISEMENT, 

common,  how  far  extmgnishes,  42. 

power,  under,  mineralB  and  surface  dealt  with  apart,  736,  787. 

presumption  of,  from  not  ezactinff  fines,  105. 

tenant  for  life,  by,  under  Settled  Land  Acts,  677,  678,  679. 

ENJOYMENT. 

nature  of  requisite,  to  give  right  tmder  Prescription  Act, 
to  profits  d  prendre,  3,  4. 
to  easements  other  than  light,  7 — 10. 
toHght,  11,  12. 
periods  of,  in  case  of  profits  d  prendre,  2. 

easements,  6,  11. 

ENJOYMENT  AS  OP  RIGHT, 
in  case  of  custom,  24. 

daims  to  easements,  7 — 10. 

ENTAILED  LAND.    See  Estatb  Tail— Tbhaot  m  Tail. 

ENTAILED  MONEY, 

application  of,  under  Hues  and  Reooyeries  Act,  288,  289. 

definition  of,  in  Pines  and  Recoyeries  Act,  241. 

dispositions  of,  288—290. 

Ireland,  belonging  to  bankrupt,  in,  290. 

old  modes  of  barring  entail  in,  289. 

payment  out  of  Court  of,  289,  290,  667. 

ENTRY  ON  LAND, 

landlord,  by,  on  expiration  of  term,  119. 
not  to  be  deemed  possession,  136. 

ENTRY  ON  LAND,  RIGHT  OF, 

accrued,  when  deemed  to  have  first,  119. 
in  case  of  administrator,  126. 

forfeiture,  120,  123. 

future  estates,  120,  122,  194. 

tenant  at  wiU,  126. 

tenant  from  year  to  year,  130. 

wrongful  receipt  of  rent  under  a  lease,  134. 
aliened  by  deed,  may  be,  489,  490. 
continual  claim  not  to  preserve,  136. 
descent  cast  and  discontinuance  will  not  bar,  172. 
devised,  may  be,  401. 
limitation  of  time  for  enforcing,  113,  194. 
nature  of,  346. 
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EQUITABLE  ESTATES, 

oopyhokU,  in,  disposition  of,  bj  mazxied  woidaii,  303. 

\fy  tenant  in  tail,  279. 
oortesy  out  of,  350. 
descent  of,  355. 
dower  out  of,  344. 

execution,  liable  to  be  taken  in,  446,  447. 
fines  and  recoveries  of,  250. 
tenant  in  taU,  disposition  by,  253,  275,  270. 

EQUITABLE  EXECUTION, 

appointment  of  leoelTer  as,  477. 

EQUITY,  COURTS  OF, 

Statutes  of  Limitation,  how  far  bound  by,  149,  232,  233. 
relief  when  time  has  run  pending  an  injunction,  238. 

EQUITY  OF  REDEMPTION, 

barred  by  twelve  jears*  possession  by  mortgage,  158,  159,  160,  197. 
debfcs,  applicable  m  payment  of,  under  3  ft  4  WilL  4,  c.  104.  .378. 
dower  out  of,  344. 

EQUITY  TO  SETTLEMENT, 

examination  on  taking  acknowledgment,  effect  of  on,  308. 

released,  may  be,  315. 

retainer,  effect  on,  316. 

reversionazy  personal^,  in,  may  be  released,  315. 

ERASURE, 
in  wiU,  419. 

ESCAPE  OP  WATER, 

UabiUty  for,  80,  81. 

ESCHEAT, 

creditors,  does  not  affect  rights  of,  378. 

felo  de  sff  lands  of,  not  subject  to,  363. 

felony  not  to  cause,  363. 

nature  of,  109. 

person  taking  estate  by,  within  3  &  4  Will.  4,  c.  27. .  102. 

trust  property  not  liable  to,  527,  lee  506. 

trustee,  beneficial  interest  of,  liable  to,  528. 

ESTATE  AT  WILL,  127. 
See  TsjUASOY  AT  Will. 

ESTATE  FROM  YEAR  TO  YEAR,  131. 
See  Tbnakot  froic  Ybab  to  Ybab. 

ESTATE  FUH  AUTRE  VIE,    See  AUTRE  VIE. 

ESTATE  TAIL, 

attainder,  effect  of,  on,  363. 

advowson,  in,  166. 

bankrupt,  of,  280—288.  , 

di4>08ition  by  trustee,  280,  281. 

rents  and  covenants  of,  286,  287. 
bar,  power  under  Fines  and  Recoyeries  Act  to,  252,  253. 

power  cannot  be  restricted  by  settlor,  253. 
base  fee,  meaning  of,  241,  243. 

enlargement  of,  256,  268,  270,  271,  283.     See  Basb  "Eve, 
chattels  cannot  be  entailed,  242. 
confirmation  of  voidable  estates,  269,  270,  283. 
contingent,  disposition  of,  252,  253. 
contract,  disposition  resting  only  in,  to  have  no  effect,  272,  274. 

to  disentail,  specific  porformanoe  of,  272,  275. 
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JffTATE  TAllt-contitmed. 

oopyholdfl,  in,  muat  be  a  oostom  for,  277. 
disposition  of,  277—280. 
mortgaffe  of,  260. 
(dd  mocuM  of  barring,  277. 
presumption  of  bar,  277.    8se  Ck>FxaoLD0. 
definition  of,  241,  242. 

demesne,  lands  in  ancient,  cannot  be  entailed,  242. 
devise  of,  not  to  lapse,  433. 
dignity,  in,  242. 

disiantailing  deed,  operation  of,  253.    See  DiSBMTAXLnra  Dxbd. 
disposition  of,  252—261,  271—276. 

declaration  of  trusts  is  not,  within  the  Act,  254. 

for  limited  purposes,  269 — 261.    See  Fnna  and  Bbootbbxbs  Acv. 
entailed,  what  cannot  be,  242. 
equitable,  disposition  of,  253,  275. 

in  copjholds,  279. 
exproviaione  viri,  disposition  of,  254. 
execution,  maj  be  taken  in,  447. 
expectant  heirs,  dispositions  by,  256,  257. 
fines,  formerly  barred  by,  243,  244.    See  Fdibb. 
half-blood,  descent  to,  362. 

infant  ordered  to  convey,  for  payment  of  debts,  374. 
leases  of  entailed  land,  259—261,  tee  709. 
limitation  of,  words  necessary  for,  613. 
limitation  of  actions  in  case  of,  114,  146 — 148,  197. 
lunatic,  barring  by,  253. 
married  woman,  barring  by,  253,  272,  273. 
money  to  be  laid  out  in  entailed  lands,  disposition  of,  288—290.    See 

Dhtaxled  MoirxT. 
mortgages  of,  259—261. 
origin  of,  242. 

personalty  cannot  be  entailed,  t^. 
protector  of  settlement,  261 — 269.    See  Fbotboiob. 
quasi  entails,  242. 

how  barred,  243. 
recoyeries,  formerly  barred  by,  245.    See  Bbooybbibb. 
rent,  in  a,  254. 
tenant  for  life,  disentailing  deed  by,  effect  of,  253. 

recital  that  tenant  in  tail  is,  effect  of,  ib. 
terms  of  years  cannot  be  entailed,  242. 
trust  for  sale,  prior,  may  be  executed,  253. 
vesting  order  of,  267,  499,  503. 
voidaUe  estates,  confirmation  of,  269,  270,  283. 
warranty,  not  barraUe  by,  252. 

ESTOPPEL, 

eases  where  there  is  no,  259. 
consideration  for  a  deed,  as  to,  259,  <m  614. 
copyholds,  surrender  of,  does  not  operate  by,  ib. 
deed,  hy,  258,  259. 
by  forged,  259. 
expectant  interests  bound  by,  257. 
fines,  operation  by,  ib. 
nature  of,  258. 
pais,  in,  ib, 

in  mercantile  transactions,  ib, 
recital,  by,  258,  259. 
record,  by  matter  of,  258. 
recoveries,  operation  by,  257. 

EST0VEK8, 

common  of,  30,  36. 

EVICTION  BY  TTTLB  PARAMOUNT, 
apportionment  of  rent  in  case  of,  546. 
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EVIDENOE, 

oonunon,  of  xifflit  of,  3,  4. 

Ticdna^,  Deoause  of,  *34. 
copyhold  title,  eridenoe  of,  278. 

oorenants,  of  perfoimanoe  of,  reodpi  for  rent,  674,  676. 
eaeementB,  of  iwer  of,  10,  14,  17>  46. 
extinction  of  line  of  descent,  of,  what  is  snifioient,  362. 
heir,  of  title  of  person  selliiur  as,  356. 
husband  or  wife  against  each  other,  by,  333,  339. 
inftmt  settlements,  on  application  to  sanction,  314. 
imolment  of  deeds,  of,  290,  291. 
pews,  of  rights  to,  88,  90. 
recitals  twenty  years  old  to  be,  666,  667. 
sale,  on,  expenses  of,  676. 
sea  shore,  of  rights  as  to,  86. 
Settled  Estates  Act,  on  applications  under,  647,  661,  667. 

on  appointment  of  guardians  under,  666. 
trustees,  on  appointment  of  new,  621. 
way,  of  grant  of  private,  61,  62. 

of  dedication  of  public,  60,  61. 

EXAMINATION  OF  MABRIED  WOMEN, 
acknowledging  deeds  on,  300,  308. 
eopyholds,  on  surrendering  equitable  interest  in,  303. 

2uity  to  a  settlement,  effect  on,  308. 
.  W.  P.  Act,  1882,  effect  of,  as  to,  326,  329. 
payment  of  money  out  of  Court,  on,  293,  742. 
Settled  Estates  Act,  on  applications  under,  662,  663. 

EXCEPTING  CLAUSES  IN  WILL, 

whether  sect.  24  of  Wills  Act  applies  to,  426. 

EXCEPTION, 

of  right  of,  way  In  lease  operates  as  grant  by  leasee,  67. 
fishing,  37. 
qporting,  3. 

EXCHANGE, 

condition  in  law  not  to  be  implied  from,  487. 

deed,  must  be  by,  486. 

power,  under,  minerals  and  surface  may  be  dealt  with  apart,  736,  736. 

Settled  Land  Acts,  under,  678,  679,  686. 

trustees  for  sale  may,  568,  ue  561,  666. 

Trustee  Acts,  jurisdiction  under,  where  decree  for,  616. 

EXECUTION, 

delivery  in,  of  land,  what  is,  477. 

land  not  affected  by  judgment  until,  t^. 
eqidtable,  ib, 
registration  of  writs  of,  481,  482,  tu  470—472,  478. 

EXECUTOR, 

account  of  original  testator's  estate,  right  to,  237. 

administration  action,  protected  by,  561,  562. 

administrator  and,  distinction  between,  126. 

advice  of  Court,  application  for,  654,  657. 

allow  any  debt  on  any  evidence,  power  to,  604. 

attorney,  power  of,  payments  hj  executor  in  pursuance  of,  660,  «m  612. 

barred  debts,  may  pay  and  retam,  236,  383. 

compound  or  compromise,  power  to,  604,  605. 

covenants,  bound  by,  616. 

liabiUty  for,  661,652. 
decree  in  administration  action  protects,  i^. 
devise  to,  passes  the  fee,  432. 
distress  by,  for  rent,  107. 
distribution  of  assets  by,  after  notice,  663. 
evidence,  may  allow  debt  on  any,  604. 
judgments,  protected  against  unregistered,  472,  473. 
liabiUty  of,  to  creditors,  236.   ■ 
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limitation  of  aotionB  bj  or  against,  for  injniiee  to  propertj,  201,  202. 

in  respeot  of  debts,  &o.,  215,  216,  tee  202,  203,  235,  236. 

in  respeot  of  legacies.    See  Lboaczis. 
Limitations,  Statute  of, 

aoknowledgment  nnder,  bj,  219. 

payments  nnder,  bj,  227,  229,  230. 

plead,  not  bound  to,  236. 
its  pendens f  registration  of  administration  action  as,  does  not  interfere 

with,  465. 
new  trustee,  power  to  appoint,  in  certain  oases,  600—602. 
payments  by,  efPeot  in  preventing  running  of  time,  227,  229,  230. 
preference  in  payment  of  debts  by,  383. 
proteotor  of  settiement,  not  to  be,  263. 
recdver  will  be  appointed  against,  when,  383,  384. 
rent,  liability  for,  651,  652. 
retainer  by,  383,  384.    See  Bbxainbb. 
sale  for  payment  of  debts  by,  implied  power,  388,  389. 

lapse  of  time,  efPect  on  power  of  sale,  389. 

purchasers,  protection  of,  390. 

statutory  power  of  sale,  389,  390. 
trustee  of  legacies,  how  becomes,  181. 
trustee  appointed  to  perform  duties  of,  499,  619. 
Trustee  Act  extends  to,  498,  499. 
witness  to  will,  may  be,  414. 

EXECUTORY  INTERESTS, 
di^>08able  by  will,  401. 

EXECUTRIX, 

liability  of  husband  of,  339. 
married  woman,  336,  338,  389. 

EXONERATION, 

of  mortgage  estates.    See  Looxb  EJoro's  Act. 

EXPECTANCES, 

alienation  of,  257,  see  489. 

oontraots  in  respect  of,  enforceable,  257. 

issue  inheritable  cannot  under  3  &  4  Will.  4,  c.  74,  bar  their,  266,  257. 

EXPRESS  TRUST, 

effectof ,  on  the  running  of  time  under  Limitation  Acts,  150,200,234,«m  231. 
in  case  of  land  or  rent,  160—164,  234,  see  231. 

of  money  payable  out  of  land,  200,  see  181, 189,  231,  234,  236. 
of  money  payable  out  of  personalty,   181,  189,   234,   236, 
236, «M  231. 
who  is  express  trustee,  151,  234. 

EXTENT, 

at  suit  of  crown,  what  may  be  taken  under,  467. 

EXTINCTION, 

of  public  ways,  63. 
of  private  ways,  58,  66,  66. 
of  rights  of  water,  76. 
light,  96. 
of  titie  under  3  &  4  Win.  4,  c.  27  . .  167—169. 

EXTINGUISHMENT, 
of  powers,  296. 

by  married  women,  296,  315. 
of  rentoharges,  547. 

EXTRA-PAROCHIAL  PERSONS, 
may  prescribe  for  pew,  89. 

FACULTY, 

lost  grant,  doctrine  of,  applied  to,  46. 
pew,  with  regard  to,  88. 

FALSIFICATION, 

of  pedigree  by  vendor  a  misdemeanor,  549. 
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FASCIA, 

right  to  erect,  as  an  eaeement,  6« 

FEE, 

paeeee  under  a  deyiee  without  words  of  limitation,  430,  432. 
what  are  snifioient  words  of  limitation  of,  613. 

FEE-FABM  BENT, 

axrears  reooTerable,  186. 

oonsideration  for  salee  under  Settled  Estates  Act,  649. 

Settled  Land  Acts,  682. 
distress  for,  by  grantee  of  the  Grown,  108. 

generally,  609,  610. 
what  is,  106. 

FEE  SIMPLE  CONDITIONAL, 
definition  of,  242. 
in  personal  annuity,  ih. 

FEES, 

acknowledgments  of  married  women,  on  taking,  310. 

derise  of  copyholds,  payable  on,  403,  404. 

Unes  and  Beooyeriee  Act,  under,  309 — 311. 

marriage,  claimed  by  prescription,  26. 

powers  erf  attorney,  in  relation  to  depositing,  in  centrsl  ofBoe,  641. 

searches,  for  judgments,  deeds,  &c.,  641,  642,  8«€  483,  484. 

Settled  Estates  Act,  in  proceedings  under,  666,  667. 

visitation,  claimed  by  prescription,  26. 

FSLO  J>E  8B, 

lands  of,  dio  not  escheat,  863. 

FELON, 

appointment  of  new  trustee  in  place  of,  518. 
Court  to  be  protector  where  protector  a,  266,  276. 
felony  does  not  cause  escheat  363. 

FEME  COVEBT.    80$  MATamcn  Woiciir. 

FENCE, 

prescription  to  maintain,  26. 

FEOFFMENT, 

deed,  must  be  by,  486. 

infant,  by,  according  to  custom,  yalid,  ib, 

tortiously,  not  to  operate,  487,  488. 

FEBBIES, 

highway,  form  part  of,  87. 
rights  as  to,  ib, 

riBRI  FACIAS, 
writ  of,  449-461. 

See  WszT  of  Febbi  Faous. 

FINES, 

abolition  of,  244. 

amendment  of,  249,  250. 

ancient  demesne,  of  lands  of,  proyiaions  as  to,  246,  247. 

confirmation  of  prior  acts  by,  270. 

contingent  remamders,  on,  effect  of,  257. 

covenants  to  levy,  provisions  as  to,  245,  246. 

custody  of  records  of,  252. 

defects  in,  remedied,  250,  251. 

equitable  estates,  of,  t^. 

estoppel,  operation  by,  257. 

expectancies,  on,  effect  of,  %b, 

nature  of,  244. 

non-claim  of,  effect  of,  115. 

married  women's  property,  disposition  of,  by,  298. 
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bankrapt  tenant  in  tail,  provisiona  as  to,  280 288 

baae  fej  enlargement  of,  256,  268,  270,  271,  283.  * 
.Berwick-on-Tweed,  Act  applies  to,  806. 
confirmation  of  voidable  estates,  269. 
copyholds,  applioation  of  Act  to,  277—280.  303. 
ooets  under,  309,  311. 

crown,  reyersion  in,  not  to  be  barred,  254,  256.     . 
disposition  of  estate  tail  under,  262—261,  271—276. 
bankrapt  tenant  in  tail,  in  case  of,  280—288. 

oopvholda,  in  case  of,  277—280,  sm  308. 

declaration  of  tmst  is  not,  254. 

deeds,  inrolment  of,  290,  291. 
relation  back  of  inzoUed,  291. 

defects  in,  cannot  be  remedied  by  Court  274,  275 

eqtdty,  rules  of,  excluded,  274. 

limited  purposes,  for,  259,  260. 

modes  in  wbich,  effected,  271—276. 

Testing  order  may  take  effect  as,  267,  498,  499,  503. 
entailed  money,  288—290. 
fees  under,  309 — 311. 
fines,  abolished,  244. 

amendment  of,  249. 

covenants  to  levy,  provisionB  as  to,  245,  246. 
Ireland,  lands  in,  240,  290,  306. 
mazzied  woman,  disposition  by,  292 — 303. 

acknowledged,  must  be,  292,  299. 

acknowledgments,  when  necessaiy,  292,  293.    See  AonrowLRDaJCBNT 

ov  Dbkds  bt  ifAitttTiPi.  Woken. 
bankruptcy  of  husband  does  not  affect,  292. 
compel,  Court  cannot,  300. 
cop^olds,  of,  303. 
husband,  concurrence  of,  necessary,  292. 

when  dispensed  with,  303 — 806. 
powers  given  V  Act  not  to  interfere  with  other  powers,  2d5. 
restramt  on  anticipation  affects  power  given  by  Act,  ib. 
protector,  provisions  as  to.    See  Taxnaffroi^ 
recoveries,  abolished,  244. 

amendment  of,  249. 

covenants  to  suffer,  provisions  as  to,  245,  246. 

USHEBY, 

appurtenant,  how  far  a  several  fishery  can  be,  37. 

bed  of  river,  ownership  of,  in  relation  to,  38. 

change  of  course  of  stream,  effect  of,  37. 

common  of,  ib, 

corporation,  held  by,  on  trust  for  members,  24,  38. 

crown,  grant  of,  38. 

different  kinds  of,  37. 

foreshore,  effect  of  grant  of,  on,  38. 

reclamation  restrained  by  owner  of  fishery,  ib. 
free  fishery,  meaning  of,  37. 
gross,  in,  not  within  Prescription  Act,  t^. 
inhabitants,  prescription  by  corporation  in  trust  for,  24. 
manor,  in  waters  in  a,  38,  39. 
non- tidal  waters,  in,  88. 

public  has  no  right  in,  ib, 
oystors,  for,  public,  ib, 
several,  ib, 
prescription  for  several,  ib, 
profit  a  prendre,  is  a,  2,  37. 
public  right  of,  38. 

quieted  in  possession  of,  bill  to  be,  44. 
reserved,  several  fishery  cannot  he,  Zl,  eee  57. 
riparian  owners,  right  of,  38. 
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Bererali  natme  of,  S7. 

abandonznent  ol|  ik, 

proof  of ,  i*.  .       t  A.      X 

acnl  of  river,  &c.,  o-wnonihip  of,  in  reUtum  to,  88. 
term  of  years  in,  most  be  by  deed,  47. 
tidal  waters,  in,  38. 

seTeral  fishery  in,  ih, 
weir,  pz«eoription  for  fishing,  88,  89,  71. 

HXTUEES, 

ezeoation,  when  liable  to,  460. 

FLOOD  WATER, 

light  to  divert,  70. 

FLOW  OF  WATER, 
light  to,  67,  68. 

FORCIBLE  ENTRY,  119. 

FORECLOSURE, 

action,  tune  within  which,  most  be  brought,  114,  149, 161,  177. 

azreais  of  interest  reooverable  in,  187. 

infant  mortg^agor,  day  to  show  cause,  373. 

sale  in  action  for,  696—698. 

time  within  which,  mnst  be  bronght,  114,  149,  161, 177. 

Trostee  Act,  jnzisdiotion  under,  in  case  of  decree  for,  616. 

FORESHORE, 

crown  in,  right  of,  86,  86. 
grant  of,  effect  on  fishing,  38. 
what  words  will  pass,  86. 
manor,  may  be  paroef  of,  %b, 
pnblic  rights  in,  t^. 
reclamation  of,  restrained  by  owner  of  fishery,  38. 

FORFEITURE, 

lease,  of,  distress  is  waiver  of,  126. 

reUef  against,  687—689,  633,  634. 
right  to  land  acoraes  in  case  of,  when,  120, 123. 
Settled  Land  Acts,  exercise  of  powers  nnder,  not  to  cause,  707, 722. 

FORGED  DEED, 
estoppel  by,  269. 

FORMEDON, 

writ  of,  abolished,  169. 

FOWLING, 

is  a  profit  dprmdr0,  2. 

FRAUD, 

effect  on  running  of  time, 

in  case  of  land,  164—166,  233. 

in  case  of  debts,  210,  233. 
power,  on,  268,  269. 

FRAUDULENT  CONCEALMENT, 
of  deeds,  how  punishable,  649. 

FRAUDULENT  CONVEYANCES, 

may  be  set  aside  after  death  of  debtor,  866. 

FREEBENCH, 

attaches  at  death  of  hnsband,  right  to,  343. 

bar  of,  303,  343. 

Dower  Act  does  not  apply  to,  343. 

plaint  for,  abolished,  170. 

Wills  Act,  defeated  by  devise  under,  402. 
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FREEHOLD, 

meaning  of,  104. 

may  be  oonTeyed  by  grant,  486. 

FREEHOLD  LEASES, 

within  Liheritanoe  Act,  862. 
Wills  Act,  401. 

FUTUBE  USES, 

to  take  effect  without  esBtenoe  of  9eintUla  juris,  666,  667. 


GARDEN, 

xig^t  to  light  for,  cannot  be  aoqnired,  11. 

settled  estates  maj  be  dedioated  for,  under  Settled  Estates  Act,  660,  661. 

nnder  Settled  Luid  Acts,  684. 

OAYELEIND, 

oostom  of,  is  not  unreasonable,  24. 

descent  in  case  of,  rules  of,  362,  see  366. 

dower  out  of,  348. 

power  Act  extends  to,  ib, 

infant,  alienation  by  feoffment  in  case  of,  486. 

lands  may  be  exchanged  for  common  socage  in  Middlesex,  41 . 

GEESE, 

cannot  be  common  for,  32. 

GENERAL  DEVISE, 

includes  leaseholds  and  copyholds,  426. 

and  pfoperiy  over  which  testator  had  general  power  of  appoint- 
ment, 426 — 430. 

GIVE, 

word  not  to  imply  any  ooyenant  in  law,  487,  ^8^- 

GLEBE  LANDS, 

light  to  light  oyer,  may  be  acquired  for  church,  12. 
time  fixed  for  recoyering,  163. 

GRANT, 

ancient,  effect  on  prescription,  29,  46. 

coyenant  in  law  not  to  be  implied  by  word  *'  ffrant,"  487,  488. 

corporeal  hereditaments  may  be  the  subject  of  a,  486. 

Chrown,  presumption  of  grant  from,  112. 

non-existing,  plea  of,  46. 

prescription  supposes  a,  21,  23. 

presumption  of,  of  incorporeal  hereditaments,  46,  46. 

word  *'  grant "  not  to  imply  any  coyenant,  487,  488. 

not  necessary  to  conyey  hereditaments,  613. 

GROSS, 

rights  in,  not  within  Prescription  Act,  2. 
conunon  in  gross,  36. 

GUARDIAN, 

appointment  of,  under  Settied  Estates  Act,  666,  671. 
petition  by,  under  Infants  Settiements  Act,  314. 
request  under  Partition  Act  by,  748. 

GUARDIAN  AD  LITEM, 

mairied  woman  cannot  act  as,  326. 


HALF-BLOOD, 

descent  in  case  of,  362. 

personal  estate,  right  to  share  in,  xb, 

HEDGES, 

to  whom  ownership  belongs,  66. 
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ooTenantfl  bind,  615. 
debts  of  anoestor,  liabilitr  for,  869,  370,  377,  379. 
deaoent  when  hein  take  hj  poiohaae  under  limitation  to  heirs  of  an- 
cestor, 359. 
devise  to  heir,  of  testator,  effect  of,  367,  368. 
of  another  person,  effect  of,  359. 
as  permma  dMignatay  859,  860. 
mntor,  limitation  to  heirs  of,  367,  358. 
judgment  against,  does  not  affect  creditors  of  ancestor,  379. 

registration  of  against,  472,  473. 
limitation  to  heirs  in  assurance,  effect  of,  368. 

mortgage  debt,  cannot  daim  payment  of,  out  of  personalty,  39 1 — 393, 398. 
plea  of  rt%n»  per  deicent,  370. 
posthumous,  right  of,  to  rents,  366. 
protector  of  settlement,  not  to  be,  263. 
repairs  liy,  retainer  as  against  creditors  for,  870. 
retainer  by,  870,  371,  884. 
SheUey^B  (ku$,  rule  in,  358. 

HEIBLOOMS, 

sale  of,  under  Settled  Land  Acts,  698. 

HEREDtTAHENTS, 

meaning  of,  108. 

corporeal,  to  lie  in  grant  as  well  as  liyery,  485. 

incorporeal,  must  be  granted  by  deed,  46,  47,  »e$  485. 

HERIOTS, 

defined,  104,  105. 

prescription  for,  22. 

when  right  to,  is  barred  under  3  ft  4  Will.  4,  o.  27. .  105. 

whether  within  sect.  34  of  3  ft  4  Will.  4,  o.  27.  .168 

maHWATS.    See  Wat,  Pubuo  Bkobxb  ov. 
access  to,  private,  57,  67. 
balks,  56. 

cattle  feeding  along,  trespass  for,  54. 
dedication  of,  50—52,  see  650,  684. 
ditches,  56. 

ejectment  for  land  forming,  54. 
extinction  of,  53. 
ferry  forms  part  of,  87. 
nature  of,  49,  54. 

pipes  in  soil  of,  injunction  to  restrain  laying,  64. 
repair  of,  52,  53. 

custom  as  to,  25. 

taking  materials  from  commons  for,  89. 
soil  of,  ownership  of,  54,  55. 

indosure,  in  case  of,  65. 

urban  authority,  how  far  vested  in,  ib. 

when  passes  by  conveyance,  55,  56. 
sportiDg  on,  a  trespass,  54. 
trespass  on,  ib. 
waste  adjoining,  ownership  of,  66. 

whether  part  of  highway,  i^. 
waters,  what  are,  82. 

HOARDINa.    See  Lxobt. 

erection  of,  as  an  interruption  of  light,  12,  92,  93. 

HOUSE  OP  LORDS, 

appeals  to,  within  what  time  to  be  brought,  175. 

HUNTING, 

licence  for,  effect  of,  47. 
profit  d  prendre,  whether  a,  2. 
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HUSBAND.    &0  Kabbikd  WoxBV. 

ante-nupiaal  debto,  how  far  liable  for,  212,  226,  822,  323,  824,  834,  385. 
coQcunQDoe  of,  in  barring  wife's  estate  tail,  272. 

contingent  interests,  in  disposition  of  wife's,  489. 

dispensed  with,  when,  303 — 306,  316. 

fraad,  in  case  of,  disMnsing  order  set  aside,  304. 

land,  in  disposition  ca  wife's,  292. 

personalty,  in  disposition  of  wife's  reyersionary-,  316, 
316. 

separate  estate,  in  disposing  of  wife's,  306. 
oriminal  prooeedings  against,  by  wife,  333,  tee  339. 

against  wife,  by,  335,  see  339. 
oortesy,  estate  by  the,  349—351.     See  Gttbtbbt. 
death  of,  effect  on  property  bound  by  contract  of  wife,  327. 
disclaimer  by,  gires  effect  to  wife's  di^osition  of  land,  294. 
evidence  by  wife  against,  333,  339. 
executrix,  liability  when  wife  is  an,  339. 
insure  wife's  life,  cannot,  321. 
intestacy  of  wife,  rights  on,  326. 
lease  of  wife's  land,  by,  660. 

limitation  of  action  against,  on  ante-nuptial  debts  of  wife,  836. 
loans,  to  wife,  by,  326,  329. 
by  wife  to,  329. 

by  wife  to  partnership  of  which  husband  is  member,  \b. 
maintenance  of,  liabilitr  of  wife  for,  338. 
torts  of  wife,  how  far  liable  for,  323,  324,  334,  335. 
policy  on  life  of,  for  benefit  of  wife,  320,  321,  332,  333. 
prooeedings  by  wife  against,  333. 
summary  procedure  between  husband  and  wife,  335. 

HUSBAND  AND  WIFE.    See  HT7BBAin>— Mabbzed  Woican. 
to  be  protector  when,  262. 


IDIOT, 

disability  under  Prescription  Act,  19. 

Limitation  Acts,  141,  196,  204,  216. 

IMPBISONMENT, 

not  a  disability  within  21  Jao.  1,  o.  16.  .228. 
action  for  false,  running  of  time  in  case  of,  208,  212. 

DCPBOVEMENT  OF  LAND  ACT,  1864, 
extension  of,  695. 

IMPROVEMENTS, 

under  Settled  Land  Acts,  691—694,  719,  723,  724.    See  Sbttlxd  Land 

AOTB. 

INCLOSURE, 
Acts,  40,  41. 

agreement  for,  between  lord  of  manor  and  tenants,  effect  of,  41. 
conmions,  of,  84,  40,  41,  43. 
custom  for  lord  to  inclose,  89. 
ways,  creation  of,  on,  50,  62. 
extinction  of,  on,  58,  66. 

INCOME, 

devise  of,  passes  the  fee,  480. 

of  ii^aots'  property  may  be  applied  for  their  maintenance,  608,  609. 

INCORPORATION, 

of  unattested  papers  in  will,  410,  411. 

INCORPOREAL  HEREDITAMENTS, 
ag^reement  to  couyey,  valid,  47. 
rent  cannot  be  reserved  out  of,  107. 
terms  in,  must  be  by  deed,  46. 

8.  3e 
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IKCORFOBEAL  RIGHTS, 

deed  neoessary  for  creation  and  conveyanoe,  46. 
grant  of,  presomption  of,  45. 

plea  of  non- existing,  t^. 
porescriptian  for,  nnder  act,  1—21,  46.    See  Tumaaimoa  Aor. 

at  common  law,  21 — 24,  45,  46. 
rent  cannot  iflsne  oat  of,  6,  eee  107. 

XNCUMBBANCER, 

poflsesBian  of  prior,  effect  on  azrearB  of  interest  reooyerable,  186, 189. 

INCUMBRANCES, 

sale,  provision  for  on  a,  576,  577. 

Settled  Estates  Act,  1877,  effect  on  powers  nnder,  663. 

Settled  Land  Acts,  effect  on  powers  nnder,  705,  706,  $e$  678,  698. 

payment  off  of,  nnder,  687,  688,  719,  723. 

transfer  of,  on  sale,  etc.,  nnder,  679. 
tenant  for  life,  not  to  affect  powers  of,  565,  eee  668,  705. 

INDEMNITT, 

Bank  and  companies  obeying  Testing  orders,  to,  613,  535.  ^ 
'        exeontor  or  administrator,  to,  distribnting  assets  after  notice,  553. 

acting  under  advice  of  court,  554,  555. 
trustees,  to,  acting  nnder  advice  of  court,  ib. 

clause  of,  deemed  to  be  in  all  trust  instruments,  655. 
lying  money  under  power  of  attorney,  550,  551,  Mf  612. 
itiled  Land  Acts,  in  proceedings  under,  700,  701. 

INDENTURE, 

deed  purporting  to  be,  to  take  effect  as,  489. 
strangers  may  take  immediately  under,  488,  489. 

INDICTMENT, 

in  case  of  disturbance  of,  public  ways,  53. 

rights  of  water,  77. 

INDORSEMENT, 

on  bill  or  note,  no  proof  of  payment  so  as  to  ezdude  statute^  218,  225. 

INFANT, 

aci'ount  of  rents  of ,  190. 
acknowledgment  of  debt  by,  219. 

adoption  of  acknowledgment  by  agent  during  infancy,  184. 
adTcrse  possession  against,  117,  118,  137,  141. 
bailiff  for,  jierson  in  possession  considered,  117,  137,  141,  190. 
bonds  relatmg  to  customs  by,  yalid,  474. 
charging  order  for  debt  incurred  during  infancy,  457. 
confirmation  of  contracts  to  settle  property  by,  312,  313. 

of  promises  and  contracts  by,  219. 
conveyance  by,  when  land  sold  for  payment  of  debts,  873,  875. 
day  to  show  cause,  872,  373,  tee  516. 
exceptions  in  f sTOur  of,  in  Statutes  of  Limitation — 

m  case  of  recovery  of  land  or  rent,  141,  196. 

simple  contract  debts,  216. 
specialty  debts,  204. 

in  Prescription  Act,  19. 
land  of,  deemed  to  be  settled  within  Settled  Estates  Acts,  1877.  .606. 

within  Settled  Land  Acts,  1882.  .711. 
maintenance  of,  608,  609. 

management  of  property  of,  by  trustees,  606 — 608. 
mon<By  of,  to  be  paid  into  court,  in  proceedings  under  Trustee  Act,  528. 
pirtition,  may  be  declared  a  trustee  on,  516,  m^  742. 
Partition  Act,  request  by,  under,  748. 
parol  not  to  demur  in  actions  by  or  against,  372. 
protector  is  an,  when,  court  to  be  protector,  266,  275. 
Settled  Estates  Act,  application  of,  to,  606,  644.    See  Bbttled  Ebiates 

Act. 
Settled  Land  Act,  application  of,  to,  711. 
settlement  on  marriage  of,  312 — 314.     See  Ssttlexbnt. 
trustee,  new,  appointed  in  place  of,  518. 
Trustee  Acts,  application  of,  to.    See  Teueteb  Aoxs. 
will  of,  405. 
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INFEBIOB  OOUBTS, 

judgment  o(  how  enfocoed,  468,  464. 
removsl  of  jodgmfliits  of,  ib, 

INHEBITANGE, 

Aot,  Gommenoement  of,  864. 
law  of,  862  ^  mq, 

INinALS, 

of  attesting  witnan  to  will,  mffioient,  408. 

INJUNCTIONS, 
when  granted, 

in  oaae  d  diBtnrbanoe  of  lights  of 
way,  64. 
water,  78 — 80. 
light,  97,  98. 
air,  99, 100. 
relief  when  time  has  nm  pending,  238. 
nndertaking  in  damages  required  in  case  of  interlooatotj,  97,  m»  98. 

INJUBY, 

snhstantial,  mnst  be  proved  to  obtain  injimotton  aininst  distorbance  of 

Kght,97.  J  -e 

aotoal,  need  not  be  proved  in  action  for  diversion  or  obstmotion  of 
water,  77. 
nor  in  soits  to  restrain  pollution,  79. 

INBOLMENT, 

dismitjiiling  deeds,  of,  273,  290,  291. 

acknowledgment  not  necessary  before,  290,  291. 

banknrot  tenant  in  tail,  in  case  of,  282,  288. 

oopjholds,  in  case  of,  280. 

entailed  money,  in  case  of,  289,  290. 

fees  on,  311. 
presnmption  of  inrolment  of  deed,  112. 
protector,  of  appointment  or  retiiement  of,  266. 
of  consent  of,  274. 

INSTALMENTS, 

judgment  payable  by,  interest  on,  469. 

money  payable  by,  limitation  of  iMstion  in  case  o^  109. 

INSUUANOE, 

apportionment  of  sums  payable  on  policies,  no,  446. 
breach  of  covenant  to  insure,  relief  against,  687 — 689. 
hosband,  of  life  of,  for  benefit  of  wife,  320,  321,  332,  333. 
mortgagee,  by,  662,  692,  tee  696. 
receiver  of,  by,  664,  696. 

INTEREST, 

acknowledgment  of  debt  by  payment  of,  169,  162,  176,  182,  199,  206, 

206,  217,  224—227. 
administration  action,  computation  in,  193,  194. 
Admiralty,  on  damages  in,  192. 
agent  and  principal,  between,  193. 
appeals,  in  case  of,  194,  469. 
anears  of,  on  chaiges,  188. 

judgments,  ib, 

legacies,  189. 

mortgages,  186,  187,  189,  200,  203. 

mort^^age  of  turnpike  tolls,  102. 

unpaid  purchase-money,  188. 
arrears  of  annui^,  on,  193. 
banker  and  customer,  between,  ib. 
bonds,  on,  ib, 
calls,  on,  ib, 

common  law,  at,  191,  192. 
covenant,  on  money  payable  under,  193. 
demand  in  writing  for,  192. 

3£2 
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dower,  on  legaoj  in  lien  of,  848. 
equity,  in,  192,  193. 

income  tax  deducted  on  paying,  198. 

JDdgments,  on,  188,  469.    Ste  JUDCOODns. 

mortgagee's  oosts,  on,  193. 

rate,  192. 

salary,  on  azveazB  of,  193, 

seonritieB,  on,  ib. 

speoiallT  indorsed  writ  may  indnde,  when,  194. 

tenant  lor  life  and  remainoerman,  between,  193. 

traatee  and  ceitui  que  inuif  between,  ib, 

IKTERLINEATION, 
in  wiU,  419. 

INTERLOCUTORY  APPLICATION, 

aoquiesoenoe  which  will  justify  refusal  of  injunction  on,  99,  «m  78. 
muidatory  injunction  not  usually  granted  on,  78,  98. 
reoeiTer  appomted  on,  as  equitable  execution,  477. 

INTERRUPTIONS, 

of  enjoyment  of  easements,  14,  15. 

rights  of  way,  50,  61,  65. 

INTESTATE, 

distribution  of  assets  of,  by  administrator  after  notiQe,  558. 
dower  of  widow  of,  not  iNured  by  63  ft  64  Vict.  c.  29,  Add. 
time  within  which  claims  to  estate  of,  must  be  made,  176,  181. 

INTRUSION, 

information  of ,  to  reoorer  crown  lands,  HI. 

INVESTMENT, 

of  money  azising  from  sales  under  Settled  Estates  Act,  666,  667. 

under  Settled  Land  Act  687—691. 
married  woman,  by,  in  fraud  of  husband's  oroditors,  320,  332. 

IRRIGATION, 

right  to  use  water  for,  48,  74. 

ISSUE, 

construction  of  *<die  without  issue,"  431,  432.  ' 
lapse  in  case  of  ffifts  to,  433. 
presumption  of  death  without,  143. 

ISSUE  IN  TAIL, 

barred  by  assurance  of  tenant  in  tail,  262. 
by  lapse  of  time,  114,  tee  146,  197. 
contract  of  tenant  in  tail  does  not  afleot,  272,  276,  eee  696,  709. 
expectancies,  cannot  bar,  266. 


JOINT  ACCOUNT, 

advance  on,  effect  of,  616. 

JOINT  CONTRACTORS, 

acknowledgment  by  one  of,  218,  219. 

married  woman  may  be  a  joint  contractor,  328. 

payment  by  one  of,  226,  229,  230. 

JOINT  DEBTORS, 

acknowledgment  by  one  of,  218,  219. 

payment  by  one  of,  226, 229,  230. 

time  runs  as  to  those  in  kingdom,  though  some  beyond  seas,  228. 

JOINT  TENANT, 

possession  of  one  not  to  be  deemed  the  possession  of  others,  136,  137. 
widow  of  not  entitled  to  dower,  346. 
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JOINTUBE, 

ooyenaat  to  oharge,  elleofc  of,  342. 
dower,  bar  of,  by,  341,  342. 
good,  what  is  a,  %b, 
thixd«,  light  to,  barred  by,  342. 

JUDGMENT, 

oharge  on  land  under  seot.  18  oil  ft  2  Yiot.  o.  110.  .461— 454. 

cannot  be  enforced  for  a  year,  462. 

deliyery  in  execution  necessary,  452,  477,  478. 

enforoement  of,  452,  454,  478. 

iudffments  within  the  section,  what  are,  451,  453,  459,  460. 

lands  affected  by  this  ohar^  what,  453. 

Locke  King's  Act,  oharge  is  within,  393,  453. 

mortgagees,  effect  as  regards,  452,  453,  454. 

nature  of  charge,  453. 

register  connt&,  lands  in,  ib. 

registration  of  writ  of  execution  necessary,  452,  478,  481. 

rents,  does  not  Test,  in  creditor,  453. 
dhazging  orders,  454 — 457.    8e$  CKiBonro  Obbsbs. 
creditor,  sale  on  appUcaticm  of,  479,  480. 
crown,  465 — 168. 

deciees  within  sect.  18  of  1  ft  2  Vict.  o.  110.  .469. 
dockets  abolished,  461. 
Durham  Court,  (rf,  enferoement  of,  460. 
effect  of,  in  the  case  of  land,  451 — 454. 
enforoement  of,  460,  463,  464. 

land,  against,  477,  478. 

within  what  time  can  be  enforced,  176 — 178,  198,  199. 
equity,  decrees  and  orders  in,  to  haye  effect  of,  459 — 461. 
executors,  protection  of,  against  unregistered,  472,  473. 
extension  m  judgments,  464. 
foreign,  enforcement  of ,  464. 

sim^e  contract  debt,  is  a,  382. 
heir,  against,  does  not  affect  creditors  of  ancestor,  379. 
inferior  courts,  of,  remoyal  of,  463,  464. 
interest  on,  459. 

appeal,  runs  during,  xb, 

arrears  of,  recoyerable,  188. 

bankruptcy  notice,  may  be  included  in,  459. 

costs,  payable  on,  ib. 

coyenant  for  high  rate,  when  merged  in  judgment,  ih. 

date  from  which  it  runs,  ih. 

satisfaction,  runs  till,  t^. 
Ijatujiiiit^  Court,  of,  enforcement  of,  460. 
land,  does  not  affect,  till  deliyery  in  execution,  477. 

modes  of  enforcing  judgment  against,  477,  478. 
married  woman,  against,  form  and  effect  of,  327. 
money  secured  by,  within  what  time  recoyerable,  176 — 178,  198,  199. 
mortgagfee,  equitable,  has  priority  oyer,  453,  see  448. 
notice  of  unregistered  judgment,  effect  of,  452,  461,  462. 
orders,  enforcement  of,  460. 
palatine  courts,  in,  460,  462,  463,  464. 
payment  of  money,  for,  enforcement  of,  460. 

into  court,  enforoement  of,  460. 
jMM^  <Mt  b<md,  on,  time  runs  from  death,  178. 
registration  of,  461,  462. 

heirs  and  executors,  as  against,  472,  473. 
-necessary,  no  longer,  478,  481. 

register  county,  in  case  of,  453. 

writ  of  execution,  registration  of,  substituted,  470—472,  478,  481. 
release  of  part  o^  land  charged  by,  effect  of,  547. 
removal  of,  of  inferior  court,  463,  464. 
reversed,  time  within  which  new  action  to  be  brought,  207. 
reyiyorof,  177,  178. 

sale  on  application  of  judgment  creditor,  479,  480. 
satisfaction  of,  entry  of,  476. 

presumption  of ,  178. 
9«irefaeiat^  writ  of,  177, 178. 
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JUBY, 

interest  maj  be  allowed  by,  19L 


LACHES.    8$e  AoaxTnsoBEroB. 

aoqnioBoenoe  and,  differaaoe  between,  167. 

effect  of.  157,  168,  233. 

rente,  whether  aooonnt  of,  will  be  directed  In  case  (tf,  190,  191. 

LAKGASTEB, 

enloroement  of  orders  of  courts  of,  460,  463,  464. 
juriadiotion  of  ooort  of,  under  OonT.  Actw,  620. 

Partition  Acts,  739. 
Settled  Estates  Act,  660. 
Settled  Land  Acts,  708. 
Trustee  Acts,  610« 
LAND, 

wm^nmg  of,  in 

3  ft  4  WiXL  4,  0.  27  (Limitations),  101. 

o.  74  (Fines  and  Recoveries),  240. 

c.  106  (Dower),  840. 

0.  106  (Inheritance)  362. 
8  ft  9  Vict.  c.  112  (Satisfied  Terms),  496. 


13  ft  14  Vict.  0.  60  (Tmstee  Act,  1860),  497,  498. 

J,  41  (ConTeyai 
46  ft  46  Vict.  o.  38  (SetUed  Land  Act,  1882),  676,  677. 


44  ft  46  Vict.  c.  41  (GonTejanoing  Act,  1881),  672. 


time  within  which  to  be  recoyered,  112,  113,  194. 
8m  laxaATiov  or  Aotions. 

LAND  COIOCISSIONERS, 

Board  of  Agriculture  substitaM  for,  677,  706. 

LANDLORD  AND  TENANT.    Sm  Dibibsbs,  Lxasb,  Bbrt. 
acquisition  of  easements,  in  case  of,  8,  9. 

as  to  light,  12,  see  96. 

as  to  ways,  61. 
apportionment  between,  443. 

disclaimer  of  landlord's  title  by  tenant,  effect  of,  136,  136. 
encroachments  by  tenant  for  benefit^  landlord,  39,  40,  118. 
forcible  entry  by  landlord,  119. 
non-payment  oi  rent  does  not  bar  landlord,  114,  123. 
xeliex  against  breach  of  coyenant  by  tenant^  687 — 689,  633. 

LAPSE, 

of  right  to  present  to  liying,  166. 
in  case  of  deyise  of  estates  tail,  438. 
gifts  to  testator's  issue,  ib, 
subject  of  lapsed  devises  included  in  residuary  devise,  426. 

LEASE.    808  GoysvAMT,  Dibtbbss,  Laitdlord  asd  Tknaut,  Rbmt. 
agreement  for,  effect  of,  486,  487. 
appointment,  by,  position  of  lessee,  243. 
apportionment  of  conditions  of  re-entry,  546,  686. 
assign,  covenant  not  to,  no  relief  for  breacdi  of,  688,  689. 

licence  to,  effect  of,  544,  545. 

no  fine  to  be  exacted  for,  634. 
assignment  of,  to  be  by  deed,  486,  487. 

title  to  reversion  cannot  be  oaJled  for  on,  666,  674. 
breach  of  coyenant,  relief  against,  687 — ^689,  633. 

licence  to  commit,  effect  of,  544,  646. 
conditioned  to  be  yoid  for  breach,  is  only  voidable,  124. 
contract  for,  not  to  form  part  of  title,  629,  696,  «m  666,  674,  6S$, 
coyenants,  benefit  of,  to  run  with  reversion,  686,  586. 
deed,  when  must  be  by,  486,  487. 
«  demise,"  coyenants  imported  by  the  word,  488. 
doweress,  b^,  660. 

executor's  liability  for  rents  and  covenants,  651. 
forfeiture  of,  by  setting  up  title  adyerse  to  landlord,  136. 
distress  a  waiver  of,  126. 
relief  against,  687—689,  633,  634. 
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liEASE— 40f»«t»>ifMf. 

freehold  title,  intending  lemee  or  assignee  oaimot  oall  for,  566. 

liyee  axid  years,  for,  old  distinction  betvreen,  124. 

lonatic,  of  lands  of,  264. 

mortgagor  or  mortgagee  in  possession,  by,  690—592. 

rent.    ^  Rrarr. 

renewal  of,  nnder  Settied  Estates  Act,  646. 

by  tenant  for  life  nnder  Settied  Land  Act,  688. 
by  trustees,  660, 661. 
landlord's  right  of  action  aocrues  on,  123. 
reversion,  merged  or  surrendered,  next  estate  to  be  reversion,  491,  492. 

titie  to  cannot  be  called  for,  666,  674,  686. 
Settled  Esitates  Act,  under,  644—648,  660.     See  Sbtclvd  Estatbs  Aot. 
Settled  Land  Act,  nnder,  680—683,  721.     See  Sxttlbd  Laxd  Acts. 
surrender  of,  by  operation  of  law,  268,  487. 
snb-demise,  on,  title  to  leasehold  reversion  cannot  be  called  for,  574, 586, 

587. 
tenant  for  life  by,  under  Settled  Estates  Act,  660,  663. 

under  Settied  Land  Acts,  680—683,  721. 
tenant  in  taU  by,  264,  709. 

titie,  contract  to  grant  lease  not  part  of,  629,  630,  696. 
tithes,  of,  108. 

void,  confirmed  by  tenant  for  life  under  Settied  Land  Act,  683. 
limitations  of  actions  for  recovery  of  land  in  case  of,  113. 
mav  be  good  as  an  agreement  for  a  ll-a^e,  486,  487. 
waiver  of  covenant  or  condition,  effect  of,  666. 

LEASE  AND  RELEASE, 
ffrant  substituted  for,  486. 
Mase  rendered  unnecessary  for,  %b, 

LEASEHOLDS, 

bequest  of,  apportionment  of  rent,  392. 

subsequent  purohtuie  of  fee,  422,  423. 
equitable  assignee,  liability  of,  a  simple  contract  debt,  209. 
Jterifaciae^  effect  of  taking  under,  460,  461. 
freehold  titie,  intending  lessee  or  assignee  cannot  call  for,  666. 
general  devise  of,  land  includes,  426. 

real  estate  may  iudude,  «5. 
Locke  King's  Aot,  within,  392,  398. 
partition  of,  740. 

renewable,  t^iant  for  life  may  renew,  683,  Me  646. 
trustees  may  renew,  660. 

money  for  the  purpose  may  be  raised  by  mortgage,  661. 
titie  to  reversion  cannot  be  called  for,  666,  674,  686,  $ee  629,  696. 
wills  of,  governed  by  lex  loot,  401. 

LEAVE.    See  Iucbnos. 

effect  of  asking,  under  Prescription  Act,  2,  9,  10,  18. 

LEGACIES, 

actions  to  recover,  173. 

apportionment  of  income  of  specific,  443. 

assent  to,  action  at  law  after,  173. 

does  not  make  executor  a  trustee,  181. 
charge  of,  on  real  estate,  387,  see  181,  200. 
dower,  in  lieu  of,  priority  of,  348. 
executor  becomes  trustee  of,  when,  181. 
ffeneral  power  exercised  by  gift  of,  428. 
mcumbered  chattels,  of,  392. 
interest  on,  arrears  of,  recoverable,  189. 
limitation  of  time  for  recovering,  176,  180—182,  198,  199,200. 

express  trust  when  secured  by,  181,  200,  see  231. 

lunacy  ol  executor,  in  case  of,  180,  182,  see  238. 
married  women,  to,  to  whom  payable,  320. 
presumption  of  payment  of,  180. 

purchaser,  whether  liable  to  see  to  payment  of,  390,  391. 
sale  for  payment  of,  386 — 391. 

purchasers,  protection  of,  390,  891. 
shares  liable  to  calls,  392. 
witness  of  the  will,  to  a,  void,  413,  414. 
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LEQATEES, 

oontiibatioii  between,  381,  424. 
Uabflity  of,  to  orediton,  236,  662,  668. 
manhaUing  between  orediton  and,  881. 
presnmption  ol  death  ol,  143. 

LESSEE, 

aoqnieaoenoe  bf,  effeot  of.    See  AoomaBOEaMm, 
bimkraptoy  of,  oonditum  for  foxfeltiire  on,  688,  689,  633. 
not  to  be  pcoteotor,  263. 

LESSOR, 

estate  of  lenee  not  to  be  impounded  for,  662. 

LEVANT  AND  OOUOHANT, 
meaning  of,  32. 

LICENCE.    See  Lb^tb. 

assign  lease,  or  underlet,  effeot  of,  644,  646. 

line  not  to  be  exacted  for,  634. 
coal,  to  dig,  effeot  of,  48. 
creating  ngbts  with  regard  to  water,  97. 
deed,  most  be  by,  47 
nature  of,  47,  49. 

Crown,  hy  the,  49. 
parol,  effeot  of,  47,  tee  74. 

enforoeaUe,  when,  48. 
personal,  of  pleasore,  extent  of,  49. 
reyocable,  how  far,  47 — 49. 
reyooation,  mode  of,  48,  49. 
water,  for  rights  of,  74. 
way,  for  pnblio,  60,  62. 

priyate,  67. 
what  will  operate  as,  49. 
writing,  not  under  seal,  by,  effeot  of,  47. 

LIEN, 

banker's,  not  within  Locke  King's  Act,  893. 

money  secured  by,  within  what  time  to  be  reoovered,  176,  198. 

of  vendor,  178,  179,  tee  188. 

of  solicitor  for  costs,  211,  467.     See  Soxjohob. 

LIGHT.    See  "BsEaaaimas ;  Fbxsobifkxov  Aor. 
abandonment  of  right  to,  96. 
abatement  of  disturbance  of,  ib. 

"  access,"  meaning  of,  in  sect.  3  of  Prescription  Act,  12. 
acquiesoence,  effect  of,  98,  99. 
acquisition  of  right  to,  11—13,  91—94. 
actions  for  disturbance,  who  may  bring,  96. 

against  whom  may  be  brought,  96. 
wnen  can  be  brought,  ib. 
adjoining  house,  implied  grant  of  light  on  sale  of,  93. 
agreement  under  sect.  3  en  Prescription  Act,  11,  13. 
alteration  of  ancient  lights,  94. 

evidence  of  position  should  be  preserved,  t^. 
building,  identify  of  substituted,  12. 

must  be  claimed  for  a,  11. 

occupied,  need  not  be,  12. 

pulled  down,  in  respect  of,  12,  94,  96. 

what  is,  within  act,  12. 
building  scheme,  effect  of,  on  lessees  and  mortgagees,  93. 
common  law,  may  be  claimed  at,  11,  46,  91,  92. 
compensation  under  Lands  Clauses  Act,  96. 
consent  under  sect.  3  of  Prescription  Act,  11,  13. 
Crown,  against,  acquisition  of,  12. 
damage  for  obstruction,  98. 
deed  necessary  for  creation  of  right  to,  47. 
delay,  effect  of,  98,  99. 
devise  of  land  and  adjoining  house,  93. 
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eDJoyment,  need  not  be  u  of  right,  12. 
ezeoator  maj  bring  action  for  mtaotion,  96. 
extent  of  right  to,  92,  94. 
forty-five  degrees,  role  of,  97. 
fatore  nse,  poenble,  taksn  into  considention,  94,  97. 
gnmt  of,  ezpreas,  92. 
implied,  93. 
injnnotiona,  interlooatorj,  97. 
mandatory,  98. 

enbetantifu  damage  most  be  proved,  97. 
inspeotion  by  jndge,  refiued,  ib. 
intemption,  aognieeoence  in,  13,  16. 

daring  last  year,  11. 

fluotnating,  not  soffioient,  12. 

hoarding,  by,  t^. 
London,  cniitom  of,  as  to,  13. 
nature  of  right  to,  94. 
obetmotionB,  abatement  of,  95. 

aoqmesoenoe  in,  effeot  of,  98,  99. 

actions  for,  95. 

damages  for,  98. 

injunction  against,  97. 

lateral,  ib. 
ooonpied,  building  need  not  be,  12. 
open  ground,  to,  cannot  be  acquired  by  prescription,  11. 
permission,  verbal,  does  not  prevent  acquisition  of  right  to,  13. 
prescription  for,  common  law,  at,  11,  91,  92. 

Proscription  Act,  under,  11 — 13. 
railway  company,  nant  by,  on  sale  of  surplus  land,  93. 

Bable  for  obetmction,  96. 
remedies  for  disturbance,  96. 
rent,  efilect  of  payment  of,  13. 

reservation,  no  implied,  on  sale  of  adjoining  land  by  owner  of  house,  93. 
reversioner,  action  by,  96. 

screen,  right  of  servient  owner  to  erect,  12,  92,  93. 
erected  by  order  of  court  as  experiment,  97. 
shutters,  for  windows  covered  by,  12. 
simultaneous  sale  of  land  and  house,  right  to  light  on,  93. 
speciid  purpose,  for,  92,  94. 
surveyor  appointed  to  report,  97. 

tenant,  acquisition  by  one,  against  another  of  same  landlord,  12. 
tenant  for  life  or  years,  acquiescence  by,  ib. 

from  year  to  year,  action  by,  96. 
timber  y&rd,  for,  11. 
undertfudng  must  be  given  on  interlocutory  injunction,  97. 

need  not  on  mandatory  injunction,  98. 
unity  of  occupation,  efiFeot  of,  12,  95. 
verud  agreement,  as  to,  13. 
windows,  existence  of,  not  constructive  notice  of  right  to,  93. 

LIMITATION  OF  ACTIONS, 
in  the  reoorery  of  land  or  rent, 

absence  beyond  seas  of  claimant,  141,  196. 
aocmer  of  right,  119  et  §eq, 
acknowledgment  of  title,  138—140. 

mortgage  in  possession,  158 — 161,  197. 

8e0  Agknowlsdoxestb  xrNDBB  shb  Statdtis  of  LnczTAnozr. 
acquiescence,  effect  of,  156—158,  233. 
.actual  possession,  what  is,  120,  121. 
administrator,  time  runs  against,  from  death,  125. 
adverse  possession,  115—119. 

8«$  AUTKBER  POBBBBSIOir. 

advowsons,  164 — 167. 

8m  Advowboh. 
alienation  by  rightful  owner,  right  accruing  on,  119,  122. 

by  trustee  for  value,  160,  163. 
ammity  charged  on  land,  108,  113,  194,  201. 
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UMTTATION  OF  ACTIONS— «ofi<iiiiMl. 
im  the  rteorery  of  land  or  rwX--eont%nutd. 

Attomey-Oenenl  not  a  "penoa'*  within  3  &  4  Will.  4,  o.  27.  .109. 
henefioeo,  164. 

ontui  que  trutt  in  pooBOinon,  relation  of,  to  trastee,  118, 122, 139, 130. 

tune  does  not  ran  against  trostee,  152. 
charities  within  the  statute,  149,  153. 

express  trusts  for,  168,  sm  231. 
ohuroh  property,  163,  167. 
colonies,  limitation  of  action  in,  174. 
composition,  meaning  of,  in  aot,  109. 
concurrent  rights,  145,  146. 

condition,  right  arising  on  breach  of,  120,  123,  124. 
construction  of  Statutes  of  limitation,  102. 
continual  daun,  136. 

coparcener,  posseision  of  one,  not  to  he  posseision  of  others,  136, 
137. 

disability  of  one,  effect  of,  142. 
copyholds,  seizure  quomque,  114,  122. 

entiT  for  forfeiture,  123,  124. 
Cornwall,  limitation  of  rights  of  Duke  of,  HI. 
corporations  within  3  &  4  WUl.  4,  o.  27 . .  102,  103. 
covenant,  right  arising  on  breach  of,  120,  123. 
covenant  for  payment  of  rent,  collateral,  limitation  of,  102,  M»  203. 
crown,  limitation  of  rights  of,  109—112. 
death,  right  accruing  on,  119,  122. 
desoeut  cast  not  to  bar  right  of  entry,  172. 
devisee,  when  right  of,  accrues,  122. 
disabilities,  141,  144,  196,  197. 

iSM  DSUBILIIIBS. 

discontinuance  not  to  bar  right  of  entry,  172. 

discontinuance  of  possession  of  land,  right  accruing  on,  119,  120. 

of  receipt  of  rent,  121. 
dispossession,  right  accruing  on,  119. 
disseisin,  115. 

dower,  abolition  of  writ  of  right  of,  170. 
arrears  recoverable,  185. 
remedies  for  recovering,  170,  sm  343. 
ecclesiastical  corporations,  property  of,  163. 
eleemosynary  corporations,  property  of ,  %b, 
encroaohmeuts  by  tenant  for  benefit  of  landlord,  39,  40,  118. 
entail,  operation  of  statute  in  case  of,  146 — 148,  \hl, 
entry,  old  limitation  of  rights  of,  115. 

when  right  of,  accrues  under  present  law,  \\9  et  uq, 
not  to  be  deemed  possession,  136. 
Equity,  Courts  of,  how  far  bound  by  Statutes  of  Limitation,  149, 

232. 
effect  of  proceeding's  in,  in  preventing  operatioin 

of  statute,  149. 
pendency  of  actions,  237. 
when  equity  will  prevent  statute  being  used  as  a 
bar,  238. 
estates  tail,  operation  of  statute  in  cases  of,  146—148,  197. 

estates  subsequent  to  estates  tail  in  advowsons,  166. 
express  trusts,  operation  of  statute  in  oases  of,  150 — 154.  231. 
234.  ' 

extinction  of  title  by  3  &  4  Will.  4,  c.  27. .  167. 
extinguished  title  cannot  be  revived,  168,  tee  160. 
foreclosure  suits,  limitation  of,  114,  149,  161,  177. 
forfeiture,  right  accruing  on,  120,  123,  124. 
fraud,  limitation  in  case  of  concealed,  154 — 156,  233. 
future  interests,  when  right  accrues,  119,  122,  145,  146,  194—196. 
heriots,  limitation  in  case  of,  105. 
husband  and  wife,  limitation  as  to  lands  of  wife,  144. 
infants,  adverse  possession  against,  117,  118,  137,  141,  190. 

disabiUtyof,  141,  196. 
interest,  effects  of  payment  of,  on  mortgagee's  rights,  159,  162. 
issue  in  tail,  whenbuied,  114,  14^—148,  197. 
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in  the  TMorery  of  land  or  r%n%—e<mtinuid. 

joint  tenants,  posaeflsion  of  one,  not  pooseasion  of  othersi  186,  1S7. 
laohoB,  effect  of,  166—158,  233,  t$e  190. 
4and,  limitation  of  actions  to  reoover,  113,  194. 

meaning  of,  in  statate,  101. 
landlord  and  tenant,  encroachments  hj  tenant,  118. 

nonpayment  of  rent  by  tenant  does  not  bar  landlord,  118,  114, 
123. 
lapse  of  presentation,  effect  of,  165. 
lease,  renewal  of,  rigHt  aooniing  on,  123. 

right  accruing  on  tareaoh  of  condition  in,  124. 
Toid,  113. 

wron^;fal  receipt  of  rent  under,  134. 
lunacy,  a  diHahility  within  statute,  141. 
married  woman,  disability  of,  141,  196. 

limitation  in  case  of  abandonment  of  land  of,  144. 
mesne  rents  and  profits,  account  of,  190. 
mines,  possession  of,  121. 

mortgagee's  rights,  limitation  of ,  113,  114,  159,  161,  162. 
mortgagor,  disability  of,  does  not  enlarge  time,  141,  161,  196. 

relation  between  mortgagee  and  mortgagor  in  posses- 
sion, 128,  129. 
limitation  of  rights  of,  158—161,  197,  198. 

Sm  AczFOWiiBDOiauiis  TTimBB  Stjltutbs  or  Loa- 
TAnoir. 
old  Limitation  Acts,  108,  114. 
I>eriod  of  limitation, 

as  to  land  or  rent  fixed  at  twelve  years,  113,  194. 

extreme  period,  thirty  years,  144,  197. 
as  to  advowsons,  164. 
extreme  period,  167. 
*' person,"  meaning  of,  in  statute,  102,  109. 
possession,  actual,  what  is,  120,  121. 

entry  not  to  be  deemed,  136. 
nature  of  interest  of  person  in  possession,  168. 
of  younger  brother  or  relation,  138. 
SeeroBBBaBJOS. 
possessory  title,  118,  168,  169. 
presentation,  limitation  of  right  to  recover,  164. 
profits  of  land,  meaning  of,  121,  see  169. 
purchaser  compelled  to  accept  title  depending  on  statute,  169. 
quare  impedit,  abolished,  170,  <m  171. 
real  actions,  abolition  of,  169 — 171. 
old  limitation  of,  114. 
receipt  of  profits,  meaning  of,  121,  169. 

receipt  of  rent,  wrongful,  effect  of,  under  3  &  4  WilL  4,  c.  27. .  134. 
receiver,  effect  of  appointment  of,  149,  150. 
redemption  suit,  limitation  of,  158,  197. 
re-entry,  right  arising  under  clause  for,  124. 
remainderman,  when  barred,  120,  122,  145,  146,  194—196. 
remedy  only  barred  by  previous  statutes,  167. 

right  as  well  as  remedy  barred  by  3  &  4  Will.  4,  c.  27,  ib, 
renewal  of  lease,  right  accruing  on,  123. 
rent,  diBoontinuance  of  receipt  of,  121. 

distress  for,  within  statute,  106,  107. 
meaning  of,  in  statate,  102,  114,  135,  194. 
non-payment  of,  does  not  bar  landlord,  113,  114,  123. 
receipt  of,  by  agent,  effect  of,  118. 

deemedreoeipt  of  profits,  169. 
wrongful,  enect  ox,  134,  135. 
time  runs  from  last  payment  of,  121,  122. 
reversioner,  when  right  accrues,  119,  122,  145,  146,  194—196. 
right  deemed  to  have  first  accrued,  when,  119—128. 
in  case  of  tenancies  at  will,  126,  127. 

from  year  to  year,  180,  131. 
under  lease  in  writing  when  wrongful  receipt  of  rent,  134,  185. 
seiaixre  quousque  by  lord,  when  time  runs,  1 14^  122. 
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LIMITATION  OF  ACrnONS--Mfi<tfMMtf. 
in  tiM  rtooTtry  of  land  or  r^nX—wntinudd. 
■eryant,  ooonpatton- by,  118. 
■pixitoal  oorporatloiia,  103. 

property  of,  163. 
spizitiial  oourts,  statate  extends  to,  178. 
tenanoies,  limitation  in  oaae  of  tenandee, 

at  will,  126,^194. 

from  year  to  year,  130,  131. 

under  lease  in  writing  reserring  rent,  134,  135. 
tenants  in  common,  and  joint  tenants,  136,  137. 
tenants  in  tail,  limitation  in  case  of,  146—148,  197. 
time  when  right  aoomes, 

on  disoontinoance  of  possession  or  receipt  of  rent,  121. 

on  death,  119,  122. 

on  alienation  by  rightfol  owner,  %b. 

in  case  of  fntnie  interests,  119,  122,  145,  146,  194^196. 

on  forfeiture  or  breach  of  covenant,  120,  123,  124. 

in  case  of  tenancies  at  will,  126,  127. 

from  year  to  year,  130,  131. 

under  leases  in  writing,  where  wrongful  receipt  of  rent,  134, 
135. 
tithe,  101,  102,  103. 
tithe  rent-charae,  103. 
title»  extingui^ed  by  statute,  167. 

extinguished  cannot  be  revived,  168,  «m  160. 

depending  on  statate,  forced  on  purchaser,  169. 
title  deed,  action  to  recover,  149. 
trespasaers,  possession  by  series  of  independent,  168. 
trust,  only  express,  within  sect.  25 . .  152,  <m  231,  234. 

possession,  cwiui  que  trutt  in,  152,  m»  118,  122,  129,  131. 
stranger  in,  150,  152,  153. 
trustee  in,  152. 
trustee,  possession  by,  ib. 

who  are  express  trustees  within  sect.  25. .  151. 

alienation  for  value  by,  150,  153. 
turnpike  tolls  not  within  act,  102. 
warranty  not  to  bar  right  of  entry,  172. 
waste,  149. 

in  the  rocorory  of  money  charged  on  laad,  logaeiof ,  arrears  of  dowor, 
rent,  and  interest, 
account  of  mesne  rents  and  profits  in  equity,  190. 
acknowledgments,  176,  182—185,  189. 

8se  AOKSOWLKDQ'MXtnB  TTIVDEB  THE  STATUTES  07  LllCITATIOZr. 

acquiesoenoe,  156—168,  233. 

administration  suits,  claims  brought  in  under  decree,  237. 
administrator,  time  runs  against,  from  death,  125. 
agent,  acknowledgment  by,  and  to,  176,  182 — 185. 

S&f  AOKKOWXiEDOMENTS  UNDEB  THE  STATUTES  07  LoCITAXIOir. 

annuity,  charged  on  land,  108,  113,  180,  181,  186,  194,  204. 
payable  out  of  personalty  only,  180. 
arrears  recoverable,  186,  187,  194,  201. 
secured  by  express  trust,  151,  181,  189,  201. 
arrears,  recoverable  of,  annuities,  186,  187,  194,  201. 

dower,  185. 
rent,  185,  186,  203. 
tithe  rent-charge  and  tithes,  186. 
interest  on  charges,  188. 
judgments,  ib, 
legacies,  189. 

mort^rages,  185,  187,  189,  199. 
unpaid  purchase-money,  188. 
bond  money  due  on  bond  of  ancestor,  not  money  payable  out  of 

land,  179. 
charges,  time  limited  for  recovering,  176,  179,  198,  199. 
when  secured  by  express  trust,  151,  181,  189,  200. 
what  are  witiiin  the  acts,  179,  180,  199. 
eharities,  aooonnt  of  rents  in  case  of,  191. 
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LIMITATION  OP  MCmO^^-etmtinuei. 

in  the  reooyery  of  money  eharged  on  land,  §t9»—^aHtinusd. 
daims  to  estates  of  intestates,  176,  181. 
deoree,  claims  under,  when  time  ceases  to  nm,  237. 

in  equity  for  payment  of  money,  is  a  judgment  within  sect.  40 . . 
178. 
disahOities,  182,  190,  228. 
dower,  arrears  of,  185. 

equity,  time  limited  for  proceeding  in,  149,  232. 
express  trust  of  land  to  seoore  money,  what  is,  161. 

does  not  prevent  the  running  of  time,  200,  we  231,  234. 
fee-farm  rent,  arrears  of,  186. 
foreclosure  actions,  114,  149,  161,  177. 

arrears  of  interest  recoverahle  in,  187. 
fraud,  efiFeot  of,  164—156,  233. 
incumbrancer,  possession  of  prior,  186,  189. 
inbuicy,  efiFect  of,  in  suits  for  account  of  rents,  190. 

on  question  of  present  right  to  receive,  182. 
interest,  arrears  of,  on  charges,  188. 

judgments,  ib. 
leg^es,  189. 
mortgages,  185,  187,  189. 
unpaid  purdhase-money,  188. 
interest  on  arrears  of  annuity,  193. 
intestate,  estates  of,  time  limited  for  claims  to,  176,  181. 
judgments,  money  secured  by,  time  limited  for  recovering,  176, 177> 
198,  199. 

presumption  of  satisfaction,  177. 

arrears  of  interest  on,  188. 
laches,  190,  see  166—168,  233. 
legacy,  time  limited  for  recovering,  176,  180—182,  198,  199,  200. 

role  includes  share  of  residue,  180,  199. 
and  annuity,  180. 

presumption  of  payment,  180. 

secnred  by  express  trust,  181,  200. 

arrears  of  intCTOst  on,  189. 
Uen,  vendor's,  178,  179,  eee  188. 
lunaov,  182. 
mistake,  233. 

money  charged  on  land  within  the  acts,  what  is,  179,  199. 
mortgage,  money  secured  by,  time  limited  for  recovering,  176,  177, 
198,  199. 

presumption  of  payment,  177. 

arrears  of  interest  on,  186,  187,  189. 

surety,  limitation  in  case  of,  199. 
part  payment,  effect  of,  176,  182,  199. 

what  is  sufficient,  182,  183.  

See  AaSXOWLKDQKESTB  XJNIXKB  THB  SCATUm  OF  LnOTJkllON. 

period  of  limitation, 

twelve  years  for  recovery  of  money  charged  on  land  or  legacies, 

176,  198. 
six  years  for  recovery  of  arrears  of  dower,  rent,  or  interest, 

186. 
possession  by  prior  incumbrancer,  186,  189. 
pott  obit  bond,  judgment  on,  178. 
present  right  to  receive  a  legacy,  181,  182,  199. 
presumption  of  payment  of  legfaoies,  180. 

of  mortgages,  177. 
of  satisfaction  of  judgment,  178. 
purchase-money,  interest  on,  188. 

redemption  suits,  arrears  of  interest  recoverable  in,  187,  188. 
rent,  account  of  in  equity,  190. 

arrears  recoverable,  186,  186,  203. 
residue,  share  in,  included  in  '*  legacy,"  180,  199. 
reversion,  arrears  recoverable  of  annuity  charged  on,  186. 
revivor  of  judgment,  effect  of,  177,  178. 

simple  contract  debts  charged  on  land  by  will,  199,  200,  see  285. 
specialty,  arrears  recoverable  of  rent  secnred  by,  208. 
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UXVT ATIOV  OF  ACnOVB—eoHHmmd. 

in  the  reeorery  of  moaej  dhargod  on  land,  k9.—^etUimied. 

taoking,  188. 
tithe  rent-eherge,  186. 
tithes,  186. 

tnut,  effect  of  expreae,  seoniing  debts,  161,  181,  200,  285. 

ohar^  181,  200,  tee  281. 
legacies,  id. 
ieonxing  arrears  of , 

annuities,  151,  189,  200,  201. 
interest  on  chargr^  189,  200. 
legacies,  ib. 
mortgages,  i5. 
yendor's  lien,  178,  179,  see  188. 
in  the  raoorery  of  debts  by  8peeialty» 

absence  of  defendaDt  beyond  seas,  204. 
adknowledgments,  205 — 207. 

See  AOEROWLKDOlfBZm  UKDBB  TEB  SVATDTIS  OF  liDCZEAXIOV. 

aoqnieecenoe,  156 — 158,  283. 

administration  suits,  pleading  statnte  in,  236. 

arrears  of  rents  seonred  by  specialty,  203. 

berond  seas,  204,  207,  208,  228. 

callii  on  shares  in  company,  203. 

disabmties,  204,  205. 

equity,  oases  in,  203,  232. 

ezeontor  may  pay  and  retain  debts  barred,  236,  883. 

fraud,  effect  of,  233. 

India,  bond  executed  in,  203. 

infants,  disability  of,  204. 

interest,  arrears  of,  recoTerable  in  action  on  ooYonanty  208. 

judgment  reTersed,  207. 

lunacy,  disability  of,  204. 

married  woman,  disability  of,  ib. 

See  DjBAsnjTiBa, 
mistake,  effect  of,  238. 
outlawiy  reversed,  207. 
payment,  acknowledgment  by,  205,  206. 

See  AcKsawLBDovxtrsB  ttivdbb  thb  Statutes  of  Lnaxixioir. 
period  of  limitation  fixed  at  twenty  years,  202. 
presumption  of  payment  of  bonds,  208. 
rent  secured  by  specialty,  arrears  reooYerable,  203. 
specialties,  what  are  within  statute,  202,  203,  207,  eee  386. 
tmie  begins  to  ruu,  when,  204. 
trust,  wnere  specialty  secured  by,  204,  284,  Mee  281« 
im  the  reooyery  of  simple  oontraot  debts, 

absence  of  plaintiff  or  defendant  beyond  seas,  216,  217,  228. 
account,  208. 

running  of  time  in  case  of  merchants'  aooounts,  210, 227. 
partnership  aooouuts,  ib. 
acknowledgments,  217—227. 

See  Agknowuedqicsvtb  inrDBB  thb  Stjltdtbb  of  IJonsAXixm, 
acquiescence,  238,  see  156 — 158. 
administration  suits,  pleading  statute  in,  236. 
administrator,  running  of  time  in  case  of,  215,  216. 
advertisement,  not  an  acknowledgment,  220. 
agent,  action  of  account  against,  210. 
ante-nuptial  debts,  212,  226,  335. 
appropriation  towards  payment,  224. 
assumpsit,  running  of  time  in  case  of,  212. 
banker  and  customer,  209. 

bankrupt,  acknowledgment  in  balance  sheet  of,  220. 
beyond  seas,  216,  228. 
bill  of  exchange,  213,  214. 
breach  of  contract,  212. 

trust,  211,  231,  232,  234. 
eeeiui  que  iruet,  how  far  barred  by  time,  231,  232,  234. 
company,  effect  of  winding-up  order  on  running  of  time.  215, 
oonoealment  of  right,  214, 
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UUTATIOK  OF  kCnoSS—cmtbtuti. 

In  Um  ntntrj  of  ilmpla  oonttMt  iahU—eonlmusd. 
Mntinaoiu  numiiig  of  time,  215. 
contnotj,  utionB  on,  212. 
ooBts,  214,  21S. 

Crown,  ubon  in  ftotion  vested  in.  III. 
demMid,  debt  pajable  on,  213. 
detinue,  20B,  212. 

devutavit,  bured  in  hz  tmh,  211,  t*  230. 
dinbiUtiea,  21S. 

eqt^tjr,  dodnnee  of,  aa  to  Satnt«B  of  limitation,  in  oue  of  delita 

eMontoT,  nmninir  of  time  in  oaae  of,  21S,  216. 

Mknowledgment  in  writlDK  1^,  21S. 

pB7in«nt  b7,  226,  227,  230. 

not  bound  to  ple«d  tfae  rtatnta  in  adminiBtnttum  mit,  23S. 

may  pay  and  retain  debti  bamd,  H. 
foreign  oontraote,  211. 
traml,  210. 

biuband  in  reapeot  of  ante- nuptial  debta  of  irife,  212,  226,  S86. 
iaNieonment  not  now  a  diwbilitT,  22S. 
India,  311. 

indoiaemcnt  on  billa  and  notes,  effect  of,  21S,  22S. 
infanta,  216. 

aoknowledgment  by,  219,  u*  1S4. 

eonfiimation  of  promiifaii  made  by,  ib, 
5h  DiuBTunaa. 
joint  oontnoton,  acknowledgment  br,  218. 

payment  l:^,  22S,  220,  230. 
joint  debtora,  nmning-  of  time  in  case  of,  228. 
indsmetit  lererted,  216. 
Unt^  charged  on,  19S,  200,  jm  236. 
Inna^,  216. 
moiried  womsn,  ib. 

5h  SiSUTUTIBS. 


merchants'  aoooonta,  210,  227. 

mistake,  233. 

oatUwt]^  levened,  216. 

parol  CTidenoe  of  acknowledgmmt,  220. 

of  payment,  22S. 
partners,  payments  by,  230,  ttt  219. 
paitnenilup  aooomits,  2t0. 
payment,  acknowledgment  by,  224 — 227. 


period  of  limitation  flxed  at  six  yean,  208. 

ptomissoiy  note,  213,  214. 

remedy  baned,  not  right,  211. 

■st-oB,  200,  21 S. 

solicitor  and  client,  200,  210. 

stamp  doty,  •cknowledgmeDls  exonpted  from,  220. 

time  begins  to  nm,  when,  211 — 2IG. 

time  not  extended  by  3  t  4  WiU.  4,  o.  104.  .37S. 


trover,  ib. 

trust,  when  time  mns  in  case  of,  234,  ttt  231. 

trustee,  claim  for  breach  of  tmst  miforoed  against  assets  of  decM 

234. 
will,  trost  for  payment  of  debts  in,  23f>. 
winding-np  order,  effect  of,  on  mnning  of  time,  216. 
ulMalUneont  liaiitatloni, 
actions,  tor  aocoont,  208. 

BWtnU  on,  202. 
finct  on  Globoids,  ii. 
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LIMITATION  OF  ACTIONS- «)i»<m«#rf. 
misMlUaaoiu  UaiXaktiQikB^eontinu&d, 

aotiouB,  for  money  levied  on  a^.  /i.,  202. 

penalty  nnder  a  bye-law,  209. 

a  Btatate,  202,  204. 

repleTin,  208. 

treepaM,  ib. 

trover,  ib. 
aotiona,  pendency  of,  effect  on  rmming  of  time,  287. 
oonBtmotive  trusts,  effect  on  running  of  time,  286,  sm  231. 
injunction,  relief  where  time  runs  pending,  238. 
judgment  in  administration  action,  effect  of,  237. 
loi^  and  personal  acts,  nnder,  238,  239. 
lunacy  of  debtor,  effect  on  running  of  time,  288,  im  180, 1S2. 
mortgage  of  reversionary  personalty,  in  case  of,  187,  199,  284. 
order  to  carry  on  proceedings,  effect  of,  t^. 
renewal  of  writ  to  save  statute,  174. 
trustees,  limitation  of  actions  against,  231,  232,  234. 

LIMITATION,  STATUTES  OF, 
colonies,  in,  174. 
construction  of,  102. 
oldsUtutes,  108,  114. 
pleading  in  case  of,  154,  174,  176. 
practice  in  case  of,  174,  175. 
subjects  included  in  8  &  4  WUl.  4,  o.  27. .  102. 

LIMITATIONS  IN  PRAOnCE,  176,  176. 

LINEAL  ANCESTOR, 
may  be  heir,  860. 

LIS  FENLENSy 

after  decree  there  is  no,  466. 

Land  Charges  Begistratum  Act  does  not  affect,  482. 

registration  of,  464,  466. 

vacation  of,  466. 
Settled  Land  Act,  1884,  order  under,  registered  as,  466,  718. 
soUdtor,  negligence  in  not  registering,  465. 
spedal  case  registered  as,  ib. 

LITTER, 

claim  to  out  and  carry  away,  8,  81,  87. 

LOCAL  AND  PERSONAL  ACTS, 
limitation  of  actions  under,  238,  239. 

LOCKE  KING'S  ACT,  391—898. 

charge  by  way  of  mortgage  within  the  act,  what  is,  898. 

chattdls,  bequest  of  incumbered,  392. 

contrary  intention  within  the  act,  393,  394,  396,  397. 

contribution  between  different  pavts  of  land  in  same  mortgage,  892,  896. 

crown  has  benefit  of  act,  398. 

deed  made  before  1855  not  within,  claims  nnder,  392,  393. 

equitable  charges  of  all  kinds  are  within  act,  398. 

equitable  mortgage  is  within,  393. 

judgment,  charge  created  by,  within  the  act,  ib, 

Ifmd  within  the  act,  what  is,  892. 

land  devised  or  descended  to  bear  mortgage  charged  on  it,  ib. 

marshalling  between  legatees  and  devisees  of  mortgaged  land,  896. 

old  law,  892. 

order  in  which  funds  applicable  in  payment  of  debt,  where  act  excluded, 

895. 
personal  estate  not  liable  to  exonerate  heir  or  devisee,  392. 
proviso  in  Act  of  1854,  cases  on,  398. 
republication  of  will  does  not  bring  it  within,  ib. 
vendor's  lien  within  the  act,  893,  897,  398. 
will  made  before  1855  not  within,  892,  898. 
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-LONDON,  CUSTOM  OF, 
light^  as  to,  13. 
married  women,  alienatum  by,  296. 

separate  tradinflr  by,  318. 
*^*JjJ»  P^T^ento  mider  37  Hen.  8,  c.  12,  for,  within  3  &  4  Will.  4,  c.  27, 

LONG  TERMS. 

enlargement  of,  617,  618,  632. 

LOPWOOD, 

grant  of,  30,  37. 

LORD  OF  MANOR.    8h  CJoftholds  ;  Ma»ob  ;  Waotb. 
appr  .ve,  right  to,  40. 

forfeiture,  within  what  time,  must  enter  for,  123 
grants  by,  39. 

judgments  against  tenant,  rights  saved  in  case  of,  447. 
Settled  EstateH  Act,  leases  under,  saving  of  rights  of,  664. 
waste,  adverse  possession  of,  under  old  law,  116,  117. 

encp  lachmentH  on,  presumed  to  be  for  benefit  of,  39,  1 18. 

presumed  to  belong  to,  39. 

LUNACY, 

appointment  of  new  trustees  in  oases  of,  518,  636,  640. 
vesting  orders  in  case  of,  600,  638—642. 

LUNATIC, 

charging  order  against,  456,  467. 

costs  of  proceeding  in  lunacy,  recoverable  from  estate,  384. 

within  what  time  recoverable,  216. 
debtor,  time  does  not  run  in  favour  of,  238. 
exceptions  in  favour  of, 

limitation  Acts,  recovery  of  land  or  rent,  141,  196. 

simple  contract  debts,  216. 
specialty  debts,  204. 

Prescription  Act,  19. 
husband  a,  concnrrene^  in  wife's  disposition  dispensed  with,  304. 
leanes  of  lands  of,  264,  see  662,  712. 

maintenance  of,  advanoes  for,  for  how  long  recoverable,  238,  «^  21 1,  215. 
married  woman,  interest  of  bound  by  order  of  court,  293. 
mortgagee,  vesting  orders  of  land,  600,  501,  638. 

vesting  orders  of  stock,  602,  639. 
Ste  Tbttbtbe  Aotb. 
necessaries  for,  payment  for,  38  i,  see  238. 
new  trustee,  appointment  of,  in  place  of,  618,  636,  640. 

where  power  vested  in,  617,  638,  602. 
pauper,  arrears  of  mait.tenance  recoverable,  211,  238. 
paymentH  on  behalf  of,  a  del  t  payable  out  of  lus  assets,  384. 
personal  representative  a,  vesting  iirder  as  to  stock,  603,  639. 
protector  a,  case  where,  266,  267,  276,  276. 
Settled  Estates  Act,  application  of,  to,  662,  666. 

See  Sbttlrb  Estatiss  Act. 
Settled  Land  Acts,  application  of,  to,  712. 

See  Settlbd  Land  Acts. 
trustee,  vesting  orders  of  land,  600,  601,  638. 
vesting  orders  of  stock,  602,  639,  640. 
&»  Tbdrekb  Acts. 
wiU  of,  402,  426. 


MAINTENANCE, 

married  woman  liable  for,  of  husband  and  children,  338. 
of  infants  out  of  income  of  their  property,  608,  6U9. 

MANAGEMENT  OF  TRUST  PROPERTY, 
application  by  truMtees  for  advice  as  to,  654. 
of  infants,  by  trustees,  606—608. 

8.  3 
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MANDATORY  INJtJNOTION, 
in  oaae  of  water,  78. 

Hght,  97,  98. 

MANOR.    See  Lom)  of  Makob  ;  Wibtb. 

oonyeyani'e  of,  what  indluded  in,  677,  678. 
partition  of,  740. 

MANSION  HOUSE, 

rebuilding  of.  666.  723.  Add, 

repairs  to,  under  Settled  Land  Actn,  692,  see  723,  656,  Add, 

Bale  or  lease  of,  under  Settled  Land  Aotn,  722. 

MANURE, 

right  to  ufie  land  for  preparing,  6. 
right  to  lead,  57. 

MARGINAL  NOTES, 

of  statutes  form  no  part  of  statute,  320 

MARINERS, 

wills  of,  412,  413. 

MARKET, 

disturbance  of,  what  is,  27. 

enlargement  of,  26. 

grant  of,  effect  of,  on  daim  by  prescription,  26,  29,  45. 

new  market,  a  disturbance  of  old,  27. 

place,  right  to  move,  26. 

prescriptive  right  to  hold,  26. 

prenumption  of  grant  of,  26.  112. 

prevent  sale  in  houses,  right  to  prevent,  26. 

statute,  effect  of,  on  old  franchise,  26. 

tolln,  claim  to,  by  prescription,  26. 

way  to,  61. 

MARRIAGE, 

revokes  will.  414. 

infants  may  make  settlements  on,  312. 
See  Sbttlesoent. 
court  will  not  inquire  into  propriety  of,  313. 

MARRIED  WOMAN, 

abandonment  of  lands  of,  limitation  in  case  of,  144. 

acknowledgments  of  deeds  by,  292—306.     See  AcnrowLKDOMKHT  of 

Dkeds  bt  Mabbied  Woven. 
acquire  property  Mfeme  tole,  may,  under  M.  W.  P.  Act,  1882.  .325,  328, 

329. 
actions  by  or  sgainst,  326,  326,  327,  333. 

exceptions  in  favour  of,  in  Prescription  Act,  19. 

in  Statutes  of  Limitation,  141, 196,  204,  216. 
administratrix,  336,  338,  339. 

ante-nuptial  debts,  liability  for,  322,  323,  324,  333—836. 

actions  on.  212,  226,  335. 

date  from  which  time  runs  in  favour  of  husband, 
212.  226,  336. 
appointed  under  general  power  by,  property,  assets  to  pay  debts,  329,  381. 
attorney,  power  to  appoint,  606. 
bankruptcy,  how  far  liable  to,  322,  325,  327,  328. 
bare  trustee,  may  convey  land  Bsfeme  sole^  667. 
children,  liability  for  maintenance  of,  338. 
church,  gifts  to,  not  within  M.  W.  P.  Act,  1882.  .326. 
company,  shares  in.  belonging  to,  319,  323,  330—332,  833,  334. 
condition,  conveyance  of  land  in  performance  of,  295. 
contingf^nt  interests,  disposition  of,  292,  489. 
contract  by,  ante-nuptiia,  liability  for,  322—324,  333—335. 

deemed  to  be  in  resp*  cl  of  separate  property,  325,  328. 
future  Hcparate  property  bound,  325. 
husband,  vdth,  328. 

husband's  death,  effect  of,  as  to  property  bound  by,  327, 
328. 


Index.  803 

MARRIED  WOMAN— «)««ii««f. 
oontract  by,  joint,  328. 

must  be  some  separate  property  at  date  <rf  oontiaot,  828. 
non-separate  property,  as  to,  293,  296. 
meaning  of,  in  Married  Women's  Phmerty  Act,  1882.  .338. 
separate  property,  as  to,  297,  326,  327,  328. 
trust  property,  as  to,  298,  «m  336. 
oonvsnion,  m  case  of  sale  by  the  court  of  lands  of,  742. 
costs  m  actions  by  and  against,  326,  327. 
criminal  proceedings  by,  333. 
by  busband  against,  336. 
damages  recovered  by,  are  separate  property,  325,  326,  380. 

recovered  against,  payable  only  out  of  separate  property,  826. 
nndertaJring  in,  can  be  given  by,  327. 
d^.  property  subject  to  power  of  appointment  is  assets  for,  329,  381. 
XtoOtora  Act,  1869,  order  under,  may  be  made  against^  for  ante-nuptial 

uODCS,  viz, 

not  for  poet-nuptial  debts,  326. 
deposits  in  banlm,  318,  320,  330—332. 
disclaimer  by,  293,  490. 

discovert,  effect  of  Married  Women's  Property  Act,  1882,  to  make,  326. 
disposition  of  propertv  by,  generally,  296—299. 

under  Married  Women's  Property  Act,  1882 . .  326. 
dower,  340—349.    See  Dowbb. 
earnings  of,  separate  property,  317,  328,  329. 
decuon  by,  293,  315,  742. 
entail,  may  bar,  253,  254,  272,  273. 
eqmty  to  a  settlement,  may  be  roleased  by,  316. 
evidence  by,  against  husband,  and  by  husband  acrainst.  333.  339. 
^provUions  ifin,  tenant  in  tail,  264. 
examination  of,  separate.    See  ExAMWinow. 
executrix,  336,  338,  339. 

liability  of  husband,  339. 
.gw*  wAj  as  regards  property,  when,  297,  318,  326,  328,  329,  330. 
Jrmes  and  Recoveries  Act>  dispositions  under,  292,  293. 
barring  entail  under,  263,  272,  273. 
concurrence  of  husband  necessary,  292,  tee  303. 
copyholds,  legal  estate,  ib. 

equitable  estate,  308. 
fraudulent  investments  of  husband's  money,  by,  320,  332. 
gift  to  husband  and  wife  and  third  person,  construction  of,  326. 
guardian  ad  litems  cannot  act  as,  ib. 

husband,  abjured  realm  or  transported,  power  of  disposition  when,  296. 
maintenance  of,  liability  of  wife  for,  338. 
proceedings  against,  by,  333. 

questions  between  husband  and  wife  decided  in  summary  way,  336. 
intestacy  of,  rights  of  husband,  326. 
judgment  against,  form  and  ^ect  of,  327. 
lease,  statutory  powers  to,  295,  712. 
by  husband  of  wife's  land,  660,  661. 
surrender  of,  by,  295. 
legacy  to,  to  whom  payable,  320. 
loans,  by  husband  to,  326,  329,  334. 
to  husband  by,  329. 

to  partnership  of  which  husband  a  member,  ib. 
lunatic,  interest  of,  oound  by  order  of  court,  293. 
next  friend,  cannot  act  as,  326. 

of  married  woman  must  give  security  for  costs,  327. 
payment  of  money  into  court  in  action  against,  effect  of,  %b, 

out  of  court  to,  293,  742. 
plaintiff,  should  be  so  described,  326. 
pleading  in  action  againnt,  328. 
policy  on  life  of  husband  for  benefit  of,  320,  321,  332,  333. 

trustee  of,  appointment  of,  321,  332,  333. 
political  rights  not  given  by  Married  Women's  Property  Act,  1870. .  322. 
power  of  appointment,  cannot  be  compelled  to  exerciae  for  benefit  of 
creditors,  328. 
exercise  of,  by,  295,  296,  406. 

3f2 
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HA-BBIED  WOUJLUf—conUmtsd. 

pow^er,  general,  exeoutioa  of,  makes  propartj  liable  to  debts,  829,  S81. 
release  of,  by,  292,  315. 

statutory,  295.  ^ 

property  of,  when  aep%rate  within  Mirried  Women's  Property  Aet, 
1882..S28,  329,  340. 
qnedtioos  between  husband  and  wife  as  to,  deoided  in  sommary 
way,  33$. 
protector  of  settlement,  262. 

consent  by,  274. 
proTision  for,  on  oonyeyanoe  by  acknowledged  deed,  308. 
release  by,  292. 

remedies  for  proteotinff  separate  property,  333. 
repreMentative  of,  le^  personal,  liability  of,  338. 
retainer  by,  as  executrix  of  hosband,  329. 
leversionary  personalty,  disposition  of,  316 — 317,  329.      8m  Bxm- 

BIOirABT  IlfTBBBSTB. 

rights  of  entry,  dlBposition  of,  292. 

separate  estate.    Sie  Sbpabatb  EffrATB. 

sequestration  in  diroroe  action,  effect  of,  327. 

Setded  Estates  Act,  application  of,  in  case  of,  662,  663. 

Settied  Land  Acts,  application  of,  in  case  of,  712. 

settiements,  how  far  affected  by  M.  W.  P.  Act,  1882.  .337. 

shares  in  company  belonging  to,  319,  323,  330—332,  333,  334. 

statutory  powers  of,  292,  295,  315— 33f). 

stock  belonging  to,  318,  319,  320,  330—332. 

sue,  may,  and  be  sued,  325,  326,  327,  333,  336. 

summary  procedure  between  husband  and  wife,  335. 

surrender  oy,  292. 

of  lease  by,  295. 
title  of  woman  married  before  1883  to  bring  property  within  M.  W.  P. 

Act,  when  must  accrue,  329,  330. 
tort,  ante-nuptial,  liability  for,  323,  333. 

post-nuptial,  liability  for,  326. 
trading  sepantely,  may  be  bankrupt,  325,  328. 

liability  of  husband,  318. 
trespass  on  house  which  is  separate  property,  may  sue  for,  326. 
trustee,  336,  338. 

conveyance  of  land  by,  293,  295. 
undertaking  in  damages,  can  give,  327. 
wafircs  of,  separate  property,  317,  828,  329. 
wills  of,  generally,  405,  406. 

effect  of  M.  W.  P.  Act,  1882,  on,  326,  830. 
te  Will. 

HABRIED  WOMEN'S  PROPERTY  ACTS,  817—339. 
See  OojSTBaxTB, 

MARSHALLINO, 

creditors,  between,  380. 

and  legfatees,  381. 
heir  and  legatees  or  derisees,  between,  358. 
legatees  and  devisees  of  mortgi^ged  land,  between,  395. 
limitation  of  time  for  recoyery  of  debt  not  to  be  extended  by,  380. 

MEMORY  (LEGAL), 
meaning  of,  21,  22. 

MERCHANTS'  ACCOUNTS, 

running  of  time  in  case  of,  210,  227. 
See  LnoTATiov  of  Aonom. 

MERGER, 

estates  tail,  in  case  of,  270,  271. 
legal  and  equitable  estates,  271. 
reversion  on  lease,  of,  effect  of,  491,  492. 

MIDDLESEX, 

registration  of  wiU  of  lands  in,  568. 
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air  for,  claim  to,  7. 

stream,  right  to  go  on  land  to  repair,  6. 

water  for,  right  to,  69,  78,  76,  76. 

lONERALS, 

leases  of,  imder  SettM  Estates  Act,  645. 

under  Settled  Land  Acts,  680—682,  685,  722,  726. 
possession  of,  what  is,  121. 
leserratloii  of,  on  sale  under  power,  735,  736. 

nnder  Settled  Entates  Act,  650. 
nnder  Settled  Land  Act,  685. 
way,  to  cany,  right  of,  62. 

MINES, 

eostoms  as  to  working,  25,  26. 

custom  to  let  down  surface  without  compensation,  bad,  25. 

dower  ont  of,  340. 

drainage  of,  71,  72,  73,  78,  80,  81. 

escape  of  water  from,  80. 

highways,  under,  54. 

licences,  48. 

possession  of,  what  is,  121. 

HIKING  LEASE, 

may  be  authorized  of  settled  estates  under  Settled  Estates  Act,  645. 

89$  SbTTLBD  ESTATUB  AOT. 

under  Settled  Land  Act,  680—682. 
8«e  BsrsLKD  "Llkd  Aot. 

HISDEMEANOB, 

fraudulent  concealment  of  deeds  by  vendor,  to  be,  549. 

HISTAKE, 

relief  granted  by  equity  in  oases  of,  within  what  time,  233. 

MONET, 

arising  from  sales  under  Settled  Estates  Aot,  application  of,  656—657. 
arising  from  sale  by  trustetjs  under  statutory  powers,  application  of, 

559,  560. 
belong^g  to  judgment  debtor,  may  be  taken  under  writ  of  ^.  /a.,  449, 

450. 
charged  on  land,  within  what  time  to  be  reoovered,  176,  198,  200. 

See  LnoTATioir  ov  Aonoirs. 
to  be  laid  out  in  lands  to  be  entailed,  288,  289. 
See  FiWTiniTCT)  Monxt. 

MOOB, 

right  to  moor  yessel,  83. 

MOBTGAGE, 

consolidation  of,  restriction  of,  590. 

copyholdB,  of,  conveyance  on  sale  by  mortgagee,  593. 

of  entailed,  2t)0. 
covenant,  action  on,  when  barred,  199,  203. 
debts,  for  payment  of,  375,  386,  389,  390. 
devise  of  mortgage  estate  and  subsequent  acquisition  of   equity  ol 

redemption,  422. 
devolution  of  mortoage  elites,  567,  600. 
equitable,  witnin  Locke  King's  Aot,  393. 
estates,  devolution  of,  600. 

foreclosure  action,  within  what  time,  must  be  brought,  114, 149,161,177. 
interest  on,  arrears  of,  185,  187,  189. 

petition  for  payment  of,  out  of  fund  in  court  analogous  to 
action  to  recover  land,  114. 
Locke  King's  Act,  391     398. 

i^  LocEK  Kino's  Act. 
money  secured  by,  time  limited  for  recoverinflr,  176,  177,  198,  199. 
personalty,  of,  limitation  of  actions  in  case  of,  199. 

arrears  of  interest  recoverable  in  foredosinff,  187,  eee  284. 
power  to,  authorizes  mortgage  with  power  o{  sa}^,  389. 
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power  to,  does  not  antlioTize  a  sale,  389. 

preeumptioxi  of  payment  of,  177. 

raise  money  for  exchanges  and  renewals,  to,  6«1,  *^^^^'  . 

redemption  action,  within  what  time,  must  be  brought^  158,  197. 

reversionary  interest  in  personalty,  234. 

limitation  in  case  of  mortgage  of,  187,  199. 

sale  not  authorized  by  power  to,  889. 

sale  in  action  for  foreclosure  or  redemption,  o9o — 098. 

short  form,  statutory,  626. 

statutory,  effect  of,  698,  599. 

form  of,  623,  624. 

reoonyeyance  of,  600,  626. 
surety,  limitation  of  actions  against,  199,  230. 
tacking,  provision  in  Vendor  and  Purchaser  Act,  1874,  as  to,  668, 
simple  contract  debts  against  heir,  188,  378. 
Statutes  of  Limitation  in  relation  to,  188. 
tenant  for  life,  by,  under  Settled  Land  Acts,  686,  723. 
tenant  in  taU,  by,  269—261. 
transfer,  statutory,  effect  of,  699. 

form  of,  624. 
Trustee  Act  in  relation  to. 

S^e  Tbusikb  Acts. 
Welsh  mortgages,  162,  163. 

MORTGAGEE, 

acknowledgments  by,  160,  161,  197. 

adverse  possession  by,  118. 

charging  orders,  effect  of,  as  against,  467. 

costs  of,  interest  on,  193. 

equitable,  has  priority  over  judgment  oredltor,  4ft5,  #J*  ♦«. 

foreclosure  action,  within  what  time  to  be  brought,  114,  14»,  lOl,  lU. 

infant,  provisions  of  Trustee  Act  as  to,  603. 

insure,  power  to,  662,  692,  696. 

judgment  creditor  may  take  interest  of,  463. 

lease,  power  to,  690—692. 

legal  personal  representative  of,  msy  reoonvey,  667,  600. 

lunatic,  vesting  orders,  600—602,  638^  639. 

Se0  Teustbb  Aow. 
personal  remedy  of,  when  barred,  199,  203. 
receipts  by,  662,  694. 
receiver,  power  to  appoint,  662,  663,  o»2,  696, 

powers  of,  appointed  by  mortgagee,  663,  dM^  W«,  ow. 
right  to  recorJr  Sid,  when  barred,  169,  161,  16^  mt, 
S^e,  power  of,  6W,  663,  692—695. 

surface  and  mtneiBls  apart,  736,  737. 
statutory  powers  of,  under  23  &  24  Vict.  c.  If^-- JJl-^*- 
'  *^  under  44  &  46  Vict.  c.  41 . . 690— «»«• 

stock  of,  has  priorily  over  charging  order,  467. 

tacking,  by,  188,  668. 

simple  contract  debts  againrt  heir,  188,  378. 

tenant  for  life,  when  mortgagor  is,  runnmg  of  time,  160,  162. 

timber,  power  to  cut  and  sell,  692. 

iranftfer,  may  be  compelled  to,  689,  632. 

T«ifcing  ordeis  of  estale  of,  on  payment  off  after  death,  607,  608.. 

HOBTGAGOR, 

action  bv,  for  rent  or  possession,  129. 

d<9eds,  right  to  inspect  and  copy,  689. 

dSbili^of,  does  not  affect  the  runnmg  of  tmie,  141,  161,  196. 

fraudulent,  punishment  of,  649,  667. 

li^Son  of  action  by,  to  recover  land,  168—161,  197,  198. 

possession,  in,  nature  of  interest,  128,  129. 

Jeouire  the  mortgagee  to  *™nsf«r,  may,  689,  632. 

rSht  of,  to  recover  land,  when  barred,  168- 161,  197,  1»8. 

&metj  for,  Umita^on  p|  wtions  agsonst,  199,  230. 

JiOXJNTAIN, 

way  over,  public,  61. 
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NATURAL  STREAMS, 
ri|fht  as  to,  67—70. 
8ee  Wathb. 

NAYIGABLE  RIVERS.    8ie  Rzyxbs. 

NAVIGATION, 
right  of,  82. 
undertaken  of,  haye  only  easement  in  land,  6,  85. 

NECESSITY, 
ways  of,  60. 

NEOLiaENOE, 

actions  for,  when  time  begins  to  ran,  211. 
liability  for,  in  case  of  ri^ts  of  way,  64. 

NETS, 

custom  to  dry,  23,  24. 
right  to  land,  6. 

NEW  TRUSTEES.    8e$  Tbttbzbb. 

NEXT  FRIEND, 

married  woman  cannot  be,  326. 

of  married  woman,  must  g^ye  security  for  costs,  827. 

NOISE.    See  Nuzbahoi. 

right  to  m«ike,  when  can  be  acquired,  7. 

NON-EXISTINO  GRANT, 
pleading,  46. 

NON-PAYMENT  OF  RENT, 
effect  of,  113,  114,  1*23. 

NOTICE, 

constructiye,  to  purchaser,  restriction  of,  629. 

executor  or  administrator,  by,  before  distributing  aasets,  663. 

lessor,  by,  requiring  breach  of  covenant  to  be  remedied,  687,  688. 

Partition  ActH,  of  orders  under,  746,  747. 

Settled  EtftateH  Act,  of  applications  under,  662,  663,  665,  666,  670. 

Settled  Land  Acts,  by  tenant  for  life  to  trustees,  701,  702,  717,  721. 

NOTICE  TO  QUIT, 

by  agent  of  cue  joint  tenant  sufficient,  133. 
necessary  to  determine  tenauor  from  year  to  year,  ih, 
not  necessaiy  when  party  holds  adversely,  t^. 
what  notice  sufficient,  ib, 

NXnSANCE, 

acquiescence  in,  100. 

contract  and,  difference  between,  81. 

damages  must  be  proved,  100. 

definition  of,  99. 

injunction,  who  can  obtain,  100. 

public,  individual  cannot  abate,  83. 

prescription  will  not  justify,  28,  99. 
restrained,  when,  will  be,  100. 

OBLITERATION, 

in  will,  not  to  take  effect  unless  executed  as  will,  419. 

OBSTRUCTION, 

of  navigation,  83,  84. 

of  water,  remedy  by  action,  77,  78. 

of  way,  63,  64,  66. 

OPTION  OF  PURCHASE, 

building  lease  granted  under  Settled  Land  Acts,  in,  720. 
devise  of  lands  subject  to,  and  subsequent  exeroiae  of  option,  422, 
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ORDERS, 

eDforoement  of,  460. 

statutory  jnri*di(ttion,  under,  oonoliuiTe,  620,  9ee  626. 
land,  att'ecting.  letriKtration  of,  4ttl,  48i,  4»4. 
Bearohes  for,  4x8,  484. 
vaoation  of,  481,  725. 

OXJTLAWRT, 

aboluhed  in  oivil  cases,  207. 

forfeiture  for,  363. 

limitation  of  actions  after  reyersal  of,  207. 

OYSTERS, 

corporation,  yeeted  in,  right  to  dredge  for,  24,  38. 
naviffable  river,  in  a,  individual  cannot  remove  or  damage,  83. 
puUio  right  to  drec^  for,  38. 
sevorad  &baej  for,  iS. 


PANKA6E, 

prescription  for,  31. 

PARLIAMENT, 

act  of,  no  prescription  against,  28,  29. 

presumption  of ,  112. 
entaik  created  by,  whether  barrable  under  lines  and  Recoveries  Aot^ 

264,  255 
Settled  Estates  Act,  excepted  from,  664. 
Settled  Land  Act,  how  far  within,  709. 
PAROL, 

demuner  of,  when  abolished,  372. 

PAROL  EVIDENCE. 

of  contents  of  written  acknowledgment  of  debt,  220. 

of  payment,  225. 

wills,  in  case  of,  407,  410,  416,  418,  419,  421.    See  Wnx. 

PARTIES, 

to  partition  actions,  739,  740,  eee  743. 

to  suits  for  administration  of  real  assets,  379,  380. 

PARTITION, 

condition  in  law  not  to  be  implied  by,  487. 

copyholds,  of,  486. 

dei^ree  for,  when,  will  be  made,  739,  740. 

deed,  must  be  by,  486. 

minerals  and  surface  dealt  with  apart  on,  under  power,  745,  736. 

tenant  in  common  charged  with  o<-oupation  rent  in  action  for,  1 37. 

tenant  for  life  may  join  in,  under  Settled  Land  Acts,  678,  679,  685. 

Trustee  Acts  appJv  in  CMse  of,  615,  516. 

what  may  be  partitioned  in  action,  740. 

who  may  obtain,  739. 

PARTITION  ACTS, 

advertisements  for  parties  not  before  the  court,  747. 

bidding  by  parties  mtere^ted,  742. 

conversion  on  shIc  under  the  acts,  how  far  there  is,  742,  743. 

costs  in  action  under,  745. 

county  courts,  jurisdiction  of,  ib. 

disability,  requcHts  by  persons  unde^,  740,  748. 

execute  I  y  devise  over,  fee  simple  bubject  to,  may  be  sold  under  the  acts, 

740. 
mortgagee  may  request  a  sale,  740. 
parties  to  action  under,  739,  740,  743. 
partition,  not  necessary  to  claim,  748. 
partition  of  part  and  sale  of  rest,  order  for,  740. 
pleading  in  actions  under,  743,  748. 
practice  under,  743,  744,  746,  747. 
purchase  of  share  of  party  desiring  a  sale,  741. 
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PASTTTION  AGTS-HMM^imiMf. 

Bale  may  be  directed  instead  of  parfation,  at  veqnoBt  of  any  party,  739, 
740. 
at  the  reqneflt  of  parties  intererted  in  one  moiety  and  upwudiy 
740,  741. 
serrice  on  pereonR  not  before  the  ooort,  744,  746,  747. 
Settled  Estates  Act,  provisions  of,  applicable  to  sales  under,  742. 
Boocessive  sales,  on,  parties  may  come  into  sabHsqnent  sales,  747. 
trust  for  sale,  prerents  decree  under  the  acts,  740. 
Tnutee  Acts  apply  to,  515,  616,  532,  742. 
midertaking  to  purchase  share  of  party  desiring  sale,  741,  742,  748. 

PAKT  PATMENT.    Se$  AoKVOwuEDOXxm  uvdzb  tbb  Statdtub  of  Lna- 

TA.TION. 

PARTNER, 

whether  payment  by  one  takes  debt  oat  of  statute  against  others,  230, 

fM219. 
whether  payment  by  sunriTing,  takes  debt  out  of  statute  against  estate 
of  deceased  partner,  t^. 

PARTNERSHIP, 

aooouuts,  mnninir  of  time  in  case  of,  210. 
apportionment  of  payments  out  of  profits,  448. 
charging  order  on  assents  of,  455. 
interest  of  partner  may  be  taken  under  a^.  /a.,  450. 

PASTURE, 

oommon  of,  31 — 35.    See  CoMiroir. 
levant  and  oouchant,  meaning  of,  32. 
Ptescription  Act,  duim  under,  3. 
sole,  claim  for,  30. 

PAYMENT, 

acknowledgment  of  right  by,  in  the  recovery  of  mortgages,  charges,  and 
legacies,  176,  182,  199. 
in  the  recovery  uf  debts  by  specialty,  205,  206,  229. 

smiple  contract,  224—227,  229. 
PAYMENT  INTO  COURT, 

does  not  ntop  the  ruuning  of  time,  224. 

married  woman,  in  action  agaim^t,  effect  of,  327. 

order  for  enfon  ement  of,  4(i0. 

SettUd  Estates  Act,  of  money  arising  under,  655. 

Settled  Land  Acts,  of  mon»*y  arising  under,  689. 

Trustee  Acts,  of  money  of  infauts,  &o.,  dealt  with  under,  629. 

PAYMENT  OUT  OF  COURT, 
entailed  money,  289,  290,  6'>7. 
married  woman,  to,  293,  742. 
Partition  Act,  of  money  in  court  under,  742. 
Settled  EstateH  Act,  of  mom  y  in  court  under.  6^6,  657,  *v  696. 
Settled  Land  Acts,  of  money  in  court  under,  688,  689,  690,  724. 

PAYMENT  OP  DEBTS  OUT  OF  REAL  ESTATE.  _ 
aduiinintration  of  real  estate,  parries  to  action  for,  379. 
alieuation,  bondjidey  good  against  creditors,  ^^70,  379. 

unless  administration  action  registered  as  lie  gkndene,  465. 
assetd,  order  of  application,  380,  381. 
charge  of  debts  ou  real  estate,  386 — 391. 
conveyancea  by  infants,  37'S  375. 

of  lands  nubject  to  executory  devise  over,  876. 

prsons  having  limited  interests,  374,  375. 
copynolds  liable  for  debts,  377. 
debts,  order  of  payment  of,  382,  383.     See  Debis. 

within  3  &  4  Will.  4,  o.  104,  what  are,  379. 
devisees  liable  to  simple  contract  debts,  377,  379. 

spemll^  debts,  367,  368,  371. 
devises  void  against  specialty  cTeditors,  366. 
douer  ha«  priority  over  creditors,  846,  378. 
equitable  aitsets,  377,  378. 
equity  of  redemption  applicable  for,  378. 
eeoheat  doea  not  afleot  zights  of  oreditorB,  378,  880. 
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PAYMENT  OP  DEBTS  OUT  OF  REAL  ESTATE-«ii<ii»ii«r. 
executor's  power  of  sale  fur,  implied^  388,  389. 

statutory,  3>9.  390.  ^      ,     .  ,  vx       ««i> 

fraudulent  oouyeyauoe  set  aside  after  death  of  debtor,  366. 
heir,  judinnents  agtdnst,  effect  of,  379. 

liable  to  value  of  lands  aUened  by  him,  369,  377,  379. 

liability  of,  to  debts  of  anceutor,  369,  370,  377,  379. 

plea  of  r&in$  per  dexemU^  370. 

repairs  by,  retainer  for,  %h. 

retamerby,  371,  384. 
infant  compelled  to  oonyey  to  pay  debts,  873,  376. 
judgment  aebts,  payment  of.     See  Judoment. 
lands,  'vi'hat  are  applicable  for  payment  of  debts,  378. 
legral  assets,  what  are,  377. 

limited  interetits,  persons  having,  may  convey  fee,  374,  376. 
mortgage  for  payment  of  debts,  375,  386,  389,  390. 
mortgage  debts,  payment  of,  391—398.     Ste  Locus  Kino*b  Act. 
mortgage*^  may  tauk  simple  contract  debts  against  heir,  188,  378. 
old  law,  as  to,  366. 
order  in  which  assets  are  applied,  380,  381. 

debts  are  paid,  382,  383.    See  Dbbts. 
parol  not  to  demur,  372. 
parties  to  action  for  administration,  379. 
provisions  for  payment  of  debts  or  portions  not  affected  by  1  Will.  4, 

c.  47.. 368,  369. 
purchase,  bondjldef  good  against  creditors,  370,  379. 
purchaser,  whether  liable  to  see  to  payment  of  debts,  379,  390,  891. 
rents  of  land  applicable  for  payment  of  debts,  378. 
sale  for  payment  of  debts,  court  may  order,  380. 

devisee  in  trust,  by,  386,  389. 

devisee  of  beneficial  interest,  by,  388,  390. 

executor,  by,  388,  389,  390. 
simple  contract  debts,  devisee  liable  for,  377. 

f re*  hold  and  copyhold  land  applicable  for  payment 
of,  377,  378. 
specialty  creditors,  heirs  liable  for  value  of  lands  aliened,  369,  370. 

devisees  liable  to,  367,  368. 
deviMCH  void  against,  366.    See  Spsczaltt  Debts. 
specialty  debts  no  charge  9n  land.  370. 

not  binding  heir,  have  no  piiority  over  simple  contract  debts  under 
3  &  4  Will.  4,  c.  104   .  378,  see  615. 

priorily  over  simple  contract  debts,  378. 
traders*  estates  liable  to  simple  contrtict  debts,  371. 
Trustee  Act,  provieions  of,  where  decree  for  sale  for  payment  of  debts, 
615. 

PEDIGREE. 

falsification  by  vendor  a  misdemeanour,  549. 

PENALTY, 

action  for,  when  barred,  202,  204,  209. 

PENDING  ACTIONS, 

whether  debts  kept  alive  by,  237. 

PERIOD  OP  ENJOYMENT, 

requisite  in  case  of  claims  to  ^ptohta  d  prendre,  2,  tee  13. 
to  easements,  5,  11,  im  13,  45. 

PERIODICAL  PAYMENT, 
apportionment  of,  ^42. 
within  3  &  4  WiU.  4,  c.  27,  s.  42. .  186. 

PERMISSION, 

effect  of,  in  case  of  claims  to  easements,  2,  9,  10,  18. 

PERPETUITIES.  RULE  AGAINST, 

appointment  under  power,  when  period  commences,  243,  244. 
restraint  on  anticipation  which  transgressts,  is  void,  298. 

PERSON  LAST  ENTITLED, 

meaning  of,  in  Inheritance  Act,  352,  tee  355. 
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PERSONAL  REPRESENTATIVE. 

within  Trustee  Act,  1850 . .  496,  499.    8ie  TmrSTBB  Aon. 

PERSONALTY, 

asHignment  of,  to  asidgrDor  and  another,  649. 

express  trust  ol,  money  secured  bj,  limitation  of  aotionB  for,  181, 200,  231 . 

foreign,  law  applicable  to,  401. 

half-blood,  right  to  share  in,  362. 

mortgage  of,  limitation  of  action  on,  199. 

arrears  of  interest  reooverable  in  forecloong,  187,  #m  234. 
widow's  right  to  share  in,  when  barred,  342,  343. 

PEWS, 

apportiomnent  of,  91. 

appropriation  of,  87. 

chancels,  rights  in  respect  of,  80,  90. 

dioturbaooe  of,  remedy  for,  90,  91. 

easement  is,  6. 

evidence  of  right  to,  88,  90. 

extra  parochial  persons,  rights  acquired  by,  89. 

pretioription  for,  88,  89. 

Prescription  Act,  how  far  within,  88. 

priority  in  a  seat  may  be  prescribed  for,  91. 

rector  entitled  to  chief  seat  in  chancel,  87. 

rents,  mortgage  of,  by  vicar,  89. 

repairing,  effect  of,  88. 

payment  for,  89. 
remove,  churchwardens  no  right  to,  91. 
removal  of,  proceedings  against  incumbent  for^  ib, 
vote  in  respect  of,  no  right  to,  89. 

PILE, 

right  to  place,  in  bed  of  river,  6,  78. 

PIPES, 

highway,  injunction  against  laying  under,  54. 
right  to  go  on  land  to  zepair,  80. 

PISCARY, 

common  of,  37. 

PLAINTS, 

in  customary  courts  abolished,  170. 

PLEADING, 

commoners,  action  of  trespass  against  persons  claiming  to  be,  43. 
heir,  by,  in  action  by  ancestor's  creditors,  370,  371. 
Limitation,  Stataten  of,  under,  generally,  174,  175. 

when  ddFence  need  not  be  raised  on  pleadings,  169. 
married  woman,  plaintiff  nhould  be  so  described,  326. 

separate  property  ^ould  be  alleged  to  have  existed,  in  action  against, 
328. 
Partition  Acts,  in  action  under,  743. 
prcHcriptive  rights,  in  case  of, 

amendments,  18. 

common,  right  of,  33. 

common  law,  right  at,  should  be  pleaded  as  well  as  underact,  18, 46. 

easement,  claim  for,  16 — 18,  45,  46. 

Prescription  Act,  under,  4,  16 — 18. 

way,  right  of,  as  a  defence  to  an  action  for  trespass,  18,  54. 
in  action  for  disturbance  of,  18,  66. 

PLURALITIES,  166. 

POLICY, 

on  husband's  life  for  benefit  of  wife,  320,  321,  332,  333. 
payments  on,  not  apportionable,  445. 

POLLUTION  OF  AIR,  99,  100. 

POLLUTION  OF  WATER, 
action  for,  79. 
acquiescence,  effect  of,  80. 
custom  to  pollute,  74. 
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POLLUTION  OF  WATER-«ofi<imfMf. 
extent  of  right  to  pollate,  74. 
implied  grant  of  nght  to  pollute,  ib. 
injunction  to  restrain,  79,  80. 
lost,  right  to  pollute,  bj  suMpention,  76. 
presoriptiye  nght  of,  72. 
previouB  pollution  does  not  jiistif7,  79. 
public  bodies,  by,  79,  80. 
stop,  right  to,  76. 
waterworks  oompany,  by,  82. 

PORT  DUTIES, 

presumption  of  grant  of,  112. 

FOSSBSSIO  FRA  TRI8, 

not  to  be  deemed  possession  of  the  hair  within  the  Statute  ol  TiimitataonSy 

1S8. 
rule  as  to,  in  case  of  descents,  362. 


POSSESSION.    Se$  Aoyzbsb  PosBBBBioir. 
actual,  what  constitutes,  120.  121. 
bailiff  for  infant,  by,  person  held,  117,  137,  141,  190. 
CMiui  qu$  trutt,  hj,  effect  of,  118,  122,  129,  130,  152. 
entry  on  lend  not  to  be  deemed,  136. 
int^vet  of  person  in,  nature  of,  168. 
mines,  of,  121. 

morrgagee,  by,  when  bars  mortgagor,  158,  160,  197. 
mortgagor,  by,  128,  129. 
solicitor,  by,  effect  of,  160. 

stranger,  by,  afrainitt  trustee  and  ce»tm  qu$  tnut,  152,  158. 
succesKion  of  independent  trespassers,  by,  168. 
tsJce,  right  to,  119. 

tenant  for  Ufe  under  an  invalid  derise,  by,  effect  of,  118,  119. 
tiUftee,  of,  is  poMKSsion  of  eettui  qut  trutt,  152. 
will  Inhere  only  title  is  by,  402. 
younger  brother,  or  other  relation,  of,  not  that  of  heir,  138. 

POSSESSORY  TITLE,  117,  168,  169. 
diapoflable  by  i»ill,  168,  402. 
may  be  forced  on  a  puiuhsMr,  169. 

POSSIBILmr. 

alienation  of,  257,  4S9. 

derisable,  401,  402. 

fines  and  recoveries,  effect  on,  257. 

FOST  OBIT  BOND, 

diite  from  which  time  runs,  204. 

judgment  on,  date  from  which  time  runs^  178. 

POSTHUMOUS  HEIR, 

when  entitled  to  rents,  356. 

POUNDAGE, 

sheriff  eutitled  to  what,  448. 

POWER.     See  Afpoxnticknt. 

alienation  of  donee^s  interest,  effect  of,  296. 

appointment  invalid  where  corrupt  bargain  or  intention,  268,  2C0. 

liability  of  donee  for  loss  occatdonea  by,  26^, 
desfcructiuu  of,  by  disentailing  deed,  253. 
different  kinds  of  powers,  296. 
disclaimer  of,  630. 
execution  of,  hy  deed,  mode  of,  547,  548. 

by  will,  mode  of,  411. 
extinguishment  of  powers,  296,  315. 
fraud  on,  268,  269. 

liability  of  donee  for  loss  occasioned  by,  269. 

purohusers,  effect  on,  ib, 
infant,  ezerdsed  by,  under  18  ft  19  Vict.  c.  43.  .312,  814. 
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POWEA— MfilimMtf. 

jadimal  NepantioQ,  efleot  of,  on  joint,  297. 
mamed  women,  exeroiBe  bj,  2^5,  296,  405. 

how  might  be  given  to,  2^5.  296. 

release  bj,  in  retpeat  of  reTeniooarF  peraonaltj,  815. 
mortga^,  to,  does  not  authorixe  n^ile,  3 '19. 

psrpetutiea,  role  a^inst,  when  period  mns  on  app3intment,  243,  244. 
release  of,  296,  613. 

for  benefit  of  donee  Tslid,  269. 
levooatioa  and  new  i^pp^intme  it,  of,  exerdfle  by  will,  429. 
sale,  of,  whether  aathorizas  mortgage,  38  K 

mineralii  and  imrfaoe  maj  be  dealt  with  apart,  735 — ^737. 
tmstee  in  b*nkmptoj,  eteroiae  bj,  297. 
will,  exeroiiie  bj,  411,  438. 

general  gift,  exeroiae  br,  426~f  30. 

of  power  g^ven  to  two  persons  or  rarviTors,  403,  429. 
See  CoHSTEDonov  or  Wills. 

POWER  OF  ATTORNEY.    See  Attobhkt. 

POWER  OP  SALE, 

charge  of  debts  gave  implied,  388,  389. 

mortgage  with,  anthorieed  by  power  to  mortgage,  389. 

mortgagee,  of,  stitntory,  562,  56:i,  592^5*^5. 

sale  nnder,  n<}t  invalidated  by  mistaken  payment  to  tenant  for  life,  548. 

nor  by  reeervation  of  minerals,  735. 
tenant  for  life,  given  to,  by  Settled  L^nd  Aots,  667,  678.    See  Sxttlbd 

Ijahd  Aotb. 
troateee,  of,  oonaent  of  tenant  for  life  neoessary  to  exeroiae  of,  708,  eee  561. 
statutory  powers  of  trustees,  658 — 5*61,  565,  604. 

PRACTICE, 

charging  orders,  on  making,  456. 

orownsnits,  HI. 

Limitation  Acta,  under,  174. 

limitations  of  time  in,  175,  176. 

Partition  Act,  under,  743,  744,  746,  747. 

Prescription  Act,  und^,  16   -18. 

Settled  Estates  Act,  under,  651—655,  665—669. 

Settied  L'iuds  Actn,  under,  702,  703,  725—727. 

Trustee  Acts,  under,  521,  522,  524—526. 

Vendor  and  Porohaser  Act,  under,  571. 

PRESCRIPTION.    ^^PnasoBipnoNAoT;  Coxxoir;  Easbicbht. 
Act.     See  PsBSOBiFnoir  Aor. 
abandonment  of  prescriptive  rights,  29. 
certain,  must  be,  22. 

coal,  right  to  take,  may  be  daimed  by,  28. 
common,  daim  for,  23,  30,  31,  32.    See  Coucoh. 
oonmion  law,  at,  not  superseded  by  act,  7,  1 1,  46. 
corporation,  against^  2,  104. 

by  membm  of,  22. 

common,  for,  35. 

in  trust  for  inhabitants,  24. 
Crown,  against,  30. 
custom  and,  difference,  23. 
easement,  claim  for,  26. 
extinguishment  of  prescriptive  rights,  29. 
fees,  claim  to,  26. 
fence,  to  maintain,  tb, 

fliE^ery,  for  several,  in  tidal  or  non-tidal  waters,  38. 
giant,  andent,  effect  of,  29,  45. 

right  must  be  capable  of,  21,  23,  26. 
inhabitants  of  a  town  caimot  prescribe,  23. 

but  may  claim  by  custom,  ib. 

trust  fur,  24. 
interruption,  effect  of,  29,  61. 
land  cannot  be  claimed  by,  28. 
lease,  effect  of,  on,  22. 
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FBESOEIFnON— «o«tiiitMf. 

light,  far,  at  oommon  law,  99. 

PraBoription  Act,  under,  11 — 13. 
litter,  right  to  cut,  31,  37. 
lost,  how  prescriptive  rights  may  be»  28,  29. 
markets,  26. 

multitude  of  pemons  oannot  prescribe,  6,  23,  37. 
nature  of,  21,  22,  23,  24,  26. 
nuisance,  will  not  justify  pubUo,  28,  99. 
occupiers,  oaonot  presiflibe  for  profits  i  pmtdr^,  24. 
origin  muMt  be  consiMtent  with  right  diiimed  bj,  29. 
owner,  must  not  exclude  ordinaiy  uses  of  land  by,  22. 
pasturuge,  for  sole,  30. 
period  of  user  for,  at  common  law,  14,  22. 
personal  or  annexed  to  land,  maj  be,  22. 
pew,  for,  88. 

pleading  prescriptiye  right  of  oommon,  83. 
prescription  agamt  prescription,  oannot  be,  28. 
public  ciinnot  prescribe,  28,  38. 
que  estate,  in  the,  16,  22. 
reasonable,  must  be,  22. 
sea-wall,  to  maintain,  26. 
stallage,  daim  to,  27. 

statute,  how  far  may  be  contrary  to,  28,  29. 
thorns  gprowing  in  a  certain  place,  for,  31. 
tolls,  for,  26,  27. 
unity  of  possession,  effect  of,  29. 
way,  for  right  of,  22,  26,  67,  61. 

uninterruptod,  must  be,  6* 
weir,  for  finhing,  38. 

what  may  be  claimed  by,  22,  23,  26,  27,  28. 
may  not  be,  28. 

PKESCRIPTION  ACT.     See  Ant— CoiocoN— EissiCEinv-LzaBSS—WAZXB- 

WAT. 

absolute,  cases  where  right  declared,  20. 

air,  right  to  passage  of,  7,  99. 

all  persons  interested,  right  must  be  good  against,  7. 

cattle,  right  to  turn  out,  what  may  be  claimed,  6. 

common,  daim  for,  1,  2. 

interruptions  of  right  to,  15. 
oommon  law  not  superseded  by  act,  7,  11,  46. 
Cornwall,  Duchy  of,  how  far  act  affects,  2. 
crown,  sect.  3  does  not  affect,  12. 
disability,  proviso  aH  to  persons  under,  19. 
easement,  daim  for,  4 — 10. 

enjoyment  of,  must  be  as  of  right.,  9. 

capable  of  being  granted,  7. 

in  respect  of  a  dominant  tenement,  5,  6. 

susceptible  of  interruption,  7,  9. 

what  are  within  sect.  2 . .  7. 
enjoyment  under,  nature  of,  7 — 10,  11. 

agnreement,  undfT,  not  su£Scient  within  sect.  1 .  .3. 

custom,  under  daim  of,  suiBcient,  ib, 

must  be  as  of  right  under  sects.  1  and  2.  .8,  8,  9. 

need  not  be  as  of  right  under  sect.  3 . .  12. 

period  of,  2,  4,  6,  10,  11,  13—16,  19,  20. 

proof  of,  3,  10,  18. 

statute,  under  a,  not  sufBcient,  9. 

tenancy  for  life,  during,  8,  12,  19 — 21. 
evidence,  of  user  under,  3,  10,  14. 

admissible  under  general  denial,  17. 
extent  of,  to  Ireland,  not  to  Scotland,  21. 
forty  years,  time  excluded  from  period  of,  20. 
g^ut,  daim  by  express,  act  does  not  inteifere  with,  46. 
gross,  rights  in,  not  within  act,  2,  Jt7. 
mterruption,  acquiescence  in,  13,  15. 

diaoontinuanoe  of  user  not  an,  14,  19. 

effect  of,  10, 11, 12,  13,  14,  16. 


Jndex. 

PRESCRIPTION  ACr-«»«ii««(. 

interruptioD,  aoquieaoenoe  in — eonlunud. 

iiutii«  o(,  there  miut  b«,  Vi,  15. 

■trantrsT,  bj.  BoffioiaDC,  1G. 

JfX,  for  law  tban,  mar  be  auffloieiit,  10,  15. 
during  iMt,  M,  U. 
iMTe given,  efleot  of,  under  seit.  2,, 9,  10,  18. 
liuence  may  be  proved  niidBr  (feniT*l  tmrerse,  10,  17. 

over  whole  p  riod.  efloot  of,  ii. 
lirbt.  dwm  for,  1 1 — 13.    Sei  Ijqht. 
Utter,  oUim  tooDt,  31. 
noi>«,  riffht  to  moke,  aoquinition  of,  7. 
origin  of  right  muHt  have  beoQ  lavtul,  1,  7. 
perimlB  under,  2,  4,  fi,  10,  11,  13 — 16,  19,  20. 

how  to  be  oomputed,  13 — IS. 

eeveral  together  eqnal  to  Btatutory  period,  20. 

«h<  rter  not  sufflrdeut,  19. 
pev,  how  far  within,  88. 
pleading  nnder,  4,  IS— 18. 

oomoian  law  right  m  well  sb  Btatatorj-,  IS,  4S. 
prefiu  i  prmOrt,  oUim  for.  1—4.    Sh  Pbohib  a  PumiBa. 
proof  of  enjoyment  under,  3,  10,  18. 
ncaa,  olaim  to  hold,  not  within  sect.  2,  .7. 
revermon  in  geirt;.  8  doee  not  include  remainder,  21. 
statute,  enjoyment  under  a.  not  auffluieDt,  9. 
tensuoy  for  life,  enjoyment  dnrii.g,  8.  12,  19—21. 
tenant,  aoquieeceuue  at,  how  far  tanding  on  leHsor,  4,  12,  20. 

aoqnitution  by,  of  rights  over  other  laud  of  legeor,  3,  9,  12. 

declarations  by,  will  not  bind  lesaor,  3,  4. 
tenant  fur  life,  ^joyment  as  against,  12. 

terms  for  life  and  years  excluded  from  periods  of  forty  years,  20. 
tiihee  not  within  sot,  2. 
unity  of  poaaesaion,  effect  of,  G,  9,  12,  4S, 
user,  natnre  of,  11. 

right  claimed  oan  only  be  oo-extenaiTe  with,  10. 
water,  claim  by  oanal  company  to  take,  7. 

subterranean,  claim  to,  ii. 
wateroonrsee,  what  are  within  eeot.  2,  if, 

PHESENTATIOK, 

of  livings,  within  what  time  to  be  made,  165. 
prerogative  presentation,  i6. 

PEESUMPTION, 

Act  of  Parllitmeut,  of,  US. 

deatb,  of,  142,  143.     Ste  Dixtk. 

dedication  of  way  to  public,  SO,  51. 

encroach  Dients  by  tenant  are  for  benefit  of  landlord,  39,  40,  118, 

grant.  Crown,  froiu,  112. 

incorporeal  rights,  of,  45,  4S. 

right  of  way,  prirate,  6 1 . 


mortgages,  1 77. 
FreHoription  Act,  rsBtrioted  in  dunu  under,  1 9. 
satisfaction  of  judgments,  178. 
statute,  of,  1 12. 
waste,  of  manor  belongs  to  lord,  39. 

adjoining  highway,  of  ownership  of,  68. 
will  not  to  be  revoked  by,  41S. 
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PBIVAOr, 

no  remedy  lor  disturbaaoe  of,  99. 

PROBATE  DIVISION, 

function  in  regard  to  will,  of  married  woman,  406. 

FR0FIT8  A  PREyDRE, 

copyholders  may  claim,  by  oostom,  23. 

corporation,  claim  by,  22,  24,  35. 

Cn>wn,  graut  by.  of,  24  ^  ^     ••   •-   o»f 

custom,  must  he  claimed  by  prescription  not  by,  28,  So,  37. 

easementH  and,  diMtinction  between,  2,  3. 

*' inhabitants,**  daim  by,  3,  23,  24,  37. 

Growu  grant  to,  24. 
nature  of,  2.  3,  23,  37. 
••occupiers,'*  claim  by,  23,  24. 
period  of  prescription  for,  1,  2,  4. 
proof  of  enjoyment  of,  3. 

PROMISSORY  NOTE, 

acknowledgment  of  debt  by  giving,  226. 

actious  on,  time  within  which  must  be  brought,  213,  214. 

bequent  of,  402. 

exHuution,  m»y  b*»  taken  in,  449. 

indorsement  on,  of  payment,  does  not  stop  time  running,  218,  225. 

PROSPECT, 

coyeuant  not  to  obstmct.  enforceable,  99. 
right  to,  cannot  be  acquired  by  enjoyment,  ib. 
Tiew  of  shop  window,  %b, 

PROTECTOR, 

administrator  not  to  be,  263. 
alien  not  to  be  appointed,  265. 
appointment  of  %h,^  266. 

court  should  not  appoint,  266. 

death  of  appointed  protector,  on,  who  is,  i^.  ^ 

executory  settlements,  trustees  of,  may  appoint,  ih. 
assign,  not  to  be,  263. 
bankrupt,  may  be,  261. 
bare  trustee  to  be,  when,  264. 

not  to  be,  when,  263. 
benefitdal  interest,  owner  of,  is,  261. 
Chancellor,  Lord,  when  to  be,  266,  275. 
confirmed  estates,  in  case  of,  who  is,  262. 
consent  of,  agreement  to  withhold,  Toid,  268. 

buikrupt,  when  tenant  in  tail,  281. 

contract  to  give  may  be  sufficient,  268,  274. 

copyholds,  how  to  be  giyen  in  case  of,  277,  278,  279. 

court  an,  when  to  be  given,  276. 

effect  of  disposition  without,  267,  270. 

equity,  exclusion  of,  as  to,  274,  275. 

how  to  be  given,  274. 

by  the  court,  275,  276. 

inrohnent  of  deed  of,  274,  279,  282. 

irrevocable,  is,  274. 

married  women,  in  case  of,  ib, 

necessary,  when,  267,  268. 

vesting  order,  in  cara  of,  267,  499,  503. 
controlled,  not  to  be,  268. 
court,  when  to  be,  266,  275. 

curtesy,  estate  by  the,  may  constitute  a  protector,  261. 
dealings  between  tenant  in  tail  and,  268. 
definition  of,  261  -  265. 

different  settlement,  owner  of  prior  estate  under,  not,  261. 
doweress  not  to  be,  263. 
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entails  oreftted  before  the  aot,  in  oaee  of,  who  is,  263.  264. 

eqmly,  ezdnaion  of,  aa  to,  268. 

executor,  not  to  be,  263. 

exeontoiy  settlement,  trustees  of,  may  appoint,  266. 

felony,  oonyiotion  of,  t*.,  275. 

hnsband  of  maziied  woman  protector  oonvioted,  267. 
first  existing  estate  prior  to  estate  tail,  owner  of,  to  be,  261. 

notwithstanding  assignment  or  inoombranoes,  ib. 
frauds  on  powers,  doctrine  as  to,  not  to  apply  to,  268. 
heir  not  to  be,  263. 
infancy  of,  266,  276. 
leasee  not  to  be,  263. 
lunacy  of,  266,  267,  275,  276. 
married  women,  in  the  case  of,  who  is,  262. 

consent  by,  274. 

owner  of  prior  estate  excluded  by  sects.  26  and  27,  when,  who  is.  263 
powers  of,  267—269.  »       — »  -»        • 

restored,  estates,  in  case  of,  who  is,  262. 

resulting  trust,  estate  by  way  of,  may  constitute  the  protector,  261. 
shares,  undivided,  who  is  jnrotector  of,  262. 
tenant  in  tail  in  poasessbn  is,  as  to  tenant  in  tail  in  remainder,  261 
tenant  to  the  pneeipe,  when,  is,  263,  264. 
trustee  in  respect  of  power  of  consent,  is,  268. 
trustees  are,  when,  262,  263. 
when  they  are  not,  262. 
uncertain  whether  living  or  dead,  266. 

PUMP, 

contract  to  erect,  specific  performance  of,  81. 

repair  of,  80. 

right  to  take  water  from  6. 

PUBCHASE-MOKET, 

court,  in,  how  paid  out  to  married  women,  298,  «m  742. 

nayment  out  of  entailed  money,  289,  667. 
entail,  subject  to,  barring  entail  in,  288,  289,  657. 

payment  out  of  oourt  of,  289,  667. 
interest  on,  azreaxs  of,  recoverable,  188. 

mori^gfagee,  of  land  sold  by,  under  statutory  power  of  sale,  562,  694. 
Partition  Act,  arising  from  sale  under,  742. 
purchaser's  obligation  to  see  to  the  application  of,  391. 
on  sale^  for  payment  of  debts,  379,  390,  see  370. 
for  payment  of  legacies,  391. 
under  ScittJed  Land  Act,  700. 
by  trustees,  604. 
Settled  Estates  Act,  arising  under,  application  of,  666—667,  696. 
Settled  Land  Acts,  arising  under,  paid  to  trustees  or  into  court,  689. 
application  of,  687—689. 
leases,  arising  from  sale  of,  697. 
timber,  arising  from  sale  of,  697. 
solicitor,  may  be  paid  to,  on  production  of  deed  with  receipt,  614. 

PUBCHASER.    See  PuBOHASs-xoinnr— VioinoB  and  Pubghassb. 

application  of  purchase-money,  liability  to  see  to,  370,  379,  390,  391, 

604,  700. 
charitable  trusts,  effect  of  notice  of,  163. 
constructive  notice  to,  restriction  <tf,  629. 
crown  debts  must  be  registered  to  affect,  466 — 469,  tee  474. 
descent  to  be  traced  from,  366.    See  Dbsgxnt. 
forty  years'  title,  entitled  to,  666. 

frauid  of  which  he  has  no  notice,  protection  against,  154,  166. 
fraudulent  appointment,  effect  on,  269. 
Inheritance  Act,  in,  meaning  of,  862. 

iud^ents,  protection  against,  477,  481,  482,  see  461,  470—472. 
liability  to  see  to  application  of  purchase-money,  370,  379,  390,  891, 

604,  700. 
lie  pendens  must  be  reg^istered  to  affect,  464,  482. 
possessory  title  will  m  forced  on,  169. 

s.  3  a 
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priority  of,  date  of  inrolnieiit  under  Fines  and  Beooveriee  Act  affeds, 

279  291. 
protection  of,  on  sale,  for  payment  of  debts  or  legacies,  390,  391,  tee 

370,  379. 

on  sale  under  S.  L.  Acts,  707,  708. 

on  sale  by  mortgagee,  694,  695. 

on  Bale  by  trostees,  604. 
Statute  of  Limitations,  titles  depending  on,  will  be  forced  on,  169. 
tenant  at  will,  is,  when,  128. 

PURITY, 

right  to,  of  water  in  natural  streams,  70. 

in  artificial  streams,  73. 

FURPRESTURE,  84. 

QVARE  IMFEDIT, 
abolished,  170. 
nature  of  proceedings  in,  171. 

QUARRIES, 

custom  fbr  lord  to  work,  26. 
within  3  &  4  Will.  4,  c.  27. .  102. 

QUASI  ESTATE  TAIL,  242. 

QUEEN.    See  Gbowk. 

QTTIETU8, 

to  Crown  debtor  to  be  registered,  468. 

QUIT  RENT, 
nature  of,  106. 
redemption  of,  611. 

RABBITS, 

commoner  cannot  interfere  with,  41. 

RAGES, 

daim  to  bold,  not  within  Prescription  Act,  7. 
custom  to  hold,  26. 

RAILWAY, 

adverse  possession,  against,  121. 

dower  out  of  laud  taken  by,  841. 

easement,  grant  of,  by,  invalid,  7,  68. 

execution  against,  448,  460,  tee  479. 

Ught,  grant  of,  by,  on  sale  of  surplus  land,  93. 

Sf3e  of  lands  of,  by  judgment  oreoitor,  479. 

vendor's  lien  in  case  of  sales  to,  179. 

water,  taking,  for  locomotives,  74. 

way,  private,  interference  with,  by,  66. 

cannot  grant,  68. 
way,  public,  diversion  of,  by,  63. 

RAIN-WATER, 

right  to  discharge,  6,  71,  72. 

no  right  to  water  flowing  from  adjoining  house,  72. 

REAL  ACTIONS, 

aboUtion  of,  169,  170. 

REAL  ESTATE, 

payment  of  debts  out  of,  366 — 398. 

See  Patxent  of  Debts  out  of  Rbil  Esiaxb. 

RECEIPTS, 

body  of  deed,  in,  suiBoient,  614. 

deed,  in  or  on,  authority  to  pay  to  a  solicitor,  614. 

mortgagees,  of,  on  a  sale,  662,  694. 

pumWer,  receipts  in  or  on  deeds  binding  in  favour  of,  614. 

trustees,  of,  604. 

on  sales  under  Settled  Land  Act,  700. 
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oumot  be  kppoiiited  tuder  3T  ft  28  Tiot.  o.  112,  B.  B..4T9 
eqmtable  «xeoaCioD,  u,  ap^tment  of,  477. 

frwh  Mtica  for,  not  Maenwy,  477. 
•x«oator,  when  will  be  appointed  m  ftptmtt,  383,  8S4 
mortgage^  ftppotntanent  l>r,  662,  663,  692,  69«. 
agent  of  mort«vg<»,  footed  to  be,  6«3,  686. 
pDweni  of,  when  appcnnted  by,  663,  664,  696,  696. 
MmoTa]  of,  6S4,  696. 
time  mne  daring  pOBMnion  of,  when,  149,  160. 
EBCTTAL, 

eatoppel,  hj,  268,  25fl. 

tiUc^or  to  agreed  oonunenoement,  reoitel  of  to  be  deemed  ooireot,  674. 

twenty  jon  old  snfBirient  endenoe,  668,  987. 

BECOQNIZAlfCE, 

Crown,  in  name  of,  466 — 468, 

gnardian,  by,  not  debt  to  Canra,  488. 

land,  does  not  afloot,  till  daliTOiy  in  ezeontkin,  479,  477. 


246,  24B. 


abdition  of,  244. 
■   1,  by,  263. 
-'-it  of,  249,  260. 

ne,  of  lands  of,  proTiaion 

ition  of  prior  acta  by,  270. 

a  to  tnffer,  proneionH  aa  tc 
onttody  of  reoords  of,  262. 
dtfeotaln,  remedied,  260,  2G1. 
eqnitable  eetatas,  of,  250. 
nature  of,  244,  246. 
origin  of,  246. 
pMtiea  to,  246,  251. 
not,  on  entailed,  effect  of,  264. 
tenant  for  life,  by,  efFeot  of,  263. 
tenant  to  the  praeijn,  leqniaiteB  for  good,  250,  2(1, 
Toid  in  part,  261. 


1, 1S7,  188. 

within  what  time  mnat  be  brought,  168,  197. 
RE-ENTRT, 

condition  of,  124.    Stt  OOHSinoN. 
REFUBAIi, 

by  azeontoF  to  tmnafer  atook.  Testing  ord^  in  case  of,  636. 

by  tmetee  to  aot,  new  tmrtee  appointed,  619. 

oonTGT  land,  Teatlng  order  in  case  of,  632,  533. 
tranafer  etook,  veeting  order  in  oaae  ot,  611,  612,  634,  636. 
KEGISTRATION, 

■nnnitiee,  of,  469,  470. 

exercise  of  powers  of  S.  E.  Act,  of,  608. 

judgments,  of,  461.     Sn  Svomcan. 
in  Middleeei  or  Yorkahiie,  453. 

liiprndMi,  of,  484,  466. 

presumption  of,  112.  ' 

rcnt-cturges,  of,  469,  470,  482,  483. 

Taoation  of,  T26. 

willa  in  Middlesex,  668. 

writs  and  orders  aSeoting  land,  of,  481,  482,  «w  470 — 472,  478. 

»  for,  666. 

onder  Settled  Land  Act,  701. 
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RELEASE. 

of  wife^s  rererfdoiiaiy  bkoee  in  aofcum  by  luuband,  315. 
of  part  of  land  oharged  with  rent-oharge,  efleot  of,  546. 
of  part  of  land  charged  with  judgment,  effect  of,  547. 
of  powers,  296,  618.    Set  PowsB. 
See  Lbabi  ajkd  Bxlmasm. 

BEMAINDER, 

contingent,  dentmction  of,  490,  491. 

See  OjXTOtQwgT  BuDLZimaBS. 
deaoent  of  estate  in,  356. 
dower  out  of,  344. 

execution,  cannot  be  deliyered,  in,  453,  477. 
natqre  of,  358. 
when  right  ahall  be  deemed  to  aoome.    See  LmxTAnoor  of  Aonom. 

BENEWABLE  LEASEHOLDS, 

right  of  action  accrues  to  landlord  on  renewal,  123. 
Settled  Estates  Act,  renewal  under,  646. 
Settled  Land  Acts,  tenant  for  life  may  renew,  683. 
trustees  of,  maj  renew,  560. 

RENT, 

account  of,  in  equity,  from  what  time,  190. 
adverse  receipt  of,  ^ect  of,  134,  135. 
agent,  receipt  by,  effect  of,  118. 
apportionment  of,  on  bequest  of  leaseholds,  392. 

in  respect  of  area,  546. 

in  reelect  of  time,  442 — 445. 
arrears  of,  what,  are  reooyerable,  185,  186,  203. 

when  secureid  by  specialty,  203. 
debts  of  testator,  is  applicable  in  payment  of,  378,  tee  370. 
different  kinds  of,  105^107. 
dlBtress  for,  106,  107,  185. 

easement,  cannot  be  reserved  in  respect  of,  5,  eee  107. 
entail  of,  254. 

execution  under^.  /a.,  landlord's  right  to  rent,  451,  eee  126. 
executor's  liabihtr  for,  561,  652. 
fee,  in,  action  of  debt  for  arrears  of,  tee  107,  170. 
incorporeal  hereditaments,  cannot  as  a  rule  be  veeerted  out  of,  107. 
limitation  of  actions  for,  113,  194. 

for  arrears  of,  185,  186,  203. 
non-payment  of,  does  not  bar  landlord,  113,  114,  123. 
old  hmitation  act  as  to,  108. 

payment  of,  evidence  of  tenanpy  from  year  to  year,  132. 
posthumous  heir,  right  of,  to,  856. 

receipt  for  last  payment  of,  ^ect,  on  sale  of  leaseholds,  574. 
receipt  of,  to  be  deemed  receipt  of  profits,  169. 
wrongful  receipt  of,  effect  of,  184,  135. 

BENT-GHABGE, 

action,  of  debt  for,  107,  170. 

on  collateral  covenant  for  payment  of,  when  barred,  198,  203. 
apportionment  of,  in  respect  of  area,  547. 

in  respect  of  time,  442—445. 
executor's  liability  for,  552. 
extinguishment  of,  547. 
nature  of,  105,  106. 
partition  of,  740. 

recoTcry  of,  106,  107,  170,  609,  610,  722. 
redemption  of,  611. 

under  S.  L.  Acts,  out  of  capital  money,  719. 
registration  of,  469,  470,  482,  483. 
release  of,  effect  of  partial,  546. 


BEPAm, 

of  public  ways,  52. 
of  private  ways,  64. 
of  drains,  80. 
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REPAIRS, 

heir,  retainer  by,  for,  againet  orediton,  370. 

not  improvement  within  8.  L.  Acts,  692,  9m  723,  jidd. 

Settled  Estates  Act,  money  oannot  be  applied  under,  for,  666. 

aettled  land  generally,  in  case  of,  666,  jidd. 

tenant  in  common,  hy,  no  right  of  contribution  for,  138. 

REPLEVIN, 

limitation  of  action  for,  208. 

RESERVATION, 
fiuhing.  of,  37,  67. 

incorporeal  hereditaments,  of,  operates  as  a  re-grant,  3,  67. 
lease  containing,  most  be  executed  by  the  lessee,  67. 
minerals,  of,  not  to  invalidate  sale  under  power,  742. 
shooting,  of,  3,  67. 
way,  of  private,  67. 

of  necessity,  implied,  69,  60. 

RBSIDUART  DEVISE, 

remains  speoifio  notwithstanding  Wills  Act,  424. 
includes  subject  of  lapsed  and  void  devises,  426. 

RESIDUE, 

share  of,  time  within  which  to  be  recovered,  180,  199. 

RESTRAINT  ON  ALIENATION, 

condition  not  to  alien  realty,  when  effectual,  299. 

men,  in  case  of,  299. 

unmarried  women,  in  case  of,  299. 

RESTRAINT  ON  ANTICIPATION, 

absolute  pft,  in  case  of  an,  effect  of,  298. 
antenuptial  debts,  does  not  affect  liabilitv  for,  322,  337. 
*     charging  order  cannot  be  made  in  case  ot,  466. 
creation  of,  298. 

dispensing  with,  298,  299,  606,  606. 
duration  of,  298. 
effect  of,  298. 

entail,  does  not  prevent  bar  of,  by  married  woman,  263. 
ezecutorv  settlement,  insertion  in  an,  299. 
husband's  death,  effect  as  to  property  bound  by  contracts,  327. 
life  estate  without  impeachment  of  waste  is  inconristent  with,  298. 
M.  W.  P.  Act,  1882,  bow  far  affected  by,  327. 
men,  in  case  of,  299. 

perpetuities,  void  if  transgresses  rule  against,  298. 
property  on  which  it  may  be  imposed,  t^. 
separate  use,  can  only  exist  in  connection  with,  ib, 
separation,  judicial,  destroys,  ib, 
sequestration  in  divorce  action,  effect  of,  on,  327. 
Settied  Estates  Act,  does  not  interfere  with  powers  under,  662. 
Settied  Land  Acts,  does  not  interfere  with  powers  under,  712. 
statutory  powers,  howi^  controls,  296,  316. 
unmarried  women,  in  case  of,  299. 
will,  does  not  prevent  disposition  by,  298. 

RETAINER, 

administrator,  by,  383. 

assets  under  3  &  4  Will.  4,  c.  104,  not  out  of,  378,  383. 

creditors  of  equal  degpree,  only  against,  384. 

debts,  what  may  be  retained,  ib, 

devisee,  by,  371,  384 

equitable  assets,  not  out  of,  377,  383. 

equity  to  a  settlement,  effect  of,  on,  316. 

executor  by,  383,  384. 

heir,  by,  370,  371,  384. 

receiver,  when  tiiere  is  a,  384. 

will  not  be  appointed  to  interfere  with,  t^. 
wife,  by,  as  executrix  of  husband,  329,  384. 
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BEYEBSION,  ^.   »^^ 

Crown,  in,  not  to  bo  baned,  2W,  m  664,  700. 
desoent  of  estates  in,  366. 
dower  out  of,  no,  344. 

lease,  on,  title  cannot  be  called  for,  666,  674,  686. 
meraed,  next  estate  to  be  reversion,  491,  492. 

nature  of,  368.  ,       .__ 

sale  of,  not  to  be  set  aside  on  gronnd  of  nndervalue,  7S». 
time  within  which  to  be  recovered.  &»  LnnrinoK  of  AoHOM. 

REVERSIONARY  INTERESTS, 

interest  recoverable  on  mortgages  of,  187. 

personalty,  in,  mortgage  of,  limitation  of  actions  <»,  199- 

arrears  of  interest  recoverable  on  foredosure  of,  ij* '  • 
personalty  of  married  women,  disposition  of,  816—817,  829. 

acknowledged  deed  necessary,  316,  316. 

hnsband^s  assignment,  effect  of,  315. 

surrender  of  prior  interests,  effect  of,  316. 

settlement,  comprised  in,  not  within  20  &  21  Viotc.  67 .  .317. 
proceeds  of  sale,  in,  of  real  estate  of  mamed  woman,  disposition  of,  292. 

REVERSIONER,  ,  ^  v    -^  «       10.1   ior      jC« 

when  right  first  accrues  to,  for  purposes  of  Imutation,  194,  196.    Se$ 

Ijdiixa,tiok  ov  Actions. 
where  ih&e  are  concurrent  rights,  146,  146. 
non-payment  of  rent,  how  affected  by  113,  114,  123. 
proceedings  by,  in  case  of  disturbance  of  rights  of  way,  66. 

waver,  1 1 » 
light,  96. 

REVIVOR, 

of  judgment,  lands  bound  bjr,  178,  179. 
Statutes  of  Limitation  in  relation  to,  xb, 

REVOCATION, 

of  licences,  47,  48. 

of  wills.      5W  RKVOOiiTION  OF  WXLM.  m    ^oo 

powers  of,  and  new  appointment,  when  exercised  by  will,  429. 

REVOCATION  OF  WILLS, 

abandonment  of  will  not  sufficient,  416. 

alteration  of  estate,  by,  abolished,  421,  422. 

animus  revoeandi  must  be,  417,  420. 

appointments  in  wills,  430. 

cancelling,  by,  418,  420. 

clear,  must  be,  416. 

codicil,  by,  416,  416. 

codicils,  of  416,  418. 

dependent  relative,  417. 

destruction,  by,  416,  417,  418. 

animus  revoeandi  must  be,  417. 

partial,  t^. 
domicile,  change  of,  not  to  revoke,  439. 
duplicate  wiU,  revocation  of,  418. 
express,  415,  416. 

inconsistent  devise,  subsequent,  416. 
intention,  it  is  a  question  of,  ih. 

*«  last  will,"  words  do  not  necessarily  import  revocation,  416. 
lost  wHl,  presumption  of  revocation,  418. 
marriage,  by,  414,  415. 
marriea  women,  by,  419. 
mistake,  destruction  by,  417. 
obUteration,  by,  418,  420. 
onus  of  proof  of,  418. 
parol  evidence  as  to  intention,  416,  418. 

of  subsequent  wUl,  416. 
partial,  by  destruction,  417. 

presumption  from  altered  circumstances,  no  revocation  by,  416. 
signatures,  tearing  off,  417. 

replacing,  %b. 


BIOHT  OP  ENTET.    5w  Ektot. 
BIPAEIAX  OWNER, 

iwoeM  to  navigable  river,  right  of,  82, 

Muag,  rifrbta  of,  38. 

moor  veaMl,  ri^ht  to,  83. 

rivBT  wall,  dntiea  u  to,  84. 

soil  uf  bed.  right  to,  86. 

water,  rights  in,  67—70. 
BTVEB, 

bed  of,  owneiship  o(,  84,  8S. 

when  paei«a  by  oon?eywioe  of  land  on  one  bank  85 

B«hliiff  m,  rights  of,  37,  38.    Sft  Phhzbt. 

BITERa,  NAVIGABLE, 

abetractiOD  of  water,  aotion  by  navigation  ootnpany,  g( 
•ooem  to  bank  of,  right  of  priyate,  82,  84. 

pnblio,  83. 
bed  of,  ownerBhipot,  84,  86, 
eitdnotion  ol  right  of  natigatiDn,  83. 


gronndiog,  T««ael, 
undJDg,  right  of, 
ee^  rilrbt 


of,  presamptJon  of  grant  of,  86. 
,    -srht  to,  83. 
loe  in,  indiTidaal  oancot  abate,  ii. 
.»~.jQt£ou  to  navigation,  action  for,  ii 

ooneerratow  oannot  ereot,  i*. 

damage  by,  UabiUty  of  ooneerratora  for,  M. 

nparian  owners  oannot  erect,  ib, 
pnbUo  righti  on,  83,  83. 
purpremore,  84. 

■oil  of  bed,  ownership  of,  84,  8S. 
steam  power,  right  to  nee,  83. 
sunk  veeeel,  dnlj  of  owner,  84. 
towing  path,  rights  in  respect  of,  86. 
weir  obrtrnotjng  navigatioo,  when  legaL  83. 
what  are,  82. 

B0AI>8, 

part  of  settled  eitatee  may  be  dedicated  for,  860,  884,     Stt  Hiqewats, 

BOMAN  CATHOLIC, 
patrons,  166. 

BTJLES, 

Conveyancing  Acts,  under,  636—642. 
Finea  and  Beooveriea  Aot,  under,  308—311. 

Land  Charges  Bogiatration  Aot,  ooder,  484. 
Lnnacv  Act,  1890,  nnder,  541,  642, 
Settled  Eetatee  A"t,  nnder,  865—674. 

5n  Sbttlkd  Eotats  Act, 
Settled  Land  Aola,  nnder,  725—733, 

Set  SaTTiiSD  Liutn  Aor. 


SALARY, 

apportionment  of,  in  rapoct  of  time,  413,  444, 
interest  on  arrean  of,  193. 

SALE.    See  Vbhsob  Ain>  PmoEiaBB. 

charging  order,  under,  separate  aotion  most  be  bronght  ft»r,  4S7. 

Court  may  onler  a,  in  any  action,  380. 

decree  for,  proviaiona  of  Otustee  Acts  in  esse  of,  615,  632. 
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SALE — centintitd. 

devisee,  in  tnut,  by,  for  payment  of  debts,  886,  389. 

of  beneficial  interest,  388,  890. 

porobasers,  protection  of,  390,  391. 
executor,  by,  for  payment  of  debts,  implied  power,  388,  389. 

statutory  power,  389,  390. 

nnrohasers,  protection  of,  390. 
foreolosure  action,  in,  596—698. 
incumbrances,  provision  for,  on  sale,  676,  677. 
judgment  creditor,  on  application  of,  479,  480. 

prioritieB  of  creditors  in  case  of,  ib, 
minerals  and  surface  apart,  of,  under  power,  736—737. 
mortgage,  wbetber  authorised  by  power  of  sale,  389. 
mortgagee,  by.    Se$  Mobtoaqxb. 
order  for,  effects  conversion,  742. 
partition,  instead  of,  739—748.     See  VkaxaiQiS  Acn. 
power,  under,  not  void  because  of  mistaken  paymant  to  tenant  for  life, 
648. 

minerals  and  surface  dealt  with  apart,  735,  737. 
redemption  action,  in,  697. 

reversions,  of,  not  to  be  set  sside  merely  for  undervalue,  738. 
Settled  Estates  Act,  under,  648—650,  658.    See  Seitlbd  Estates  Act. 
Settled  Land  Acts,  under,  677—679,  686,  686.    See  Sbxtled  Lahd  Aoib. 
trustees  for  sale,  by,  statutory  powers,  668—660,  604. 

consent  of  tenant  for  life  necessary,  661,  708. 

SAKD, 

custom  to  take,  39. 

wateroonr^,  right  to  send  through,  7. 

BATI8FACTT0N, 

Orown  debts,  on,  entry  of,  468,  474. 
judgments,  on,  entry  of,  476. 

.presumption  of,  178. 
lie  pendens,  on,  entry  of,  466. 

SATISFIED  TERMS, 

cease  after  3 let  December,  1846.  .493,  494. 

dower,  used  to  bar  right  to,  342. 

protection  of  terms  preserved  in  certain  cases,  493,  494. 

surrender  of  terms,  presumption  of,  494. 

SAVINGS  BANKS, 

deposits  in,  by  married  women,  to  be  their  separate  property,  318,  320, 
330—332. 

BGHElxE, 

of  improvements  under  S.  L.  Acts,  692,  693,  724.     See  SaxrasD  Laitd 
Acts. 

SCHOOLMASTER, 

adverse  possession  by,  of  school,  118,  tee  130. 

SCINTILLA  JUmS, 

existence  of,  dispensed  with,  667. 

SCISS  FACIAS, 

action  on,  within  what  time  to  be  brought,  177,  178. 

SEA  WALL, 

erect,  right  to,  70. 
maintain,  prescription  to,  26. 
way  over,  public,  61. 

SEA  WEED, 

no  common  law  right  of  way  to  take,  86. 

SEAMEN, 

wills  of,  412,  413. 
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SEABGHE8, 

far  jndgmentB,  483,  484,  627—629,  686. 
far  Grown  debts,  468,  627. 
other  iwarehee,  627 — 629. 

SEASHORE, 

ftooesB  to  tea  orer,  bj  tdjomliig  ownflr,  86. 

aUnTinm,  ownerahip  of,  t^. 

bathing,  no  right  en,  ii. 

crown,  right  d,  85,  86. 

fishing  boats,  right  to  draw  up,  86. 

foreshore,  rights  in  respect  o(  ii. 

what  words  will  pass,  t^. 
manor,  may  be  parcel  of,  t^. 
shingle,  rifht  to  remoTe,  t^. 
stones,  right  to  take,  from,  23. 

SEISIN, 

ancestor,  of,  fonnerty  necessary  in  traofaig  descent,  365,  362. 

curtesy,  how  far  necessary  for,  349,  350. 

dower  not  dependent  on  husband's  actual,  345. 

meaniDff  of,  355. 

unity  (n,  effect  in  claiming  right  of  way,  58,  59,  65. 

uses,  to,  not  necessary  to  support  future  uses,  556,  557. 

SEIZUBE  QUOXTSQUS, 

when  knd  can  make,  114,  123,  124,  402. 

when  time  begins  to  run  against  tenant  in  case  of,  122. 

SEPARATE  ESTATE, 

acquired  after  1882  by  woman  manied  before,  property,  is,  329. 
annuities  granted  by  National  Debt  Commissioners,  ftc,   318,  320, 

330—332. 
ante-nuptial  debts,  liable  to  satisfy,  322,  333—335,  337. 
contracts  in  respect  of,  297,  325,  327,  328. 

effect  of  husband's  death,  327,  328. 
costs  in  actions  by  or  against  married  women,  325,  327. 
creation  of,  297,  tee  328,  329. 
damages  recoTered  by  muried  women  are,  325,  326. 

recovered  against  mamed  women  payable  out  of,  325. 
deposits  in  banks,  318,  320,  330—332. 
destruction  of,  297. 
disposition  of,  297,  325,  326,  328,  405. 
duration  of,  297. 

earnings  are,  when,  317,  328,  329. 
equitable  assets,  when,  377. 

future,  bound  by  contracts  of  married  women,  325, 328. 
intestacy  of  wife,  rights  of  husband  on,  326. 
judffment,  eoforcement  against,  327. 
land,  married  woman  may  dispose  of  equitable  interest  in,  297. 

leg^  interest,  conveyance  of,  305. 

descended  to  married  woman,  rents  of,  are  separate  estate  under 
M.  W.  P.  Act,  1870.. 320. 
lunX  assets,  when,  377. 
lixe  estate  under  a  settiement  is,  328. 
nature  of,  297. 
personalty,  disposition  of,  t^. 

coming  under  intestacy,  deed,  or  will  is,  under  M.  W.  P.  Act,  1870 
..320. 
policy  on  life  of  husband  may  be,  320,  321,  332,  333. 
power  of  appointment,  proper^  subject  to,  is  not,  328. 

general,  execution  of,  maJces  property  liable  to  debts  as  separate 
property,  329,  381. 
protection  of,  proceedings  by  married  woman  for,  833. 
protectorship  of  settiement,  confers,  262. 
restraint  on  anticipation,  298. 

See  RnxBAiHT  ov  AxnczPATioiir. 
sodefy,  shares  in  a,  319,  880—382. 
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SEPARATE  ESTATE— <?o«/i«ii«/. 

stock  and  shaNS,  318-<320,  830—332. 

wages  are,  wheu,  317,  328,  329. 

wiU,  may  be  disposed  of,  by,  297,  325,  326,  406. 

undisposed  of  on  wife's  death,  husband's  rights,  326. 

SEQUESTRATION, 
copyholds,  of,  886. 

efreot  on  diyorced  wife's  property,  327. 
enforce  jodgment,  to»  448,  451,  477,  479. 

SERVICES, 

indaded  in  term  "  rent "  in  Limitatioii  Act,  106,  107. 

SERVIENT  TENEMENT,  6. 

SET-OFF, 

right  to  claim,  when  barred,  209,  218. 

SETTLED  ESTATES  ACT,  1877.. 643— 674. 
application  to  court,  how  made,  651. 

evidence  on,  666,  667. 

notice  to  be  given  of,  654,  655,  9$e  673,  674. 

practice  as  to,  665. 
appbcation  of  moneys  arising  nnder  act,  655 — 657,  696,  697. 
consent  of  other  persons,  when  necessary,  652. 

dispensed  with,  when,  652 — 654. 

notices  in  place  of.  652,  653,  665,  670. 
conveyance  on  sale,  effect  of,  651. 
costs,  658. 

dedication  for  streets,  gardens,  &o.,  650,  651. 
Durham,  jurisdiction  in,  660. 

entails  created  by  Parliament,  how  far  within  act,  664. 
extent  of  act,  t5. 

incumbrances,  effect  on  powers  under  act,  663. 

infant,  applications  and  consents  by,  to  be  by  guardian,  661,  665,  666. 
ffuardian,  appointment  of,  666,  671. 
hmds  of,  within  the  act,  606,  644. 
married  woman,  663. 
interpretation  clauses,  643,  644. 
Ireland,  applications  as  to  land  in,  660. 
Lancaster,  jurisdiction  in,  ih. 
leases,  court  may  authorize,  644 — 648. 

contracts  for,  may  be  authorized,  646. 

copyholds,  in  case  of,  646,  664. 

general  powers  given  to  trustees,  647,  648. 

mode  of  jpnnintlng,  646,  647. 

nature  of  leases  which  may  be  authorized,  644^646,  658. 

part  (xf  settled  land  may  be  leased,  646. 

renewal  of,  ib, 

surrender  and  renewal  of,  ib, 
leases  by  tenants  for  life,  ftc,  660,  661,  663. 

lunatic,  in  case  of,  applications  and  consents  by  committee,  662,  666. 
married  women  to  be  examined,  662,  663,  667,  671 — 673,  696. 

not  if  married  since  December,  1882.  .326,  662. 
notice,  of  exercise  of  powers  to  be  placed  on  settlement,  655,  we  668. 

in  place  of  consent,  652,  653,  665,  670. 
orders  under  the  act  not  to  be  invalidated,  658,  jm  620. 
powers  of  act  may  be  exercised  repeatedly,  658. 
powers  of  court,  restriction  on,  ib, 
register,  county,  land  in,  668. 
rules  under  the  act,  6o9,  665 — 674. 
sales,  court  may  authorize,  648 — 650,  658. 

consideration  may  be  rent  in  case  of  sale  for  building,  649. 

conveyance  on  sale,  effect  of,  651. 

minenUs  may  be  reserved,  650. 
settled  estates  within  the  act,  what  are,  606,  643,  644. 
tenants  for  life  to  be  deemed  entitled  to  possession  though  land  encum* 
bered,  633. 
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SBTTLED  LAND  ACTS, 

applioationa  to  oourt  to  decide  questionB  aiuiiig  under,  701,  708. 

piaotioe  on,  702,  725—727. 
aarignee  of  tenant  for  life,  protection  of,  706. 
capital  money,  appUoation  of,  687—690. 
deyolution  of,  689. 
sonroes  from  whidi  it  can  ariae,  677. 
conflict  between  provisions  of  aot  and  settlement,  708,  709. 
oonatroction  of  provisions  of  act,  708. 
contract,  by  tenant  for  life,  general  proyistons  as  to,  696. 
enf  oroeable  by  and  against  snocessor,  t^. 

leaae,  for,  not  to  form  part  of  title  to  lease,  696. 

not  to  exerdiie  powers  void,  706. 

predecessors,  of,  completion  of,  683,  695,  721. 
conyeyances  by  tenant  for  life,  685,  686,  708,  72 L. 

are  subject  to  certain  estates  and  charges,  686. 
copybolds,  common,  re-grant  of,  on  enfranchisement,  679. 

conyeyance  of,  by  tenant  for  life,  686. 

enfranchisement  of,  677,  678. 

licences  to  copyhold  tenants  to  lease,  684. 

money  for  enfranchisement  raiseable  by  mortgage,  685. 
costs,  capital  money  appUoable  in  payment  of,  688,  689. 

cases  as  to,  7.03,  704. 

of  proceedings  for  protection  of  settlement,  697,  698. 

settled  property,  payment  out  of,  702,  704. 
court,  applications  to,  practice  on,  702,  725 — 727. 

payment  into,  by  direction  of  tenant  for  life,  726,  ie$  689. 
county  court,  jurisdiction  of,  703,  704. 
curtesy,  tenant  by  the,  is  tenant  for  life  within  the  act,  710. 

estate  deemed  to  arise  under  settlement  by  wife,  718. 
dealings  between  tenant  for  life  and  the  estate,  723. 
dedication  of  land  for  streets  and  open  spaces,  684. 
definition  of  terms  used  in  acts,  674—677,  708. 
Durham,  jurisdiction  as  to  lands  in,  704. 
dwellingB  for  the  working  classes,  erection  of,  725. 

sale  of  land  for,  679. 
easements,  ^prant  or  reservation  of,  677,  721. 

for  mining  purposes,  685. 
exchange  by  tenant  for  life,  678,  679. 

money  for  equality  may  be  raised  by  mortgage,  685. 

regulations  as  to,  679. 
forfeiture,  exercise  of  powers  of  tenant  for  life  not  to  cause,  707, 

722. 
heirlooms,  sale  of,  698. 

Lnproyement  of  Land  Act,  1864,  extension  of,  695. 
improvements,  authorized  by  the  acts,  what  are,  691,  692,  723. 

concurrence  of  tenant  for  life  with  other  persons  in  executing, 
693. 

maintenance  of,  by  tenant  for  life,  693,  694. 

rent-charges,  redemption  of,  is  an  improyement,  719. 

repairs  are  not,  692,  tee  723,  Add. 

scheme  for,  when  necessary,  692,  693,  724. 

waste  may  be  committed  in  execution  and  repair  of,  694. 
incumbrances,  effect  on  powers  of  tenant  for  life,  705,  706,  tee  678. 

discharge  of,  687,  688. 

mortsrage  by  tenant  for  life  to  discharge,  723. 

tranmer  of,  on  sale,  exchange  or  partition,  679,  see  690. 
infant  absolute  owner  to  be  deemed  tenant  for  life,  711. 

powers  of  acts,  by  whom  exerciseable  when  tenant  for  life  is,  711, 
712. 
Lreland,  application  of  acts  to,  715,  716. 
judgment  for  execution  of  trusts  does  not  stop  powers  of  tenant  for 

Ufe,  678. 
Lancaster,  jurisdiction  as  to  lands  in,  703. 
land,  meaning  of,  675,  677. 

acquired  under  the  acts,  how  to  be  dealt  with,  690,  691. 
Land  Commissioners,  powers  and  authorities  of,  693,  706. 

Board  of  Agriculture,  substituted  for,  677,  706. 


828  Index. 

SETTLED  LAND  MT£^-continmd. 

leases,  application  of  money  paid  in  respect  of,  697. 

building,  680—682,  720,  722,  726. 

confirm  Toid  leasee,  granted  to,  683. 

contract  of  predecessor,  to  give  effect  to,  ih. 

contracts  for,  hj  tenant  for  life,  696,  696. 

coTenant  of  renewal,  to  ffiye  effect  to,  683. 

fines  on  grant  of,  oapital  monej,  717. 

general  regulations  as  to,  680,  721. 

mining,  680—682,  685,  722,  726. 

notice  to  trustees  of  intention  to  grant,  701,  717,  721. 

power  for  tenant  for  life  to  grant,  680,  721. 

renewal  of,  br  tenant  for  life,  688. 

surrender  and  new  grant  of,  t^. 

twenty-one  years,  for,  721. 

Toid  or  voidable,  contaned  by  tenant  for  life,  683. 
limited  owners  baying  powers  of  tenant  for  life,  709 — ^711. 
lunatic,  application  of  acts  wben  tenant  for  life  a,  712,  713. 
manaion-nouse,  disposition  of,  by  tenant  for  life,  722,  723. 

rebuilding  of,  723. 

repairs  to,  692,  Add, 
mazriea  women,  application  of  acts  to,  712. 
minerals  and  surface  may  be  dealt  witii  apart,  686. 
mining  rent,  part  to  be  capital  money,  682. 
money  in  court,  applicable  as  capital  money,  696. 

investment  of,  689. 

may  be  paid  out  to  trustees,  689,  724. 
money  uable  to  be  laid  out  in  land  applicable  as  capital  money,  696. 
mortgage,  tenant  for  life  may,  to  raise  equality  money,  686. 

to  raise  money  for  discharging  incumbrances,  723. 
notice  by  tenant  for  life  to  trustees,  701,  702,  717,  721. 
option  of  purchase  in  building  leases,  720. 
partition,  tenant  for  life  may  join  in,  678,  «m  679. 

money  for  equality  may  be  raised  by  mortgage,  686. 
powers  given  by  the  S.  L.  Acts,  cumulative,  708. 

exerciseable  from  time  to  time,  i^. 

execution  of  deeds  and  things  necessarr  for  ezevoise  of,  t^. 
powers  of  tenant  for  life  cannot  be  assigned,  706. 

oumulative  on  powers  in  settlement,  708. 

effect  of  incumbrances  on,  706,  706,  tee  678. 

estate  determinable  on  exercise  of,  effect  of,  706,  707. 

exerciseable  from  time  to  time^  708. 

forfeiture  not  caused  by  exercise  of,  707,  722. 

limitation  of,  in  settiement  void,  706,  708. 
powers  in  settiement  exerdseable,  708,  709. 
practice  on  applications  to  the  court,  702,  726 — 727. 
private  act,  restrictions  of,  do  not  affect  powers  under  8.  L.  Act,  678. 
proceedings  for  recovery  and  protection  of  settied  land,  697,  698. 
purchasers,  protection  of,  707,  708. 

deemed  to  ha^e  given  best  price,  tb, 

payment  into  Court  by,  726,  tee  689. 
rent  charges  incurred  for  improvemente,  redemption  of,  719. 

reserved  on  grant  for  building  purposes,  682,  722. 
repairs  not  an  improvement,  692,  eee  723,  Add. 
rules  under  S.  L.  Act,  726—727. 
sale  by  tenant  for  life,  677—679,  686,  686. 

conveyance  on,  686,  686. 

minerals  and  surface  apart,  686. 

notice  to  trustees,  how  far  necessary,  678,  701,  702,  717. 

out  of  court,  to  be,  726. 

regulations  as  to,  679. 
scheme  of  improvements,  692,  693,  724. 
settiement,  definition  of,  674,  676,  721. 
summons,  applications  to  court  to  be  by,  702,  726. 

coetsof,  703,  704,  726. 

forms  of,  726,  727—734. 

titles  of,  727,  734. 
tenant  for  Ufe,  duflnition  of,  676—677,  m  709—714. 

assignees  of,  protection  of,  706. 
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SETTLED  LAND  AXTC^—codiuimd. 
tenant  for  life — continued. 

ooDAent  of,  neoesBary  for  exeralae  of  powen  in  aetUement,  708,  709, 
717,  99$  561. 

dealingB  between  efttate  and,  723. 

judgment  for  ezeeation  of  troata  doea  not  atop  powers  of,  678. 

limited  owners  having  powers  of,  709 — 711. 

tmatee  for  all  parties  ia,  707. 
timber,  application  of  mone7  ariamg  from  sale  of,  697. 
trost  for  sale,  settlement  by  way  of,  713—715,  717,  718. 

powers  only  exeroised  by  leave  of  oourt,  717,  718. 

registration  of  orders  giving  Isave,  718. 
trustees  for  the  pnrposes  of  the  act,  definition  of,  675,  677,  724. 

apDointment  of,  699,  724. 

dinerenoe  between  tenant  for  life  and,  referenoe  to  ooort,  701. 

dutiea  of,  t^. 

notice  by  tenant  for  life  to,  701,  702,  717,  721. 

number  of,  to  act,  700. 

protection  of,  700,  701. 

reoeipta  by,.  700. 

leimbnrsement  of,  701. 
nndiyided  sluure,  disposition  by  tenant  for  life,  686. 
vacation  of  registration  of  writ  or  order  affecting  land,  725. 

SETTLEMENT, 

equity  to.    899  EaTTrrr  to  Sbttlkkkzit. 

exeoatory,  ahonld  contain  restraint  on  anticipation,  299. 

in£uit,  on  marriage  of,  312 — 314. 

binding,  if  sanctioned  by  court,  312. 
danses  to  be  inserted  in,  314. 

contract  to  make,  voidaUe,  if  not  sanctioned  by  oourt,  313. 
juzisdiction  under  18  &  19  Vict.  c.  43.  .t^. 
law,  indej^endent  of  18  &  19  Vict.  c.  48.  .812,  313. 
post-nuptial  settlements  sanctioned,  313. 
propriety  of  marriage  will  not  be  considered,  t^. 
sanction  of  court,  how  given,  314. 
meaning  of  word  in.  Fines  and  Recoveries  Act,  241. 

Settled  Estates  Act,  1877.  .643. 
Settied  Land  Act,  674,  676,  721. 
If.  W.  P.  Act,  1882,  effect  of,  as  regards,  337. 
protector  of.    See  pBarBoroit. 

trust  for  sale,  by  way  of,  application  of  Settied  Land  Acta  to,  713 — 715, 
717,  718. 

SETTLOB, 

covenants  implied  when  a  person  conveys  as,  581,  582. 

may  appoint  protector  of  settlement,  265,  266.    S99  Pbokboiob. 

SEVERANCE, 

adjoininff  tenementa,  of, 

impBed  grant  of  righta  of  water  upon,  73,  74. 
of  i^hts  of  li|^t,  93. 
trusts,  of,  on  appointoient  of  new  trustees,  521,  630,  634. 
SEWAGE, 

agreement  as  to,  injimotion  to  restrain  breach  of,  81. 
drains,  right  to  discharge  through,  72. 

extent  of  right,  62,  74. 
rivers,  pollution  of,  by,  72. 
extent  of  right,  75. 
publio  bodies,  by,  79,  80. 

SEWERS, 

repair  of,  80. 
commissioners  of ,  t^. 

SHARES, 

in  pubUc  companies,  may  be  charged  by  judge*a  order  within  Trustee 

Act,  1850..  454. 
liable  to  caUs,  bequest  of,  392. 
liability  on,  where  assets  of  shareholder  distributed  by  his  executor  or 

administrator  after  notice,  563. 
married  woman,  belonging  to,  319,  323,  330,  332^334. 
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SHELL  FISH, 

pnUio  right  to  fiah  foe,  88. 
■eronl  fiaheiy  lor,  38. 

SHELLETS  CASE, 
mle  in,  858. 

SHERIFF, 

powen  of,  under  writ  of  elegit^  446—448. 

nnder  writ  fAjUrifacioi,  449-^51. 
poundage  of,  448. 

SHOP  WINDOW, 

erection  obstmcting  riew  of,  not  reetiulned,  99. 

SIGN  BOABD. 

claim  of  right  to  erect,  6. 

SIGN  POST, 

claim  of  right  to  erect,  6. 

SIMPLE  CONTRACT  DEBTS, 

action  for,  within  what  time  to  be  brought,  208  et  uq. 
See  Ldctaxioh  of  Aonom. 
aoknowledgpoiente,  effect  of,  on  nmning  of  time,  217,  227. 

80$  AOKirOWIiEDOKBNTS  UKBBE  StATDTBB  OF  LndXAIZON. 

charge  on  land,  effect  on  running  of  time,  199,  200. 

disabilities,  216. 
charged  on  realty  by  3  ft  4  Will.  4,  o.  104,  when,  379. 
land  qH  deceased  deotor  liable  to,  377. 
nature  of,  884,  see  209. 

specialty  debts,  when  giTen  priority  oTor,  378. 
trader's  real  estates  liable  to,  371. 

SISTER, 

descent  from,  to  be  traced  through  parent,  360.   . 

SMOKE, 

air,  right  to  pollute,  with,  6,  99,  100. 
chimney  of  next  house,  right  to  use  for,  6. 

SOCIETT, 

property  of  mairied  woman  in,  may  be  registered  as  separate,  319, 830— r 
332. 

SOIL  (OWNERSHIP  OP), 
fishery,  in  relation  to,  38. 
highways,  64,  60. 
lake  of,  38,  85. 
rivers,  non-tidal,  84. 
tidal,  85. 
when  passes  by  conveyance  of  land,  xb, 

SOLDIERS, 
wills  of,  412. 

SOLICITOR, 

action  for  money  received  by,  barred  in  six  years,  209,  210. 

n^ligence  by,  when  time  begins  to  run,  211. 
costs  of,  when  Ixured,  214,  215. 
fraudulent  ooncealment  of  deeds  by,  punishable,  649. 


lien  of,  oharginff  order  postpoDed  to,  457. 
for  oo8t8,  allowed  when  costs  haired, 
payment  off  of  mortgage  by,  effect  of,  160. 


payment  off  or  mortgage  Dy,  eneot  of,  160. 

purchase  by,  from  ouent,  within  what  time  set  aside,  236. 

trustee,  when  will  be  appointed,  520. 


SOVEREIGN, 
will  of,  402. 
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SPECIAL  CASE, 

xnaj  be  registered  u  lit  pendens,  465. 

SPECIAL  CONDITIONS, 

sale  mi^  be  made  by  trustees  sabjeot  to,  559,  604. 

SPECIALLY  ENDORSED  WRIT, 

when  interest  may  be  claimed  in,  194. 

SPECIALTY, 

actions  on,  within  what  time  to  be  bronght,  202 — 208. 

See  Ldotation  of  AonoNS. 
company,  liability  of  membezs  of,  is  a,  203,  386. 
debt  by,  what  is,  203,  385. 

action  on,  within  what  time  to  be  brought,  202 — 208. 

charge  on  land,  specialty  debt  is  not  a,  370. 
devisees  liable  to  creditors  by,  367,  368. 
deyises  to  be  void  against  creditors  by,  366. 
ezecation,  may  be  taken  in,  449,  450. 
heir,  liability  of,  for,  370. 

when  bound  by,  615. 
priority  over  simple  contract  debts,  when,  378. 

SPECIFIC  PERFORMANCE, 

provisions  of  Trustee  Act  in  case  of  decree  for,  516,  516. 

SPOIL  BANES, 

accretions  to  land  by,  86. 
right  to  make,  6. 

SPORTINa  (RIGHTS  OF), 
reserration  of,  3,  67. 
term  of  years  in,  must  be  by  deed,  47. 

STALE  DEMANDS, 

time  a  bar  in  equity  in  case  of,  149,  233. 

STALLAGE, 

exemption  from,  how  claimed,  27. 
prescriptiye  right  to,  ib. 
recovered,  how,  27,  28. 
tolls  are  rateable,  27. 

STALLS, 

custom  to  erect,  25. 

STAMP  DUTY, 

acknowledgment  of  debt  exempt  from,  220. 
vesting  orders,  on,  537. 

STATUTE, 

prescription  or  custom  oaxmot  be  alleged  against,  28. 

STATUTE  OF  USES, 

disentailing  deed  operating  under,  268. 
dower,  in  relation  to,  341,  345. 

STATUTES  CITED.    See  Tablb  07  Statutbs. 

STATUTORY  POWERS, 

mode  in  which  they  must  be  exercised,  81. 

STEWARD, 

accounts  of,  application  of  Statutes  of  Limitation  to,  210. 

STOCK, 

in  funds  or  public  companies  may  be  charged  by  judge's  order,  464.   See 

Chaboino  Obdbb. 
orders  vesting,  right  to  transfer.    See  Tbusxbb  Aon. 
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STOP  OKDEB, 

on  fmid  in  Court  of  Cbanoery,  467« 

SUfiTEBRANEAN  WATER, 

rights  as  to,  7,  69^71.    8«e  YfATEm. 

SUMMONS, 

adnoe  of  coort,  for,  654. 

connly  oonrt,  in,  to  sare  Statutes  of  Limitations,  176. 

M.  W.  P.  Act,  1882,  under,  to  decide  questions  between  husband  and 

wife,  335,  336. 
Settled  Estates  Act,  to  appoint  a  gruardiaa  for  purposes  of,  665, 666, 671. 

for  diraotions  as  to  serving  notices,  652,  665,  669. 
Settled  Land  Act,  applications  under,  to  be  by,  702,  725—734. 
Trustee  Act,  under,  when  application  should  be  made  bj,  526. 
Vendor  and  Purchaser  Act,  under,  668—571. 

SX7PPLEMENTAL  DEEDS, 
construction  of,  614. 

SUPPORT, 

from  buildings  or  land,  6,  7. 

SURETT, 

charging  order,  has  pxioritj  OTor,  457. 

Crown,  of,  has  same  priori^,  382. 

mortgagee,  of,  limitation  of  actions  against,  199,  230. 

SURRENDER, 

copyholds,  of,  estomel  does  not  operate  bj,  269. 
deed,  must  be  by,  486,  487. 
law,  by  operation  of,  487. 

based  on  estoppel,  258. 
leases,  of,  married  women,  by,  295. 

under  Settled  Estates  Act,  646. 

under  Settled  Land  Act,  683. 
married  women,  by,  292,  295. 
terms,  of,  presumption  cf ,  494. 

SURVIVOR, 

powers  of  appointment  given  to  survivor  of  several,  403,  429. 

suRvrvoRsmp. 

presumption  of,  143. 


TACKINa, 

mortgagee  of  freeholds  or  copyholds  may  tack  his  simple  contract  debt 

as  against  the  heir,  188,  378. 
in  the  case  of  redemption  by  tenant  by  ^It^f  478. 
Vendor  and  Purchaser  Act,  proviaioiis  as  to,  568. 

TELEPHONE  WIRES, 

light  to  place,  an  easement,  6. 
way,  over  public,  restrained,  54. 

TENANCY  AT  WILL, 
nature  of,  127. 
determination  of,  128. 
provision  of  3  &  4  WilL  4,  o.  27,  as  to,  126. 
mortgagor  in  possession,  whether  this  creates,  128,  129. 
whether  eutui  ^ue  truit  in  possession  is  tenant  at  wiU,  129,  130. 

TENANCY  FROM  YEAR  TO  YEAR, 
creation  of,  131 — 133. 

determination  of,  by  notice  to  quit,  133,  134, 
devolution  of  interest  of  tenant,  133. 
provision  of  3  &  4  Will.  4,  c.  27,  as  to,  130,  131. 
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TENAJST  FOB  LIFE, 

apportioiiiiiant  behreen  wmafadegnmi  and,  298,  448. 

oansent  of,  required  to  ezeroifle  of,  powen  in  flotUBiiient,  708,  709,  717. 

powers  under  28  ft  24  Viot.  o.  14^;,  661. 
disentailing  deed  bj,  effect  of,  268. 

immmbranoes  not  to  affect  powers  of,  666,  663,  706,  im  678. 
leases  by,  nnder  Settled  Estates  Act,  660,  661,  668. 
mistabm  payment  to,  not  to  aToid  a  sale,  648. 
possession  br,  nnder  inyaM  devise,  effect  of,  118,  119. 
Settled  Land  Aots,  definition  of,  in,  676,  676,  677,  709—714. 

powen  nnder,  677—686,  696,  697,  698,  721,  722. 

TENAKT  FOB  YEABS.    Su  likirm/xm  ahd  Tbtast. 

TENANT  IN  TAIL.    See  Eskaib  Tail. 

after  poesibilitj  of  issue  extinct,  cannot  bar  rerersion,  266. 

bas  power  of  tenant  for  life  under  S.  L.  Acts,  710. 
bankruftt,  280,  288. 

aToidanoe  of  acts  of,  284. 

powers  reserved,  where,  286. 

wbero  bankrupt  dead,  A. 
charge  br,  260,  261. 

contract  by,  effect  of,  272,  276,  $ee  696,  709. 
disposition  by,  262—261,  271—276. 

See  FnisB  ahd  Bboovxbzsb  Aot— DnsNTAiiJira  Bbid— SaizuED 
Laiid  Aon. 
equitable,  dispositions  by,  263,  276. 

of  copyholds,  279. 
freebench,  widow  entitled  to,  343. 

judgment  against,  ordered  to  execute  fjisffntailing  deed,  463. 
lease  by,  264,  269,  260,  eee  709. 

where  lunatic,  with  reversion  in  crown,  266. 
limitation  of  actions  by,  146—148,  197,  eee  114. 
Innatio,  bar  of  entail  ujy  263. 

lease  by,  266,  eee  709,  712. 

mortgage  by,  260. 
maixied  woman,  263,  272,  278. 
mortgage  by,  269 — 261. 
possession  under  defective  conveyance  by,  147. 
right  to  recover  land,  when  barxed,  114,  146—148,  197. 
Settled  Estates  Act,  1877,  power  to  lease  under,  660,  661,  663. 
Settled  Land  Acts,  has  powers  of  tenant  for  life  under,  709,  710. 
vo&daUe  estates  created  oy,  269. 

TENANT  TO  THE  FJt^CIPE, 

protector  of  settlement,  when  to  be,  263. 
requisites  to  make,  260,  261. 

TENANTS  IN  COMMON, 

possession  of  one  not  to  be  deemed  the  possession  of  others,  136,  137. 
ranedy  by  one,  to  recover  share  of  rent,  137,  138. 
rent  payable  br  one,  who  occupies  the  whole,  137. 
repairs,  no  right  of  contributicm  for,  138. 
waU,  of,  remedy  for  obstruction  by  one,  138. 

TEBM  OF  TEABS, 

must  be  by  deed,  corporeal  hereditaments,  486. 
incorporeal  hereditaments,  46. 

TEBMS, 

attendant.    See  Axtsmdixt  Tbbmb. 
long,  enlargement  of,  617,  618,  632. 
satisfied,  493. 

6iM  SinsFiED  Tbbmb. 

THIBDS, 

bar  of  widow^s  right  to,  342. 

8.  3  " 
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TDIBEB, 

'  action  of  waate  for  oattincr*  234,  ue  149. 
dower  oat  of,  340. 

purobaae-monej  of,  rights  of  tenant  for  life  in,  697. 
sale  of,  authorized  by  court  under  Settled  Eatatee  Act,  648,  649. 
mortga|]^,  bj,  692. 

tenant  for  life,  by,  under  Settled  Land  Acts,  697. 
traTeUer,  right  to  move  over  luid,  an  eaaement,  6. 
yard,  daim  to  light  for,  11. 

TTTHB  RENT-CHARaE, 

apportionment  of,  in  respect  of  time,  444. 

arrears  of,  recoverable,  186. 

how  far  within  3  &  4  WiU.  4,  c.  27. .  108. 

TITHES, 

apportionment  of,  in  respect  of  time,  444. 
arrears  of,  recoverable,  186. 
claim  for,  by  prescription,  46. 

how  far  within  3  &  4  Will.  4,  c.  27.  .101,  102,  103,  «m  2. 
judgment  a  charge  on,  461. 
lease  of,  108. 
partition  of,  740. 

payments  for,  under  37  Hen.  8,  o.  12,  are  within  8  &  4  'WSL  4,  o.  27. . 
109. 

TITLE.    Sm  Ysndob  amd  Pubgsasbb. 

documents  of,  covenants  for  productioii  of,  666. 

vendor  may  retain,  i^. 
extinguished  by  3  &  4  WiU.  4,  c.  27. .  167—169. 
forty  years,  purchaser  entitled  to,  663. 
landlord,  of,  lessee  cannot  dispute,  268. 

rules  as  between  vendor  and  purchaser  in  regard  to,  666,  667,  674 — 676. 
summons  under  Vendor  and  furohaser  Act,  as  to,  668 — 671. 

TITLE  DEEDS, 

limitations  of  actions  to  recover,  149. 
mortgagee  selling  may  call  for,  663,  694. 
mortgagor  has  right  to  inspect  and  copy,  689. 
production  and  safe  custody  of,  683 — 686. 

TOLLS, 

exemption  from,  how  claimed,  28. 

how  claimed  and  recovered,  27,  28. 

nature  of,  27. 

stallage,  may  include,  t6. 

traverse  and  thorough,  difference  between,  27,  28. 

turnpike,  not  within  3  &  4  WiU.  4,  c.  27 . .  102. 

azxears  of  interest  on  mortgage  of,  recoverable,  102,  187. 

TOBT, 

ante-nuptial,  UabiUty  for,  322,  323,  324,  333—336. 
husband,  liability  for  wife's,  323,  324,  334,  336. 
married  woman,  liability  for,  326,  826. 

TRADER, 

real  estate  made  liable  to  simple  contract  debt  of,  871. 

TREES, 

between  two  properties,  ownerahip  of,  67. 

TRESPASS, 

action  for,  limitation  of,  208,  210,  211. 

highway,  on,  64. 

liiMnce  may  excuse,  49. 

married  woman  may  sue  for,  326. 

possession,  party  in,  mar  maintain  action  of,  49. 

vessel  aground  at  low  tide,  not,  83. 

way,  pleading  right  of,  in  defence  to  trespass,  64,  66. 

what  IS  not,  49. 
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TROVER, 

whGOQ  tune  mxis  In  aotions  of,  208,  211. 

TRUST, 

aooepianoe  of,  vlist  is,  294. 

aocoimt  of  rents  directed  in  case  of,  190,  «m  231. 

breach  of,  aoqniesoenoe  in,  157,  233,  ue  299. 

deceased  tmstee,  CTioroed  against  assets  of,  234. 

limitation  of  action  for,  231,  232,  234. 

simple  contract  debt,  384,  «m  234. 

specialty  debt)  how  made,  386. 
charities,  for,  153. 
oonstmctiTe,  effect  on  running  of  time,  150,  151,  231,  236. 

Trustee  Act,  within,  498,  499. 
debts,  to  secure  payment  of,  151,  181,  tee  231,  235. 
devolntion  of  tnuBt  estates,  567,  600. 
escheat,  tmst  property  not  liable  to,  527,  eee  506. 
estates,  deYolntion  of,  667,  600. 

express,  of  land,  time  does  not  ran  till  conveyance  to  pnrohaser,  150 — 
154,  tee  231. 
effect  on  the  running  of  time,  150,  181,  189,  200,  231,  235. 
resulting,  when  there  will  be,  262. 

separate  use  of  married  woman,  for.    See  Shpabaxi  Eszaiib. 
sereranoe  of  trusts,  521,  630,  634. 

TRUST  ESTATES, 

devolution  of,  567,  600. 
liable  to  execution,  446,  447. 

See  GEffTUi  qttb  Txubi— EaiimBLB  EraiTBfr— Tsusr— Tbuskkb. 

TRUSTEE, 

absence  of,  decree  may  be  made  in,  528,  529. 

adverse  possession  by,  118,  152. 

advice  ol  court,  appUcation  for,  554,  557. 

appointment  of  new,  under  the  Conveyancing  Act,  1881 . .  600 — 603. 

donee  of  power  cannot  appoint  himself,  602. 

separate  sets  of  trustees,  630,  634. 

vesting  trust  property  on  appointment,  608. 
appointment  under  Trustee  Acts,  517 — 526. 

application,  how  made,  525. 

who  may  inake,  524. 

felon,  in  place  of,  536. 

old  trustee,  liability  of,  524. 

practice  on,  521,  522,  524—526. 

reappointed  in  order  to  get  vesting  order,  trustee  will  not  be,  519. 

vesting  orders  on  appointment,  522,  523. 

when  appointment  will  be  made,  517 — 519. 

who  wiU  be  a^y^inted,  520. 
appointment,  chanties,  in  the  case  of,  527. 

committee  of  lunatic,  donee  of  power,  by,  617,  538. 
lunacy,  in,  540,  tee  500,  518,  536. 
attorney,  power  of,  payments  by  trustee  in  pursuance  of,  550,  651,  eee 

612,  630,  631. 
bare  trustee,  married  woman  may  convey  land  Bsfeme  tole,  567. 
charities,  appointment  of  new  trustees  in  case  of,  527. 

vesting  ordem  in  case  of,  527,  540. 
compromise  or  compound,  power  to,  605. 

consent  to  act  on  appointment  by  the  court,  how  given,  521,  541,  543. 
constructive,  who  is,  235,  499. 

co-trustee,  how  far  liable  for  acts  of,  555,  556,  tee  700. 
deceased,  estate  liable  for  breach  of  trust,  234. 
devise  to,  passes  the  fee,  432,  433. 
devolution  of  trust  estates,  567,  600. 
disdaimer  by,  294. 

escheat  on  attainder  of,  how  far  there  is,  527|  628. 
executor  becomes,  of  legacies,  when,  181. 
express,  who  is  for  the  purpose  of  limitation,  151,  eee  181,  189. 
fee,  when  trustees  take  the,  432,  433. 
indfimnity  of,  555. 

3h2 
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interest  between  ottiui  qm  tnttt  and,  198. 

leMing,  powers  of,  may  be  gmn  under  Settled  Estates  Act,  647. 
lUbilitT  of,  for  acts  of  other  persons,  655,  556,  see  700. 
limitation  of  actions  against,  231,  232,  234,  m  150—153,  200. 
lunatic,  appointment  of  new  trustee,  518,  536,  540. 

Testing  orders  in  case  of,  500—603,  538—543. 
yn^lwfitjii  infants,  power  to,  608,  609. 
manage  infant's  property,  power  to,  607 — 609. 
married  woman,  actions  by  and  against,  336. 

conTevanee  of  land  by,  293 — ^295. 
transfer  of  stock,  &c.,  by,  336. 
new  (aniBtees,  powers  of,  622,  601,  603. 

payments  by,  under  powers  of  attorney,  651,  see  612,  680,  681. 
pbUcy  on  life  of  husband  for  beneEt  of  wife,  of,  821,  832,  333. 
possession  of,  is  possession  of  cestui  que  truet,  152,  see  118. 
powers  of,  522,  601,  603. 

compromise  and  compound,  to,  606. 

maintenance  of  infants,  608,  609. 

management  of  infant's  land,  607,  608. 

surriTor  may  exercise,  605. 
protector,  when  to  be,  262,  264,  266.    See  Fbotboiob. 
receipts  of,  604,  see  700. 
xeunDursement  of,  666,  see  701. 
removal  of,  519. 
renewable  leaseholds,  may  renew,  560. 

money  for  this  purpoee  raised  by  mortgage,  561. 
retirement  of,  602,  603. 
sale,  for,  statutory  powers  of,  568—660,  567,  604. 

consent  of  tenant  for  life  necessary,  561,  708,  717. 
Settled  Estates  Act,  powers  of  leasing  vested  in,  under,  647. 
Settled  Land  Acts,  for  purposes  of.    See  Sbttlbd  Laud  Aois. 
severance  of  trusts,  621,  630,  634. 

TRUSTEE  ACTS.    See  Tbuvibb. 

absence  of  trustee,  decree  may  be  made  in,  528,  629. 

absdluto  beneficial  interests,  vesting  orders  as  to,  496,  610,  611,  612. 

action,  may  be  directed,  630. 

order  may  be  made  in,  526. 
applications  under,  how  made,  625,  626. 

practice  on,  621,  522,  624 — 626. 
who  may  make,  624. 
appointment  of  new  trustees  under,  517 — 526.     See  Tkdsisb. 
Bank  of  England  to  comply  with  orders,  613,  585. 
cannot  be  found,  vesting  oraer  when  trustee,  504 — 506,  510,  611. 
cases  in  which  now  imneoessary  to  resort  to  acts,  496. 
chambers,  when  applications  under  the  acts  diould  be  in,  617,  626, 

532. 
charities,  orders  in  case  of,  527,  see  540. 
chose  in  action,  right  to  sue  for  (referred  to  in  sections  relating  to  stock). 

effect  of  order  Viasting  right  to  sue  for,  513,  514. 
colonial  lands,  jurisdiction  over,  530,  see  538. 
commission  in  lunacy,  power  to  direct,  630. 
companies  to  comply  with  orders,  636. 
constructive  trustee  within  the  acts,  499. 
contingent  right,  meaning  of  in  acta,  497,  499. 

of  trustees  and  mortgagees  released  by  the  court,  501, 
604,  506,  507,  616,  see  638. 
convey,  meaning  of  in  acts,  497. 

power  to  appoint  a  person  to,  608—510,  see  538,  539. 
ooQveyance,  meaning  of,  in  acts,  497. 

decree  for,  application  of  acts  in  case  of  a  615. 
copyholds,  effect  of  vesting  order  as  to,  514. 
costs  of  proceedings  under  the  act,  529,  630. 

lunatics,  in  case  of,  501 . 
Grown,  acta  extended  to  private  property  of,  499. 
death  of  trustee,  without  heir,  506,  607. 
unproveable,  606,  610,  611. 
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TBI7BTEE  A.(J^&-<ontmu$d,  - 

deoeaaed  penon,  vestasg  ozder  of  etook  standing  in  the  name  of,  603, 513, 
636. 

deTuee,  meaning  of  in  acts,  498, 

a  tmstee  after  ozder  for  sale,  615. 
eeoheated  estates,  application  of  Act  of  1852  to,  532. 
exchange  of  lands,  application  of  acts  in  case  of,  515. 
exeoator,  tmstee  appointed  to  perform  daties  of,  499,  519. 
exeoatrix,  hnsband  of,  a  tmstee  within  acts,  510. 
foreclosure  action,  application  of  acts  in  case  of,  516. 
heir,  out  of  jurisdiction.  Testing  order  where,  504. 

trustee  dying  without,  506,  507. 
infant,  contingent  rights  of,  released,  604. 

oonveTanoe  by,  judgment  for,  616. 

heir  of  a  testator,  vesting  order  as  to  legal  estate  in,  503. 

heir  of  vendor,  vesting  order,  504. 

money  of,  to  be  paid  into  court,  628. 

tenant  in  tail,  vesting  order  bars  entail,  508. 

trustee  or  mortgagee,  vesting  orders,  503. 

trustee  of  stock,  vesting  order,  533,  534. 
interpretation  of  terms  in,  496—499. 
Ireland,  application  of  acts  to,  531. 
Izish  lands,  jurisdiction  over,  530,  531. 
jurisdiction,  under  the  acts,  496,  530. 

heir  out  of,  vesting  order  where,  504. 

tmstee  or  mortgagee  out  of  the,  vesting  orders  of  land,  504, 505, 506. 

of  stock,  510,  511. 
last  trustee,  vesthig  order  when  xmoertain  if  dead,  506. 
lunacy,  jurisdiction  in,  500,  518,  «m  538 — 540. 

cUsputed,  500,  519,  530. 

whether  application  should  be  made  in,  500,  518. 
lunatic,  vesting  order  when  personal  representative  of  deceased  person 

is,  503,  aee  539. 
lunatic  trustee  or  mortg^agee, 

appointment  of  new  trustee,  518,  536,  iee  540. 

contingent  right  of,  released,  501,  <m  538. 

costs  of  proceedings  in  case  of,  501. 

infant,  when  lunatic  is,  jurisdiction  in  chancerj,  500,  503,  540. 

vesting  orders  of  land,  in  case  of,  500,  501,  ue  538. 
of  stock  in  case  of,  602,  »e$  539. 
married  woman  may  present  a  petition  xmder,  326. 
mortgage,  meaninar  of,  in  the  acts,  498,  499. 

paid  off,  jurisdiction  in  case  of,  499,  505,  507,  508. 

transfer  of,  under  the  acts,  499,  601. 
mortgagee,  vesting  order  after  death  of,  when  money  paid  off,  507,  508. 
mortgagor,  absconding,  vesting  order,  506. 
old  trustee,  how  far  discharged  from  UabiUty,  524. 
orders  to  be  conclusive  evidence  of  facts  alleged,  526. 
palatine  courts,  510. 

partition,  application  of  acts  in  case  of,  615,  516,  632,  742. 
petitioner,  new  tmstee  should  be,  511. 
recent  legislation,  effect  of,  on  496. 
refusal  m.  executor  to  transfer  stock,  535. 
of  trustee  to  oonyej  land,  532,  533. 

to  transfer  stock,  511,  512,  534,  535. 
to  act,  new  trustee  appointed,  519. 
sale  of  land,  decree  for,  vesting  order  to  carry  into  effect,  532. 

for  payment  of  debts,  release  of  contingent  rights,  615. 
service,  505,  525. 

severance  of  trusts,  521,  «m  630,  634. 
sole  trustee,  meaning  of,  499,  51 1 . 

specific  performance,  application  of  acts  in  case  of,  616,  516. 
stamp  duty  on  orders  underacts,  537. 
stock,  meaning  of,  in  acts,  497,  498. 

deceased  person,  in  name  of,  vesting  order  as  to,  503,  512,  585« 

directions  as  to  transfer  of,  5},7- 

effect  of  order  vesting  right  to  transfer,  513. 

trustee  refusing  to  tzanner,  511,  612. 
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raminoDa,  when  appUoatioDS  vndflr  the  aota  ahonld  be  bj,  617,  626,  632. 

sarnvor,  yesfcmg  order  when  uncertain  who  wae,  606. 

tmst,  meaniny  of,  in  aote,  498,  499. 

tnutee,  meaning  of,  in  aots,  t^. 

unborn  persons,  meaning  of,  616. 

nnbom  trostee,  oontinrait  rights  released,  607. 

nnoertain  if  trostee  livmgor  dead,  606,  610,  611. 

iwantiTtii  mind,  money  of  person  of,  to  be  paid  into  oonrt,  628. 

tmstee  of,  appointments  and  vesting  orders  in  case  of, 
500,  618,  638—641. 
vendor,  when  is  a  trustee  within  the  aots,  499,  616. 
vesting  order  of  land,  form  of,  604,  606,  623. 

of  stock,  form  of,  611,  618,  623,  Add. 

effect  of,  618. 
on  appointment  of  new  trostee,  622,  628. 
when  mairied  woman  ref oses  to  convey  onder  the  Fines 

and  Becoveries  Ast,  300. 

TUBBABT, 

common  of,  80,  36. 
Ireland,  in,  36. 

TUBNPIEE  TOLLS, 

not  within  3  &  4  WiU.  4,  c.  27.  .102. 

anears  of  interest  on  mortgage  of,  recoverable,  102,  187. 

T7NB0BN  PERSON, 

power  for  court  to  release  contingent  rights  of,  607. 

UNDERLETTINa, 

effect  of  licence  to  onderiet  restrioted,  644,  646,  sm  688,  634. 

UNDERVALUE, 

not  sufficient  ground  for  setting  aside  sale  of  reversion,  738. 

UNDERWOOD, 

on  waste  of  manor,  right  to,  30,  40. 

UNDIVIDED  SHARE, 

may  be  dealt  with  under  the  Settled  Land  Aots,  686. 

UNITT  OP  OWNERSHIP, 

effect  of,  in  case  of  daima  to  right  of, 
oommon,  29,  42. 
way,  68,  69,  66. 
water,  76. 
Uffht,  12.  96. 
when  to  be  specially  pleaded,  17. 

UNIVERSITIES, 

right  of  presentation,  where  patron  Roman  CathoUo,  166,  Addenda. 

USER, 

of  ways,  extent  of  right,  61, 62,  64. 
of  water,  extent  of  right,  74. 

USES, 

future  or  contingent,  provision  for,  666,  667. 

USES  TO  BAR  DOWER, 
formerly  used^  342. 

win  not  deprive  of  her  dower  a  woman  married  sinoe  the  passing  of 
Dower  Act,  343. 

VACATION, 

of  writ  or  Older  affecting  land,  726. 

VAULT, 

Ucenoe  to  make,  an  easement,  6. 

to  be  buried  in,  should  be  by  deed,  48. 

prescription  for  right  of  bunal  in  partioolar,  01. 
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VENDOR, 

ooDstmetiye  trustee,  when  he  is,  499. 
death  of,  on,  executor  maj  oomplete,  676. 
doonments  of  title,  when  entitled  to  retain,  666. 
Irandnlent,  punishment  of,  649. 
lien  of,  nature  and  eifect  of,  178,  179. 

limitation  of  actions  on,  176,  178. 

Locke  Ejng's  Act,  is  a  charge  within,  393,  397,  398. 

VENDOR  AND  PURCHASER.     See  Pubohaskb^Ttelb— CoNy«Tiironra 
Act— Vbkdob — VsirDOB  and  Pubohaseb  Aot. 
abstract,  efPect  of  sect.  3  of  Conveyancing  Act,  1881,  on  right  to,  676. 

right  to,  on  sale  in  lots,  676. 
apportionment  of  rents  between,  443. 
oonstructiTO  notice  to  purchaser  restricted,  629. 
documents,  copies  of,  expenses  of,  676. 

undertalang  for  safe  custody  of,  686. 
Tender  may  retain,  666. 
enfranchised  copyholds,  sale  of,  title  to  enfranchise  cannot  be  called  for, 

674. 
incumbrances,  provision  for,  on  sale,  676,  677. 
leaseholds,  on  sale  of,  assumption  that  lease  or  underlease  valid,  674. 

receipt  for  last  payment  of  rent,  effect  of  production  of,  674, 

676. 
reversion,  title  to,  cannot  be  called  for,  666,  674,  eee  629,  696. 
production  of  documents,  acknowledgment  of  right  to,  683 — 686. 

covenant  for,  666. 
expenses  of,  676,  676,  684. 
requisitions  as  to,  674,  676,  676. 
recitals  of  prior  title  assumed  to  be  correct,  674. 

twenty  years  old  sufficient  evidence,  666,  667. 
requisitions  on  title  prior  to  date  of  commencement,  674. 

VENDOR  AND  PURCHASER  ACT,  1874.. 666— 671. 
applications  to  court  under,  668 — 671. 

questions  which  have  been  decided,  669,  670. 
validity  of   contract   cannot   be   questioned  on,   668,   669.      S$$ 
Addenda, 
rules  as  to  title  under  open  contract,  666,  see  674,  676. 

application  to  trustees,  667. 
vdunttury  gift,  question  as  to,  has  been  dedded  under,  671. 

VESTING  DECLARATION, 

on  appointment  of  new  trustees,  603. 

VESTING  ORDERS.    See  Tbttbtsb  Acts. 

VOIDABLE  ESTATES, 

created  by  tenant  in  tail,  when  confirmed,  269. 

by  bankrupt,  283. 
leases  confirmed  by  tenant  for  life  under  Settled  Land  Act,  683. 

VOTE, 

right  to,  in  respect  to,  pews,  89. 
stalls  in  market,  27. 


WAIVER, 

of  breaches  of  covenant  and  conditions  restricted,  66^, 
distress  is  waiver  of  forfeiture,  126. 

WALL, 

remedy  where  one  tenant  in  common  of  a,  excludes  the  other,  138. 

WARRANT  OP  ATTORNEY, 
cannot  be  amended,  249. 


^ 
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estate  tafl  not  banrnUe  by,  262. 
not  to  bar  rigbt  of  entry,  272. 
what  ia,  272. 

WASHING  PLACE, 

olaim  to,  as  an  easeoient,  6. 

WASTE, 

approve,  right  of  lord  to,  40. 
enoroaobments  on,  effect  of,  116,  117. 

by  tenant  of  manor,  pranuned  to  belong  to  lord,  39,  40, 116. 

Eted  by  onstoin,  may  be,  39. 
way,  adjoining,  ownership  of,  56. 
eed  by  costom,  may  be,  39. 
limitation  of  actions  for  acts  of,  149,  234. 
presnmed  to  belong  to  lord,  39. 
tenancy  at  will  of,  126,  127. 
tenant  for  life  may  commit,  in  ezeoating  improyements  nnder  the 

Settled  Land  Acts,  694. 
miderwood  on,  right  to,  30,  40. 
way  oyer,  fwiyate,  63. 

WATEB.    Se$  Easbmsmt— FBESCBiFnoN — Watbbootjbsi. 
abatraotion  of,  action  by  nayigation  company,  84. 
acquisition  of  rights  in,  73,  74. 
alteration  of  mcide  of  enjoyment,  75,  76. 
appropriation  of,  in  case  of  nattual  streams,  68. 
contracts  in  respect  of,  81. 

action  for  breach  of,  i&. 
corporations  with  statutory  powers,  duties  and  liabilitieB  of,  81,  82. 
custom  for,  inhabitants  to  tuw,  26,  see  74. 
pollution,  74. 

tin  bounders  to  diyert,  26,  74. 
discharge  on  adjoining  land,  right  to,  71,  72. 
diyert,  custom  for  tin  bounders  to,  26,  74. 
licence  to,  48. 
right  to,  7,  69,  70,71. 
prescriptiye  right  to,  71. 
drain  land,  ri^t  to,  68,  69. 
escape  of,  action  for,  80,  81. 
extent  of  right  to,  74. 
extinction  of  rights  to,  ib. 
flood,  rk^ht  to  diyert,  70. 
grant  oi,  express  or  presumed,  73,  tee  677. 

implied,  73,  74,  tee  577. 
injunctions  as  to,  78. 
irrigation,  for,  right  to  take,  48,  74. 
licence,  creation  m  rights  by,  ib, 
miU  for,  right  to,  69,  73,  75. 
nuisance  in  respect  of,  remedy  for,  76,  77. 
poUute,  right  to,  70,  72. 

custom,  by,  74. 

extent  of,  75. 

implied  grant  of,  74. 

lost  hy  suspension,  76. 
pollution,  action  to  restrain,  79,  80. 

right  to  stop,  76. 
purity  of,  right  to,  70. 
railway  taking,  to  supply  locomotiyee,  74. 
reasonable  use  of,  74. 

remedies  for  disturbance  of  rights  in,  76,  77. 
riffht  to  flowing,  does  not  depend  on  ownership  of  aoSl^  86. 
Biu>terranean,  7,  69,  70. 

grant  of,  effect  of,  71. 

pollution  of,  action  for,  79. 

puri^  of.  right  to,  70. 

undefined  channel,  in,  cannot  be  prescribed  for,  7,  70,  71. 
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of  iiglitto»76. 
atotetoty  powws mnbliflB  tcH  81,  82. 

WATEBOOUftSE,  67— 87.    8m 

an^iwloDiBflutt  76. 

aooev  tok  right  a£,  62. 

aoqiniitian  cf  riglite  in,  4,  73. 

•Kfmntkm  of  rij^  m  rapeet  of,  70. 

alter,  ^paadar  omnot,  73. 

■heniioa  cf  mode  of  enjoyiiieDt^  75,  76. 

of  oouEse,  effeoi  of,  69,  75- 
aitifliaal,  right  to,  6,  72. 

divert,  right  to,  tf . 

gnnt  of,  73. 

pmi^  of  water  m,  right  to^  t5. 

zipanan  owner,  rights  of,  69,  72. 
bed  01^  ownenhip  o^,  85. 
change  of  oonrae^  effect  o^  69,  75. 
eontncta  aa  to,  aotianB  on,  81. 
corporation.  Tested  in,  73. 

with  statntorj  powen,  dntieB  and  ItahOitiea  of,  81,  82. 
custom,  aoqniBition  tiy,  74. 
damages  for  diBtorbanoe,  78. 
deed  required  to  create  nght  to,  74. 
defined  ohannel,  what  is,  69. 
distnrbanoe,  abatement  of,  76. 

aeggieeoenoe  in,  effect  of,  71f  78. 

remedies  for,  76. 
divert,  right  to^  7,68,71. 

hy  costom,  26,  74. 

by-  licence,  48. 
diversion,  aotion  for,  77. 

waterworks  company,  by,  82. 
drain  land  into,  right  to,  68. 
drains.    StejyiiAnn. 
eetabliah,  bQl  to,  78. 
eztinotion  of,  76. 
granty  express  or  prosumed,  73. 
implied,  73,  74,  see  577. 
statate,  contrary  to,  cannot  be  prosuiuedy  73. 
incorporeal  hereditament,  right  to  is,  67. 
injimotions  as  to,  78. 
interraptikm  of ,  15. 
irrigation,  right  to  divert  for,  68,  74. 
land,  conveyance  of,  what  passes  nnder,  577. 
licence  for,  48,  74,  76. 
mill,  for,  right  to  dam,  68. 

grant  for,  73. 
natozal,  rights  of  riparian  owner,  67 — 69,  70. 
nuisance,  remedies  tot,  76  et  etq, 
obstmotion  of,  aotioii  for,  77. 

damage,  not  neceesaiy  to  show,  ih, 

lawfm,  how  far,  77,  78. 
pen  back,  right  to,  71. 
pipes,  throngh,  right  to,  80. 
poUnte,  right  to,  72. 

custom,  by,  74. 

extent  of,  75. 

implied  grant,  by,  74. 

lost  \ff  suspension,  76. 

pnbUo  bodies  by,  79,  80. 
polluted  water,  right  to  send,  through,  7,  70. 
pollution,  acquiescence,  effect  of,  80. 
action  for,  79. 

injunction  to  restrain,  79,  80. 
previous  poUutJon  does  not  justify,  79. 
stop,  right  to,  76. 
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pollutioiif  waterworks  company,  by,  82. 

See  PoLLTjnoir  of  Waxkb.  

Piesaription  Act,  within,  778.    See  Pbwibxriov  Am. 

pow  wster  Idii  right  to,  70,  78. 

nserration  of,  no  implied,  73. 

rerenioner,  action  by,  77. 

rights  in  respect  of,  slienation  of,  70. 

special,  acquisition  of,  70. 
riparian  owners,  rights  of,  in  natuil,  67—69,  70. 

in  artifLoial,  69. 
river  wall,  duties  of  riparian  owner  as  to,  70. 
sand,  right  to  send,  tlurongh,  7: 
SCOOT  bed,  right  to,  68,  77. 
statatory  powers,  ezeroise  of,  81,  82. 
sospensian  of  right  to,  76. 
tributaries,  right  of  rmariaa  owner  to,  68. 

unity  of  ownwahip,  effect  of,  76.  

weeds,  narigation  company  not  liable  to  lemon^  81. 

WATERWORKS  COMPANIES,  74,  82. 

WAT,  PRIVATE, 

abandonment  of,  66. 

acqnirition  of,  4,  67 — 62.        .  ,      ^ 

agreement  as  to,  enforced  by  mjimctum,  67. 

Iteration  of  dominant  tenement,  66. 

appurtenant,  will  pass  without  special  mention,  08,  077. 

church,  through  a,  22. 

coals,  to  carry,  62,  63. 

oommon  law,  claim  at,  14,  61. 

conveyance  of ,  61,  616. 

custom,  claim  by,  6,  23,  57. 

deed  necessary  to  create  and  pass,  61. 

deviate,  ri^ht  to,  64. 

different  kmds  of,  67. 

disturbance  of,  66. 

remedy  for,  ib, 
estoblish,  action  to,  ib, 
evidence  of  grants -of,  63. 
extent  of,  67,  68,  62^64. 

express  grant,  xmder,  62,  63. 

implied  grant,  under,  60. 

user,  when  acquired  by,  64. 
extinction  of,  58,  65,  66. 
formed  road  will  pass  where  unity  of  seisin,  59. 

implied  g^rant  of,  59. 
fountain,  to,  claimed  by  custom,  6. 
grant  of,  express,  58,  61. 

impUed,  50,  60,  577. 
presumed,  61. 
highway,  access  to,  67,  61. 
injunction  in  respect  of,  67. 
interruption,  what  is,  61,  65. 

land,  conveyance  of,  what  ways  are  included  in,  58, 60,  577. 
lessee,  of,  over  other  land  of  lessor,  8,  58,  61. 
liceoce  for,  67. 
limited  rights,  57. 
manure,  right  to  lead,  what  is,  57. 
minerals,  to  carry,  62. 
nature  at,  57. 
necessity,  of,  59,  60. 

extent  of,  60, 

only  entitled  to  one,  60. 

reservation  of,  implied,  50, 60. 
negligence,  liability  for,  64. 
non-user,  effect  of,  29,  65. 
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olietraotLQii  of,  66. 

injimotioii  to  restrain,  67. 
partitioii,  creation  on,  62. 
plan  on  oonveyanoe,  eflfeot  of,  29,  66. 
pleading  in  aotions  for  obatmotion,  66. 
geeraiption,  claim  by,  22,  26,  67,  61. 

Preecription  Act,  daim  nnder,  A0t9eq,    8e$  IhoBxmsmm  Aor. 
presumption  of  grants  of,  61. 
public  way  may  co-exist  with,  67. 
railway  company  cannot  grant,  68. 

remedy  against,  for  interference  with  way,  66. 
repair  of,  64.  ^ 

reservation  of,  67,  69. 

seyerance,  what  ways  will  pass  on,  68—60. 

soU  of,  ownership  of,  66. 

suspension  of,  68,  61,  66. 

statute,  acquisition  by,  62. 

extinction  by,  66. 
tenant,  acquiescence  by,  8,  61. 

^  grant  by  one,  to  another,  8,  61. 
unity  of  seizin,  when  there  is,  what  will  pass,  68.  69. 

extinction  by,  65.  «^      »      » 

use,  conyeyance  by  way  of,  616. 
user,  grant  presumed  nom,  61. 

extent  of,  64. 

WAT,  PUBLIC, 

abandoned,  cannot  be,  63. 

bridge  over,  61. 

churchyard,  over,  49. 

creation  of,  60. 

damages  for  obstruction,  when  indiyidual  can  sue  for,  63.  64. 

dedicate,  who  can,  61,  jm  660,  684. 

dedication  of,  assent  of  parish,  62. 

intention  of  owner  must  be  considered,  60. 
limited,  61,  62. 

particulars  of,  ordered,  when  set  up  in  defence,  18,  60. 
private  way  exists,  where,  67. 
presumption  of,  60,  61,  67. 
settled  estates,  in  case  of,  660,  684. 
what  amounts  to,  60,  61. 
destruction  of,  63. 
deviate,  right  to,  62. 
disturbance  of,  63. 

remedy  for,  63,  64. 
diyersion  by  railway,  63. 
evidence  of,  60,  61,  64. 

extends  over  whole  siurfaoe,  right  of  passage,  60. 
extinction  of,  63. 

field,  over,  subject  to  right  to  plough,  62. 
inolosure  of  common,  effect  of,  63. 
injunction  for  interference,  64. 
interruptions,  effect  of,  60. 
licence  for,  60,  62. 
mountain,  oyer,  61. 
nuisances  on,  64. 

pleading  way  as  defence  to  trespass,  60. 
reasonable  user,  what  is,  64. 
repairs  of,  62,  68. 
sea-wall,  over,  61. 

telephone  wires  over,  erection  restrained,  64. 
tenant,  acquiescence  of,  effect  of,  61. 
thoroughfare,  may  exist  where  there  is  no,  49. 
soil,  ownership  of,  64,  66. 
when,  can  exist,  49,  62. 
wood,  through,  61. 
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WAYLEAVB8, 

leaaes  of,  maj  be  granted  tinder  Settled  Estates  Aot,  di4« 

Settled  Land  Act,  686. 

WEIB, 

easement,  right  to,  is.  6. 

fishing,  prescription  nxr,  38,  39,  71. 

licenoe  to  erect,  48. 

ohstmotion  to  navigation,  when  legal,  83. 

WELL. 

fonling  a,  penalty  for,  82. 

non-nser  of,  effect  of,  76. 

sabtenanean  water,  rights  in  relataon  io,  69. 

water,  right  to  take,  from,  is  inisrest  in  land,  78. 

is  an  easement,  3,  7. 
waj,  right  of,  to,  not  oontinQons  easement,  69. 

WELSH  MOBTGAGES, 
natore  of,  162,  163. 

WIDOW, 

dower  of,  840 — 349.    See  BowxE. 

election,  when  pnt  to,  346,  347. 

freebenoh  of,  343. 

intestate,  of,  rights  of, 

where  baiied  of  disfcribatiYe  share  in  husband's  personalty,  342, 

WILL.     See  Codicil — Caa&rsacncoK  of  Wiua— Dxvibb — ^Rxvooaxiov  of 
Wills — ^Wilia  Act. 
abroad,  of  British  subjects  residing,  438,  489,  440. 

in  exercise  of  power,  411,  438. 
acquired  after  date  of  will,  property,  401,  422—426. 
aliens  may  make  will  of  reallr  or  personalty,  402. 

application  of  24  &  26  Vict.  c.  114,  to,  438. 
alterations  in,  attestation  of,  419,  420. 

confirmed  by  subsequent  codidl,  410. 

date  of,  presumption  as  to,  419. 

exeouteid  as  will,  must  be,  ib. 

parol  evidence  as  to,  t^. 

probate,  foim  of.  where  there  are,  420. 
alteration  at  estate  aiter  date  of,  e£Pect  dF,  421,  422. 
appointment,  executed  like  other  wills,  411. 

general  gift  operates  as,  426 — 430.    See  CostaHVimxm  of  Wills. 

revocation  of,  by  subsequent  will,  430. 

survivor  of  two  persons,  exercised  by  will  of,  403,  429,  Add. 
attestation  of,  407—409,  413,  414. 

form  not  necessary,  407,  409. 

testator  dying  without  heirs,  in  case  of,  402. 
autre  vie,  estates  jn<r,  disposable  by,  401. 
blanks  at  foot  of,  436,  Add, 
British  subjects,  residing  abroad,  of,  438,  439,  440. 

in  exercise  of  powers,  411,  438. 

naturalized,  438,  439,  441. 
cancellation  of,  effect  of,  418, 420. 
chose  in  action  not  disposable  by,  402. 
codicil,  confirmation  of  invalid  will  by,  410. 

confirmation  of  will  and  other  codicils  by,  418,  419. 

incorporation  of  unattested  papers  l^,  410. 

re-execution  of  will  by,  434,  436. 
See  CoDKSL. 
ooDstmotion  of.    See  Oombtbitotion  of  Wills. 
contingent  interests  disposable  by,  401. 
contract  to  sell  land  devised,  effect  of,  422. 
conveyance  subsequent  to  will,  effect  on  devise,  421,  422. 
copyholds,  din>osable  bv,  401,  402,  403,  404. 

fees  and  fines  payaole  on  devise  of,  403,404. 

will  to  be  entei!ea  on  court  rolls,  404. 
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date  from  which  will  speaks,  422—426. 

exoeptisg  daiueB,  with  referenoe  to,  426. 

InnatiOi  in  oaae  of,  ib. 

married  woman,  in  case  of,  406,  406. 

objects  of  gifts,  with  reference  to,  426. 

powers,  with  reference  to  the  execution  o^  429. 
deed,  in  form  of,  411. 
destroyed  will  not  ronved  by  codicil,  410. 
destroction  of,  416,  417.    8m  Rbyoo^tzok  of  Wills. 
devisable  interests  in  land,  what  are,  401,  402,  403. 
dsTise.    fiiMDsvxBB;  Ck>MBXBi70iioK  of  Wilu. 
domica  in  relation  to,  401,  402,  438—441. 

British  sabject  dying  abroad,  of,  440. 

change  of,  does  not  invalidate  will,  439. 

odnventions  as  to,  440,  441. 

power  exercised  by  wUl  valid  according  to  law  of,  411,  438. 
dower  may  be  barred  by,  346,  347.    8m  Dowbb. 
dnplioate  will,  revoked  by  revocation  of  other,  418. 
entry,  rights  of,  disposable  by,  401. 
error,  words  cannot  oe  omitted  on  gronnd  of,  407. 
evidence,  psrol,  admission  of,  as  to, 

date  of  alterations,  419. 

execution  of  will,  407—409. 

identity  of  incorporated  documents,  410. 

intention  to  revive  a  will,  421. 

revoke  a  will,  416,  418. 

lost  will,  407,  416. 
execution  of,  407^11. 

evidence  as  to,  407^09. 

presumption  of  due,  409. 
executor  may  be  witness,  414. 
executory  interests  disposable  by,  401. 
fee  passes  where  no  words  of  limitation,  430,  432. 
foreign,  when  probate  required  of,  411. 

what  documents  will  be  looked  at  in  construing,  438. 
fraud,  words  inserted  by,  rejected,  407. 
general  gift  operates  as  exercise  of  power,  406,  426 — 430.     8m  Onr- 

8TBT70IION  OF  WiLLS. 

heir,  testator  dying  without,  how  far  Wills  Act  applies,  402.    8m 
incorporation  of  unattested  papers,  410. 

probate  in  case  of,  410,  411. 
infant,  of,  406. 

interlineations,  4-19,  420.    8m  Will — alterations, 
invalid,  made  valid  by  subsequent  valid  instrument,  410. 
land,  general  devise  of,  effect  of,  426.    Sm  OomrraxjanoK  of  Wzlu. 
leaseholds,  wills  of,  governed  by  Ux  loei,  401,  439. 

bequest  of,  and  subsequent  purchase  of  fee,  422,  423. 
hx  loei  governs  will  of  reel  estate,  401. 
lost,  contents  proved  by  secondsry  evidence,  407,  416. 
lunatic,  of,  402,  426. 
mariner,  of,  412,  413. 
marriage,  revocation  by,  414,  416. 

exception  in  case  of  will  executing  power,  ib. 
married  woman,  of,  326,  406,  406,  »m  296,  296,  297. 

date  from  which  will  speaks,  406,  406. 

executrix,  may  appoint  executor  to  represent  estate,  406. 

ffeneral  gift  in,  operates  as  exerdse  of  power,  406,  428. 

Mszried  Women's  Property  Act^  1882,  m  relation  to,  326,  326. 

personalty,  non-aeparate,  with  consent  of  husband,  406. 

power  may  be  exercised  by,  295,  296,  406. 

probate,  form  of,  406. 

Probate  Ck>urt^  function  of,  in  relation  to,  406,  407. 

pxoperU^  acquired  after  husband's  death,  326,  406,  406. 

revocation  of  will  exercising  power,  406,  419. 

separate  estate  may  be  disposed  of  by,  297,  326,  326,  406. 
MiddlMex,  registration  of  will  of  lend  in,  668. 
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mortgage  estates,  derise  of,  sobBequont  aoqaisition  of  equity  of  redemp- 
tion, 422. 
matOation  of,  presnmptioii  of  date  of,  418. 
naturalized  Bntiah  sabjeot,  488,  480,  441. 
obliterations,  419,  420. 

paper  pasted  oyer  whole  bequest  will  not  be  removed,  420. 

paper  pasted  over  the  amoont  only,  will  be  remoTod,  ib. 
parol  evidence,  admission  of.    Sde  Will — evidence, 
personal  estate,  of,  govsmed  by  Ux  domieiiii,  401. 

possessory  title  is  disposable  by,  168,  402.  

power,  of  appointment,  exercise  by  wilL    See  GovsEBOOHOir  or  Wzua. 

of  revocation  and  new  appointment,  exercise  by  will,  429. 

two  persons,  or  sornvor,  to,  403,  429,  Add, 

will  m  exercise  of,  valid  if  according  to  law  of  domioile,  411,  438. 
presumption,  due  execution,  of,  409. 

lost  will,  in  case  of,  418. 

mntilatlonj  in  case  of,  ib. 

no  revocation  by,  416. 
pcobate,  effect  of,  406,  438. 

form  of,  in  case  of  alterations,  420. 

incorporated  papers,  410,  411. 
mamed  woman,  406. 
Frobate  Court,  function  of,  ib. 
promissory  note,  beouest  of,  402. 
property  oisposable  by,  what  is,  401 — 408. 
publication,  equivalent  to  deUveiy,  411. 

not  necessary,  413. 
real  estate,  of,  governed  by  lex  loci,  401. 
re-execution  by  codicil,  434,  436. 
republication  of,  436. 

married  woman  surviving  ber  husband,  in  case  of,  406. 
residuary  devise  remains  specmo,  424. 

includes  lapsed  and  void  devises,  426. 
revival  of  will  or  codicil  must  be  express,  420,  421. 
revocation  of,  416 — 419.    See  Bxvoo&Tioir  of  Wnu. 
seamen,  of,  412,  413. 
signature  of  testator,  acknowledged  in  presence  of  witnesses,  407,  408. 

before  attestation,  must  be,  407. 

mark  sufficient,  ib. 

person  for  testator,  by,  ib. 

position  of,  407,  436,  437. 

seen  by  the  witnesses,  must  be,  408. 

witnesses,  in  presence  of,  407,  408. 
signature  of  witnesses,  initials  sufficient,  408. 

presence  of  each  other,  need  not  be,  409. 
of  testator,  must  be  in,  408,  409. 

same  side  of  paper  as  testator's,  need  not  be,  409. 

sufficient,  what  is,  408,  409. 
soldiers,  of,  412. 
sovereign,  of,  402. 

surrender  to  use  dt,  not  necessary,  401,  402. 
unattested  papers  incorporated  in  will,  410,  411. 
witness,  creditor  may  be,  414. 

executor  may  be,  ib. 

gift  to,  in  will  when  void,  418,  414. 

mcompetency  of,  not  to  invalidate  will,  418. 

signature  of,  408,  409. 
irriting  must  be  in,  407,  eee  412. 
Yorksmre,  registration  of  will  at  land  in,  668. 

WILLS  Acrr, 

curtesy,  given  by  sect.  38.  .840. 

only  applies  to  persons  having  an  English  domicile,  402. 
does  not  extend  to  wills  made  before  1888  •  •484. 
nor  to  Scotland,  436. 
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WINDING  UP, 

interert  allowed  od  debti  proved  in,  193. 
effect  of,  on  miming  of  tune,  216. 

WINDMILL, 

paasage  of  air  to,  right  cannot  be  acq[iiized  by  pract^oo,  7,  m$  »9. 

WINDOW, 

right  to  paaaage  of  Hght  thioTiffh.    iS^LmRT. 

of  air,  through,  99. 

WITNESS, 

gift  to,  void,  413,  414. 

to  will,  408. 

WOOD, 

pnhlio  way  thromgh,  51. 

W^BECK, 

grant  of,  86. 

way  of  neoesBity ,  in  case  of  right  to  take,  60. 

WETT, 

of  dower  and  quart  impedit  aboHahed,  170. 

of  Bonunona  to  MTe  the  Statato  of  T^imi't^itifffm^  174,  175. 

WRIT  OP  ELEGIT, 

what  may  be  extended  under,  446--448. 
aheriff's  poundage,  448. 

WETT  OP  EXECUTION, 

registration  of,  under  23  &  24  Vict.  c.  38. .470— 472 
nnder  27  &  28  Vict.  o.  112.  .477,  478. 
nnder  61  ft  52  Vict.  c.  61.. 481,  482,  484. 
aearohee  for,  483,  484. 
vacation  of,  481,  726. 
Yorkshire,  in  case  of  lands  in,  477. 

WETT  OP  FIEEI  FACIAS, 

bills  and  notes,  seiznre  nnder,  449. 

indemnity  to  sheriff  in  respect  of  aotiona  on,  ib, 
charginp^  order  made  to  assist,  460. 
oompames,  against,  451. 
de  bonis  eeeleaiattmt,  ib. 
landlord's  ri^ht  to  rent,  ib.,  aee  126. 
properij  which  may  or  may  not  be  taken  nnder,  449—461. 
sale  nnder,  461. 

WEIT  OP  8CIEE  FACIAS,  177,  178. 


